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Abstract

One particularly intense critical debate over interpretation in international law concerns the role of moral
factors - specifically, the degree to which such factors influence legal interpretation, and how the law
should deal with them. A formalist approach argues that moral considerations should be excluded as
non-legal; a critical legal studies approach suggests they are an inevitable part of the functioning of inter-
national law and must therefore be acknowledged; and an inclusivist approach would suggest their influ-
ence is permissible, albeit only under certain circumstances. In this article, we are concerned with the
question of whether moral factors influence interpretation at all, taking international treaties as the object
of study. To address this question, we take a novel approach, proposing an experimental linguistic frame-
work to test whether linguistic categorizations (originally developed for the analysis of everyday language)
can be successfully applied to treaty interpretation, relying on both laypersons and experts as participants.
Although some caveats must be made, the experiments deliver clear results: both groups are influenced by
morals in their interpretation of international treaty norms. On this basis, we draw conclusions regarding
(i) how the process of interpretation of international law operates; and (ii) what the institutions managing
that process, such as courts, should factor-in when deliberating their decisions. By adopting this novel
perspective, we also contribute to linguistic and experimental approaches to international law at the meth-
odological level.
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1. Introduction

How do interpretive agents, such as judges on the benches of international courts, react to inter-
pretations of international law that appear to be in consonance with (or contrary to) their own
moral preferences? Do they reject moral considerations as potentially ‘extra-legal’, as would be
recommended by an exclusivist-positivistic perspective? Or do they simply accept that such con-
siderations exert an inevitable influence, per a critical legal studies perspective on interpretation in
international law?! Or would they positively welcome a moral influence (provided it took the cor-
rect form, anchored in legal theory), as an inclusivist perspective would suggest? We seek to
address these questions by developing a novel experimental linguistic approach to interpretation
in international law, based on a working assumption that the linguistic approach of experimental
pragmatics can be usefully applied to international law and, in particular, to questions of (treaty)?
interpretation. Our aim here is to provide - to our knowledge, for the first time® — preliminary
empirical evidence of the influence of moral factors on treaty interpretation and to explore the
consequences of this finding.

This article presents the results of five experiments undertaken to test three hypotheses related
to the aforementioned questions. We applied different treatments (varying levels of moral content
in the experimental interpretation scenario) and drew comparisons between two samples, layper-
sons vs. international law experts, who were exposed to a series of legal-interpretation scenarios
and were asked to share their reactions. The configuration of each experiment was as follows: (i)
laypersons and a morally-neutral scenario; (ii) laypersons and a morally-non-neutral (desirable)
scenario; (iil) experts and a morally-neutral scenario; (iv) experts and a morally-non-neutral sce-
nario; and (v) laypersons and a morally-non-neutral scenario, where the interpretation to which
they were exposed was in stark misalignment with their personal values.* These configurations are
described in more detail in Sections 4.1.4-8, infra. By comparing the responses of the two samples,
we could examine whether interpretive agents in international law interpret treaty language under

ISee, in more detail on the diversity of views under this perspective, Section 2.2, infra.

*While our focus is on treaty interpretation, we do not wish to exclude the applicability of our findings to other situations of
interpretation in international law. See, e.g., on the interpretation of customary international law, P. Merkouris, ‘Interpreting
the Customary Rules on Interpretation’, (2017) 19 ICLR 126; O. Chasapis Tassinis, ‘Customary International Law:
Interpretation from Beginning to End’, (2020) 31 EJIL 235. For experimental approaches to other types of interpretation,
cf. K. P. Tobia, ‘Testing Ordinary Meaning: An Experimental Assessment of What Dictionary Definitions and Linguistic
Usage Data Tell Legal Interpreters’, (2020) 134 HLR 726.

3For a discussion of a number of preparatory pilot studies see B. Pirker and I. Skoczen, ‘Pragmatic Inferences and Moral
Factors in Treaty Interpretation: Applying Experimental Linguistics to International Law’, (2022) 23 German Law Journal 314.
For a discussion of experimental studies in general legal interpretation cf. G. Almeida, ‘A Dual Character Theory of Law’,
(2022), available at www.ssrn.com/abstract =4065049; G. Almeida et al., ‘Purposes in Law and in Life: An Experimental
Investigation of Purpose Attribution’, (2021) Canadian Journal of Law and Jurisprudence, available at www.ssrn.com/
abstract =3929735; P. C. de Andrade et al,, ‘What do We Mean by Precedent? Empirical Evidence of Ordinary Usage’, in
P. Bystranowski, B. Janik and M. Préchnicki (eds.), Judicial Decision-Making: Integrating Empirical and Theoretical
Perspectives (2022), 7; P. Bystranowski et al., ‘Do Formalist Judges Abide By Their Abstract Principles? A Two-Country
Study in Adjudication’, (2022) 35 International Journal for the Semiotics of Law — Revue internationale de Sémiotique juridique
1903; I. R. Hannikainen et al., ‘Coordination and Expertise Foster Legal Textualism’, (2022) 119(44) Proceedings of the
National Academy of Sciences 1; J. LaCosse and V. Quintanilla, ‘Empathy Influences the Interpretation of Whether
Others Have Violated Everyday Indeterminate Rules’, (2021) 45(4) Law and Human Behavior 287; J. A. Macleod,
‘Finding Original Public Meaning’, (2022) 56 Georgia Law Reiew 1; J. Macleod, ‘Ordinary Causation: A Study in
Experimental Statutory Interpretation’, (2019) 94(3) Indiana Law Journal 957; N. Struchiner, I. Hannikainen and
G. Almeida, ‘An Experimental Guide to Vehicles in the Park’, (2020) 15(3) Judgment and Decision Making 312;
N. Struchiner, G. Almeida and I. Hannikainen, ‘Legal Decision-Making and the Abstract/Concrete Paradox’, (2020) 205
Cognition; K. Tobia, ‘Testing Ordinary Meaning’, (2020) 134 Harvard Law Review 726; K. Tobia and J. Mikhail, ‘Two
Types of Empirical Textualism’, (2021) 86 Brooklyn Law Review 461; K. Tobia, B. Slocum and V. Nourse, ‘Statutory
Interpretation from the Outside’, (2022) 122 Columbia Law Review 213; K. Tobia, B. Slocum and N. Victoria, ‘Ordinary
Meaning and Ordinary People’, (2023) 171 University of Pennsylvania Law Review.

“Due to limited resources, the last experiment could only be undertaken with laypersons, although it would also have been
of interest to rely on experts and compare the results.
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the ‘ordinary meaning’ maxim in a manner comparable to that of laypersons. In other words, we
checked whether the laypeople’s understanding of legal rules is comparable to international law-
yers’ understanding of these same legal rules.

We tested the above by applying linguistic categorizations developed for everyday language
situations to international legal contexts. If found to be applicable, these categorizations could
also provide a more precise vocabulary with which to describe interpretation than the current
state of the debate in international law.

Adding moral considerations enabled us to examine whether these influenced the participants
during the process of interpretation. Specifically, we could observe how the participants responded
when interpretations happen to match their own moral convictions or were contrary to them.

In relying on linguistics and experimental research, we draw from, and contribute to, two
recent trends in international law scholarship that complement classical doctrinal studies on inter-
pretation in international law.’ First, scholars have increasingly drawn on a variety of linguistic
approaches to scrutinize phenomena in international law.® Among others, they have examined the
semantics—pragmatics distinction and its usefulness in describing and discussing interpretation in
international law.” Second, scholars have begun to engage in experimental research in interna-
tional law,® whether in the context of so-called behavioural international law and economics,’

SRecently, see, e.g., ]. Klabbers, ‘The Cheshire Cat That Is International Law’, (2020) 31 EJIL 269; D. Azaria, ““Codification
by Interpretation”: The International Law Commission as an Interpreter of International Law’, (2020) 31 EJIL 171; G. Abi-
Saab et al. (eds.), Evolutionary Interpretation and International Law (2019).

®For example, B. G. Slocum and J. Wong, ‘The Vienna Convention and the Ordinary Meaning of International Law’, (2021)
46 YJIL 191; B. Pirker, ‘Balancing Interpretative Arguments in International Law—A Linguistic Appraisal’, in U. Linderfalk
and E. Gill-Pedro (eds.), Revisiting Proportionality in International and European Law: Interests and Interest-Holders (2021),
184; B. Pirker and J. Smolka, ‘International Law and Linguistics: Pieces of an Interdisciplinary Puzzle’, (2021) 11 JIDS 501;
J. Slosser, ‘Components of Legal Concepts: Quality of Law, Evaluative Judgement, and Metaphorical Framing of Article 8
ECHR’, (2019) 25 European Law Journal 593; J. R. Slaughter, ‘Pathetic Fallacies: Personification and the Unruly Subjects
of International Law’, (2019) 7 London Review of International Law 3; M. Del Mar, ‘Metaphor in International Law:
Language, Imagination and Normative Inquiry’, (2017) 86 Nordic Journal of International Law 170; U. Sadl and
H. Palmer Olsen, ‘Can Quantitative Methods Complement Doctrinal Legal Studies? Using Citation Network and Corpus
Linguistic Analysis to Understand International Courts’, (2017) 30 LJIL 327; C. D. Creamer and Z. Godzimirska, ‘(De)
Legitimation at the WTO Dispute Settlement Mechanism’, (2016) 49 Vanderbilt Journal of Transnational Law 275.

’See U. Linderfalk, ‘Proportionality and International Legal Pragmatics’, in Linderfalk and Gill-Pedro, ibid., at 168;
U. Linderfalk, ‘What Are the Functions of the General Principles? Good Faith and International Legal Pragmatics’,
(2018) 78 ZadRV 1; U. Linderfalk, ‘Introduction: Language and International Law’, (2017) 86 Nordic Journal of
International Law 119; J. Smolka and B. Pirker, ‘International Law and Pragmatics: An Account of Interpretation in
International Law’, (2016) 5 International Journal of Language & Law 1; U. Linderfalk, “The Functionality of Conceptual
Terms in International Law and International Legal Discourse’, (2013) 6 European Journal of Legal Studies 27;
U. Linderfalk, ‘All the Things That You Can Do with Jus Cogens: A Pragmatic Approach to Legal Language’, (2013) 56
German Yearbook of International Law 351; U. Linderfalk, On the Interpretation of Treaties: The Modern International
Law as Expressed in the 1969 Vienna Convention on the Law of Treaties (2007).

8A. Chilton and D. Tingley, ‘Why the Study of International Law Needs Experiments’, (2013) 52 Columbia

Journal of Transnational Law 173; Y. Shereshevsky and T. Noah, ‘Does Exposure to Preparatory Work Affect Treaty
Interpretation? An Experimental Study on International Law Students and Experts’, (2017) 28 EJIL 1287; J. Dunoff and
M. Pollack, ‘Experimenting with International Law’, (2017) 28 EJIL 1317; A. van Aaken, ‘Experimental Insights for
International Legal Theory’, (2019) 30 EJIL 1237; T. Broude and I. Levy, ‘Outcome Bias and Expertise in Investigations under
International Humanitarian Law’, (2019) 30 EJIL 1303; A. Strezhnev, B. A. Simmons, and M. D. Kim, ‘Rulers or Rules?
International Law, Elite Cues and Public Opinion’, (2019) 30 EJIL 1281; D. Statman et al., ‘Unreliable Protection: An
Experimental Study of Experts’ In Bello Proportionality Decisions’, (2020) 31 EJIL 429.

M. L. Marceddu and P. Ortolani, ‘What Is Wrong with Investment Arbitration? Evidence from a Set of Behavioural
Experiments’, (2020) 31 EJIL 405; A. van Aaken and J. Kurtz, ‘Beyond Rational Choice: International Trade Law and The
Behavioral Political Economy of Protectionism’, (2019) 22 JIEL 601; A. van Aaken, ‘Behavioral Aspects of the
International Law of Global Public Goods and Common Pool Resources’, (2018) 112 AJIL 67; S. D. Franck et al., ‘Inside
the Arbitrator’s Mind’, (2017) 66 Emory Law Journal 1115; A. Steinbach, ‘The Trend Towards Non-Consensualism in
Public International Law: A (Behavioural) Law and Economics Perspective’, (2016) 27 EJIL 643; T. Broude, ‘Behavioral
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research into ‘nudging’,'® or the scrutiny of the psychology and cognitive dimension of interna-
tional law.!!

In the following sections, we first identify the primary approaches to treaty interpretation in
current international legal scholarship with regard to the influence of moral considerations on
interpretation: a formalist approach (in a strict and a nuanced version); a critical legal studies-
based approach; and a legal theory-based inclusivist approach. Based on the discussion of these
three perspectives, we formulate the hypotheses behind our experiments. We then explain the
overall experimental design and the procedure that sample participants were asked to follow.
For this purpose, we undertake a short excursus into linguistics - specifically, semantics and prag-
matics, experimental approaches, and the typology of pragmatic interpretations that we use in the
present research. Next, we examine each experiment in turn, discuss the empirical results, and
explore the conclusions that can be drawn, taking into account certain inevitable design limita-
tions. Our evidence points to a remarkably clear influence being played by moral considerations in
the interpretation of international law, calling for a renewed look at the institutional settings in
which international law is interpreted. We hope that our research findings might constitute an
incentive to evaluate again the practices of interpretation themselves. Moreover, we hope that
our findings will reveal that this sort of research can be extremely useful to international lawyers
and thereby will constitute an incentive to further future experimental research. Finally, in the
Conclusion, we discuss the relevance of our findings for future research dealing with international
legal interpretation.

2. Moral factors and the interpretation of international law

While accepting that it would be impossible to do justice here to the rich debate in international
law that reflects a multitude of perspectives on treaty interpretation, we nevertheless need to
develop testable hypotheses for our experiments. In short, in order to be able to test, in context,
what is generally happening during interpretation, we first need to be able to establish what inter-
national lawyers think happens (and should happen). Therefore, we reduce this highly complex
debate into deliberately simplified positions: certain considerations outside of a treaty text, such as
morals, either do or do not exert an influence on agents’ interpretation of international law, and
any moral influence is either welcomed or rejected. Consequently, without any claim to complete-
ness, the following sections aim to establish three archetypical perspectives on how interpretation
operates and what should be expected under each perspective.

2.1 A formalist approach: Strict vs. nuanced

For our present purposes, it makes sense to discuss strict vs. nuanced formalist perspectives
jointly, as fundamentally similar expectations of interpretation processes result from them. Put
succinctly, a formalist approach argues that moral considerations should be excluded as non-legal.

International Law’, (2015) 163 University of Pennsylvania Law Review 1099; A. van Aaken, ‘Behavioral International Law and
Economics’, (2014) 55 Harvard International Law Journal 421.

9D, Teichman and E. Zamir, ‘Normative Aspects of Nudging in the International Sphere’, (2021) 115 AJIL Unbound 263;
D. Teichman and E. Zamir, ‘Nudge Goes International’, (2019) 30 EJIL 1263; A. Alemanno and A. Sibony (eds.), Nudge and
the Law: A European Perspective (2015).

A. van Aaken, ‘The Cognitive Psychology of Rules of Interpretation in International Law’, (2021) 115 AJIL Unbound 258;
A.van Aaken and T. Broude, ‘The Psychology of International Law: An Introduction’, (2019) 30 EJIL 1225; A. van Aaken and
J. J. Vasel, ‘Demultilateralisation: A Cognitive Psychological Perspective’, (2019) 25 European Law Journal 487; S. Puig,
‘Debiasing International Economic Law’, (2019) 30 EJIL 1339; B. Pirker and J. Smolka, ‘The Future of International Law
is Cognitive—International Law, Cognitive Sociology and Cognitive Pragmatics’, (2019) 20 German Law Journal 430;
M. Hirsch, ‘Cognitive Sociology, Social Cognition and Coping with Racial Discrimination in International Law’, (2019)
30 EJIL 1319; A. Spain Bradley, Human Choice in International Law (2021).
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Under a strict formalist perspective on interpretation, law is perceived as a determinate system
with an immanent rationality that makes it possible to provide the ‘compass points’ for its
own successful interpretation.'> An interpreter is, thus, able to successfully interpret the law
by taking into account the prescriptions of the law itself about interpretation — for example, with
regard to treaty interpretation in international law. Hence, only legal elements that are permitted
by international law are to influence the process of interpretation and ought to lead to one correct
result.’® The well-known prescription of Article 31(1) of the 1969 Vienna Convention on the Law
of Treaties (VCLT)!* states: ‘A treaty shall be interpreted in good faith in accordance with the
ordinary meaning to be given to the terms of the treaty in their context and in the light of its
object and purpose.” Under this view, norms such as Article 31(1) VCLT provide tools to ‘find’!”
the ‘true’’® meaning of a legal provision among several possible candidates. Interpretation is thus a
matter of discovery, not norm-creation.

Alongside a strict formalist position, there is an — arguably, now widespread - acknowledgment
of the difficulties posed to a formalist perspective on interpretation by the under-determinacy of
language itself as the vehicle through which the law’s commands are conveyed.!” This acknowl-
edgment has given rise to the nuanced perspective on interpretation or what could be termed the
‘middle-of-the-road’ approach of ‘determinability’.'® Typically, under this approach, the legal sys-
tem is seen as a ‘frame’' offering several choices of interpretation in a concrete case. Attention
then turns to the legal system’s agents and their discretion as well as the rules that constrain that
discretion and provide standards for a correct decision.”’ Here, then, interpretation is not an act of
mere discovery but an act of cognition requiring an active decision by the legal agent in question.
Nonetheless, the agent is constrained by the law during the interpretive process, and elements that
are considered extra-legal should not play a role.

For our purposes, under both of these formalist perspectives, experiments should yield the
result that the law and its specific phrasing exert a significant impact on interpretative decisions
and their assessment by others. According to the ordinary-meaning maxim, we should expect
some commonalities between the understandings of laypersons and those of experts. ‘Ordinary
meaning’ is defined in the doctrine not as ‘any layman’s understanding’! but as what a person
‘reasonably informed on the subject matter of the treaty’ would understand under the treaty’s
terms.”? Following this logic, if we provide laypersons with a reasonable amount of information
on the subject matter of a treaty, their understanding should broadly align with that prescribed by
international law experts as ordinary meaning. A formalist approach would also suggest that
experts should be less likely to be influenced by factors that would be considered extra-legal, such
as moral factors.

12E. J. Weinrib, ‘Legal Formalism: On the Immanent Rationality of Law’, (1988) 97 Yale Law Journal 949, at 1014.

BSometimes, this perspective is even designated as ‘natural’; see G. Fitzmaurice, ‘Law and Procedure of the International
Court of Justice: Treaty Interpretation and Certain Other Treaty Points’, (1951) 28 British Yearbook of International Law 1,
at 3; see also A. Orakhelashvili, The Interpretation of Acts and Rules in Public International Law (2008).

141969 Vienna Convention on the Law of Treaties, 1155 UNTS 331.

5R. Gardiner, Treaty Interpretation (2015), at 202.

10. Dérr, ‘Article 31: General Rule of Interpretation’, in O. Dérr and K. Schmalenbach (eds.), Vienna Convention on the
Law of Treaties: A Commentary (2018), 557, at 560.

7See, e.g., S. Marks, The Riddle of All Constitutions: International Law, Democracy, and the Critique of Ideology (2003),
at 144; generally, I. Venzke, How Interpretation Makes International Law: On Semantic Change and Normative Twists (2012).

5We borrow this term from G. Hernandez, ‘The Determinability of Law: Indeterminacy and the Social and
Communitarian Foundations of Authority’, (2015) Jean Monnet Working Paper 06/15 1, at 4.

YH. Kelsen, Pure Theory of Law (translated by M. Knight, 2009), at 345; see also B. Pirker, ‘Kelsen Meets Cognitive Science:
The Pure Theory of Law, Interpretation, and Modern Cognitive Pragmatics’, (2019) 105 ARSP 199.

See, e.g., H. L. A. Hart, The Concept of Law (1994), at 145.

2See Dérr, supra note 16, at 581.

21bid.

https://doi.org/10.1017/50922156523000134 Published online by Cambridge University Press


https://doi.org/10.1017/S0922156523000134

524 Benedikt Pirker and Izabela Skoczen

2.2 A critical legal studies approach

What we have described thus far are two facets of an approach to interpretation, both of which are
fundamentally based on the (somewhat) idealistic vision of an objective treaty interpreter striving
at all times to act rationally. At the risk of gross overgeneralization,” international lawyers adher-
ing to tenets of critical international legal theory®* would typically suggest that this ostensible pur-
suit of rationality or objectiveness is not what happens in reality and that a more realistic view of
the praxis of international courts and judges is needed. Regarding moral considerations, then, a
critical legal studies approach would suggest they are an inevitable part of the functioning of inter-
national law and must therefore be acknowledged as an inherent aspect of interpretation practice.

In this diverse strand of research,” scholars discussing the ‘indeterminacy’ of international law
have spoken out with particular vigour against oversimplified accounts of the operation of inter-
national law in contexts such as that of interpretation. Rarely, however, does the indeterminacy
critique go so far as to question the very idea of legal language having any intrinsic meaning at all.
Indeed, this critique is not truly or exclusively about linguistic matters and meaning, but that,
rather, it points to broader structural issues that can also arguably render the law indeterminate.?®
Only some (but not all) voices subscribe, for example, to the view that ‘there is only the meaning
which social practice determines’.?” On that premise, social acceptance would thus be pivotal in
understanding the current meaning of treaty texts, and textual arguments could not stand in the
way if what is socially accepted changes over time.?®

Numerous other views hold that the point about indeterminacy is not that it alludes to the
‘semantic open-endedness’ or ambiguity of the words of the language of international law.” It is
‘stronger’ than that: even when a rule of international law can scarcely be considered vague or
ambiguous at all, the wording of a norm can be set aside if the ‘very rationale’ of the rule demands
it.>” Indeterminacy is, thus, a structural feature and not a ‘deficiency’ whereby any course of action —
even deviation from an apparently clear rule — can be supported by cogent legal arguments in inter-
national law. Therefore, the rules of international law can fulfil their purposes in unpredictable
future circumstances in which they risk being over- or under-inclusive.’! There is thus a gap between
the available legal materials and an actual legal decision that is filled by international law’s funda-
mentally political nature — that is, the practice of law as ‘politics’.** Even scholars with a (nuanced)

21t is impossible to do justice to the breadth of the literature on the subject; we only aim to offer some tentative common
threads here.

See, e.g., on the origins and strands of this scholarship, D. Kennedy, ‘A Newstream of International Legal Scholarship’,
(1988) 7 Wisconsin International Law Journal 1; D. Z. Cass, ‘Navigating the Newstream: Recent Critical Scholarship in
International Law’, (1996) 65 Nordic Journal of International Law 341.

ZFor an assessment of the status of critical legal studies in the discipline of international law and its most important legacies
see T. Altwicker and O. Diggelmann, ‘What Should Remain of the Critical Approaches to International Law? International
Legal Theory as Critique’, (2014) 24 Swiss Review of International and European Law 69.

%A recent and somewhat ‘typical’ account can be found in C. Mallory, Human Rights Imperialists: The Extraterritorial
Application of the European Convention on Human Rights (2020), at 11-12; the author relies on Stanley Fish’s account of
radical indeterminacy (see S. Fish, Doing What Comes Naturally: Change, Rhetoric, and the Practice of Theory in Literary
and Legal Studies (1989), at 141) and therefore suggests that it is necessary to focus on the interpretive communities relevant
to his topic. On the latter, see also M. Waibel, ‘Interpretive Communities in International Law’, in A. Bianchi, D. Peat and
M. Windsor (eds.), Interpretation in International Law (2015), 147, at 148.

%7A. Bianchi, ‘Law, Time, and Change: The Self-Regulatory Function of Subsequent Practice’, in G. Nolte (ed.), Treaties and
Subsequent Practice (2013), 133, at 136.

21bid. See, for a sceptical appraisal, J. d’Aspremont, After Meaning: The Sovereignty of Forms in International Law (2021), at 87.

M. Koskenniemi, From Apology to Utopia: The Structure of International Legal Argument (2005), at 590, pointing to
A. Paulus, Die internationale Gemeinschaft im Vilkerrecht. Eine Untersuchung zur Entwicklung des Vilkerrechts im
Zeitalter der Globalisierung (2001), at 211-17, and J. A. Beckett, ‘Behind Relative Normativity: Rules and Process as
Prerequisites of Law’, (2001) 12 EJIL 627, at 643-7.

39See Koskenniemi, ibid., at 591.

*1bid.

32M. Koskenniemi, “The Politics of International Law’, (1990) 1 EJIL 4; M. Koskenniemi, The Politics of International Law (2011).
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positivist mind-set observe a practice in international law that refers constantly to positive interna-
tional law and its sources but mixes it eclectically with political and moral considerations.>***

A poststructuralist approach transposes these thoughts about the nature of the law to the con-
text of language and (treaty) interpretation. Accordingly, there is little room for any doctrinal
theory of interpretation, including, for example, Article 31(1) of the VCLT. As Rasulov has
observed, no reading of a text is without interpretation, and no act of reading is like any other
or will produce the same understanding.*

The overall inferences that can be drawn from this rough sketch are that a degree of under-
determinacy of language in international law is accepted among the mainstream in critical legal
studies thinking but is not seen as the crucial issue. This realm appears to favour more systemic
observations, beyond linguistics, and broader claims about the overall operation of international
law as a social practice — which, for our purposes, are hard to test experimentally with individuals.
This is because experiments such as those in the present study are designed to enable us to exam-
ine the cognitive processes of individuals, but the indeterminacy thesis broadly presented under
the critical legal studies approach raises no specific claims regarding what international lawyers, as
individuals, actually think (for example, when interpreting a treaty). Rather, it focuses on how
legal decisions are justified in legal argumentation and is not concerned with how moral convic-
tions bring about such decisions.*® Against this backdrop, then, experiments certainly cannot pro-
vide evidence supporting broad claims about how international law operates; but they can provide
evidence supporting specific aspects of the indeterminacy thesis, namely as to whether morals
appear to influence the legal decisions of international lawyers.

2.3 Legal theory and the influence of moral factors on interpretation

As a third approach, we can draw from those theoretical reflections in jurisprudential theory, phi-
losophy, and moral psychology that accept the influence of moral factors on interpretation and
discuss its consequences. Such inclusivist theories suggest that this kind of influence is permissible
and unavoidable, albeit only under certain circumstances.

To better understand this, we must consider that at least two mainstream, influential, jurispru-
dential theories, namely, legal interpretivism and inclusive legal positivism, attempt to define what
the law is and claim that moral considerations should (normatively speaking) be part of the busi-
ness of interpretation. As part of the legacy of Ronald Dworkin’s philosophy, broadly, legal
interpretivism:

... holds that morality determines how institutional practice affects rights and obligations
[and] inherits the holistic structure of morality: the whole of morality confronts the whole of
institutional practice and determines its effect, which interpretation purports to identify ...

moral facts are the grounds of law, but do not directly determine its content. They determine

3We understand political considerations as considerations oriented at achieving a concrete, for instance discursive, social
goal. By contrast, we understand moral considerations as considerations about values. Usually the two overlap. For example, a
decision to adopt an interpretation which is more favourable to the accused during criminal proceedings is both political
(a decision to shape the criminal process) and moral (a decision to uphold fairness in trial). However, political and moral
considerations can also be distinct. For example, an interpretation can conform to the views of the majority party (political) or
go against it, in order to protect a value that one embraces (moral), cf. A. Marmor, The Language of Law (2014).

340n such a ‘déformalisation du discours légaliste’ see O. Corten, Le discours du droit international - Pour un positivisme
critique (2009), at 124, showing, with an example of the justification of colonialism, how a particular course of action can be
justified just as well by relying on a positivist approach as on a natural law approach (at 334-5).

35A. Rasulov, ‘International Law and the Poststructuralist Challenge’, (2006) 19 LJIL 799, at 810, relying on Derrida’s concept
of différance. Some propose an alternative to drawing on literature studies: in their view, there is no point in studying interna-
tional law for its meaning, as the meaning of the law has long been exhausted’. Rather, scholarship ought to focus not on the
content of international law but on the ‘aesthetics of its form’, E. Morgan, The Aesthetics of International Law (2007), at 169.

*The authors thank one of the anonymous reviewers for raising this point.
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how institutional practice determines the law, i.e., which precise aspect of the practice is a
relevant contribution to the law.”’

Inclusive legal positivism also holds that the rule of recognition, which determines what the law is
in a given society, encompasses moral facts.*® The debate around interpretivism is concerned with
identifying the correct role that moral facts (including institutional practice, if based on these
facts) should play in deliberation.*

There is consensus that moral considerations should play an important role. However, these
should not be born of quick and unreflective impulses based on moral emotions, such as unre-
flective attributions of blame, but rather all-things-considered conscious decisions.*’ A similar
vein of reasoning inspiring jurisprudential debates can be found in the philosophical, meta-ethical
literature on the truth conditions of statements about moral matters. Among others, this literature
attempts to answer the following questions: When can we say that a statement about moral mat-
ters is true — when most people agree on it or when we have the ‘best” accessible arguments for it?
And what are the ‘best’ arguments? Given the difficulty of answering these questions, a doctrine
labelled ‘hybrid expressivism’ was created.*! This doctrine is based on the claim that we sometimes
simultaneously report our beliefs about non-moral descriptive matters while expressing our atti-
tudes and emotions about moral matters. Those attitudes are conveyed through pragmatic rather
than semantic means.*

This is because, while the beliefs a person holds and expresses can be either true or false, the
matter is rendered more complex when (moral) attitudes are at stake. As fallible humans, our
attitudes can always be either wrong (if we believe in moral realism and objective morality) or
subjective (if we are relativists about moral matters). If our attitudes are subjective, then there
is a risk that we are not grasping the essence of one another’s communications, and thus becoming
further-removed from the ‘best’ moral arguments within our society’s reach. Thus, one core idea
of hybrid expressivism is that moral views should always be debated, for instance, in the form of
‘meta-linguistic negotiations’.*> We should treat the truth conditions of moral statements dis-
tinctly and always deliberate as to what is the best solution.**

The literature on moral psychology, likewise, shares the concern that our inferring of pragmatic
meaning, especially implicatures (as discussed in Section 3), can be distorted by moral emotions

%7Stanford Encyclopedia of Philosophy, ‘Legal Interpretivism’, available at plato.stanford.edu/entries/law-interpretivist/.

38S. Shapiro, Legality (2011).

¥W. J. T. Mitchell (ed.), The Politics of Interpretation (1983); M. Cohen, Ronald Dworkin and Contemporary Jurisprudence
(1984); H. L. A. Hart, ‘Positivism and the Separation of Law and Morals’, (1958) 71 Harvard Law Review 593; J. Raz, ‘Legal
Principles and the Limits of Law’, (1972) 81 Yale Law Journal 823; ]. Raz, ‘Dworkin: A New Link in the Chain’, (1986) 74
California. Law Review 1103; J. Raz, Ethics in the Public Domain: Essays in the Morality of Law and Politics (2001); J. M. Finnis,
‘Natural Law and Legal Reasoning’, (1990) 38 Cleveland State Law Review 1; ]. L. Coleman (ed.), Hart’s Postscript: Essays on the
Postscript to the Concept of Law (2001); D. O. Brink. ‘Legal Interpretation, Objectivity and Morality’, in B. Leiter (ed.),
Objectivity in Law and Morals (2000), 12; R. Dworkin and J. Burley (eds.), Dworkin and His Critics: With Replies by
Dworkin (2004); S. Hershovitz (ed.), Exploring Law’s Empire: The Jurisprudence of Ronald Dworkin (2006); A. Ripstein,
Ronald Dworkin (2007); J. Gardner, ‘How Law Claims, What Law Claims’, in M. Klatt (ed.), Institutionalized Reason: The
Jurisprudence of Robert Alexy (2012), 29. See also a recent argument that a refined version of inclusive legal positivism could
encompass interpretivistic concerns: M. N Berman, ‘Dworkin versus Hart Revisited: The Challenge of Non-lexical
Determination’, (2022) 42(2) Oxford Journal of Legal Studies 548.

40Quick decisions should be understood here as instantaneous decisions and not so much as decisions that have to be taken
within a(n) - often legally - prescribed or set timeline, as, in such cases, deliberation is still possible, even though a timeline
can, of course, impose its own constraints on deliberative processes.

4IM. Schroeder, ‘Hybrid Expressivism: Virtues and Vices’, (2009) 119 Ethics 257.

420n the distinction, see Section 3.1, infra.

4D. Plunkett and T. Sundell, ‘Metalinguistic Negotiation and Speaker Error’, (2019) 64 Inquiry 142.

MF, Jackson and P. Pettit, ‘A Problem for Expressivism’, (1998) 58 Analysis 239; S. Barker, ‘Is Value Content a Component
of Conventional Implicature?’, (2000) 60 Analysis 268; S. Finlay, ‘Value and Implicature’, (2005) 5 University of Michigan
Library 1; D. Copp, ‘Realist Expressivism and Conventional Implicature’, (2009) 4 Oxford Studies in Metaethics 167.
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such as blame.** Thus, broadly speaking, most lawyers, ethicists, and psychologists would be univ-
ocal in the contention that no automatic influence of quick, unreflective moral judgements on
truth judgements should be permitted. This claim is vital when interpretive statements about legal
rules are at stake. This is because unreflective subjective moral judgements that are not the result
of careful deliberation could pose a potential danger to judicial impartiality. Consequently, our
experiments inquire into the psychological reality of such truth judgements, for both laypeople
and legal experts, to identify the potential risks of human psychology to the virtue of impartiality.

In our experiments concerning the influence of moral factors, we therefore not only test
whether elements other than a (self-declared) objective reading of a treaty text by an interpreter
play an important, inevitable role in interpretation. We also follow up on two much-debated
topics in general legal theory — namely, regarding the existence of quick, unreflective (and, there-
fore, undesirable) moral judgements and what the occurrence of such judgements would entail.

2.4 The research hypotheses

Most of the claims of the aforementioned doctrines or theories are normative, in that they outline
how interpretation should proceed.*® In an experimental setting, however, we are enquiring into
the descriptive, i.e., how the practice of interpretation is. In other words, to draw conclusions
about how interpretation should be, we need to first determine how the psychology of interpreta-
tion operates in practice. The premise here is that the normative theory needs to be set within the
limits of what people, as interpreters, are actually able to do, and should take into account what
they typically do when interpreting. On this basis, we develop three hypotheses that we can test in
experiments and that consider both normative and descriptive perspectives.

First, based on the formalist position and given similar circumstances, we should expect certain
commonalities between the respective interpretations of a treaty provision by laypersons and
experts because of the ordinary-meaning maxim in treaty interpretation. To test this, we apply
a typology of interpretation that was developed in the linguistic subfield of pragmatics (on the
latter, see Section 3.1). This typology was created for the context of everyday communication;
but, given the ordinary-meaning maxim, we should also be able to find it in operation in the con-
text of international treaty interpretation for laypersons and international law experts. The first
research hypothesis is therefore:

H1: Assuming a neutral (morally non-valenced) treaty-interpretation scenario, a simplified typol-
ogy of pragmatic interpretations (explained in Section 3.2 of the present article) is applicable to
treaty interpretation in international law by both laypersons and experts.

Second, based on our discussion of the three archetypal (and fundamentally different) perspec-
tives on interpretation outlined above, in a morally-valenced interpretation scenario (i.e., where
the interpretive decision that has to be taken includes a decision widely debated as moral in soci-
ety), we should expect a legal interpreter to automatically (unconsciously) respond in one of two
ways: to reject certain influences (such as, in our case, moral considerations) or to be influenced by
them. To formulate this in a hypothesis, we will adopt an inclusivist position on interpretation,
one that accepts moral factors as an influence and also corresponds largely to the (descriptive, not
normative) expectations of a critical legal studies approach. Our second hypothesis is, therefore:

4F. Adams and A. Steadman, ‘Intentional Action and Moral Considerations: Still Pragmatic’, (2004) 64 Analysis 268;
S. Nichols and J. Ulatowski, ‘Intuitions and Individual Differences: The Knobe Effect Revisited’, (2007) 22 Mind ¢ Language
346; J. Driver, ‘Attributions of Causation and Moral Responsibility’, in W. Sinnott-Armstrong (ed.), Moral Psychology, Vol. 2.
The Cognitive Science of Morality: Intuition and Diversity (2008), 423; N. Struchiner, I. R. Hannikainen and G. F. C. F. de
Almeida, ‘An Experimental Guide to Vehicles in the Park’, (2020) 15 Judgment and Decision Making 312.

46An exception is for instance the claim embraced by inclusivist positivists that there must be a rule of recognition in a
society which determines what is the law. The rule of recognition and its functioning is descriptive, sociological matter,
cf. H. L. A. Hart, ‘Positivism and the Separation of Law and Morals’, (1958) 71 Harvard Law Review 593.
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H2: Assuming a morally-valenced treaty-interpretation scenario, legal interpreters (whether lay-
persons or experts) will be influenced by factors external to the treaty text (in this case, moral
factors).

Third, based on the formalist position, we should expect that, if such an effect of moral con-
siderations on interpretation is, indeed observed, legal training should make a difference to the
agent’s capacity to reject moral considerations as influences in their interpretations. In other
words, legal experts should arguably have been trained to exclude such factors from their inter-
pretive reasoning, in contrast with laypersons, who might be more naturally inclined to be influ-
enced by them.”” Our third and final hypothesis is therefore:

H3: Assuming a morally-valenced treaty-interpretation scenario, international law experts are
influenced to a lesser degree than laypersons (or not at all) by factors external to the treaty text
(in this case, moral factors).

3. The toolkit: Experimental linguistics and pragmatics in legal interpretation

We now turn to the tools we used to test our three experimental hypotheses. Since linguistics
remains a relatively unexplored territory among international lawyers, we begin with a primer
to define semantics, pragmatics, and experimental linguistics to the extent necessary for the pres-
ent study. We then turn to Ariel’s theoretical contribution and explain it with the help of non-legal
examples.

3.1 Semantics, pragmatics, and experimental linguistics: A primer

We rely here on linguistics to create the scenarios for our experiments, notably semantics and
pragmatics as subfields of linguistics.*® Both of these subfields are concerned with how to decipher
the meanings that are conveyed through language, but they each have a specific focus. On the one
hand, semantics deals with how meaning is encoded in the formal components of language. On the
other hand, pragmatics examines meaning beyond what is literally said (inferences and interpre-
tations). It is concerned with how context contributes to the meaning of utterances and the com-
munication of concepts or thoughts by means of a particular way of using such components, which
contains specific meanings in particular contexts.*’

Semantics uses a code model, based on the idea that communication is encoded directly or
indirectly in language, while pragmatics applies an inferential model, according to which the com-
municator provides evidence of her/his intention to convey a given meaning. In turn, the audience
infers meaning based on the evidence provided, the contextual information, and their prior
knowledge.*® Take, for example, the utterance ‘Can you pass me the salt?” Part of the meaning
of this utterance (such as the concept conveyed by the word ‘salt’) can be decoded using the code

470n the role of expertise in international law (and its interpretation) see, e.g., J. ¢ Aspremont, ‘The Professionalisation of
International Law’, in J. d’Aspremont et al. (eds.), International Law as a Profession (2017), 19; A. Zidar, ‘Interpretation and
the International Legal Profession: Between Duty and Aspiration’, in Bianchi, Peat and Windsor, supra note 26, 133; for an
example of different backgrounds of actors in international investment arbitration see A. Mills, ‘The Balancing (and
Unbalancing?) of Interests in International Investment Law and Arbitration’, in Z. Douglas, J. Pauwelyn and
J. E. Vifuales (eds.), The Foundations of International Investment Law: Bringing Theory into Practice (2014), 436, at 454.

“80n the development of the field of pragmatics from its origins as a linguistics ‘wastebasket’, see J. Mey, ‘How to Do Good
Things with Words: A Social Pragmatics for Survival’, (1993) 4 Pragmatics 239, at 247.

“R. Carston, ‘Legal Texts and Canons of Construction: A View from Current Pragmatic Theory’, in M. Freeman and
F. Smith (eds.), Law and Language (2013), 8, at 9.

'D. Wilson and D. Sperber, ‘Relevance Theory’, in L. Horn and G. Ward (eds.), The Handbook of Pragmatics (2006), 607, at
607; S. Zufferey and J. Moeschler, Initiation a l'étude du sens (2012), at 88.
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model. Another part of the meaning, however, has to be inferred from the situational context. In
this case, we must infer whether the interrogative form is to be interpreted as a request (given that,
to comply with standards of politeness, requests are often formulated as questions) or as a literal
question about the addressee’s physical ability to pass the salt (if we imagine the interlocutors
sitting at a large dinner table with the salt-cellar at some distance from the addressee).

In current linguistics research, scholars — in semantics and pragmatics alike — are increasingly
turning to experimental approaches to prove or disprove their theoretical claims.’! In a legal con-
text, experimental semantics would, for example, use surveys to examine what respondents con-
sider to fall under a certain notion such as ‘vehicle’.”* Experimental pragmatics focuses on proving
the empirical reality of categorizations and distinctions developed in pragmatic theory.

Researchers in pragmatics argue that (pragmatic) interpretation in everyday communication
follows a consistent set of assumptions, such that we can construct typologies of pragmatic inter-
pretations. In our experiment, we apply one such typology to compare the interpretations made by
different individuals and to identify the influence of moral factors in those interpretations. The
results of the earlier pilot studies we conducted already appear to suggest that such a typology is
valid for application in legal communication (here, the interpretation of treaty norms).>®

3.2 Ariel’s typology of pragmatic interpretations

In the broader context of everyday language, the linguist Mira Ariel recently presented a compre-
hensive typology of pragmatic interpretations. We present the core elements of her typology using
her everyday-language examples. Based on these types of interpretations, we then construct our
scenarios for the experiments.

In her work, Ariel argues - following a pragmatic approach - that understanding a speaker’s com-
municative intentions requires simultaneous decoding of explicit messages and inferring of implicit
messages. The results of this processing of the speaker’s utterance, be it written or spoken - that is, the
understandings that derive from it — have a distinct so-called ‘discoursal status’ which varies in terms of
prominence. Explicit messages are said to have a more prominent discoursal status than implicit mes-
sages,”* because their clarity renders it difficult to subsequently refute their meaning. Conversely, in the
case of implicit messages (with a lower discoursal status), their inherent subtlety means that certain
implicit inferences made by the receiver can be easily ‘cancelled’ by a speaker by simply adding ele-
ments that cancel (deny) those interpretations. For example, the speaker in our ‘Can you pass me the
salt?” example could add . .. that is, “can” in the sense of, “are you able to?””, which would cancel the
possible inference that they are politely requesting that the addressee hand them the salt-cellar. By
contrast, it is much more difficult for the speaker to cancel inferences based on explicit elements
(for example, it would be hard for the speaker to find a way to prevent the addressee from developing
their own interpretation of ‘pass’ in ‘Can you pass me the salt?’).>

Cancelability is thus an important benchmark. Cancelability - the extent to which an inference
can be readily denied (or not) by the speaker - is a linguistic test to distinguish an implicature
(a fallible inference) from a logical entailment (an infallible inference). For example, if one says,
‘A man is mortal’, this logically entails that there exists a man. By contrast, if, upon running out of
petrol, a driver says ‘there is a petrol station around the corner’, this merely implies that the petrol
station is open. This is because one could always say, ‘there is a petrol station round the corner, but
I believe that at this time of day it is closed’. Thus, the implicature ‘the petrol station is open’ is a

SIT. Matlock and B. Winter, ‘Experimental Semantics’, in B. Heine and H. Narrog (eds.), Oxford Handbook of Linguistic
Analysis (2015), 771; 1. Noveck, Experimental Pragmatics: The Making of a Cognitive Science (2018).

52See, for a similar approach, Tobia, supra note 2.

>pirker and Skoczen, supra note 3.

M. Ariel, ‘Revisiting the Typology of Pragmatic Interpretations’, (2016) 13 Intercultural Pragmatics 1, at 1.

5SM. Sternau et al.,, ‘Levels of Interpretation: New Tools for Characterizing Intended Meanings’, (2015) 84 Journal of
Pragmatics 86, at 86.
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fallible inference. To measure ‘cancelability’, given that this is a technical notion with a field-
specific meaning, psychologists have devised the ‘deniability’ measure.*® This is a psychological
analogue for the concept of cancelability’” that can be used in experiments where the sample sub-
jects are laypersons, and, hence, we used ‘deniability’ in our experiments.

Ariel suggests a typology of six very specific types of pragmatic interpretations.”® While recent
research has shown that this typology can also be applied to case studies of (treaty) interpreta-
tion,* this fine-grained distinction is likely to be unwieldy for experimental testing. Following the
example of linguists experimenting with this typology,*® we therefore rely on a simplified, four-
pronged typology derived from Ariel’s model.

The first type is linguistic meaning, a somewhat artificial, yet necessary, type of linguistic mean-
ing. To discern this, the speaker’s intended meaning is made - artificially - as explicit as possible.
In our ‘Can you pass me the salt?” example, the linguistic meaning would be ‘Can you pass me the
salt, in the sense of can you physically reach the salt-cellar and give the salt-cellar to me?’.

The usefulness of linguistic meaning becomes clearer when we compare it with the next type:
explicature. Explicature designates a type of inference in which an addressee must develop explicit
elements of an utterance in order to correctly interpret a speaker’s intended meaning. Ariel uses an
example taken from a newspaper article on so-called honour killings to clarify this point: ‘My son
said she wasn’t the last one. We’re waiting for the next one.” In order to make sense, the elements in
italics must be developed for interpretation. A resulting explicature could thus be: “The speaker’s
son said that Busaina Abu Ghanem wasn’t the last fermale murder victim in the family. He said they
were waiting for the next female murder victim in the family.

Explicature forms part of a single meaning-layer along with the linguistic meaning; pragmatic
inferences here are limited to developments of the proposition that is expressed and are not con-
sciously available as separate interpretations.®' To verify whether something constitutes an expli-
cature or not, Ariel suggests applying the following ‘that is (to say)’ test: “The speaker’s son said
that she, that is (to say) Busaina Abu Ghanem, wasn’t the last one, that is (to say) female murder
victim in the family.

The third type of pragmatic interpretation in this simplified typology is strong implicature.
Strong implicature designates a type of pragmatic interpretation in which a speaker says one thing
(first tier) but intends another (second tier), in that he or she does not express a certain message
directly but intends to ultimately supply the interpretation rather than the directly-communicated
meaning. In Ariel’s example, during a conversation, someone mentions that a company director
(John Doe) has started buying shares in his own company. A lawyer interjects that this constitutes
a criminal offence. Another interlocutor (R) suggests that the company director ‘has a mother-in-
law’. Ariel applies the following ‘replacement test’ to determine whether the content (meaning) of
this utterance gives rise to a strong implicature — that is, whether it actually needs be replaced by
an entirely different meaning in order to arrive at the speaker’s intended interpretation. This test
shows the message that the last interlocutor, in fact, communicated, thus:%* ‘R literally said that
John Doe has a mother-in-law, but actually he indirectly conveyed that John Doe would illegally
buy shares under his mother-in-law’s name.” A strong implicature, then, is one that needs to be

*6Ibid.

"H. P. Grice, Studies in the Way of Words (1989).

S8Explicature, strong implicature, provisional implicature, particularized conversational implicatures, background assump-
tions, and truth-compatible inferences.

%9B. Pirker and J. Smolka, ‘Five Shades of Grey: A Linguistic and Pragmatic Approach to Treaty Interpretation’, (2022) 82
Zeitschrift fiir ausldndisches dffentliches Recht und Vilkerrecht 121; ]. Smolka and B. Pirker, ‘Pragmatics and the Interpretation
of International Law: Two Relevance Theory-Based Approaches’, in J. Giltrow and F. Olsen (eds.), Legal Meanings: The
Making and Use of Meanings in Legal Reasoning (2021), 131.

See Sternau et al., supra note 55.

61See Ariel, supra note 54, at 11.

%Ibid., at 4, 19-20.
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gleaned (by applying the replacement test, for instance), in order to fathom the message the
speaker wants the addressee to derive.

Weak implicature is the fourth type of pragmatic interpretation. This encompasses several phe-
nomena,® but, for our purposes, so-called ‘particularized conversational implicatures’ are the
most relevant. Take Ariel’s example (again, from the aforementioned newspaper article on honour
killings): ‘Last Saturday night, Busaina Abu Ghanem was murdered, the tenth female victim in the
family.” Here, the intended meaning is not arrived-at by replacing any content. The fact that it is
the tenth female murder victim in the family is simply mentioned to deliver something additional
beyond the literal meaning of the words and the facts they convey. To make sense of why the
speaker chooses to mention this point (given that, beyond being factually true, having ten murder
victims in one family is unusual), the addressee will automatically look for an additional meaning
layer. For example, Ariel suggests as a possible inference that “There is something terribly wrong
with this family.

Particularized conversational implicatures are indirectly-communicated messages in the sense
of implied conclusions. They depend on contextual assumptions, but the utterance content (here,
‘the tenth victim’) actively participates in shaping the implied conclusion (‘there is something
wrong’).%* Such interpretations can be cancelled explicitly and are separate from the relevant expli-
cature - that is, different in content and truth conditions. The implicature might not be true, yet
this would have no impact on the truth of the main example (there might, in reality, be nothing
‘wrong’ with the family, even though Busaina Abu Ghanem is, indeed, the tenth female murder
victim in that family).> Ariel suggests an ‘indirect-addition’ test to identify such particularized
conversational implicatures: ‘The speaker said that last Saturday night, Busaina Abu Ghanem
was murdered, the tenth female victim in the family, and in addition she indirectly conveyed that
there is something terribly wrong with this family.*

Returning to our study, then, using these four types of pragmatic interpretations — linguistic
meaning, explicature, strong implicature, and weak implicature — we constructed four scenarios or
vignettes for our experiments.

4. The experiments

Based on our previous discussion of the (simplified, four-pronged) typology of pragmatic inter-
pretations, we set up our experiments through four vignettes (one per type) to test the operation of
this typology in both morally-neutral and morally-valenced cases. For this purpose, we drew on a
real treaty provision and a real interpretation of the provision by real interpreters of international
law to construct a baseline scenario that we then manipulated to introduce moral considerations.

4.1 General design and outcomes of the experiments

4.1.1 The basic scenario
All the participants in our experiments were first asked to read an introductory text that set up the
baseline scenario for the experiments:

An international treaty on human rights provides that the Signatory Parties shall guarantee
the rights established in the present Treaty. Any restriction of rights has to be justified by an

%Namely, particularized conversational implicatures, background assumptions, and truth-conditional inferences.

4See Ariel, supra note 54, at 12.

put differently, Busaina Abu Ghanem remains the tenth female victim in the family whether there is ‘something wrong’
with the family or not.

%See Ariel, supra note 54, at 14.
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important public purpose and has to be proportionate. The same Treaty also contains the
following legal rule ... [the relevant experimental vignette then followed]

The purpose of this text was to inform participants®” about the nature, goals, and structure of the
treaty. For the lay respondents, this would enable them to make sense of what followed. For the
experts, it would situate them in the correct context and enable them to access their relevant
expertise (international law, human rights, human rights treaties, for details on expert recruitment
see Section 4.1). Moreover, this introductory information was necessary so that all participants
could interpret the vignettes according to the ordinary-meaning maxim; as discussed previously,
the latter requires that an interpreter must be ‘reasonably informed on the subject matter of the
treaty’.®® The first of the four vignettes read as follows:

The Parties undertake to hold free elections at reasonable intervals by secret ballot, under
conditions that will ensure the free expression of the opinion of the people in the choice
of the legislature. Free elections mean that nationals including women shall be able to vote
and run for office unless they spent 15 years or more abroad.

The example is based on Article 3 of Protocol 1 to the European Convention on Human Rights
and Fundamental Freedoms (ECHR) and relevant jurisprudence by the European Court of
Human Rights (ECtHR). Article 3 reads:

The High Contracting Parties undertake to hold free elections at reasonable intervals by
secret ballot, under conditions which will ensure the free expression of the opinion of the
people in the choice of the legislature.

In the case law, the ECtHR has clarified that it interprets this norm to mean that, although there is
a right to vote, this right can be made subject to conditions for nationals and that it can, for exam-
ple, be lost after fifteen years of residing in another country.*’ Our first vignette took up this inter-
pretation and made it highly explicit so as to hardly require any interpretive effort at all (linguistic
meaning, part in italics above). In the experiment, having read the vignette, all participants were
then exposed to the following - consistent — information: ‘Based on this legal rule, an international
lawyer draws the conclusion that nationals shall be able to vote and run for office unless they spent
15 years or more abroad.” We thus asked participants to react to, and evaluate, this interpretation
suggested by an international lawyer. They were all shown the exact same international lawyer’s
conclusion and had to answer questions on it (either a question on the truth of that conclusion and
their confidence in their own assessment of that truth, or a question on the deniability of the
lawyer’s conclusion).”

Subsequently, the participants had to answer questions on this lawyer’s conclusion to test the
‘gap’ they perceived to exist between that conclusion and the vignette to which they were exposed.
In the case of linguistic meaning, of course, this gap was virtually inexistent, whereas it ‘grew’ with
every pragmatic interpretation we presented.

To expose participants to a case of explicature, we chose this (second) vignette [italics always
omitted]:

The Parties undertake to hold free elections at reasonable intervals by secret ballot, under
conditions that will ensure the free expression of the opinion of the people in the choice

’See Sections 4.1.4 and 4.1.6 for details including the sample profile and recruitment.
8Tbid.

Shindler v. The United Kingdom, Decision of 7 May 2013, [2013] ECHR 423.

79See, for more detail, Section 4.1.4, infra.
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of the legislature. This means that all nationals shall be able to vote and run for office without
discrimination based on sex or any other impermissible grounds unless they spent a substan-
tial amount of time abroad.

To understand the part of the text in italics and evaluate whether the aforementioned international
lawyer’s conclusion could fit as the interpretation of this vignette, in line with Ariel’s methodology,
our participants had to develop this explicature:

This means that all nationals shall be able to vote and run for office without discrimination
based on sex or any other impermissible grounds unless they spent a substantial amount of
time abroad, that is (to say) fifteen yeats.

To create a situation of strong implicature, our third vignette read as follows:

The Parties undertake to hold free elections at reasonable intervals by secret ballot, under
conditions that will ensure the free expression of the opinion of the people in the choice
of the legislature as well as guarantee protection against discrimination and increase the influ-
ence of active participants in the country’s civic life.

This time, our participants had to develop the following strong implicature to be able to see the
international lawyer’s conclusion as a valid interpretation of the vignette. Note that there was no
longer a clearly-determinable part of the text upon which this inference was based; therefore, there
were no italics in the third vignette. Our participants had to develop the strong implicature as
follows:

The treaty literally stated that the Parties undertake to hold free elections at reasonable inter-
vals by secret ballot, under conditions that will ensure the free expression of the opinion of
the people in the choice of the legislature as well as guarantee protection against discrimi-
nation and increase the influence of active participants in the country’s civic life, but actually
it indirectly conveyed that nationals shall not be able to vote and run for office if they spent
fifteen years abroad.

Our fourth vignette comprised the original ECHR norm in slightly simplified form. The interna-
tional lawyer’s conclusion now constitutes a particularized conversational implicature:

The treaty stated that parties undertake to hold free elections at reasonable intervals by secret
ballot, under conditions that will ensure the free expression of the opinion of the people in
the choice of the legislature, and in addition it indirectly conveyed that nationals shall not be
able to vote and run for office if they spent fifteen years abroad.

The utterance (conditions that will ensure the free expression of the opinion of the people) par-
ticipates in shaping the conclusion (some nationals shall not be able to vote and run for office), but
the interpretation is cancellable (the treaty could expressly prohibit residence-based restrictions)
and differs in truth conditions (the treaty norm could be true while, at the same time, the con-
clusion drawn could be false).

The data gathered in this stage of the research indicated the extent to which people agreed with
the lawyer’s interpretation. According to H1, based on the ordinary-meaning maxim, we expected
to see the different discoursal statuses of the types of pragmatic interpretations reflected in the
overall results of both laypersons and experts. That is, we broadly anticipated that the typology
would basically be visible in the results for both groups. However, it could be possible for differ-
ences in interpretive behaviour between experts and laypersons to emerge. For instance, perhaps
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there would be less willingness to accept a more far-fetched interpretation (that is, one with a
weaker discoursal status) among the experts in the sample, all of whom were schooled in the inter-
pretative methods of international law.

4.1.2 Adding morals

In a second step, we manipulated our vignettes by introducing moral considerations. We took care
to change the phrasing as little as possible, to minimize the potential introduction of other factors
that could affect the results, such as semantic differences leading to different quantification infer-
ences etc. Nonetheless, in each case, we made a modification with very clearly moral connotations.

In all cases, we relied on the exact same four international law vignettes, except that we substi-
tuted the word ‘women’ for the word ‘nationals’ and removed the condition of fifteen years of
residence abroad in the conclusion of the international lawyer presented to the participants
(and in the questions they subsequently had to answer). To select our morally-valenced scenario
within an international law context, we turned to the ECtHR’s case law. The ECHR prescribes that
women cannot be excluded from the right to vote or to stand for election. In one decision, for
example, the Court declared inadmissible an application from a highly traditional Protestant party
complaining about an obligation to open its lists of candidates to women. The Court held that the
progress toward gender equality precluded an ECHR member state from supporting the idea that
a woman’s role was secondary to that of a man.”! We take this to be evidence of an overall devel-
opment in moral standards that indicates that most people today find the exclusion of women
from political rights to be morally unacceptable.””

In the case of nationals being excluded from the right to vote after a period of non-residence in
the relevant country, we expected the participants in our experiment to hold various moral views
but no particularly strong conviction as to whether such a rule is morally right or wrong. By con-
trast, we considered that the vast majority of the participants - both experts and laypersons —
would share a strong moral conviction that there should be no discrimination on the grounds
of gender with regard to the right to vote or stand for elections.”

On this basis, these small changes to the experimental design were intended to ensure that we
could identify the relevance of moral factors in interpretation and readily compare the results of
the two different scenarios without having to take into account additional changes to the experi-
mental design that could produce unwanted ‘noise’. We asked all participants to answer a final
control question on the moral valence of the scenario in each experiment, to verify the moral
valence of our approach.”*

4.1.3 Limitations of the research design

Certain limitations of the chosen research design should be openly addressed. As one first impor-
tant caveat, the vignettes to which all participants were exposed were, of course, rather simple
compared to a real-life situation of interpretation in international law. They contained only
the basic elements necessary for interpretation: the text itself (modelled closely on actual

IStaatkundig Gereformeerde Partij v. The Netherlands, Decision of 10 July 2012, [2012] ECHR 1898.

723. Fredman, ‘Human Rights Values Refashioned: Liberty, Equality, and Solidarity’, in Human Rights Transformed: Positive
Rights and Positive Duties (2008), 9.

73One caveat regarding our approach could be that, due to the marked difference between the moral valence of the two
scenarios, we were, in fact, testing individuals’ prototypical thinking rather than the typology of pragmatic interpretation’s
operation (in the sense of whether it is, by today’s standards, a more prototypical voting restriction to exclude foreigners under
certain circumstances rather than to completely exclude women). On such prototypical reasoning and semantics see E. Rosch,
‘Natural Categories’, (1973) 4 Cognitive Psychology 328; E. Rosch, ‘Cognitive Reference Points’, (1975) 7 Cognitive Psychology
532; E. Rosch, ‘Cognitive Representation of Semantic Categories’, (1975) 104 Journal of Experimental Psychology 192. This
caveat will have to be examined in future studies. We thank Jacob Slosser for this comment.

74See, for more detail, Section 4.1.4, infra.
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international legal treaty texts, based on actual results of real-life interpretive exercises in the inter-
pretations to be judged); some context (that we are dealing with an international human rights
treaty with a structure typically familiar to international lawyers, namely, containing the possi-
bility of restricting rights for important public purposes and the need for proportionality); and
some elements of the object and purpose of the treaty (a treaty on human rights that the parties
have to guarantee). In real life, there would be more (and perhaps more complex) elements - the
full text of that human rights treaty, in particular. We tolerated this incompleteness as inevitable in
order to be able to present the same vignettes to laypersons and international lawyers, as the for-
mer could otherwise be overwhelmed by the ensuing complexity of the vignette and potentially
unable to complete the task. That said, our results indicate that the differences in the cognitive
environment of participants — experts relying on their international law knowledge vs. laypersons
relying on their intuition and world knowledge - do not seem to have played a significant role.

Second, another element we could not fully reproduce was that of the conditions and stakes of a
real-life human rights court scenario in which much might depend on a particular interpretation
of a treaty provision. We could avoid the external validity concern of having a convenience sample
by relying both on experts and on randomly selected laypersons.””> However, we could neither fully
reproduce a collective decision-making situation’® nor the stakes of judicial decision-making and
interpretation in a human rights context. As all of this cannot be realistically recreated in an exper-
imental setting, we did not attempt to do so (e.g., by putting participants in groups or by describ-
ing a real case that would be decided one way or another based on the chosen interpretation).
Instead, we asked laypersons and experts to judge somebody else’s interpretation.
Additionally, our experiments were online surveys and thus lacked the immersive setting of a
lab experiment. However, the online form permitted us to gain more than to lose - the online
form permits to obtain a sample size which guarantees that the results are robust - they will rep-
licate (be the same in terms of statistical significance) if the experiment is carried out again on a
different, though equal in size, sample. In other words, the lab setting does not permit to ask ques-
tions to hundreds of participants at once.

Third, to mitigate the effect of the authority that a judgment of an international court might
have, in particular, for laypersons, we chose the notion of a ‘conclusion’” drawn by an ‘international
lawyer’ so as not to create a sense of legal authority or superiority that might unduly influence
laypersons (they would arguably find it easier to contradict an ‘international lawyer’ than an
‘international judge’ or a ‘member of an international court’). Also, this non-authoritative phras-
ing was chosen to incite both laypersons and experts to question whether they agreed with the
international lawyer’s ‘conclusion’ (rather than using language such as a ‘decision’ by an interna-
tional court). For experts, this would help them feel licensed to scrutinize a decision taken by a
perceived ‘peer’, from the perspective of their expertise. Some feedback we received by email from
expert participants after they had responded to the survey seems to indicate that they did exactly
that; they reflected not only upon the notion of deniability of the international lawyer’s conclusion
but also on the similar, yet different, conclusions drawn by the international lawyer in the different
vignettes to which they were exposed. All in all, we opted for an approach that studied the micro-
foundations (i.e., the legal interpreter’s mind) of macro-level problems of decision-making.””

Fourth, a further potential limitation of our research design that must be acknowledged is its
focus on the English-speaking “‘Western” world. Our studies were performed in the English lan-
guage with the participation of laypeople and experts mostly from the Western cultural area. This

75S. D. Hyde, ‘Experiments in International Relations: Lab, Survey, and Field’, (2015) 18 Annual Review of Political Science
403, at 406-7; see also E. M. Hafner-Burton, ‘Elite Decision-Making and International Law: Promises and Perils of the
Behavioral Revolution’, (2021) 115 AJIL Unbound 242.

78Gee, e.g., R. Hastie, S. D. Penrod and N. Pennington, Inside the Jury (2002).

77R. McDermott, ‘New Directions for Experimental Work in International Relations’, (2011) 55 International Studies
Quarterly 503, at 511.
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was due to practical reasons, primarily the need to recruit a sufficient number of lay participants to
our online experiments within a reasonable period and the difficulty of contacting international
law experts and securing their agreement to participate. In the latter case, we had to resort to
directly contacting persons who were familiar to us and, thus, typically based in similarly
‘Western’ institutions, or recruiting via international law blogs usually read by a particular set
of international lawyers working in English. This could arguably restrict or skew our results to
a Western cultural perspective. We disagree with such an assessment, however, for two reasons.

On the one hand, the original study that inspired our design, namely, that of Sternau et al.,”®
was carried out in Hebrew and we replicated it in the English language.”” The results were robust
and similar. This gives us preliminary grounds for thinking that our results are cross-linguistically
stable and independent of the particular semantic structure of one specific language. On the other
hand, there exists a large body of literature in the field of intercultural pragmatics that holds that
the patterns of pragmatic inference are identifiable and robust in most human languages.®

A final limitation is that we phrased the questions in the experimental vignettes using the form
‘you’.#! This could, at least theoretically, trigger an unwanted influence in the sense that partic-
ipants as addressees could feel personally involved to a greater extent than desirable.®* Future
experiments could thus use an impersonal style of questioning to avoid this potential drawback.®?

With these limitations taken into account, we now describe the concrete set-up of each experi-
ment and its outcomes. The overviews that follow only set out the results of the experiments in
abbreviated form, relegating many technical details to the Annex. We then provide an overall
discussion of the results, including certain caveats that are due to the aforementioned inevitable
limitations of our research design.

4.1.4 The first experiment (1a): Testing lay intuitions in morally-neutral cases
For Experiment la, we recruited lay participants (there was a control question at the end of the
survey, concerning participants’ lack of legal expertise) for an online survey that we created on the
Qualtrics platform via a link on the Amazon Mechanical Turk platform. The platform distributed
the survey to 800 potential participants, and the IP address location was restricted to the United
States. Participants who failed the attention check, who were not native speakers of English, or
who completed the survey too quickly (in less than one minute) were excluded, leaving a final
sample of 708 participants (57 per cent of participants were female; mean age was 40 years, stan-
dard deviation: 13 years, age range: 18-90 years).®* No participant could take the survey twice.
Eight groups were formed. Each group was randomly assigned to one of the eight slightly mod-
ified versions of the same survey, based on the four formulations of the legal rule (linguistic mean-
ing, explicature, strong implicature, weak implicature) and two different sets of questions (truth
and confidence vs. only deniability). This meant that each participant saw the exact same inter-
national lawyer’s conclusion and always responded to questions precisely on this same lawyer’s
conclusion - as noted earlier, either questions about the perceived truth of that conclusion and
confidence in the assessment (judgement) of that truth; or a question on the conclusion’s deni-
ability. All answers were measured on 7-point Likert scales except for truth, which was a binary

78See Sternau et al., supra note 55.

7Pirker and Skoczen, supra note 3.

80M. Wierzbicka, ‘Intercultural Pragmatics and Communication’, in A. Barber (ed.), Encyclopedia of Language ¢ Linguistics
(2005) 735; M. Dynel, ‘A Survey of “Intercultural Pragmatics” and Its Outlook on the Gricean Philosophy of Communication’,
(2014) 6 International Review of Pragmatics 307; R. Giora and M. Haugh (eds.), Doing Pragmatics Interculturally: Cognitive,
Philosophical, and Sociopragmatic Perspectives (2017); 1. Kecskés and S. Assimakopoulos (eds.), Current Issues in Intercultural
Pragmatics (2017); 1. Kecskés, ‘Intercultural Pragmatics’, in F. Liedtke and A. Tuchen (eds.), Handbuch Pragmatik (2018), 140.

81For example, participants were asked: ‘Based on the text you have read, do you think that the last sentence is true/false?’

82We thank Anne van Aaken for this comment.

83For example, ‘Based on the text that was previously shown, is the last sentence true or false?’.

84The survey ended with a demographic questionnaire that enables us to collect these data.
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Figure 1. Experimental design for experiment 1a.
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measure (possible answers: true or false). The questions on truth and confidence were the follow-
ing: ‘[truth]: Based on the text you have read, do you think that the last sentence is true/false? ...
[confidence]: How confident are you in your answer? (1= not at all confident; 7 = fully
confident)’.

Alternatively, participants responded to a question on cancellability (expressed as deniability):

[deniability]: To what extent will the lawyer be warranted in saying in the future: In that
situation, I did not say that nationals shall be able to vote and run for office unless they spent
15 years or more abroad’? (I = completely unwarranted; 7 = completely warranted)

All participants answered a final control question on the moral valence of the scenario:

[morals]: How do you assess morally the lawyer’s conclusion that ‘nationals shall be able to
vote and run for office unless they spent 15 years or more abroad’? (1 = morally bad; 4 =
neither morally good nor bad; 7 = morally good)

The survey design is presented in Figure 1.

As expected under the pragmatic typology and H1I, the results show that the percentage of
participants who agreed with the lawyer’s conclusion decreased in line with the decreasing level
of explicitness of the legal rule. In other words, the more the lawyer’s conclusion explicitly
matched the wording of the legal rule, the more participants judged the lawyer’s conclusion to
be true. We did expect to find a slightly more pronounced difference between reactions to the
strong and weak implicature vignettes; however, the type of formulation of the legal rule did have
a clear influence on the responses.®

As the pragmatic typology would predict, the reaction times increased in line with a decreasing
level of explicitness of the legal rule. Hence, if the lawyer’s interpretive conclusion departed from
the wording of the rule, inference time naturally increased, with the exception of weak implicature.
Interestingly, participants who judged the lawyer’s conclusion to be true reported a decreasing

85For details on the statistical test we used see Annex, Section 6.A.1, infra.
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confidence in their judgements in line with decreasing levels of explicitness of the legal rule. In
other words, the less explicit the legal rule on which the lawyer’s conclusion was based, the less
confident the participants were about their truth judgements of that conclusion. By contrast,
changing the formulation of the legal rule did not impact participants’ assessment of how deniable
the lawyer’s conclusion was.*®

Summing up this experiment, the level of explicitness of a legal rule did influence truth judge-
ments and confidence about truth judgements about the lawyer’s interpretive conclusion (higher
for higher levels of explicitness). However, the level of explicitness did not influence judgements of
how deniable the lawyer’s conclusion was (participants did not judge conclusions to be less deni-
able despite higher levels of explicitness). The gender of the participant was found to exert no
effect on truth judgements, so we collapsed across this factor in the analyses.*” In the second
experiment, we contrasted these results (from a morally-neutral scenario) with a morally-non-
neutral scenario to check whether our results were robust, independent of the moral valence
or absence thereof.

4.1.5 The second experiment (1b): Testing lay intuitions in morally-non-neutral cases

Using the same approach as described for Experiment 1a, 724 participants (female: 59 per cent;
mean age: 40 years, standard deviation: 13 years, age range: 18-95 years) successfully completed
the survey, this time using the ‘women’ condition instead of the ‘nationals’ condition in the inter-
national lawyer’s conclusion and the questions asked of the participants. Strikingly, contrary to the
results from the previous experiment and regardless of the level of explicitness of the legal rule, the
percentage of participants who judged the lawyer’s conclusion to be true was descriptively stable.
The reaction times were also similar for each formulation.

Again, the formulation of the legal rule exerted an influence on confidence about truth judge-
ments. However, this influence was weaker than in the case of Experiment la, the differences in
means being less pronounced. Formulation had no influence on deniability judgements.*® Again,
as gender had no effect on truth judgements, we collapsed across this factor in the analyses.®

The results show that the level of explicitness of a legal rule relative to the lawyer’s interpreta-
tion influenced participants’ truth judgements to a much lesser extent than in Experiment la. By
contrast, it did influence confidence about truth judgements (higher for higher levels of explicit-
ness), but the level of explicitness did not influence deniability judgements (these were not lower
for higher levels of explicitness).

GIf we compare Experiments 1a and 1b on the basis of these initial results, we can observe that
the moral valence of the scenario had a statistically-pronounced influence on the responses. On a
7-point Likert scale, where 4 was the neutral mid-point, the mean responses to the question regard-
ing a moral assessment of the lawyer’s conclusion were M =4.27, with a standard deviation of 1.47,
in the morally-neutral scenario, and M =5.91 (with a standard deviation of 1.42) in the morally-
valenced scenario. These scores were significantly different (cf. Annex Section 6.A.2). This indicates
that our manipulation of the moral valence of the scenario worked as predicted: the ‘women’ con-
dition was perceived as morally-non-neutral, and the ‘nationals’ condition as morally neutral.

In the moral condition (employing the word ‘women’), most participants deemed the lawyer’s
conclusion to be true for all formulations. By contrast, in the non-moral condition (employing the
word ‘nationals’), there was a decreasing number of participants who judged the lawyer’s conclu-
sion to be true, in line with a decreasing level of explicitness (cf. Figure 2 and Table 1).

8There was no effect of formulation on deniability judgments in a one-way ANOVA F(3) = .28, p=.843. In an indepen-
dent samples t-test, all the comparisons for deniability were not significant (all p-values > .382), cf. Annex Section 6.4, infra.

87Univariate ANOVA: F (3) =1.34, p=.262, n12=.011.

8See Annex, Section 6.A.2, infra, for the details on a one-way ANOVA and an independent samples t-test that we ran in
this context.

8Univariate ANOVA F (3) = .58, p = .632, n2=.005.
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Table 1. Percentage of participants who judged the lawyer’s conclusion to be true for all four formulations (linguistic
meaning, explicature, strong implicature, and weak implicature) in the morally-non-neutral (‘women’) and morally-
neutral (‘nationals’) conditions

Formulations

Linguistic Meaning Explicature Strong Implicature Weak Implicature
Women 86% 97% 97% 84%
Nationals 91% 61% 42% 43%
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Figure 2. Percentage of participants who judged the lawyer’s conclusion to be true for all four formulations (linguistic
meaning, explicature, strong implicature, and weak implicature) in the morally-non-neutral (‘women’) and morally-neutral
(‘nationals’) conditions.

The confidence about truth ratings was lower for each of the formulations in the neutral compared
to the non-neutral scenario (cf. Figure 3). This means that participants were more confident about
interpretations that conformed to their moral views, even if those interpretations largely departed
from the explicit text of the interpreted legal rule. The same participants judged interpretations
that conformed to their moral views to be true, even if those interpretations largely departed from
the explicit text of the interpreted legal rule.

With regard to the mean responses to the question of how deniable the lawyer’s conclusion was,
deniability in the morally-non-neutral scenario was lower for every formulation of the legal rule,
compared to in the neutral scenario (cf. Figure 4). This suggests that it is more difficult to deny an
interpretation of a legal rule that conforms to one’s own moral conviction than it is to deny a
morally-neutral interpretation. It also indicates that, if the interpretive conclusion is in accordance
with one’s moral convictions, then it can deviate much more from the explicit written text of the
interpreted legal rule at stake and still be accepted.

As predicted in H2, the level of moral endorsement of pragmatically-conveyed content influ-
enced participants’ truth judgements of the international lawyer’s interpretation. In the morally-
neutral scenario, the percentage of all participants judging the lawyer’s conclusion to be true
decreased in line with the decreasing level of explicitness of the legal rule. By contrast, in
the morally-non-neutral scenario, a roughly equal percentage of participants judged the lawyer’s
conclusion to be true across all four levels of explicitness of the legal rule (linguistic meaning vs.
explicature vs. strong implicature vs. weak implicature). The decrease in confidence in truth
judgements in line with decreasing levels of explicitness was somewhat sharper in the
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Figure 3. Mean ratings for confidence in truth judgements for all four formulations (linguistic meaning, explicature, strong
implicature, and weak implicature) in the morally-non-neutral (‘women’) and morally-neutral (‘nationals’) conditions.
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Figure 4. Mean ratings for deniability for all four formulations (linguistic meaning, explicature, strong implicature, and
weak implicature) in the morally-non-neutral (‘women’) and morally-neutral (‘nationals’) conditions.

morally-neutral scenario. Finally, the level of deniability of the lawyer’s conclusion was stable for
all levels of explicitness of the legal rule in both scenarios, but the level of deniability was sig-
nificantly lower in the morally-non-neutral than in the morally-neutral scenario.

We can thus conclude that, in the case of laypersons, moral valence has a strong influence on
truth judgements and the processing of the pragmatic content of an utterance. As discussed in
Section 2.3, this is in line with meta-ethical theories such as hybrid expressivism.”

%As a side note, there is an already criticized claim in the literature that it is linguistic pragmatics that influence moral
judgements (cf. the literature cited in note 45, supra). However, our results, again, point to a reverse pattern: it is moral con-
siderations that may influence linguistic pragmatic considerations rather than the other way around (cf. Struchiner et al., supra
note 45). In other words, the more someone agrees, in terms of his/her moral convictions, with an interpretation of a legal rule,
the more he/she takes this interpretation to be true. Moreover, the truth judgement may be made with more confidence and
the correctness of such an interpretation is less prone to be denied, even if this interpretation has very little to do with the
explicit text of the interpreted legal rule.
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4.1.6 The third experiment (2a): Testing expert intuitions in morally-neutral cases

For Experiments 2a and 2b, 321 participants were recruited online in their capacity as interna-
tional law experts, via international law blogs (EJIL:Talk! and Volkerrechtsblog) as well as person-
alized email invitations. Participants who failed the attention check,” took less than a minute to
complete the survey, or had no legal background were excluded, leaving a final sample of 166
participants (female: 34 per cent; mean age: 35 years; standard deviation = 10 years; age range:
20-67 years).

For ease of presentation, we first describe the data for the morally-neutral version of the sce-
nario (Experiment 2a) and then the data for the morally-valenced scenario (Experiment 2b).
However, data for both experiments were collected in a single, joint batch. This is because experts
in international law are scarce and we were unable to gather the full sample recommended by a
predictive power analysis (around 1,600 participants); instead, we employed a per-trial statistic.
This means that each participant was assigned to four (rather than to just one) of the 16 condi-
tions. All materials were exactly the same as in Experiments la and 1b.

In line with the results from Experiment 1a, and as predicted in H1, the results of experiment 2a
show that the percentage of participants who judged the lawyer’s conclusion to be true was highest
in the group presented with the linguistic meaning of the legal rule. This percentage significantly
decreased in line with a decreasing literalness of the lawyer’s interpretation compared to the legal
rule. The reaction times were similar.

Contrary to Experiment la, there was no significant difference between confidence in truth
judgements. In other words, participants judged the lawyer’s conclusion to be true with a com-
parable degree of confidence for each of the formulations of the legal rule. However, we must
stress that, in the present experiment, the differences in the percentages of participants who judged
the lawyer’s conclusion to be true were significant for each formulation - even strong and weak
implicature — which was not the case in Experiment 1a. There was also a significant difference in
confidence judgements between linguistic meaning and explicature conditions. This allows us to
maintain the firm conclusion that the level of explicitness of the legal rule has a strong influence
on truth judgements of interpretive statements and that the pragmatic typology is applicable to the
legal realm (equally, when interpretation is performed by legal experts, as per H1). Just as in pre-
vious experiments, deniability judgements were stable across different groups. All in all, experts’
responses were similar to laypeople’s in the morally-neutral scenario.

4.1.7 The fourth experiment (2b): Testing expert intuitions in morally-non-neutral cases

In line with the results of Experiment 1b, like the lay participants, experts judged the lawyer’s
interpretive conclusion to be true, regardless of the formulation of the legal rule. Reaction
times increased in line with a decreasing level of explicitness of the legal rule on which the
lawyer’s interpretation was made, with the exception of the weak-implicature condition.
The responses to the remaining questions were also very similar regardless of which version
of the legal rule was presented to participants. Again, legal experts’ responses were very similar
to those of the lay participants.

If we compare the results of Experiments 2a and 2b, the moral valence of the scenario influ-
enced expert judgements just as it influenced lay judgements. On a 7-point Likert scale where 4
was the neutral mid-point, the mean responses to the question of how to morally assess the law-
yer’s conclusion were M = 3.77 (with a standard deviation of 1.34) in the non-moral scenario and
M =5.65 (with a standard deviation of 1.53) in the moral scenario. The difference was statistically

9Due to the limited availability of experts as participants in the surveys, participants in several cases who had contacted us
and had failed the attention check were made aware of their mistake and were allowed to take the survey again. We argue that
making participants aware of the necessary care that has to be given to the survey has a comparable effect to a layperson having
to successfully pass the attention check.
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Table 2. Percentage of participants who judged the lawyer’s conclusion to be true for all four formulations (linguistic
meaning, explicature, strong implicature, and weak implicature) in the morally-non-neutral (‘women’) and morally-
neutral (‘nationals’) conditions

Formulations

Linguistic Meaning Explicature Strong Implicature Weak Implicature
Women 79% 88% 91% 1%
Nationals 93% 50% 25% 13%
100%
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Figure 5. Percentage of participants who judged the lawyer’s conclusion to be true for all four formulations (linguistic
meaning, explicature, strong implicature, and weak implicature) in the morally-non-neutral (‘women’) and morally-neutral
(‘nationals’) conditions.

significant (cf. Annex, Section 6.B.2). This means that our manipulation of the moral valence of
the scenario worked as predicted with the experts as well as with the laypersons.

In the morally-non-neutral scenario (employing the word ‘women’), most participants deemed
the lawyer’s conclusion to be true for all formulations. The trend was different for those who were
presented with the morally-neutral condition (employing the word ‘nationals’). In the latter case,
there was a decreasing number of participants that judged the lawyer’s conclusion to be true in line
with a decreasing level of explicitness of the legal rule compared to its interpretation (cf. Figure 5
and Table 2). This indicates that, if an interpretation conforms to one’s moral views, then one
confidently judges that interpretation to be true, even if it bears little resemblance to the explicit
text of the legal rule being interpreted.

In the morally-non-neutral scenario, the experts’ level of confidence in their truth judgements
was higher compared to the morally-neutral scenario, regardless of which version of the legal rule
was presented to them (cf. Figure 6).

The mean responses to the question of how deniable the lawyer’s conclusion was show that, if an
interpretation conforms to one’s own moral views, then one is unwilling to deny that interpretation,
even if it bears little resemblance to the explicit text of the legal rule being interpreted (cf. Figure 7).

Allin all, as predicted in H2, the level of moral endorsement of pragmatically-conveyed content
influenced truth judgements. In the morally-neutral scenario, the percentage of expert partici-
pants judging the lawyer’s conclusion to be true decreased in line with the decreasing level of
explicitness of the interpreted legal rule. By contrast, in the morally-non-neutral scenario,
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Confidence in truth ratings

women and

Linguistic Meaning Explicature Strong Implicature  Weak Implicature

Formulations

Figure 6. Mean ratings for confidence in truth judgements for all four formulations (linguistic meaning, explicature, strong
implicature, and weak implicature) in the morally-non-neutral (‘women’) and morally-neutral (‘nationals’) scenarios.

Deniability

women and

Linguistic Meaning Explicature Strong Implicature  Weak Implicature

Formulations

Figure 7. Mean ratings for deniability for all four formulations (linguistic meaning, explicature, strong implicature, and
weak implicature) in the morally non-neutral (‘women’) and morally-neutral (‘nationals’) conditions.

a roughly equal percentage of participants judged the conclusion to be true across all four levels of
explicitness. The decrease in confidence in truth judgements vis-a-vis decreasing levels of explic-
itness was somewhat sharper under the morally-neutral condition. Finally, the level of deniability
of the lawyer’s conclusion was stable for all levels of explicitness in both scenarios. However, the
level of deniability of the lawyer’s conclusion was significantly lower in the morally-non-neutral
scenario than in the morally-neutral scenario.

Thus, we can infer that moral valence has a strong influence on truth judgements and the proc-
essing of the pragmatic content of an utterance, both for laypeople and for legal experts in international
law. Again, we find this result to be in line with meta-ethical theories, such as hybrid expressivism.”*

920ur results for experts also support our previous conclusions that moral considerations influence linguistic pragmatic
considerations rather than the other way around; see note 85, supra.
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4.1.8 The fifth experiment (3): Testing laypersons’ intuitions in morally-non-neutral cases

Thus far, our research design focused on the impact of moral factors on interpretation, relying
exclusively on expected positive moral views on a particular interpretation. We did not undertake
tests based on a conclusion drawn by the international lawyer toward which we would expect
participants to have a morally-negative view (e.g., an interpretation problematically excluding cer-
tain reprehensible behaviour from the scope of an international criminal law prohibition). On that
basis, we discovered that — to a certain extent — international lawyers are quick to agree with inter-
pretations that echo their own moral values. Nonetheless, in the present experiment, we needed to
test whether morally-negative views exerted an adverse effect on interpretation in a relevant
scenario.

We therefore performed an additional experiment among lay participants only, to test whether
a morally-bad interpretation would be assessed differently than the morally-good and morally-
neutral interpretations tested in Experiments 1a and 1b. We recruited 800 participants through
the exact same procedure used for the previous experiments. We also used the same experimental
design but modified the legal rules and the lawyer’s conclusion so as to suggest that both sup-
ported the exclusion of women from voting rights (for details, cf. Annex Section 6.C.1).

We found that, for these lay participants, moral reasoning exerted an influence on pragmatic
reasoning. However, this influence differed depending on whether people found the interpretive
statement morally good or bad. If participants found the statement morally good, then they judged
the statement to be true, irrespective of the explicitness of the legal rule on which the statement
was based. By contrast, if participants found the statement to be morally bad, then they very rarely
found it true. If the statement contradicted an explicit legal rule, then slightly more participants
found it false than when the legal rule was less explicit regarding the controversial matter. Overall,
we can conclude that moral reasoning plays a greater role in processing morally-good interpre-
tations than in processing morally-bad ones. We must, however, be cautious about making any
generalizations about our results as we could only collect data on this issue for a sample of lay
people (not international law experts), due to resource limitations.

4.2 General discussion

To summarize our findings, our first hypothesis was that the simplified typology of pragmatic
interpretations should be considered universal to human communication and thus also apply
in a legal context (here, international treaty interpretation). This has - again®® - proven to be
the case, as we could identify the various types of interpretation both in the experiments with
laypersons and with experts. Our second hypothesis — based on our adoption of an inclusivist
(and, to a certain extent, a critical legal studies) position94 — was that moral factors influence inter-
pretation in international law. The experiments have shown, in perhaps the most surprising take-
away of all, that this was not only the case for laypersons but also (and to practically the same
extent) for international law experts. This stands in contrast with our third hypothesis - that legal
training should make a difference in the influence of moral considerations on interpretation —
which did not find empirical support. Our final experiment nuances this finding, however, as
it appears that moral considerations have a stronger impact when interpreters have to quickly
process interpretations that they consider morally good compared to those they consider morally
bad. What does this mean overall and what conclusions are we licensed to draw from these
findings?

9See Pirker and Skoczen, supra note 3.
94See Section 2.4 (and Section 2.3), supra.
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4.2.1 First conclusion: Linguistically, international lawyers are humans, too

A first conclusion we can draw from our study is that, not only does the typology of pragmatic
interpretations we have relied upon seem to have worked but also that it provides us with
additional insights on ordinary meaning in treaty interpretation in international law.
A much-debated topic, the notion of ordinary meaning has recently been criticized as being
fundamentally underdefined in several respects, notably with regard to whose ordinary mean-
ing is at issue.”> While we cannot resolve this question here, and the general definitions given
in the literature are not of much help,’® our results hint at how to perhaps refine the thinking
around this notion. As Sternau et al. have argued,”” typologies of pragmatic meaning proposed
by theorists such as Mira Ariel are not just theoretical postulations but a psychological reality.
In everyday, casual conversational contexts, interlocutors distinguish between linguistic
meaning, explicature, and implicature. These authors have also demonstrated that the differ-
ence can be captured in terms of reaction times, judgements on whether utterances are true,
confidence in those truth judgements, and judgements on whether a statement is deniable.
Moreover, Sternau et al.’s study is not the only one to confirm the psychological reality of
the pragmatic typology; in fact, the entire field of experimental pragmatics constitutes a step
in this direction.”®

In the theoretical literature on legal language, however, it is widely debated whether the prag-
matic typology is equally a psychological reality when interpreting the law.” Our study indicates
that it is (at least for rapid, unreflective judgements). According to our results, the individual’s
truth assessment of interpretive judgements (as well as confidence in their truth judgements)
is also dependent on the type of pragmatic meaning at stake in the legal rule employed. In other
words, if the legal rule contains explicit wording of the interpretive conclusion formulated on the
basis of this rule, then the interpretive conclusion is assessed to be true and the participant is
highly confident in their assessment. The less literal the interpretive conclusion in comparison
to the legal rule on which it is based, the less the individual assesses it to be true and the greater
the drop in the level of confidence in their responses. This applies both to laypeople and legal
experts. However, contrary to Sternau et al., we did not identify an increasing level of deniability
of the interpretive statement when there was a decrease in the level of explicitness of the legal rule.
This could perhaps be due to additional pragmatic factors at play in legal contexts. For example, a
lawyer might be expected to take greater responsibility for his/her words than a layperson. As a
result, it might be much more difficult to deny a previously-drawn interpretive conclusion.
Nevertheless, we find that interpretive statements that are in accordance with one’s moral con-
victions are generally less deniable than statements that are morally neutral, while statements with
which one disagrees carry a higher level of deniability.

Returning to international law, the applicability of the simplified typology of pragmatic inter-
pretations indicates that, cognitively speaking, ordinary meaning as a concept depicts a reality, in
that the same fundamental principles of cognition seem to apply when processing language, be it
everyday communication or legal interpretation. Therefore, the knowledge and categorizations of
semantics and pragmatics that have been developing in the scholarship (primarily with regard to

%See Slocum and Wong, supra note 6.

%See, e.g., Dorr, supra note 16, at 581, who defines ordinary meaning not as ‘any layman’s understanding’ but as what a
person ‘reasonably informed on the subject matter of the treaty’ would understand under the treaty’s terms.

%See Sternau et al., supra note 55.

%See Noveck, supra note 51.

9F. Macagno, G. Sartor and D. Walton, ‘Pragmatic Maxims and Presumptions in Legal Interpretation’, (2017) 37 Law and
Philosophy 69; A. Marmor, ‘The Pragmatics of Legal Language’, (2008) 21 Ratio Juris 423; A. Marmor, The Language of Law
(2014); F. Poggi, ‘Law and Conversational Implicatures’, (2011) 24 International Journal for the Semiotics of Law - Revue
internationale de Sémiotique juridique 21; J. Smolka and B. Pirker, ‘International Law, Pragmatics and the Distinction
Between Conceptual and Procedural Meaning’, (2018) 7 International Journal of Language ¢ Law 117; 1. Skoczen,
Implicatures Within Legal Language (2019).
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everyday communication) can also be of help to international lawyers.!” Of course, the applica-
tion of this knowledge and these categorizations need to be reconciled with the applicable norms
of international law - for example, on interpretation.'"!

This conclusion is limited, to some extent, by our experimental setting, as we imposed
restricted response times for participants in the survey. They could therefore only offer rapid
and unreflective judgements. Nonetheless, numerous such judgements are undertaken during lan-
guage processing and thus play a role in the interpretation of international law. We will return to
this point in our second conclusion on moral factors in interpretation when discussing the rele-
vance of the institutional setting in which an interpretative decision in international law is taken.

4.2.2 Second conclusion: Morally, international lawyers are humans, too

To develop our second hypothesis, we took into account different views on interpretation pro-
posed in the literature in the context of the critical legal studies movement and in legal theory -
notably about the inevitability and acceptability (respectively) of the influence of factors beyond
the treaty text in interpretation, such as moral or political convictions. Our results provide a
remarkably clear empirical confirmation - to our knowledge, for the first time - that such
an influence does, indeed, seem to be present. This does not, of course, provide a normative
answer as to whether this influence might be desirable or even permissible.

As our experiments depict, patterns of pragmatic inference change when the interpretive conclu-
sion at stake is a non-neutral conclusion involving moral considerations. In cases in which interpre-
tations are in consonance with the individual’s moral views, they are judged by both laypeople and
experts to be equally true, regardless of the explicitness of the legal rule that forms the basis for the
interpretive conclusion. Levels of deniability of an interpretive conclusion are also independent of the
formulation of the legal rule on which the interpretive conclusion is based. The picture is, however,
more nuanced in cases in which interpretations are not aligned with the individual’s moral views.

We take this as evidence toward the conclusion that, at least for rapid, unreflective judgements
(see also Section 4.2.1), it is our moral convictions that dominate our language processing and
pragmatic inferencing. Thus, in terms of the psychology of human reasoning, it is morality that
drives pragmatic reasoning (cf. Figure 8, Model 2) rather than vice versa.

On the basis of this descriptive conclusion, we can formulate some tentative recommendations.!
We acknowledge that fair judicial decision-making involves deliberation about values. However,
as discussed previously,'” according to inclusivist views, this deliberation must be - as far as possible—
a careful, all-things-considered, conscious judgement process. In our tested case, the morally-non-neu-
tral interpretive conclusion was judged by laypeople and experts, alike, to be morally good. Thus, the
rapid reaction could be seen as acceptable, as it relates to an ‘easy’ moral choice. However, judges are
often faced with having to draw morally-controversial interpretive conclusions. When controversial
matters are at stake, hasty interpretive reactions guided by one’s own personal moral convictions or
emotions — such as blame, rather than careful deliberation — could be more pmblematic.104 For this

02

100See Pirker and Smolka, supra note 7; see, more generally, in this regard (on linguistics), Pirker and Smolka, supra note 6.

101Gee, with examples, B. Pirker and J. Smolka, ‘Making Interpretation More Explicit: International Law and Pragmatics’,
(2017) 86 Nordic Journal of International Law 228, at 254-64, in particular 261-4.

122With the necessary caution as advised by, e.g., S. Cho, ‘A Social Critique of Behavioral Approaches to International Law’,
(2021) 115 AJIL Unbound 248.

103Gee Section 2.3, supra.

14M. Kneer and S. Bourgeois-Gironde, ‘Mens Rea Ascription, Expertise and Outcome Effects: Professional Judges
Surveyed’, (2017) 169 Cognition 139; M. Kneer, ‘Reasonableness on the Clapham Omnibus’, in Bystranowski, Janik and
Prochnicki, supra note 3, at 25; L. Giiver and M. Kneer, ‘Causation and the Silly Norm Effect’, in K. Prochownik and S.
Magen (eds.), Advances in Experimental Philosophy of Law (2023), 133; M. Kneer et al., ‘The Severity Effect on Intention
and Knowledge. A Cross-Cultural Study with Laypeople and Legal Experts’, (forthcoming), available at www.bit.ly/
3aJBtO9; M. Kneer and I. Skoczen, ‘Outcome Effects, Moral Luck and the Hindsight Bias’, (2023) Cognition, available at
www.ssrn.com/abstract = 3810220.
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reason, collective decision-making bodies with deliberative measures are needed. To some extent,
international law appears to be a model for other legal areas in this regard, as many international
courts and tribunals take collective judicial decisions due to their institutional constitution, which ide-
ally should act as a safeguard against the psychological influence of individuals’ morality-driven emo-
tions on their interpretive evaluations.

Yet, international law is also interpreted by domestic courts in which individual judges may
make decisions, and even collective decisions may not necessarily be a panacea. Scholars who have
examined the national biases of judges in international courts have suggested that, just as in
domestic courts, judges may be attitudinal'® and that similar phenomena (such as small-group
dynamics)'% or patterns of leadership (such as the role of court presidents)'”” may play an impor-
tant role in shaping collective decisions.'*®

Thus, we recommend the following optimal configuration for interpreting in the judicial delib-
eration procedure: wherever possible, it should seek to support all-things-considered judgements
in a genuinely psychologically safe environment of judicial deliberation in which all decision-
making is based on the conscious weighting of values and follows a two-step process. The first
step would involve identifying the type of pragmatic meaning in accordance with the pragmatic
typology developed by theoretical research. The second step would involve a careful deliberation
about the moral values involved (cf. Figure 9, Model 1).

It remains a project for future studies to investigate the extent to which reasoning can be incited
in accordance with Model 1 rather than Model 2 and what institutional design needs to be imple-
mented for this purpose. Debiasing techniques, such as a comparative, within-subjects design in
which participants compare the different possible formulations of a legal rule could perhaps pro-
vide reliable solutions.'®

5. Conclusion

We posited at the beginning of this article that experimental linguistics could potentially be a
useful approach to international law, and we tested a series of hypotheses to this effect, with
important ramifications for this area. More specifically, we tested the degree to which treaty inter-
pretation in international law follows similar cognitive processes as everyday communication,
thereby showing the usefulness of categorizations developed in linguistic fields such as pragmatics.
We also sought to identify any differences in interpretive reasoning between laypersons and

1057, A. Segal and H. J. Spaeth, The Supreme Court and the Attitudinal Model Revisited (2002).

1065, Ulmer, “Toward a Theory of Sub-Group Formation in the United States Supreme Court’, (1965) 27 Journal of Politics 133.

07T, G. Walker, ‘David J. Danelski: Social Psychology and Group Choice’, in N. Maveety (ed.), The Pioneers of Judicial
Behavior (2003), 248.

108G, Dothan, “The Motivations of Individual Judges and How They Act as a Group’, (2018) 19 German Law Journal 2165, at
2174, 2180-1.

1°M. Kneer and E. Machery, ‘No Luck for Moral Luck’, (2019) 182 Cognition 331.
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experts. Surprisingly, laypersons performed very similarly to experts. With regard to our second
hypothesis, which was concerned with the impact of moral factors on interpretation, we again
found similar behaviour among laypersons and experts that showed moral convictions to exert
a clear impact on individuals” assessment of interpretive claims for various international norms.

Although the outcome may not be altogether surprising in substantive terms, due to the chosen
example in the experiment (excluding nationals from voting rights under certain conditions vs. no
exclusion from voting rights for women), the overall conclusion - taking into account the inevi-
table limitations of such an experimental study - is striking: during interpretation, international
law experts are almost equally likely to be influenced by morals during on-the-spot decisions
(which are pervasive throughout interpretation) as laypersons.

Legal training and experience do not seem to make a significant difference (contrary to our
third hypothesis), at least in cases in which the lawyer’s interpretations happened to align with
participants’ own moral views. While our experiments do not offer final and fully-comprehensive
answers, they strengthen the case in favour of moral considerations being understood as having a
significant influence on interpretation. This outcome also raises important questions for the insti-
tutional design of interpretation in international law, be it by international courts and tribunals or
in other forums, in particular since certain dynamics can render it difficult to reach correct col-
lective decisions even in group decision situations. Reflections on de-biasing strategies become
crucial here.

Establishing this methodology and its usefulness in light of these initial results and the ques-
tions raised is, however, only a first step. In general, experimental linguistics could also be used to
test various claims about interpretation, that is, whether a certain interpretation is particularly far-
fetched or corresponds to the ‘ordinary meaning’.!'® Moreover, the experimental method could
reveal the exact psychological mechanisms underlying language-guided decision making. This
would enable a thorough evaluation of how closely the reality of our interpretive practices cor-
responds to our ideals of how legal interpretation should look like in international law. Such
research could incite potential revisions so as to make the ideals and practice of international legal
interpretation converge.

6. Annex

Available via osf.io/48m2j/?view_only=4e3c57¢0bb0a45d1b5661c3cb99e587¢.

10Compare also the various non-linguistic, non-interpretation-related uses for experimental research on international law
that have already been found in the literature (cited in notes 8-11, supra).
Cite this article: Pirker B and Skoczen I (2023). Inside the treaty interpreter’s mind: An experimental linguistic approach to
international law. Leiden Journal of International Law 36, 519-548. https://doi.org/10.1017/50922156523000134
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