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New governance and the displacement of Social
Europe: the case of the European Semester

Mark Dawson*

Has the European Semester led to a displacement of Social Europe, or to the
development of social policy through fiscal processes and actors? — Potential for
Semester to increase soft law’s binding effects or ‘socialise’ EU policy-making —
Positive effects severely limited by the Semester’s overall goals: fiscal stabilisation
and the creation of increasingly uniform economic policies — Dilemma for Social
Europe: how can an autonomous EU social policy be (re) established without
risking marginalisation?

INTRODUCTION

Policy coordination was once the future of social Europe. For one commentator,
Martin Rhodes, the 2000 Lisbon Strategy, which had instruments of open
coordination at its heart, had the potential to become Europe’s ‘Maastricht for
Welfare’: a turning point in the historic imbalance in the Treaties between market
and non-market objectives.' Much of that hope rested on overcoming competence
‘firewalls’ established by the Treaty. By acting in areas of limited EU competence,
open coordination was also seen as an instrument able to build more autonomous
EU social policy, i.e. one elaborated and defended on its own terms, without the
constant need to ‘piggy-back’ on market integration.

What happened to this optimism? As open coordination developed — as will be
discussed below — the terms of this debate changed significantly. To be effective, or
to concentrate political attention, social policy coordination has often been held in
uneasy tension with other coordination processes operating in the economic field.
The zenith of this process has been the European Semester: the EU’s new over-

arching cycle of policy coordination.”

*Hertie School of Governance, Berlin.

M. Rhodes, ‘Lisbon: Europe’s Maastricht for Welfare?’, 13(3) ECSA Review (2000) p. 2.

%Note that the intention of this article is to discuss the topic of displacement vis-a-vis those states
participating in the European Semester - economic policy coordination via the Semester currently
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The central purpose of this article will be to examine how the Semester
can be situated in the debate over ‘displacement’ of social policy. As the article’s
third section will explore, some argue that the embedding of social policy
coordination within the Semester offers distinct advantages for EU social
actors. Some scholars have argued that, owing to the advent of more coercive
regulatory instruments and novel institutions such as the Social Protection
Committee, the Semester is undergoing a process of gradual ‘socialisation’.”
Such a thesis casts a positive spin on the embedding of social policy
coordination in the broader coordination framework the European Semester
establishes.

As the article’s fourth section will argue, the claim of socialisation should be
treated with caution. While social actors may indeed be fighting valiantly for
a more socially conscious Semester, they do so in an institutional and policy-
making structure that tends to displace social policy, or reduce it to its fiscal
impacts. The evidence from the Semester’s earlier years suggests that the Semester
continues rather than challenges the gradual erosion of the autonomy of social
policy coordination observed since the Lisbon Strategy’s inception (while adding a
number of new problems such as an increasingly harmonised and diversity-averse
form of policy coordination). In this sense, the article explores both of the varieties
of displacement discussed in the introduction to this special issue — displacement
in the sense of ‘moving elsewhere’ and displacement in the sense of being
threatened or hollowed out.

As the article will conclude, the lessons of the Semester place EU social policy at
an uneasy fork in the road. A return to autonomy carries the hope of rescuing
Social Europe from the unfriendly discourse into which it must now fit; in doing
so, however, such a return also presents the risk of marginalisation and political
irrelevance. Absent a more radical overhaul of Europe’s Economic and Monetary
Union, EU social policy coordination seems to have entered a blind alley, without
easy escape routes.

DISPLACEMENT IN NEW GOVERNANCE: A SHORT HISTORY

When considering ‘displacement’ through the lens of new governance and
the European Semester, it is worth recalling that the displacement of social Europe
has been a more or less constant feature of the new governance debate from

involves all Member States bar Greece (for Greece, and other programme countries during their
respective periods of financial assistance, economic policy coordination has been conducted directly
via the Troika institutions).

?]. Zeitlin and B. Vanhercke, ‘Economic Governance in Europe 2020: Socialising the European
Semester against the Odds?’, in D. Natali and B. Vanhercke (eds.), Social Policy in the European
Union: State of Play 2015 (ETUI and OSE 2015).
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its inception.* What we now understand as ‘new governance’ was a response
to a number of questions facing the EU governance of social policy in the late
1990s and early 2000s. One of these questions was constitutional, i.e. at what level
should social policy be governed? Whereas some saw social policy as primarily
a national competence to be ‘ring-fenced’ from EU intervention, many centre-left
governments of the late 90s — conscious of the social and economic inter-
dependencies of the Eurozone — saw considerable added value in creating common
social policies at the EU level. In this sense, methods like the Open Method
of Coordination were a ‘constitutional compromise’, i.e. a way of creating
common EU social policies but through a flexible and decentralised process where
diversity in national processes of social delivery could be managed and
maintained.’

There was, however, also a second, more substantive question at the heart of
‘new governance’. This concerned the nature of EU social intervention (a question
mark implicit in EU social policy in a larger sense). Should EU social policy be an
autonomous policy field — one that attempts to shield individuals from market
forces and to compensate economic globalisation’s ‘losers’ — or should it instead
be seen as ancillary and complementary to the EU’s other policy goals, i.e. of
re-enforcing open borders and economic competitiveness? In crude terms, should
EU social policy primarily condition the market (aiming at a purely social set of
goals) or instead aim to facilitate market integration (i.e. to reconcile integration’s
social and economic objectives)?6

This substantive issue was not only a source of disagreement between EU states
but an issue that the Open Method of Coordination, and the policies pursued
through it, attempted to fudge. The answer of the EU’s 2000 ‘Lisbon Strategy’ to
the dilemma was to envisage the EU’s political future as three mutually supporting
‘pillars’ of economic competitiveness, better employment and greater social
cohesion.” Lisbon was based on what Maurizio Ferrara has described as the

4 See D. Trubek and J. Mosher, ‘New Governance, Employment Policy and the European Social
Model’, in D. Trubek and J. Zeitlin (eds.), Governing Work and Welfare in a New Economy (Oxford
University Press 2004); M. Dawson, ‘The Ambiguity of Social Europe in the Open Method of
Coordination’, 34(1) European Law Review (2009) p. 55.

5 J. Zeitlin, ‘Social Europe and Experimentalist Governance: Towards a New Constitutional
Compromise?, in G. de Burca (ed.), EU Law and the Welfare State: in Search of Solidarity (Oxford
University Press 2005); G. de Brca, “The Constitutional Challenge of New Governance in the
European Union’, 28(6) European Law Review (2003) p. 814.

®F. Scharpf, “The European Social Model: Coping with the Challenges of Diversity’, 40(4)
Journal of Common Market Studies (2002) p. 645; C. Barnard, ‘EU Social Policy: From Employment
Law to Labour Market Reform’, in P. Craig and G. de Burca (eds), 7he Evolution of EU Law (Oxford
University Press 2011) p. 641.

7 Conclusions, Lisbon European Council, 23-24 March 2000. Available at <www.europatl.
europa.eu/summits/lis]_en.htm >, visited 27 December 2017.
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‘virtuous circle’ of integration.® Integration in the 21% century would be a
‘win-win’ for both sides of the political divide. Free and competitive markets
would create the sustainable tax base able to support generous welfare policies;
meanwhile, smart investment and ‘flexi-curity’ would create the nimble, educated
and confident workforce able to sustain future economic growth. Social and
economic goals were thus continually touted in this period as mutually enabling,
with one supporting the other, and no need at any point for choices, trade-offs or
ideological conflict between these two sets of goals.”

The idea of the ‘virtuous circle’ spilled over into institutional design, where a
constant question has concerned the extent to which social policy should have a
separate coordination process or be coupled to other forms of policy coordination.
The original Lisbon strategy fudged this question too. The three pillars were each
to have their own autonomous yet mutually reinforcing policy-making processes.
The showcase for this development was the Social Open Method of Coordination:
a candidate for the most altered and tinkered-with EU policy process in history."
The Social Open Method of Coordination began in 2001 as an open coordination
process for social inclusion, with Member States establishing National Action
Plans for social inclusion based on common EU goals, and reviewed via a two-year
cycle (without an explicit Treaty basis)."" This was to be the heart of Lisbon’s
social pillar next to separate coordination processes for fiscal policy (the so-called
‘Broad Economic Policy Guidelines’) and employment (the European
Employment Strategy).'>

The story of the Social Open Method of Coordination from the mid-2000s
onwards is in many ways a story of the erosion of Lisbon’s original ‘separate but
equal’ message. Following the midterm review of the Lisbon Strategy in 2004,

8 See M. Ferrara, The Boundaries of Welfare: European Insegration and the New Spatial Politics of
Social Protection (Oxford University Press 2005).

? See c.g. the restatement of the idea of the ‘social market economy’ in the Commission’s most
recent communication on social rights: ‘Action at EU level reflects the Union’s founding principles
and builds on the conviction that economic development should result in greater social progress and
cohesion and that, while ensuring appropriate safety nets in line with European values, social policy
should also be conceived as a productive factor, which reduces inequality, maximises job creation
and allows Europe’s human capital to thrive” Commission Communication, Launching a
Consultation on a European Pillar of Social Rights’, COM (2016) 127.

0On the evolution of this process, see E. Barcevicius ez al., ‘Tracing the Social OMC from its
Origins to Europe 2020’, in Assessing the Open Method of Coordination: Institutional Design and
National Influence of EU Social Policy (Palgrave MacMillan 2014).

' Commission Communication, ‘Realising the European Union's Potential: Consolidating and
Extending the Lisbon Strategy’, COM (2001) 79.

12Both of these processes carried a much firmer legal basis (in what are now Arts. 121(1)-(2) and
153(2) TFEU respectively), establishing a further initial inequality between social and other forms of
policy coordination.
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social inclusion was excluded from the core of the Lisbon framework. Lisbon’s
review highlighted the vast gap between the strategy’s ambitions and its
implementation. Lisbon, its critics argued, was about ‘everything and thus
nothing’, leading to poor national ownership of its goals, and weak
implementation.'? The answer, the review argued, was to focus the strategy on
the core priority of jobs and growth’ (not social cohesion). As a result, the Broad
Economic Policy Guidelines and European Employment Strategy were merged
into a single set of ‘integrated guidelines for jobs and growth’. A revamped Social
Open Method of Coordination was to continue but would report separately from
the integrated guidelines, with the OMC SPSI (for social protection and social
inclusion) ‘feeding in and feeding out’ to the central jobs and growth cycle."* The
virtuous circle was to continue, albeit a circle within which social policy was
increasingly marginalised.

The process of marginalisation was completed with the renewal of Lisbon in
2010."° At the policy level, the new ‘Lisbon 2020’ strategy seemed to return social
inclusion to its central place, naming ‘inclusive growth’ as one of the strategy’s
central goals and placing for the first time an overall poverty target (of lifting 20
million Europeans out of poverty) on Lisbon’s agenda.'® In reality, the visibility of
social goals in the strategy was vastly diminished. Social inclusion was incorporated
as one of ten ‘integrated guidelines’ while the separate Open Method of
Coordination for social inclusion, and its associated obligation for Member States
to develop explicit social inclusion strategies, was abolished altogether. When EU
social actors decided to resuscitate a separate Social Open Method of Coordination
in 2012 (realising the paucity of attention social goals received in the larger
integrated guidelinesl7), it was in a diminished form, with a number of Member
States simply refusing to engage in social reporting and with an unclear

13 See The Kok Report, ‘Facing the Challenge: The Lisbon Strategy for Growth and Employment’
(Office for Official Publications of the EU 2004).

14 Commission Communication, “Working Together, Working Better: A New Framework for
the Open Coordination of Social Protection and Social Inclusion Policies in the EU”, COM (2005)
706. ‘Feeding in and feeding out’ refers to the idea of two processes (in this case the social inclusion
Open Method of Coordination and integrated guidelines respectively) that would mutually take into
account the priorities and goals of the other.

15 See M. Dawson, ‘Learning from Past Failures? New Governance in the European Union from
Lisbon 2000 to Lisbon 2020°, 17(2) Maastricht Journal of European ¢ Comparative Law (2010)
p. 107.

16 Commission Communication, ‘Lisbon 2020: A Strategy for Smart, Sustainable and Inclusive
Growth’, COM (2010) 2020 final, at 5.

70n the failures of ‘feeding in and feeding out’, see J. Zeitlin, ‘Strengthening the Social
Dimension of the Lisbon Strategy’, La Follette Working Papers 22 (2007); M. Dawson,
New Governance and the Transformation of European Law (Cambridge University Press 2011)
p. 215.
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relationship to the broader Lisbon framework.'® While some separate explicitly
‘social’ institutions remain — such as the Social Protection Committee, which
monitors national social performance — the idea of an autonomous social pillar for
the Lisbon strategy seemed in full retreat.

As the next section will discuss, post-2010, social policy coordination is largely
conducted under the rubric of Lisbon’s other goals — a new triumvirate of growth,
jobs and (increasingly, post-Euro crisis) financial stability. In short, while
‘displacement’ (in the sense of coordinating social policy largely through the lens
of other policy goals) was one among many options for the future of EU social
policy coordination in the late 1990s, displacement has become more and more
prominent as the European Semester has evolved. This historical picture shifts our
attention: the relevant question for Social Europe when approaching the European
Semester no longer seems to be whether displacement is taking place, but how to
normatively assess it.

FrROM NEW GOVERNANCE TO THE EUROPEAN SEMESTER: THE OPTIMISTIC
CASE FOR DISPLACEMENT

If a complete outsider analysed the websites and policy documents of the EU in
2017, he/she would probably conclude that the Lisbon Strategy is dead. It lives on,
however, in the European Semester, the EU’s central cycle for economic policy
coordination. The shift from the Lisbon Strategy to the framework of the European
Semester is central to unpacking whether and how Social Europe may be displaced
via EU policy coordination. While Lisbon was ostensibly an overarching strategy for
advancing and reconciling different EU objectives, the Semester has a very clear link
to fiscal policy.'” Tt was envisaged as a measure to buttress and strengthen the
Eurozone economy in particular and to recognise the need for heightened EU
supervision of domestic budgets. As a result, its surrounding legal framework, i.e. the
‘six pack’ of measures adopted in 2011 and the later ‘two-pack’ Regulations
(472 and 473/2013), is deeply embedded in the Stability and Growth Pact
with each of the key stages of the policy cycle — i.e. the initial publication of an
Annual Growth Survey by the Commission, the issuing of Country-Specific
Recommendations and the cycle of budgetary surveillance — carrying an explicit
economic objective. Social policy surveillance is to take place but within a policy
cycle whose overarching goal is the need, under Art. 121 and 136 of the Treaty,
to coordinate economic policies (and thereby ensure fiscal stability).

"¥M. Daly and D. Copeland, ‘Poverty and Social Policy in Europe 2020: Ungovernable and
Ungoverned’, 42 Policy and Politics (2014) p. 351.

"9 See The explanations provided in the Commission Press Release, ‘The European Semester:
A New Architecture for the New EU Economic Governance’, 12 January 2011, MEMO/11/14.
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Where does this leave Social Europe? Let us start with the optimistic case first.
There are a number of features of the Semester system that provide renewed
leverage for EU social policy or could even be seen as compensating for historic
weaknesses in social policy coordination. One of these concerns is the effectiveness
of ‘autonomous’ social policy coordination. Many have questioned whether the
‘constitutional compromise’ mentioned above really worked. While there are
many empirical difficulties in establishing whether vague ‘guidelines’ issued at the
EU-level are complied with nationally®, early evaluations of the social Open
Method of Coordination were often critical of its ability to drive domestic policy
change.”’ Many Member States responded to EU guidelines and reporting
requirements merely by ‘listing’ domestic reforms that were already a part of
government plans. The temptation — faced with a voluntary policy process — was
to comply selectively with EU guidelines, if at all, i.e. to implement those
suggestions close to national preferences and reject those with real economic or
political costs.*

Compared with this voluntarism, the Semester offers a number of advantages.
In so far as the Semester process includes social policy recommendations, those
recommendations benefit from the tools and incentives the Semester provides.>
This starts with the relatively mundane; the social Open Method of
Communication never contained for example recommendations that were
‘country-specific’. More generally, there is no specific legal basis for poverty and
social inclusion recommendations in the Treaty. While national performance was
benchmarked and compared, country specific recommendations offer a tool to
highlight particular deficiencies in national social performance. To give some
examples from the most recent 2017 round, these recommendations criticise
Austria for the attainment gap in education between those with versus those
without a migrant background; similarly, Bulgaria is asked to improve the

2 ‘Vagueness’ remains an issue concerning country specific recommendations. To give one of
many examples, see the Commission Recommendation for a country specific recommendation to be
issued to the Czech Republic in the 2017 round to ‘ensure the long-term sustainability of public
finances, in view of the ageing population’: se¢ European Commission, Council Recommendation
on the 2017 National Reform Programme of the Czech Republic, COM (2017) 503 final, at 1.

210n these ‘effectiveness’ critiques, see e.g. M. Eckhardt, “The Open Method of Coordination on
Pensions: an Economic Analysis of its Effects on Pension Reforms’, 15 journal of European Social
Policy (2005) p. 247; M. Lodge, ‘Comparing Non-Hierarchical Governance in Action: The Open
Method of Coordination in Pensions and Information Society’, 45(2) Journal of Common Market
Studies (2007) p. 343; see also M. Buchs, New Governance in European Social Policy: The Open
Method of Coordination (Palgrave MacMillan 2007).

22There is some evidence this phenomenon has carried over to the Semester process. See references
in n. 59 below.

23See S. Bekker, “The EU’s Stricter Economic Governance: A step towards a more binding
coordination of social policies?”’, WZB Discussion Paper 501 (2013).
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‘coverage and adequacy of the national minimum income’ and to address
problems of Roma exclusion.?*

Travelling up the compliance ladder, the Semester has its own budgetary tools.
As the EU’s 2014-2020 Structural Funding Regulation makes clear, EU social and
structural funding can be aligned to Semester priorities providing positive
incentives and, potentially, vital state capacity in the form of social spending and
infrastructure for national governments to fulfil common EU social goals.”> New
initiatives discussed elsewhere in this issue — such as the ‘Pillar of Social Rights’ —
promise to strengthen the ‘compliance carrot’ of EU funding still further.*®

Finally, while non-compliance with social guidelines under the OMC SPSI had
few negative effects bar a frosty reception at the Social Protection Committee,
consistent failures to comply with Semester recommendations could potentially
play a role in informing the ‘corrective’ arm of the Stability and Growth Pact,
leading to financial sanction.?” In this sense, even in circumstances where such
penalties are not levied, social policy governance under the Semester could benefit
from the ‘shadow of hierarchy’ provided by processes like the Macroeconomic
Imbalance Procedure and Excessive Deficit Procedure.”®

The Commission’s 2015 Communication on how it plans to apply the Stability
and Growth Pact makes this clearer.”” The purpose of the Communication is to
lay out in greater detail the circumstances under which states will be more closely
monitored via the Pact’s preventive and corrective arms, and ultimately what
conditions will be taken into account when considering sanctions (a step famously

24 Spp European Commission, Council Recommendation on the 2017 National Reform
Programme of Austria, COM (2017) 519 final; Council Recommendation on the 2017 National
Reform Programme of Bulgaria, COM (2017) 502 final.

%> See Annex 1, para. 2 of Regulation (EU) 1303/2013 of the European Parliament and Council.

%6 European Commission, ‘Establishing a European Pillar of Social Rights’, COM (2017)
250, at 10.

27 See, as an example of this, albeit one unlikely to have positive social effects, the integration of
recommendations to Spain and Portugal to correct excessive deficits in the 2016 CSR
Communication with country specific recommendations regarding the sustainability of spending
in the health and pensions sectors (‘reducing the reliance of the pension system on budgetary
transfers’). See Commission Communication, 2016 European Semester: Country Specific
Recommendations’, COM (2016) 321 at 12. Council Recommendation of 12 July 2016 on the
2016 National Reform Programme of Portugal and delivering a Council opinion on the 2016
Stability Programme of Portugal (2016/C 299/26) at 1.

*The idea of a ‘shadow of hierarchy’ refers not to direct changes in actor behaviour in
anticipation of penalty but to the altered political and negotiating context that the possibility of
penalty implies. See A. Héritier and M. Rhodes (eds.), New Modes of Governance in Europe: Governing
in the Shadow of Hierarchy (Palgrave MacMillan 2011); W. Schelkle, ‘EU Fiscal Governance: Hard
Law in the Shadow of Soft Law?’, 13 Columbia Journal of European Law (2007) p. 705.

*European Commission, ‘Making the Best Use of Flexibility Within the Existing Rules of the
Stability and Growth Pact’, COM (2015) 12.
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not yet taken). The Communication makes clear that implementation of country
specific recommendations will be taken into account in considering whether
Excessive Deficit Procedures will be halted or advanced. More specifically, the
Communication states that Member States may avoid closer surveillance under
the preventive’® and corrective®” arms where they can show that failure to meet
budgetary objectives is owing to ‘major structural reforms’ recommended under
the European Semester process that are likely to have positive long-term budgetary
effects. While a soft law document, the Communication indicates the ‘hard edges’
the broader framework of economic governance could give the Semester process.

A second reason for optimism regarding the Semester’s ‘displacement’ of social
Europe comes from recent academic work. Jonathan Zeitlin and Bart Vanhercke,
for example, have argued that — while the Semester emerged from the shadow of
financial crisis — it has been significantly ‘socialised” over time.>* Zeitlin and
Vanhercke’s argument contains two main components. First, they argue for
changes in the Semester’s policy orientation. Key framing documents, such as the
Annual Growth Survey and country specific recommendations, increasingly
include social objectives. In the case of the latter, for example, while the initial
Semester ignored social policy, by 2014 12 country specific recommendations
related to poverty and social inclusion.

Secondly, they point to governance changes. We may have shifted from a
Semester primarily seen by social actors as something to be resisted to one where
social actors seek opportunities to influence and shift fiscal policy in a more
socially ameliorative direction. To give some examples, from 2013, the Irish
Presidency began a practice of consulting the Social Protection Committee and
EMCO (the employment committee) on social policy country specific
recommendations. This process of inter-committee consultation allowed the
amendment of some 10 recommendations between Commission Recom-
mendation and Council adoption in 2013, with a number of these amendments
seeking to provide Member States with more leeway in adjusting to fiscal
consolidation demands.®* These efforts may be aided by other developments —
the Five Presidents Report tasked the Social Protection Committee and EMCO
with establishing five baseline employment and poverty indicators in 2013,
providing new possibilities to compare performance between states (or even ‘name

30 Ibid., at 3.1.

31 Ibid., at 3.2. ‘At the point of examining whether an Excessive Deficit Procedure needs to be
opened for a given Member State, the Commission analyses carefully all relevant medium-term
developments regarding the economic, budgetary and debt positions. These “relevant factors”
include the implementation of structural reforms in the context of the European Semester’.

32 See Zeitlin and Vanhercke, supra n. 3.

3 [bid., p. 69-70.

3 Ibid., at p. 83.
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and shame’ them) via the Semester on social as well as economic grounds. These
were realised in 2017 via the establishment of a ‘social scoreboard’ as part of the
Pillar of Social Rights proposal.”® For Zeitlin and Vanhercke:

We interpret these developments as not only a response by the Commission and
other EU institutions to rising social and political discontent with the consequences
of post-crisis austerity policies among European citizens but also as a product of
reflexive learning and creative adaptation on the part of social and employment
actors to the new institutional conditions of the European Semester. We consider

. . R . 6
such reflexive learning as another form of ‘socialization’.>®

If they are right, perhaps displacement under the Semester is not to be feared. The
thesis of socialisation could be seen as displacements’ exact opposite, replacing the
coordination of social policy through economic lenses with the spread of social
goals and instruments across the entire gamut of EU policy coordination. Perhaps,
if these scholars are right, the Semester can be ‘tamed’ or socialised, acting as a new
(and more effective) forum through which EU social policy can be developed.

ASSESSING THE ‘SOCIAL’ SEMESTER EMPIRICALLY: DISPLACED OR IGNORED?

We should not jump to this conclusion too quickly. Examining in more detail the
social dimension of the Semester in the first five years of its life, to what extent do
the arguments raised above really convince? Certainly, there is little doubt that the
language and terminology of social policy is far more present in the Semester than
ever before. This is unsurprising given the Commission’s 2013 efforts to
strengthen the social dimension of economic and monetary Union.””

It is important, however, to distinguish between poverty or other social goals being
‘mentioned’ and being given a useful, autonomous meaning. Often poverty in particular
is reduced under the Semester process to other goals and priorities. The Annual Growth
Survey — the document that kicks off the policy cycle by analysing and setting out the
Semester’s main policy objectives — is an acute example of this. As Daly and Copeland
point out, poverty is often discussed in the Annual Growth Survey yet normally through
the lens of employment: vulnerable people are to be protected but via ‘the strengthening

of the link between social assistance and labour market activation policies’.”®

35 European Commission, ‘Social Scoreboard’, SWD (2017) 200 final.

36 Zeitlin and Vanhercke, supra n. 3, p. 67. NB: this statement was, of course, prior to the 2017
reforms.

37 European Commission, ‘Strengthening the Social Dimension of Economic and Monetary
Union’, COM (2013) 0690.

8P, Copeland and M. Daly, ‘Social Europe: From Add-on to Dependence upon Economic
Integration’, in A. Crespy and G. Menz, Social Policy and the Euro Crisis (Palgrave MacMillan 2015) p. 154.
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What, however, if employment does not, of itself, address the risk of poverty.
The rate and prevalence of ‘in-work poverty’ i.e. those working poor who are
below the poverty rate in spite of employment, reached 9.5% of the working
population in 2014.%” Or what if people are unable to work because of illness or
disability, with a significant proportion of this group facing a high poverty risk?
There is thus a sense in which EU action in the poverty field is targeted cither at
only a section of those facing poverty or at what 19 century romanticists once
referred to as the ‘deserving poor’.*’ When examining poverty-related country
specific recommendations, their focus is often on specific discriminated against or
vulnerable groups such as children or the Roma, rather than being more general
and cross-cutting in orientation.”’ General social transfers — despite acting as one
of the most effective routes in minimising material poverty®? — are often
conceptualised by the Annual Growth Survey as a route to dependency and a
possible inhibition to labour market participation. As stated by the 2016 Annual
Growth Survey:

More effective social protection systems are needed to confront poverty and social
inclusion, while preserving sustainable public finances and incentives to work. Any
such development will have to continue to ensure that the design of in-work
benefits, unemployment benefit and minimum income schemes constitutes an
incentive to enter the job market.*?

This emphasis on a particular ‘growth friendly’ reading of social policy can also be seen
in other aspects of the country specific recommendations process. There are numerous
examples of country specific recommendations which encourage states to reduce
spending to gain competitiveness but also seek to exempt certain public programmes
from spending cuts. Those exempted, however, are typically areas of government
spending seen as conducive to growth and competitiveness, i.e. education, research

%9 See < ec.europa.eu/eurostat/statistics-explained/index. php/Europe_2020_indicators_-_poverty_and_
social_exclusion >, visited 27 December 2017.

“0C. O’Brien, ‘Civis Capitalist Sum: Class as the New Guiding Principle of EU Free
Movement Rights’, 53(4) Common Marker Law Review (2016) p. 937.

“10n the Roma-related country specific recommendations, see Commission Communication,
‘Report on the Implementation of the EU Framework for National Roma Integration Strategies’,
COM (2015) 299 final, at 3.

42According to Eurostat, ‘the at-risk-of-poverty rate before social transfers measures a
hypothetical situation where social transfers are absent (pensions not being considered as a social
transfer). Comparing this with the standard at-risk-of-poverty rate (after social transfers) shows that
such transfers have an important redistributive effect that helps reducing the number of people who
are at-risk-of-poverty’ supra n. 39.

3 Commission Communication, ‘Annual Growth Survey 2016: Strengthening the Recovery and
Fostering Convergence’, COM (2015) 690, at 12.
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and innovation, rather than those related to poverty or deprivation.** This is also
evident in the country specific recommendations from 2016 — while national efforts
in social policy are to be directed at ‘modernisation” or ‘targeted’ efforts, areas like
R&D or infrastructure are discussed in terms of spending: ‘where available, for example
in Germany, Member States should use their fiscal space to increase public investment
in areas conducive to growth, such as infrastructure, education and research’.®

To make this point more concretely, it may be helpful to examine the issue of
‘displacement v socialisation’ by examining specific aspects of social policy in more
detail. One example is health — an area historically cordoned-off from EU
intervention.*® As argued by Bart Vanhercke and Rita Baeten, the Euro crisis
provided a unique window of opportunity for EU health intervention.”’” The
trigger for this intervention was economic — the increasing realisation that
spiralling health costs and their increasing share of national budgets were a
threat to fiscal sustainability. This led to an increasing interest of actors like
the Directorate-General for Economic and Financial Affairs in health, as well
as a gradual increase in the number of health-related country specific
recommendations, from 3 in 2011 to 16 in 2014 and 14 in 2015.%%

Published Commission papers in the field of social protection have provided
greater insights into the process by which country specific recommendations for
health are adopted. According to the Commission, the primary indicator for
country specific recommendation development in the health field are states where
trends in healthcare spending indicate a shift to an above median fiscal
sustainability gap.*” The primary indicator driving the development of these
recommendations relates to fiscal sustainability. While other Directorates-General
may provide input, country specific recommendations are drafted by the
Directorate-General for Economic and Financial Affairs when they are based on
the Stability and Growth Pact or Macroeconomic Imbalance Procedure. The final
country specific recommendations are adopted by the Economic and Financial
Affairs Council configuration of the Council, with a qualified majority vote
necessary for Member State amendment (via, for example, more socially minded

443, Bekker, ‘European Socio-Economic Governance in Action: Coordinating Social Policies in
the Third European Semester’, OSE Paper Series 19 (2015) p. 14.

49016 CSR Communication, supra n. 27, 9-10.

46 See the competence restrictions, for example, of Art. 168(5) TFEU.

“7R. Baeten and B. Vanhercke, ‘Inside the Black Box: The EU’s Economic Surveillance of
National Healthcare Systems’, 15(3) Comparative European Politics (2017) p. 478.

8 Ibid., at 8. This number has slightly receded in the recent Semester rounds, in which 9 (2016)
and 12 (2017) health-related CSRs were issued. See < ec.europa.eu/info/files/2017-european-
semester-policy-areas-covered-csrs_en >, visited 27 December 2017.

) European Commission, ‘Identifying Fiscal Sustainability Challenges in the Arcas of Pensions,
Healthcare and Long-term Care Policies’, Eurapean Economy Occasional Papers 201 (2014).
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actors in the Social Protection Committee or EMCO committees). In health, as in
other areas of the Semester, economic actors thus predominate at the key stages of
the process, with social actors seeking to correct their action facing significant
decision-making hurdles.

The governance imbalance between ‘socially’ and ‘economically’ minded actors
also has a substantive dimension. If country specific recommendations take the
Macroeconomic Imbalance Procedure or the Stability and Growth Pact as their
legal basis, they are discussed solely in the Economic and Financial Affairs
Council. If they are based on Articles 121 and 148 of the Treaty, i.e. the larger
Lisbon 2020 integrated guidelines, they are normally additionally discussed and
adopted in the Employment, Social Policy, Health and Consumer Affairs Council.
This is likely to have a real bearing on the types of recommendations eventually
adopted, i.e. social affairs Ministers have a very different — and most likely, more
protective and flexible — view of country specific recommendations with a social
component than do finance ministers.

The difficulty may be the tendency to issue country specific recom-
mendations addressing social policy topics under the Macroeconomic Imbalance
Procedure or Stability and Growth Pact, thus limiting the input of social actors.
The Social Protection Committee and EMCO’s analysis of the 2016 round of
recommendations demonstrates that 19 of the country specific recommendations
from that year on social protection and social inclusion were issued as
Macroeconomic Imbalance Procedure recommendations (in spite of the absence
of poverty and social exclusion indicators from the relevant legal and policy
framework).”® Looking further back, Sonja Bekker, examining the
recommendations from 2013, points out that 39 of 78 employment and social
policy country specific recommendations were legally linked to either the Stability
and Growth Pact or the Macroeconomic Imbalance Procedure.’’ The political
battle over the Semester is therefore also a battle about displacement, i.e. over the
lens under which social policy should be examined. Rather unsurprisingly, actors
such as the Social Protection Committee argue for a more prominent role for the
integrated guidelines (and hence the Employment, Social Policy, Health and
Consumer Affairs Council) in the formation and adoption of social country
specific recommendations.

The concern that this ‘battle’ is being lost by social voices is reflected in the
substantive content of health country specific recommendations. Azzopardi-
Muscat has analysed the content of these from 2011 to 2014, according to the
Social Protection Committee’s three-part classification of health system

>0 Employment Committee and Social Protection Committee, ‘Assessment of the 2016 CSRs and
the Implementation of the 2015 CSRs’, 9 June 2016, 9684/16, at 11.
51 Bekker, supra n. 44, p. 12.
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. 2
indicators.’

sustainability of the health system, to access to it, or to quality of care? Of the
65 recommendations issued in this period, approximately two-thirds addressed
the fiscal sustainability aspect and only one-third the other two aspects.”® This
finding drives their conclusion that, in spite of Article 168 TFEU’s assurance
that ‘a high level of human health protection shall be ensured’ in the Union’s
activities:

Do country specific recommendations relate to the fiscal

A hierarchy of health policy objectives is emerging with sustainability becoming
supreme to access and quality, departing from the balanced triad of policy objectives
promulgated through the Open Method of Coordination or the focus on key values
for European health systems. Health systems CSRs are framed as a means to the
objective of ensuring sustainability of public finances and not as part of the pillar on

combatting poverty and social exclusion.”

As much as non-fiscal goals are ‘mainstreamed’ into the Semester, they face an
uphill battle, given the Semester’s procedural and substantive design, to gain
policy priority over the Semester’s fiscal objectives.

Some of these concerns also apply when looking more specifically at the area of
poverty and social inclusion. The Social Protection Committee and EMCO’s
assessment of the country specific recommendations in 2016 notes, for example,
the high divergence between a declining national performance in terms of the
EU’s poverty targets coupled with neglect of poverty in the recommendations.
In particular, they note a rise in the ‘at risk of poverty’ rate in 11 Member States.
Yet only two states received country specific recommendations on poverty
reduction, the same number as in 2015, with both of them tied to the
Macroeconomic Imbalance Procedure.

In the area of pensions, we also see a repeat of the lopsided focus on sustainability
over other non-fiscal criteria observed in health. Nine pension country specific
recommendations were issued in 2016, with six of them based on the Macroeconomic
Imbalance Procedure. These recommendations emphasised fiscal sustainability and a
greater link between retirement age and life expectancy. Only one recommendation
addresses the adequacy of pensions. This reinforces other work, commenting on the
high degree of uniformity and prescription noticeable in Semester recommendations
relating to pensions, which tend to uniformly insist on later pensionable and
retirement ages across national systems regardless of their distinct welfare systems and

2N, Azzopardi-Muscat ez 4l., ‘EU Country-Specific Recommendations for Health Systems in the
European Semester Process: Trends, Discourse and Predictors’, 19(3) Health Policy (2015) p. 375.

>3 Ibid., p. 379.

>4 Ibid., p. 380.

= Supra n. 50, at 3.
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social indicators.”® This is continually repeated year by year in spite of evidence
that 26 out of 28 Member States have already adopted provisions since the financial
crisis for increasing the statutory retirement age.”” The Social Protection Committee/
EMCO review’s answer is to make a plea for greater flexibility in how pension
country specific recommendations are formulated and implemented:

The [Social Protection Committee] maintains that, in addition to adjustments to the
statutory pension age, and given the competences of the Member States in the area of
social protection in general and pensions in particular, other tools (such as restricting
access to early retirement pathways, extending contributory periods, including a life
expectancy factor in the benefit calculation formula and/or stepping up efforts in
workplaces and labour markets to enable women and men to work longer) also
represent valid policy options for increasing the effective retirement age and for
adapting pension systems to the changing demographic and economic conditions.”®

Why is the discussion over country specific recommendations so important,
especially given the discussion above on the effectiveness of what are largely soft
law measures? Such scepticism might be heightened by other studies — yearly
European Parliament studies, for example, put the level of ‘full’ implementation
of country specific recommendations at continued lows.”

One should not, however, look at the country specific recommendations
process in isolation. This process also affects other parts of the Semester and of EU
economic governance in general. Assessments of draft budgets (as enabled by
the two-pack legislation) also refer to the conformity of budgets to the
Macroeconomic Imbalance Procedure and integrated guiolelines.éO Furthermore,
conformity with CSRs has been given by the Commission as a reason not to
pursue the corrective arm of the Macroeconomic Imbalance Procedure after the
issuance of an excessive imbalance notification.’’ The CSRs (and perceptions

56 See Bekker 2013, supra n. 44, p. 15-16; M. Dawson, ‘The Legal and Political Accountability
Structure of “Post-Crisis” EU Economic Governance’, 53(5) Journal of Common Market Studies
(2015) p. 976 at p. 985.

57Supm n. 50, at 4.

58 Ibid., at 6.

%9 See European Parliament, ‘Country-Specific Recommendations for 2015 and 2016: A Comparison
and Overview of Implementation’. Available at < www.europarl.europa.eu/RegData/etudes/STUD/
2016/497766/IPOL_STU(2016)497766_EN.pdf >, visited 27 December 2017. See also M. Hallerberg
etal., ‘An Assessment of the European Semester’, European Parliament Directorate General for Internal
Policies Study (2012). Available at < www.europatl.europa.eu/meetdocs/2009_2014/documents/econ/
dv/studybruegel /studybruegel_en.pdf>, visited 27 December 2017.

%0 Bekker, supra n. 44, p. 9.

©! See “‘Speaking Points by Vice-President Olli Rehn’, 2 June 2014, available at < europa.cu/
rapid/press-release_ SPEECH-14-419_en.htm >, visited 27 December 2017.
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regarding conformity with them) feed across economic governance (including to
those procedures that carry more coercive elements). In simple terms, the
displacement of social Europe via the Semester, or the tendency of the Semester to
coordinate social policy through lenses other than social policy itself, is not some
neutral rhetorical exercise but one that can still carry real effects.

A final question concerns whether more recent developments can correct the
displacement trend. To move to the most recent 2017 round of country specific
recommendations, there are some indications that the Juncker Commission’s
continued promise to strengthen the social dimension of Economic and Monetary
Union may finally be bearing some fruit. Examining the 2017 recommendations,
the Social Protection Committee notes that it ‘presents a welcome shift towards a
more balanced consideration of economic and social objectives, stronger emphasis
on social policy priorities as well as on social impact in the implementation of
policy reforms in all areas.”®> There are some further positive developments in the
specific policy fields discussed above. In health, for example, we see a substantial
increase in the number of country specific recommendations mentioning
accessibility and quality dimensions of care.*> This may be accompanied by a
more ‘hands off’ approach — the Social Protection Committee also notes that ‘the
recommendations in relation to pension policy, in contrast to previous years, are
less prescriptive and leave the necessary policy space for Member States to use the
appropriate policy levers.”®* Perhaps this can be taken as a sign, 4 la Vanhercke and
Zeitlin, of social actors gaining traction, or at least of a more stable economic
environment allowing room for concerns beyond fiscal sustainability to find
their voice.

An initial danger concerns the contingency of this development. It is unclear,
for example, whether any new-found balance between economic and social
objectives would survive a future downturn in the Union’s economic fortunes. The
wider danger may be that — even if economic and social conditions improve — a
frame for social policy has been established via the Semester that is difficult to
budge. It is interesting, for example, that the Social Protection Committee (a body
of social actors) begins its assessment of the 2017 round with the observation that
‘social policy should be seen as an investment and a productive factor’.®> What in
2005 may have been a typical statement on social policy from a group of economy
ministers has now found its way into how social officials themselves see social

62 Employment Committee and Social Protection Committee, ‘Assessment of the 2017
Country-Specific Recommendations and the Implementation of the 2016 CSRs’, 7 June 2017,
9653/17, at p. 9.

%3 “The package presents a more balanced and welcome perspective on health policy reforms than
in previous years.” [bid., p. 9.

4 Ibid.

 Ibid., p. 2.
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policy (and its broader societal function). At the very least, what earlier social
policy scholars would have termed ‘de-commodification’, i.e. the attempt to
remove certain core aspects of personhood from market conditions, is hard to
reconcile with the Semester structure.®® Social policy is a matter of making
individuals ‘fit for the market’, with the notion of using it to free them from
dependence on economic conditions and the arbitrariness associated with swift
changes in supply and demand, receding from view.

This suggests the paradox of socialisation thesis. It hopes to rescue the
European Semester by capturing its processes for social voices. What, though, of
the danger that social voices are themselves captured, or ‘socialised into’ the
Semester’s wider logic of competitiveness and market fitness? A Semester that
follows the 2017 trend — a moderately positive economic tide with the seeming
potential to lift all boats — is also still vulnerable to falling back into the old debate
about new governance: is it a process of socially embedding the market or of
moulding social policy for economic ends?

DISPLACING DISPLACEMENT: BACK TO THE FUTURE?

Is there an alternative to displacement or to the ancillary role social policy under
the European Semester so often plays? The most obvious alternative would be
somehow to go ‘back to the future’. This would be the situation of the early 2000s,
when social inclusion policy in particular was a much more distinct pillar: one with
its own set of institutions, indicators, action plans and guidelines, and one with
limited and defined interaction with other policy coordination processes. Such a
strategy would seek to rescue social inclusion policy from the cognitive limits set
by the European Semester discussed above, in particular its deep association with
fiscal sustainability on the one hand, and convergence of EU economies on the
other. This autonomy strategy — centred on the renewed social reporting process
established in 2012 — would also surely involve focusing on improving the
‘structural entry’ of social actors®’, such as the Social Partners, into national and
EU policy discussions (a major participatory hope of the original Social Open
Method of Coordination but one that finds little resonance in the founding
documents and guidelines of the Semester).®®

Unfortunately, the Open Method of Coordination’s past also gives some hints
as to the limits of this strategy. For better or worse, the Semester has become the

% On the history of this concept, see A. Somek, ‘Antidiscrimination and Decommodification’,
(2005) University of lowa College of Law Research Paper Series.

%7 On this effect in the OMC SPSI, see Dawson, supra n. 17, p. 192-195.

%8 On the limits of social partner involvement in the Semester, see S. Sabato and B. Vanhercke,
‘Listened to but not Heard? Social Partners’ Multilevel Involvement in the European Semester’,

OSE Paper Series 35 (2017).
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centre of EU policy coordination. While it was once hoped that the Open Method
of Coordination would spread into ever greater fields of cooperation, national
governments have tended to resist its administrative burdens, preferring to avoid
duplicating the reporting demanded by the Semester in other policy fields. Part of
the very rationale of abandoning the Open Method of Coordination SPSI in 2010
was that it was in danger of slipping into irrelevance, or becoming a closed
conversation of social policy actors increasingly ignored by the EU’s main centre of
political gravity, oriented around the Eurozone.®” The dangers of going ‘back to
the future’ are thus clear: such a strategy could yield a more autonomous form of
social policy coordination but also one whose political purchase is reduced.

This is the dilemma of displacement: the search for new forums in which to
articulate and coordinate social policy in the EU was also in part driven by the
weaknesses of EU social policy in its more autonomous forms. Returning to
a more autonomous social policy sphere — without an extensive political
re-orientation of the Union as a whole — risks increasing the distinctiveness of
EU social policy only to see that gain coupled with increasing marginalisation.

A further alternative may rest in the ‘Pillar of Social Rights.”® At its most
optimistic, such a Pillar would precisely seek the larger political re-orientation of the
Union necessary to filter down and alter the substantive orientation of EU policy
coordination itself. One could imagine two paths to such a Pillar: either one that
expands the Union’s competences in the social field, addressing ths current
imbalance between market-making and market-correcting competences, or else one
that simply seeks to shield national social policy from the negative effects of EU
economic integration (a ‘constitutionally conditioned’ internal market).”! This
initiative is discussed in better and greater detail elsewhere in this special issue.”?

It is sufficient here to state that it seems unlikely to form the basis of a broader
re-balancing of the European Semester’s political context. The very notion of
re-stating social rights (some of which have well-established juridical form) as
principles seems an indication of how far the logic of policy coordination has
reached into the very fabric of EU social policy. If part of the problem of Social
Europe is its reliance on soft law instruments, which are too often outweighed by
harder economic procedures, the Pillar of Social Rights replicates this
phenomenon, with much of its content deliverable only via soft law, including
the European Semester itself.”” In this sense, the Pillar does not escape the
constraints of governance under the European Semester: rather, it generalises the

T am grateful for a conversation with Jonathan Zeitlin on this point.

70 Supra n. 26.

71 See D. Schiek, “Towards More Resilience for a Social EU — The Constitutionally Conditioned
Internal Market’, 13(4) EuConst p. 611.

72 See the article by Sacha Garben in this issue.

73 See supra n. 26, p. 9.
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mechanisms and instruments of the Semester — i.e. setting out broad principles,
reporting, benchmarking, comparison and recommendations — towards EU social
policy as a whole.

In this sense, EU social policy coordination has achieved a kind of Pyrrhic
victory. On the one hand, policy coordination, as a mode of governance, has
transformed itself from an innocent and inferior ancillary to ‘hard’ social law into
one of the central instruments through which EU social policy is now being
delivered.”* On the other, soft policy coordination has proven an even more
effective vehicle for displacing social policy goals than its hard law cousin, reaching
into policy fields (see the examples of health and pensions discussed above) that
other forms of EU law never could. If ‘displacement’” has been the key story of
social Europe’s last decade, open coordination has been one of its leading
characters.

74On the wider prevalence of policy coordination as a central mechanism of EU policy ‘after’ the
Euro crisis, see K. Armstrong, “The Open Method of Coordination: Obstinate or Obsolete?”,
University of Cambridge Faculty of Law Research Papers 45 (2016); M. Dawson, ‘New Governance in
the EU After the Euro Crisis: Retired or Reborn?’, in M. Cremona and C. Kilpatrick (eds.),
EU Legal Acts: Challenges and Transformations (Oxford University Press forthcoming 2018).
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