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Abstract: Bigotry distractions are strategic invo-
cations of racism, transphobia, or negative stigma
toward other marginalized groups to shape politi-
cal discourse. Although the vast majority of Amer-
icans agree on large policy issues ranging from
reducing air pollution to prosecuting corporate
crime, bigotry distractions divert attention from
areas of agreement toward divisive identity issues.
This article explores how the nefarious target-
ing of identity groups through bigotry distrac-
tions may be the tallest barrier to health reform,
and social change more broadly. The discussion
extends the literature on dog whistles, strategic
racism, and scapegoating.

in the United States. The unaffordability of
insulin and other medicines, soaring health
care costs, falling Medicare reimbursement, the loss
of the primary care physician, and un- and underin-
surance are just several problems plaguing our health
care system. Yet, in some ways, we are on the brink of
a revolution. Pharma suffered a major loss — for the
first time in years — with the passage of the Inflation
Reduction Act, which allows Medicare to negotiate
the prices of some drugs. The No Surprises Act, too,
protected patients from “balance billing” to the cha-
grin of health insurers and hospitals. The Tobacco 21
law increased the legal age to buy addicting tobacco
products to 21 nationwide. We are finally living in a
moment where real change may be at our fingertips —
the kind of change envisioned by Charity Scott.
However, progress towards further reform is stall-
ing. In this article, we explore a significant source of
risk to health reform: political actors seeking to derail
the political process by using an old trick with a new
spin, which we call “bigotry distractions.” Bigotry dis-
tractions are a recurring theme in periods of progres-
sive efforts to bring about change in the U.S., especially
in the area of health. From red scares and racism to
sexism and transphobia, bigotry has been used to dis-
tract from efforts at improving public health, health
equity, and access to care.

Few would deny the dire need for health reform
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A broad typology is helpful to understanding big-
otry distractions. We define specific bigotry distrac-
tions to mean deploying bigotry to change public sup-
port for particular policies and programs, whereas the
more general form involves making broad racist, anti-
LGBTQ+, sexist or similar appeals to swing elections
or otherwise affect political processes. In this article
honoring the contributions of Charity Scott to achiev-
ing health equity, we begin to explore how general
and specific bigotry distractions have contributed to
health policy failures in the U.S.

We start with a puzzle: Why has the United States
not ensured access to basic necessities such as health,

accepted policy goals. People who support universal
health care, for example, might be drawn to vote for
candidates who are committed to repeal “Obamacare”
because of the covert racist suggestion of the label. In
addition, we use the plural because bigotry distrac-
tions can take multiple and overlapping forms: evo-
cations of fear or resentment, disparagement of the
other, dog-whistles or gaslighting, and likely more.
Our goals in this paper are only first steps: to charac-
terize bigotry distractions, to illustrate how they have
diverted health reform at crucial points in U.S. history,
and to suggest ways to confront distractions as they
may occur.

However, progress towards further reform is stalling. In this article,
we explore a significant source of risk to health reform: political actors

seeking to derail the political process by using an old trick with a new spin,
which we call “bigotry distraction.” Bigotry distractions are a recurring theme
in periods of progressive efforts to bring about change in the U.S., especially
in the area of health. From red scares and racism to sexism and transphobia,

bigotry has been used to distract from efforts at improving
public health, health equity, and access to care.

housing, medications, or a safe environment, despite
popular support?' About 90% of Americans think
Medicare should negotiate drug prices;? three-quar-
ters want tighter limits on smog;? three-quarters of
Americans want the government to crack down on
corporate crime;* four-fifths believe the minimum
wage is too low;? four-fifths support mandated provi-
sion of paid family and medical leave;¢ and there are
many more areas in which popular support has not
resulted in policy change.” We hypothesize that a con-
tributing factor to this conundrum is the use of bigotry
distractions to divert attention from areas of public
agreement to a focus on, and sometimes an obses-
sion with, perceived threats from discrete and insular
minorities.® As LaFleur Stephens-Dougan has noted
in the context of race, bigotry threatens democracy
“when politicians are able to secure electoral victory
simply by playing to pernicious stereotypes of racial,
religious, and ethnic minorities.”

Several points of clarification about our argument.
We are not making claims about whether particular
individuals or groups are themselves bigoted, includ-
ing those who use bigotry as a distraction. Rather,
we are pointing to how appeals to prejudice against
particular identities can undermine otherwise widely

The next section describes the impacts of racism
and transphobia as general bigotry distractions. We
then illustrate specific bigotry distractions at work in
opposition to efforts to expand access to health care
and to rationalize drug policy. We conclude with some
theoretical through-lines of bigotry distractions and
suggestions for how to counter the distracting effects
of bigotry.

General Bigotry Distractions: From Racism
to Transphobia
The strategy of using anti-transgender rhetoric for
political gain has been adopted in force by conserva-
tive politicians following polling suggestive of its likely
appeal. Today’s anti-trans panic has roots in other
panics in U.S. history that have targeted marginalized
groups.

Here, we use the examples of race and LGBTQ+
discrimination.

Race and LGBTQ+ Bigotry Distractions in U.S.
History

Since Reconstruction in the 1860s, white politicians
have “routinely engaged in race-baiting to generate
political support.”® After the end of slavery, the Freed-
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men’s Bureau was established to provide basic material
goods to freed people (and white refugees) and to fur-
ther equal justice before the law for Black Americans."
President Andrew Johnson and the Democratic Party
criticized the Freedmen’s Bureau as likely to make
Black Americans lazy and dependent, to potentially
corrupt Black women’s sexuality, and to be “unfair to
Whites.””> Opponents voiced “preemptive, apocalyptic,
slippery-slope arguments.”> Many Whites feared the
consequences of racial equality, including that new
social policies might infringe on white people’s lib-
erty.* These narratives helped spell the unraveling of
Reconstruction. Racial distraction ceded to full-blown
racial oppression. Numerous state constitutional con-
ventions were held in the late 1890s and early 1900s to
eliminate Black participation in politics.”

Later in history, in the 1940s and 1960s, another
battle was being waged: against sexual-minority
Americans. Federal politicians, in part due to “politi-
cal opportunism,” launched investigations into sus-
pected gay employees working for the federal civil
service, which led to the Lavender Scare. Somewhere
between 5,000 and tens of thousands of gay employ-
ees were fired or forced to resign from federal gov-
ernment positions.’® Until 1973, homosexuality was
considered a mental disorder within the Diagnostic
and Statistical Manual of Psychiatric Disorders, which
suggested to many that psychiatry was acting as “an
agent of social control,”” and that psychiatric theory
was contributing to anti-LGBTQ+ bigotry.’® Indeed,
gay people were seen as “morally weak or psychologi-
cally disturbed,” and lumped in with communists as
part of the Red Scare.”® During the first investigation
of'the Lavender Scare in 1950, two senators questioned
numerous agency officials about employment of gay
people, and many agencies began to scrutinize their
payrolls. The leader of the Civil Service Commission
sent the senators a proposal for a “routine procedure
to rid the offices of Government of moral perverts.”2°
During a larger investigation later on, congressional
staff contacted many federal agencies inquiring about
“suspected homosexuals.”! Most agencies responded
by condemning the suitability of gay employees. The
Secretary of Commerce responded, “The privilege of
working for the United States Government should
not be extended to persons of dubious moral charac-
ter, such as homosexuals or sex perverts.” The report
emerging from this investigation proved an authori-
tative symbol that “gay people did indeed threaten
national security.”??> And in 1953, President Dwight
Eisenhower issued an executive order barring gays
and lesbians from federal employment,?? as part of
“target[ing] a vulnerable minority ... as causing lots
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of societal ills.”?* Eventually, the tide swung through
massive protests over the next two decades, and by
1975 the Civil Service Commission issued protections
for gay people in federal employment.2’ However,
attacking gay people in government was, in part, “used
as a battering ram by southern and rural members of
the Republican Party to deride the New Deal as an
upper-class affair foreign to ... ‘ordinary’ Americans.”2¢
In this way, gays were targeted as part of a backlash to
legislative reform aimed at making Americans more
economically equal.

A racial distraction surfaced deeply again in the
1960s, as the LGBTQ+ community was fighting for
acceptance and Jim Crow was unraveling during a his-
toric period of social change. In the late 1950s, white
politicians opposed federal voting rights laws under
the pretext that poll taxes and literacy requirements
were intended only to ensure qualified citizens of any
race could vote.2” Many whites harbored resentment,
believed the racial equality movement was moving too
fast, and sought to promote their own grievances over
those of Black Americans.?® In brief, they embraced a
“posture of victimization” that framed Black people as
taking the reins over America and receiving “favorit-
ism.”? When it came to large-scale social policies,
white workers generally proved unwilling to sup-
port them due to a perceived “short-term interest in
maintaining racial control over labor and housing
markets.”3°

Richard Nixon’s 1968 presidential run popularized
the “southern strategy,” which aimed to incite racial-
ized anger through “code words and wedge issues” in
order to increase white turnout for conservative can-
didates.?' The southern strategy is believed to be “the
primary force” that turned the south into a conserva-
tive stronghold in presidential elections.?2 Nixon railed
against forced busing for school integration and ran
commercials depicting riots and calling for law and
order — coded cues of racial fear3? — while catering to
the “forgotten Americans,” the “silent majority.”3*

Racial resentment remained front-and-center dur-
ing Ronald Reagan’s 1980 presidential run, when the
country steered heavily away from 1960s progressiv-
ism. Reagan launched his campaign in Philadelphia,
Mississippi, where Ku Klux Klan members had, col-
luding with local government, murdered three civil
rights employees. And he was famous for his dog
whistles to “welfare queens” and “street crime,” as well
as for launching the war on drugs, while minimiz-
ing prosecution of corporate crime3® and deregulat-
ing American society. By linking government benefits
with racial handouts, Reagan proved “how dog whistle
racism wrecks the middle class: by helping to convince
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the middle class that government — and not concen-
trated wealth — is the greatest threat in their lives.”s

A year after Reagan won the presidency, a political
operative was forthright in what was then an anony-
mous interview:

By 1968 you can’t say “n*****”—that hurts you.
Backfires. So you say stuff like forced busing,
states’ rights and all that stuff. You're getting

so abstract now, you're talking about cutting
taxes, and all these things you're talking about
are totally economic things and a byproduct of
them is, blacks get hurt worse than whites. And
subconsciously maybe that is part of it. I'm not
saying that. But I'm saying that if it is getting
that abstract, and that coded, that we are doing
away with the racial problem one way or the
other. You follow me — because obviously sitting
around saying, “We want to cut taxes and we
want to cut this,” is much more abstract than
even the busing thing, and a hell of a lot more
abstract than “N***¥* pn**¥%” §o anyway you
look at it, race is coming on the back burner.?

Although the 1960s and 1970s generally expunged
explicit racism from national discourse, politicians
like George Wallace, Barry Goldwater, Richard Nixon,
and Ronald Reagan “stoked, legitimized, and encour-
aged” subtler versions of bigotry — they “sought to
take advantage of existing bigotry to get elected.”s Ian
Haney-Lopez has called this tactic strategic racism,
defined as “purposeful efforts to use racial animus as
leverage to gain material wealth, political power, or
heightened social standing.” As we later suggest, the
“War on Drugs” during this period can be viewed as an
example of a specific bigotry distraction in an area of
health policy.

To Same-Sex Marriage and Anti-Trans Laws
Overlapping with strategic racism, politicians also
targeted gay men, especially in the 1980s. The AIDS
epidemic provided a renewed rationale for fear of
gay men and what became called the “gay disease.”®
In addition to states criminalizing private same-sex
consensual conduct, upheld by the Supreme Court
in Bowers v. Hardwick (1986), the 1990s saw “no
promo homo laws” that barred LGBTQ+ discussions
in schools,*® Don’t Ask Don’t Tell, and the rise of the
religious right, which saw “gay people as a threat to
the heterosexual family.”* Politicians decried same-
sex marriage as a threat to traditional marriage and
American life. In 2004, George Bush beat John Kerry
in part by using gay marriage as a wedge issue.*2

Eventually, same-sex marriage stopped being a suc-
cessful wedge issue given increasing public support
for LGBTQ+ people, and Obergefell v. Hodges (2015)
spelled the end of this advocacy by constitutionally
enshrining a right to marry someone of the same gen-
der. “[S]ocial conservatives were set adrift” searching
for a new issue that would “rally the base.™?

As opposition to same-sex marriage waned as an
effective social issue, conservative groups conducted
polling to identify other issues regarding sexuality
that could best excite the public.** That polling turned
up opposition to transgender people participating
in sports consistent with their gender identity and
transgender minors’ access to gender-affirming medi-
cal care. As “the result of careful planning by national
conservative organizations to harness the emotion
around gender politics,” anti-transgender sentiment
gained steam, reaching the firestorm it is today.** This
was no accident, but rather a “well-organized effort to
put this on the map.+

According to Christopher Pepin-Neff and Aaron
Cohen, the current anti-trans panic began in 2017,
when then-President Trump tweeted that transgender
people could no longer serve in the military “in any
capacity.” His Administration also undid numerous
LGBTQ+ nondiscrimination protections, scrubbed
LGBTQ+ terms from the White House website,
and used the Department of Justice to further legal
interpretations that disfavored transgender people.*
Trump is thought to have incited a “moral panic that
made transgender Americans deviants outside of soci-
ety,*® (Trump also leveraged fear of racial, ethnic, and
religious minorities, suggesting the use of overlapping
bigotry distractions.)

In the past several years, a raft of more than 550
anti-transgender bills has swept the country, 85 of
which were enacted as of Dec. 18, 2023.*° These laws
limit transgender health care (such as hormone ther-
apy, surgery, or puberty blockers), bar transgender
people from participating in sports consistent with
their gender identity, and confine educational speech,
among other restrictions.

Not all proposed laws pass or survive court scru-
tiny; however, “many Republican officials use them to
drum up media attention, fundraise and drive voters
to polls.”° Major conservative politicians in 2023 have
used transphobic rhetoric designed to evoke “moral
panic.”s! Donald Trump has proposed a ten-point “Plan
to Protect Children From Left-Wing Gender Insan-
ity”52 and likened gender-affirming care for minors to
“child abuse” and “child sexual mutilation.”® He has
promised, if elected, to “revoke every Biden policy
promoting the disfigurement of our youth.”s* Eyeing
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a presidential run, in 2023 Ron DeSantis signed into
law restrictions targeting gender-affirming care, pro-
nouns in schools, and gender-neutral bathrooms.”* In
the summer of 2023, DeSantis’s campaign promoted a
video mocking Trump’s prior support for the LTBGQ+
community.”® The video pairs a techno-thumping beat
with a “barrage of images and headlines” highlighting
DeSantis’s anti-transgender efforts, including having
signed the “most extreme slate of anti-trans laws in
modern history.”” Given the spate of anti-transgender
laws, many politicians across the country evidently
believe that whistling to anti-LGBTQ+ sentiment is a
winning political strategy.

Today’s anti-trans laws operate on a spectrum of jus-
tifications. On the one hand, many conservatives today
believe that transgenderism is a social contagion. Cit-
ing a statistic about the rising rates of transgenderism
in the UK, the conservative group Alliance Defend-
ing Freedom has tweeted, “The social contagion per-
petuating gender confusion deeply harms vulnerable
children. We must protect them ... 8 Thus, according
to activists, there is a need for consumer protection
of children against an artificial construct. And some
anti-trans activists point to protecting women, largely
in the settings of preventing “biological men” from
unfairly beating female athletes and from predating
on women in restrooms.

Although bigotry may seem like a strong word for
these social and cultural debates, at least three fac-
tors point against a generous understanding of the
concerns raised by the anti-trans movement. First,
while polls of Republicans showed that only 30% of
Republicans in 2020 believed acceptance of transgen-
der people had gone “too far,” that figure climbed to
79% by April 2023.% These figures suggest animos-
ity toward transgender people as a group. Second,
the general legal response of states swept up in this
fervor is extraordinarily sweeping. States ban gender-
affirming medical care despite its lifesaving impact.
They also have enacted bathroom use requirements
invoking images of fear of transgender people. Third,
today’s anti-trans laws are arguably the outcome of a
multi-year project to drum up energy among social
conservatives about these issues, in the wake of falling
political interest in opposing same-sex marriage and
even abortion.f® The popularity of Donald Trump’s
anti-transgender rhetoric suggests there are elements
of bigotry at the core of anti-transgender laws.

Writers have called the current transgender moment
a “wave of fear”®' and a moral panic,®? although this
terminology does not fully capture the intentional
nature of these developments. Rather, conservative
politicians “realized that the issue could reliably excite
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Republicans and potential swing voters, drawing
them into broader cultural debates surrounding trans
rights.”62 Conservative organizations “boost panics to
elect friendly legislators.”®* Today, trans people are
receiving attacks that have traditionally been devoted
to other identity groups.

General bigotry distractions must be seen in a larger
context of contemporary commentators maligning a
polarized society, or “culture wars,” rendering civil dis-
cussion impossible. This outcome is likely intention-
ally produced. The goal of stoking fear and bigotry is
not fostering discussion, but shutting down empathy
and stoking anger toward progressive change. The vit-
riol we see in today’s politics is well suited to preserv-
ing the status quo, in health law and beyond. And not
only are these intolerances stoked in a general way, but
they are sometimes selectively deployed to implode
specific health reforms.

Health Reforms Falter on Specific Bigotry
Distractions

Bigotry distractions have taken specific form in derail-
ing particular policy initiatives. This section describes
several important moments in the history of health
reform efforts in the U.S. It shows how at important
junctures, the rhetoric of stigmatization directed at
disfavored groups helped to shift public support away
from the reform effort. It also shows how the pre-
dicted benefits of policy reform often went unnoticed
as efforts to achieve change lost force and ultimately
failed. Importantly, the disfavored groups differed, but
the deflection tactics were largely the same.

Truman, Health Care, and Red-Baiting

In the aftermath of the Second World War, Harry Tru-
man as president initiated an effort at national health
care. Such efforts were common in Europe, as the end
of the War proved a fertile period for health reform.
The British National Health Service dates from 1948;
universal health care was introduced in the mid-1950s
in Sweden, Iceland, and Norway. In France, the social
security system was expanded to provide health insur-
ance for all employees and retirees in 1945; other
groups were gradually added in subsequent years. But
in the United States the effort to expand access to cov-
erage fell prey to crusades against supposed commu-
nist infiltration.

As President, Harry Truman first proposed the cre-
ation of a compulsory national insurance plan with
employees and employers contributing to a fund.
This proposal would have built on the existing role
of employers in providing health insurance for their
employees, a role that had been encouraged by a ruling
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Figure |

Cartoon depicting doctors under the influence of an evildoer named “socialized medicine.” The puppet
strings symbolize government control (represented by a single villain) over doctors and our medical
system.This cartoon appeared in a pamphlet from the National Physicians’ Committee for the Extension
of Medical Services,’? a lobbying organization connected with the AMA.”

of the IRS in 1943.%6 The bill did not pass right away
because “President Truman was a Democrat for a pri-
marily Republican Congress ... [and] he had become
president upon Franklin D. Roosevelt’s death and thus
had not yet independently earned public support.”s”
The AMA stepped in quickly to oppose the proposal,
calling it “socialized medicine.® Their efforts reveal the
role of a private but highly influential political actor
pursuing distraction bigotry. Historian Jill Lepore has
observed that the AMA’s campaign turned healthcare
reform into a bogeyman that scared millions of Ameri-
cans by the threat of communism.® Importantly,
sentiments associated with the “red Scare” have been
associated with antisemitism and with opposition to
immigration especially from southern and eastern
Europe.™ Upon a second effort to get the bill through
Congress, the AMA (with help from a public relations
firm) spent $48 million in today’s dollars on ads that
played on communist fears in opposition to the bill.”
The advertisement used terms like “A Threat to
Health — A Threat to Freedom!”™ AMA lobby-
ing efforts called the bill “unAmerican” and charged
members of the Truman administration backing the
bill with being “followers of the Moscow party line.”
Senator Robert A. Taft (R-Ohio) took up the theme
in Congress: “It is to my mind the most socialistic

measure that this Congress has ever had before it,
seriously.””® Congress largely ignored testimony that
access to insurance would improve health by encour-
aging preventive care. It also failed to distinguish
between medicine for the “social” good and “socialized
medicine, as urged by one commentator.” In these
efforts, the AMA was motivated not by identity issues,
but by the goal of preserving professional freedom and
physician incomes.”

Separating Medicaid from Medicare: The Distraction
of Racism

Medicare and Medicaid were born twins during the
Johnson administration in 1965. But as health reforms
they could not have been more different — with Med-
icaid associated with racial and ethnic minorities.
Their separation is another example of bigotry as dis-
tracting from a specific policy initiative.

Medicare has been constructed as “earned” by a life-
time of work and concomitant payment of the Federal
Insurance Contribution Act (FICA) taxes. People are
eligible for Medicare when they reach age 65, the age
supposed to be the “normal” retirement age for Social
Security as initially established. They may also become
eligible if they are permanently disabled and have paid
FICA taxes for a proportionately appropriate set of
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quarters by the onset of their disability. People perma-
nently disabled from childhood can also receive eligi-
bility based on their parents’ FICA status. Medicare
is an entirely federal program, not at all dependent
on the willingness of individual states to participate.
(The one element of localism in Medicare is that the
program is administered by regional carriers; national
coverage decisions, however, can override a decision
by a carrier not to cover novel forms of care.) Impor-
tant to the decision of the AMA to finally stop blocking
efforts to expand health insurance was that Medicare
was modeled on private health insurance in use at the
time. Individuals were to have free choice of provid-
ers, providers were free to decide whether or not to
participate in the program, and federal government
employees were explicitly not authorized to exercise
control over the practice of medicine.”™

On the other hand, despite their similar-sounding
names, Medicaid was perceived from the beginning as
“welfare” only for the “deserving” poor: the aged, blind,
and disabled, and pregnant women as a later addition.
States could decide whether or not to implement the
program and to accept federal funding for it. States
could also decide on coverage of many “optional” ben-
efits. Still today, ten states comprising about a third
of the U.S. population have not expanded Medicaid to
cover all people in poverty.

Critical to the passage of Medicare was the differen-
tiation of that program from Medicaid.?® A compro-
mise worked out in the House Ways and Means Com-
mittee by Wilbur Mills, a long-serving representative
from Arkansas, brought one bill with the separate pro-
grams to a floor debate and vote in the House without
possibilities for amendment.?! In discussing the pro-
cedure to be followed by the House, representatives
emphasized themes such as freedom, the excellence of
medical care in the U.S., and the impoverishment of
the elderly.

The single bill, with the separate programs, was
also introduced in the Senate.®> Three days of debate
featured many efforts to expand access, for example
coverage for pharmaceuticals or for retirees under 65.
Opponents once again raised the specter of “social-
ism” in opposition to governmental support for health
care.’? In addition, news sources of the time indicate
a subtle role of racism in opposition to Medicaid as
a “welfare” program. Senator Barry Goldwater (also
a user of general bigotry distractions as we described
above) linked “welfare state” social theories to rising
crime rates. Further, he suggested that “most of the
people who lack jobs or education owe their position
to low intelligence or ambition. He declared that a
trend toward ‘handouts and circuses’ is threatening
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the nation with a fate comparable to that of Rome or
ancient Egypt.”®* Senator Eastland, a Medicaid oppo-
nent, was quoted as an avowed segregationist, who
often said black people were “an inferior race.”s® While
overtly racist statements had largely vanished in the
halls of Congress by 1965, Dixiecrat senators for the
most part voted against Medicaid or abstained, despite
their support for other Johnson era programs.s¢

After adoption of Medicaid, states’ uptake and
administration were uneven from the start, with the
South lagging.s” In fact, thirty-two states had adopted
Medicaid before even the first former Confederate
state had adopted it.®8 Eligibility for Medicaid was
initially tied to the receipt of public cash assistance
under the Aid to Families with Dependent Children
program.89 This meant that medical assistance was
burdened with the social stigma and political disad-
vantages associated with a welfare program.?° To this
day, the split continues to disadvantage the nearly
one-third of the population living in states that have
refused to expand Medicaid.

Drug Reform: Twin Distractions of Racism and
Xenophobia

The “war on drugs,” declared by Nixon and pursued by
the Reagan, first Bush, and Clinton administrations,
is a clear illustration of distractions of race and xeno-
phobia driving health policy (and disability policy). If
use of a drug is illegal under federal law, people can
claim no civil rights protection for the use, even if the
use is legal under the law of their state. People who
relapse just once while in treatment — and estimates
are that over 50% will do so%" — are not covered by the
Americans with Disabilities Act9? or the Fair Housing
Act.” These statutes were adopted at the zenith of the
federal “War on Drugs,” and shaped by the bigotry dis-
traction of racism.

Marijuana policy has also been distracted by big-
otry appeals, especially at the federal level. Here, the
continuing influence of the war on drugs can be seen,
along with the xenophobia associated with the identi-
fication of drug cartels as Hispanic. Marijuana use and
production were little regulated in the United States
until 1937, when registration and a steep federal tax
were imposed on the product.?* Many states adopted
laws criminalizing marijuana possession or sale dur-
ing this time. Calls for federal action about the dan-
gers of “drugs” and allegedly associated criminal activ-
ity grew during the 1950s and 1960s, culminating in
President Nixon’s declaration of the “War on Drugs” in
1971. According to John Ehrlichman, one of President
Nixon’s close advisors, the Nixon campaign against
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drugs had an explicit agenda to disrupt the antiwar
left and the Black community.?

Marijuana is explicitly specified as a Schedule I drug
in the CSA.9¢ In federal statutes, the spelling is delib-
erately Spanish—marihuana—carrying the implica-
tion that it is Mexicans and other Spanish-speaking
groups against whom criminal penalties are directed.
To this day, marihuana possession is a federal crime
carrying penalties of up to a year in prison and a mini-
mum fine of $1,000 for a first offense.?” Marijuana
possession is also criminalized under the laws of many
states; arrest rates remain high in some areas of the
country although they are declining since their high
point in 2008. Data collected by the National Organi-
zation for the Reform of Marijuana Laws (NORML)
indicate over 350,000 arrests for marijuana viola-
tions in 2020, about 91% of which were for possession
only.%® Marijuana arrests are heavily skewed by race,
even in jurisdictions where recreational use is legal
under local law; across the U.S., Blacks are nearly four
times as likely as whites to be arrested for marijuana
possession. In Manhattan in 2014-2016, 86% of mari-
juana arrests were of Blacks and Latinos.? Finally, the
U.S. Veterans Health Administration will not provide
counseling about medical marijuana use or referrals
for medical marijuana, rejecting the possibility'® even
as data have surfaced to suggest that it may be medi-
cally useful for PTSD.!! Federal insurance plans such
as Medicare will not pay for medical marijuana, either,
putting its use well beyond affordability for many.
Here, too, we can see the complex interplay of big-
otry distractions functioning to shape specific health
policies.

Towards Further Research and Potential
Solutions

To truly obtain health reform, the U.S. must reckon
with its legacy and present of demonizing minoritized
groups to stoke anger that pulls attention from areas
of public agreement, as has occurred with broadly-
favored health reforms. History suggests we are
trapped in a vicious cycle. How do we combat these
“bigotry distractions,” and how might we launch a
period of sustained health care and public health
change? These are giant questions we think the health
law literature must address in support of evidence-
based health policies in the U.S.

We view our research on bigotry distractions as fur-
thering an interdisciplinary analysis of an important
way that health reforms and potentially other progres-
sive reforms are derailed. We should also express cau-
tion that bigotry distractions can operate across the
political spectrum, as terms like “poor white trash” or

“deplorables” may reveal. While we have drawn sig-
nificantly from the political science and sociology lit-
erature, we believe numerous other literatures should
inform this discussion and identify mechanisms that
may underly bigotry distractions as a phenomenon
that has repeatedly appeared throughout history,
albeit with different names.’°? Bigotry distractions
provide a new opportunity for the literature on race-
baiting, strategic racism, dog-whistles, scapegoating,
and similar terms to conceptualize the relationship
between identity characteristics and seemingly tan-
gential areas of social change, such as health and the
environment.

A primary aim of further research should be the
development of potential solutions for identifying,
calling out, and countering bigotry distractions. The
authors of this article are legal experts, not commu-
nication or sociology scholars. Yet legal solutions are
challenging because distraction bigotry often takes
place through political speech, where First Amend-
ment protection is at its height. This is especially true
for content-based restrictions. Legal barriers high-
light the importance of counter-speech, education, or
other non-speech-restricting measures to combat dis-
traction bigotry. In addition, ideas for laws targeting
distraction bigotry that could survive strict scrutiny,
and social media and other corporate policies outside
First-Amendment protection, should be explored.

A second area that deserves particular attention is
the Democratic Party’s response to bigotry distrac-
tions. On the one hand, efforts to call out racism and
other forms of bigotry have been at least partially suc-
cessful in shifting public sentiment. However, anti-
bigotry is sometimes used by politicians who do not
believe in the underlying tenets, and may itself be a
distraction from broad areas of agreement such as
over housing costs and corporate crime. Indeed, the
Democratic Party may have reframed its political
strategy around calling out bigotry, rather than rally-
ing around issues of economic justice and class that
could unite working people around common goals.
Are there other responses to bigotry a party could take
that sow less division, such as through a more inter-
sectional message that includes class appeals?

Lessons might be learned from efforts to forcefully
name sexual harassment in the # MeToo movement. An
effective individual strategy against harassment, peo-
ple are advised, is to state calmly and directly that the
conduct at issue is not appreciated.'*? #MeToo became
a widespread movement after actress Alyssa Milano
called on everyone who had experienced harassment
to share their stories on social media.’** The hashtag,
invented by activist Tarana Burke, invokes both the
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personal experience of “me” and the solidarity of
“t00.” The transparency of so many shared stories has
been regarded favorably by significant percentages of
Americans, although Pew data also indicate that sup-
port is much less among males and especially among
Republicans.!%* Therefore, we pose as a question for
further research whether naming bigotry distractions
could help mitigate them. To our knowledge, there
has been no sustained effort to identify bigotry dis-
tractions, even as calling out dog-whistles and race-
baiting has been frequent.

Further attention needs to be paid to how accusations
of bigotry can also distract. As an example of a “general
anti-bigotry distraction,” in the 2016 primary contest
against Bernie Sanders, Hillary Clinton discredited
Bernie Sanders’s message of economic equality for all
by accusing him of not directly confronting racism and
sexism.!%¢ In one telling exchange, which was thought
to be a key moment in the primary contest:107

Hillary Clinton: Not everything is about an
economic theory, right? If we broke up the big
banks tomorrow — and I will, if they deserve it,
if they pose any systemic risk I will — would that
end racism?

Crowd: No!

Clinton: Would that end sexism?

Crowd: No!

Clinton: Would that end discrimination against
the LGBT community?

Crowd: No!

Clinton: Would that make people feel more
welcoming to immigrants overnight?

Crowd: No!

Clinton: Will that solve our problem with voting
rights, as Republicans are trying to strip them
away?

Crowd: No!s

Of course, political rivals must find critiques as part
of their competition, but Hillary Clinton’s rhetoric
arguably divided voters, loosely, based on social iden-
tity and class. Rather than running predominantly on
issues relating to economic inequality and corporate
power, Clinton appears to have emphasized social
identity issues in the primary against Bernie Sand-
ers, and against Trump, her most-used issue against
Trump was race.’® This angle suggests that Clinton
leaned into appeals to identity while failing to develop
the more broad-based issues of economic justice from
which identity is often used to distract. This is not to
say her anti-racist critiques were incorrect, as Trump
significantly invoked bigotry, as described above, and
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Sanders made class, rather than race, the center of
his campaign,® which may have limited his appeal
to Black voters."! But this divide cost the Democratic
Party deeply in 2016. As the Center for American
Progress noted in 2017, the Democratic party “must go
beyond the ‘identity politics’ versus ‘economic popu-
lism’ debate.”2 In other words, Democratic politicians
are not wholly innocent in shifting discourse away
from areas of public agreement.

There may also be specific anti-bigotry distractions
in health policy — i.e., the manipulative use of anti-
racism and other equality terms to undermine health
reform. For example, after FDA proposed a menthol
cigarette ban on corporations — projected to have
benefits of up to $322 billion every year' from reduc-
ing American deaths (let alone other benefits) — the
ACLU issued a statement and sent FDA a coalition-
letter stating that the ban would have “serious racial
justice implications” by triggering criminalization; the
ACLU even invoked the death of George Floyd."* The
ACLU said this even though Black Americans are the
predominant users of menthol cigarettes and there-
fore stand to gain tremendously from the rule, which
would save more than 100,000 Black lives over forty
years, according to FDA projections.’> The ACLU’s
position may be in part driven by its legacy of friendly
relationships with the tobacco industry."¢ The tobacco
industry has also allied with anti-immigration groups
to warn that the menthol cigarette ban will, by fueling
black-market sales, “lin[ e] the pockets of the Mexican
cartels” when the “border is at a crisis point.”"” There-
fore, the tobacco industry may be involved in multiple
types of bigotry and anti-bigotry distractions with
regard to this rule.

Distraction may also be fed by misinformation.
Health communication and social media scholarship
has directed extensive recent attention to methods for
combating misinformation. Articles have considered
the role of community engagement in influencing
vaccine uptake,® the positive and negative impacts
of social media influencers,”® and the importance of
trusted messengers such as physicians sending con-
sistent communications.’?° Legal scholars have also
considered the First Amendment questions raised
by legislation and explored possibilities for voluntary
self-regulation; Ira Rubinstein and Tomer Kenneth
have argued that regulation of algorithmic amplifi-
cation is permissible even if direct speech regulation
might not be.’!

Finally, forming coalitions including less marginal-
ized voters may be a critical strategy, building on ideas
of intersectionality’?? and/or interest convergence.!?3
The majority of Americans are not straight white men.
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So, people who have been subjected to discrimination
in some form could address distraction by building
alliances toward improving public discourse and steer-
ing toward solving pressing policy problems. There
has been substantial literature on white women, 52%
of whom cast ballots for Trump in the 2016 election
despite several comments by Trump that suggested
sexist bigotry (e.g. “grab ‘em by the p****”). Indeed,
Trump proved regressive on reproductive health care
and equal pay initiatives for women.2* Efforts to
engage white women in a dialogue about the negative
impact of distraction bigotry on health law and policy,
access to health care, and reproductive health care
could be valuable. To a degree these steps are already
occurring; in the wake of the Dobbs decision, poll data

Jon Hanson and Jacob Lipton have elaborated at
length why Americans do and do not see injustice
in particular situations and how that shapes public
policy.’26 Bigotry distractions tend to activate a sense
of injustice that pulls in the wrong direction and may
undermine support for reforms that would further
justice. For example, invocations of race and crime,
or gender and restrooms, have diverted health policy
from evidence-based practices, often leading to exac-
erbation of existing injustices and scapegoating of
marginalized groups.

Hanson and Lipton note that many injustices
are invisible, for a variety of reasons. Ironically, our
research suggests that bigotry distractions can even
make injustices to oneself more difficult to see. Many

Ironically, our research suggests that bigotry distractions can even make
injustices to oneself more difficult to see. Many authors have written about
the idea of voters acting against their interest, such as by electing politicians
who gut environmental regulations leading to more air and water pollution,
who undermine health care, or who cut taxes on the wealthy while increasing
fines and fees for low- and middle-income individuals. Hence why the same
voter might articulate, “Keep your government hands off my Medicare”
while voting for cutting various benefits to “welfare queens.” But also,
bigotry distractions make the injustices to minorities the most invisible by
paradoxically painting them as disfavored others or even villains.

In these ways, bigotry distractions blunt progressive social change,
with dire consequences for health and equity in the U.S.

suggest growing support for abortion rights among
many sectors of the U.S. population.’?

Conclusion

Bigotry distractions are a significant threat to health
reform and to progressive change writ large. Political
candidates and policymakers with worse arguments
on the merits can lean into bigoted assertions (both
explicit and implicit) to generate support for actively
harmful policies. In this way, bigotry distractions may
threaten democratic debate by (1) moving public dis-
cussion from the merits to superficial human fears,
and (2) displacing and otherizing particular groups of
people from the benefits of being a full American. And
bigotry distractions entrench the status quo by divert-
ing attention from the things that matter, for which
there is often broad agreement.

authors have written about the idea of voters acting
against their interest, such as by electing politicians
who gut environmental regulations leading to more
air and water pollution, who undermine health care,
or who cut taxes on the wealthy while increasing fines
and fees for low- and middle-income individuals.
Hence why the same voter might articulate, “Keep your
government hands off my Medicare” while voting for
cutting various benefits to “welfare queens.” But also,
bigotry distractions make the injustices to minorities
the most invisible by paradoxically painting them as
disfavored others or even villains. In these ways, big-
otry distractions blunt progressive social change, with
dire consequences for health and equity in the U.S.
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