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European Court of Human Rights, the Human Rights
Committee and the Committee against Torture in Europe
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13.1 Introduction

The international human rights regime consists of a multifaceted web of
regional and global treaties, institutions, and compliance monitoring
mechanisms." While some elements complement each other, others
create overlap and redundancy in terms of protected rights and of the
institutions and mechanisms created to monitor compliance with them.
Many core civil and political rights are covered by general conventions at
both the regional and the global levels and are fleshed out further by
additional group- or subject-specific treaties. In addition to monitoring
mechanisms such as State reporting and inquiry procedures, the three
regional human rights regimes in Europe, the Americas, and Africa as
well as the nine core UN human rights treaties all provide for individual
complaints/communications procedures (ICPs) that enable aggrieved
individuals to have the merits of alleged human rights violations decided
by independent institutions. One dimension along which these institu-
tions differ is their institutional design. The three main regional human

ORCID: https://orcid.org/0000-0003-3551-6384. Research for this chapter was supported by
Deutsche Forschungsgemeinschaft (DFG, German Research Foundation), project
number 417704617.

! For an overview see e.g., G Oberleitner (ed.), International Human Rights Institutions,
Tribunals, and Courts (Springer Nature 2018); International Justice Resource Center,
Overview of the Human Rights Framework, available at https://ijrcenter.org/ihr-reading-
room/overview-of-the-human-rights-framework/.
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rights conventions feature full-fledged courts (in addition to human
rights commissions in the African and inter-American human rights
systems) that are staffed with professional judges and whose judgments
are legally binding, whereas the committees established by the UN
human rights treaties, while taking some design cues from judicial insti-
tutions, are composed of part-time experts and issue legally non-binding
pronouncements that are called “views,” “opinions,” or “decisions.”

A frequent assumption in the human rights domain (also elsewhere) is
that courts and legally binding judgments will yield better rights protec-
tion by way of better compliance than non- or quasi-judicial institutions
whose output lacks such legal status. Pierre-Henri Teitgen, one of the
chief designers of the European Convention on Human Rights (ECHR),
put the sentiment thus when arguing against the inclusion in the ECHR’s
monitoring machinery of solely a commission with only recommenda-
tory powers: “If . . . we really wish to have collective protection in Europe
of rights and fundamental freedoms, it is necessary to go beyond a simple
Recommendation or the mere publication of a Report. We must refer the
matter to the only force which, in these countries, has a final authority,
that is justice; there must be a Court and Judges.”> Conversely, in the
context of the UN human rights treaty bodies, the lack of legally binding
status of their pronouncements has been repeatedly adduced as one
reason for the compliance problems encountered.” The suggestion is that
legally binding court judgments generally have greater purchase with
respect to inducing compliance than committee decisions that come
without such legal status.

In this chapter I argue that the significance of legally binding or non-
binding status for compliance is conditional on a number of contextual
political and institutional factors, among them regime type, expected
costs of compliance and non-compliance, and whether violations are
isolated or occur as a result of State policy.* To explore my expectations

N}

Consultative Assembly of the Council of Europe, 1st Session, August 10-September 8,
1949, 1I Collected Edition of the “Travaux Préparatoires” of the European Convention on
Human Rights (Martinus Nijhoff, 1975) 174.

See e.g., C Heyns and F Viljoen, The Impact of the United Nations Human Rights Treaties
on the Domestic Level (Martinus Nijhoff 2002) 29-33; L Oette, “The UN Human Rights
Treaty Bodies: Impact and Future” in Oberleitner (n 1) 95, 106; T Buergenthal, “The U.N.
Human Rights Committee” (2002) 5 Max Planck Yearbook of United Nations Law
341, 397.

See similarly A von Staden, “The Conditional Effectiveness of Soft Law: Compliance with
the Decisions of the Committee against Torture” (2022) 23 Human Rights Review 451-78.
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empirically, I take advantage of the existence of significant jurisdictional
overlap regarding individual complaints between the European Court of
Human Rights (ECtHR), the UN Human Rights Committee (HRC), and
the UN Committee against Torture (CAT) with respect to many
European States. Because State responses to adverse decisions” can be
expected to be affected inter alia by the specific issues and rights
involved, I focus on compliance with adverse findings concerning one
particular right: the core physical integrity right of freedom from torture
and from inhuman or degrading treatment or punishment.® The analysis
provides indicative evidence that compliance with so-called conditional
violations — violations that have not yet occurred, but might with some
probability if a State were to implement its planned course of action —
concerning the non-refoulement norm is as high for treaty body decisions
as it is for ECtHR judgments. When it comes to remedying actual past or
ongoing violations, however, the ECtHR performs better overall, but with
significant differences between countries with different democratic cre-
dentials. The implication is that the ostensibly institutionally weaker
treaty body arrangements perform well when the political and material
stakes for the respondent State are comparatively low, but when those
stakes increase, a stronger institutional design performs better (if still far
from perfectly). If respondent States are insufficiently or only weakly
democratic, however, compliance is equally low for both types of insti-
tutions. While application numbers reveal a preference among petition-
ers for a judicial assessment of their grievances, the work of the treaty
bodies can be consequential under certain circumstances, especially with
respect to preventing violations.

13.2 Right to Freedom from Torture: Institutional Overlap

Few human rights are as widely affirmed in international instruments as
the right to be free from torture and from other unduly harsh forms of
treatment or punishment. The Universal Declaration of Human Rights
(1948) set the precedent when it affirmed that “no one shall be subjected
to torture or to cruel, inhuman or degrading treatment or punishment”

> The term “decision” in this text refers both generically to all ICP outcomes and specifically
to those of CAT which has been using it as designation for its ICP output - instead of the
term “views” — since 2002 (ibid., 3).

© For reasons of linguistic economy, I will in the following mostly refer only to “torture,” it
being understood that the other elements of lesser intensity are included as well.
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(Article 5). The three regional human rights conventions in Europe,” the
Americas,® and Africa’ followed suit, as did the Arab League,'* the
Organisation of Islamic Cooperation,'' ASEAN," and the European
Union,"” with some regions adding further subject-specific treaties."*
At the UN level, five of the nine core human rights treaties include
provisions outlawing torture: the UN Convention against Torture
(UNCAT),'® the International Covenant on Civil and Political Rights
(ICCPR),'® and the conventions on the rights of children,'” of persons
with disabilities,'® and of migrant workers and their families."” The pro-
hibition of torture is recognized as customary international law and widely
considered to be ius cogens.”® The Statute of the International Criminal
Court includes torture as a crime against humanity and a war crime.*'
As of January 1, 2022, all forty-seven countries then subject to the
ECHR/ECtHR?*? had ratified ICCPR, UNCAT, and the Convention on
the Rights of the Child, all but one had ratified the Convention on the
Rights of Persons with Disabilities, while only four were party to the

ECHR (1950), Article 3.

American Convention on Human Rights (1969) Article 5(2).

African Charter of Human and Peoples’ Rights (1981) Article 5.

Arab Charter on Human Rights (2004) Article 8(1).

Cairo Declaration on Human Rights in Islam (1990) Article 20; Cairo Declaration of the
Organisation of Islamic Cooperation on Human Rights (2021) Article 4(b).

12 ASEAN Human Rights Declaration (2012) Article 14.

13 Charter of Fundamental Rights of the European Union (2007) Article 4.
Inter-American Convention to Prevent and Punish Torture (1985); European
Convention for the Prevention of Torture and Inhuman and Degrading Treatment or
Punishment (1987).

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment (1984) part 1.

International Covenant on Civil and Political Rights (1966) Article 7.

7 Convention on the Rights of the Child (1989), Article 37 lit. a.

'8 Convention on the Rights of Persons with Disabilities (2006) Article 15.

International Convention on the Protection of the Rights of All Migrant Workers and
Members of Their Families (1991) Article 10.

See e.g., NS Rodley, “Integrity of the Person” in D Moeckli, S Shah, and S Sivakumaran
(eds), International Human Rights Law (3rd ed., Oxford University Press 2018)
165, 167-68.

Rome Statute of the International Criminal Court (1998) Article 7(1) lit. f and Article 8
(2) lit. a(i).

Russia was expelled from the Council of Europe on March 16, 2022 (see Committee of
Ministers’ Res. CM/Res[2022]2) in response to its war of aggression against Ukraine and
ceased to be a party to the ECHR on September 16, 2022, in accordance with Article 58(3)
ECHR; see Resolution of the European Court of Human Rights on the Consequences of
the Cessation of Membership of the Russian Federation to the Council of Europe in Light
of Article 58 of the European Convention on Human Rights, available at https://echr.coe
.int/Documents/Resolution_ECHR_cessation_membership_Russia_CoE_ENG.pdf.
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Convention on the
Rights of the Child

Convention against
Torture
Int’l Covenant on Civil
and Political Rights

Convention on the Rights of
Persons with Disabilities

Figure 13.1 Acceptance of ICPs of relevant UN human rights treaties by
ECHR parties™

Migrant Workers Convention. The first four treaties have active ICPs
that could in some instances be used to address the same alleged viola-
tions of the prohibition of torture and of related offences.** Twenty-one
ECHR parties have accepted all four active ICPs while two countries have
accepted only one. All but three have accepted the ICCPR’s ICP and
thirty-nine have accepted UNCAT’s.”

Figure 13.1 depicts ICP acceptance under the four relevant conven-
tions. While it shows the present state of overlap, it should be noted that
there have been (sometimes extended) periods of time during which
countries have been subject to only a single individual complaints mech-
anism. One reason has to do with temporal availability: the ECtHR was

23 See Table 13.3 in the appendix for a list of the acronyms used and the countries they
refer to.

The Migrant Workers Convention’s ICP is not active yet and no European country has
accepted it.

For an exploration as to why States seek such overlap, see A von Staden and A Ullmann,
“Seeking Overlap and Redundancy in Human Rights Protection: Reputation, Consistency
and the Acceptance of the UN Human Rights Treaties’ Individual Communications
Procedures” (2022) 26 The International Journal of Human Rights 1476, available
at https://doi.org/10.1080/13642987.2022.2036134.
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ECtHR ALB Cyp LVA MKD SVK \

ARM CZE MLT POL SVN
BEL EST MDA PRT TUR
CRO ITA MNE ROU UK
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FIN SER GEO SWE IRE

FRA CH NLD UKR

NOR DNK HRC
CAT

Figure 13.2 Adverse torture-related decisions by respondent State and issuing

institution

set up in 1959, but the HRC’s and CAT’s ICP competences became
operational only in 1976 and 1987, respectively, and those of the other
two committees later still, in 2008 (Rights of Persons with Disabilities)
and 2014 (Rights of the Child). Eastern and Central European countries
only began to accept ICPs near the end of the Cold War and until that
time were not subject to any of them. Even when available, States differ
significantly in terms of the time between accepting the first and second
of these ICPs (which are optional in the case of the treaty bodies and
were so under the ECHR until 1998), ranging from less than six months
for Azerbaijan, Poland, and Bulgaria to over thirty-eight years for
Belgium and Germany.

Only the HRC and CAT have produced quantitatively meaningful
output against ECtHR parties so far.”® Figure 13.2 shows which States
have received adverse decisions related to the prohibition of torture and
from which body. Twenty States have received torture-related judgments
only from the ECtHR, while two, Norway and Denmark, were until the
end of 2019 - the cut-off date of the dataset used for this research - subject
to adverse decisions only from the HRC and CAT. Eight countries have

%% Violations of Article 37(a) of the Convention on the Rights of the Child have been alleged
in a few communications and have been found in two decisions, see M.K.A.H. v
Switzerland, CRC/C/88/D/95/2019 (September 22, 2021) and D.D. v Spain, CRC/C/80/
D/4/2016 (January 31, 2019). The two communications claiming infringements of Article
15(1) of the Convention on Rights of People with Disabilities were declared inadmissible,
see L.M.L. v United Kingdom, CRPD/C/17/D/27/2015 (March 24, 2017) and O.O.]. v
Sweden, CRPD/C/18/D/28/2015 (August 18, 2017).
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been subject to adverse decisions involving the prohibition of torture from
all three bodies while six small States (Andorra, Liechtenstein, Monaco,
Iceland, Luxembourg, and San Marino) have so far never been found
responsible for having violated Article 3 ECHR, Article 7 ICCPR, or any
UNCAT provision. In terms of the scope of the relevant treaty provisions,
it is to be noted that the first two articles are single-paragraph provisions
whereas UNCAT spells out rights and obligations at greater length over
several articles. While the provisions and the jurisprudence based on them
are not identical, there is considerable substantive overlap in terms of
rights and obligations covered as a result of treaty interpretation and
reading ECHR/ICCPR provisions in conjunction with other articles.””

Why applicants turn to the treaty bodies when they also have access to
the ECtHR is worth investigating; some reasons that have been suggested
in the literature have to do with the narrowing of access to the ECtHR,
the (expected) shorter time to a decision, applicant-friendlier rules of
evidence and different interpretive takes on certain aspects related to the
prohibition of torture.”® The question to be explored further in the
following, however, is how States respond to the signals received from
these two types of institutions in terms of complying, or not complying,
with them and what causal factors likely play a role.

13.3 Theoretical Expectations

This section addresses from a theoretical point of view the causal factors
that likely affect whether States will comply with ECtHR judgments and
treaty body decisions and how such factors may play out differently with
respect to the two types of decisions. I discuss the following factors:
regime type and rule of law, costs of compliance and non-compliance,
and systematic as opposed to isolated infringements.

%7 Cp. A Mowbray, Cases, Materials, and Commentary on the European Convention on
Human Rights (3rd ed., Oxford University Press 2012) chapter 5 and PM Taylor,
A Commentary on the International Covenant on Civil and Political Rights: The UN
Human Rights Committee’s Monitoring of ICCPR Rights (Cambridge University Press
2020) 171-217.

8 See e.g., S Scott Ford, “Nordic Migration Cases before the UN Treaty Bodies: Pathways of
International Accountability?” (2022) 91 Nordic Journal of International Law 44, 57-60;
B Cali, C Costello, and S Cunningham, “Hard Protection through Soft Courts? Non-
Refoulement before the United Nations Treaty Bodies” (2020) 21 German Law Journal
355, 362.
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13.3.1 Regime Type and Rule of Law

It is a fairly consistent finding of research on international human rights
law that compliance is strongest among liberal democracies,”” that is,
States that share the values embodied in human rights and recognize
them as legitimate constraints on governmental action. Liberal democra-
cies also typically adhere to the rule of law and as such are well practised
in responding to, and abiding by, the decisions of properly established
monitoring and dispute settlement institutions. While all members of the
Council of Europe, the ECtHR’s parent institution, are nominally rule-of-
law countries (a condition of membership)*® and committed to “genuine
democracy,”" there is variance in the strength of their rule-of-law and
democratic credentials that can be expected to affect the extent of their
compliance with adverse judgments and decisions. We should generally
expect countries with higher scores on democracy indicators to have
better compliance rates than those whose scores are lower.

To the extent that sincere commitment to human rights is the driving
force behind the effects of (liberal) democracy on compliance with
adverse human rights decisions, there should be no systematic difference
in terms of its compliance-enhancing role with respect to ECtHR judg-
ments and treaty body views, respectively. That commitment itself is
ultimately socio-political (and not legal) in nature and there is nothing in
the recognition that State action should be constrained by, and assessed
in terms of conformance with, human rights norms and should give rise
to remedial action in case of violations that would make it conditional on
the legal status of a pronouncement. States frequently take action in the
human rights and other domains in response to demands and recom-
mendations that are legally non-binding (but may have non-legally
binding quality).>* There is no reason to expect that sufficiently well-

2 See e.g., ] von Stein, “Making Promises, Keeping Promises: Democracy, Ratification and
g g ping Yy

Compliance in International Human Rights Law” (2015) 46 British Journal of Political
Science 655, 655-56 and footnote 6; S Hug and S Wegmann, “Complying with Human
Rights” (2016) 42 International Interactions 590, 592-94; DW Hill, Jr., and K Anne
Watson, “Democracy and Compliance with Human Rights Treaties: The Conditional
Effectiveness of the Convention for the Elimination of All Forms of Discrimination
against Women” (2019) 63 International Studies Quarterly 127.

Statute of the Council of Europe (May 5, 1949) Article 3 (“Every member of the Council
of Europe must accept the principles of the rule of law and of the enjoyment by all
persons within its jurisdiction of human rights and fundamental freedoms ... ”).

Ibid., preamble (para 3).

32 yon Staden (n 4) 454-456.

3
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reasoned decisions from the treaty bodies should be received and treated
differently than ECtHR judgments solely because of their different insti-
tutional sources and legal status.

Commitment to the rule of law, on the other hand, can cut both ways
when it comes to compliance with legally non-binding decisions. On the
one hand, the rule of law has been linked, since A. V. Dicey gave currency
to the phrase, to the possibility of resolving disputes and to obtaining
redress through recourse to the courts in cases involving both civil and
public law.*® While the theoretical bond between the rule of law and
“access to justice” may be weaker than often asserted, it appears that “the
assumption that this connection is so obvious as to need no explication”
is widespread.”* Having a mechanism for the resolution of disputes in
place in turn generates legitimate expectations of compliance on the part
of its users.>> On the other hand, the rule of law privileges the law as a
specific institution over other, non-legal norms, standards, and commit-
ments, hence the name. To allow legally non-binding decisions to trump
legally binding legislation, judicial decisions or executive determinations
would jar with this understanding of law as having higher normative
status than non-law.

How decisions with different legal status are treated domestically
differs between countries. In some States, the judicial branch in particular
has emphasized that treaty body views have a subordinate and suggestive,
rather than determinative role to play.’® The Supreme Court of Ireland,
for example, addressing the consequences of HRC views, stated that
“[t]he notion that ‘views’ of a Committee, even of admittedly distin-
guished experts on international human rights, though not necessarily
lawyers, could prevail against the concluded decision of a properly
constituted court is patently unacceptable.”” Other high courts have

** T Bingham, The Rule of Law (Penguin 2011) passim.

* W Lucy, “Access to Justice and the Rule of Law” (2020) 40 Oxford Journal of Legal
Studies 377.

A von Staden, “Ineffektivitit als Legitimitatsproblem: Die Befolgung der ‘Auffassungen’
der Ausschiisse der UN Menschenrechtsvertrige in Individualbeschwerdeverfahren”
(2016) 49 Kritische Justiz 453, 458.

See generally M Kanetake, “UN Human Rights Treaty Monitoring Bodies before
Domestic Courts” (2018) 67 International and Comparative Law Quarterly 201; R van
Alebeek and A Nollkaemper, “The Legal Status of Decisions by Human Rights Treaty
Bodies in National Law” in H Keller and G Ulfstein (eds), UN Human Rights Treaty
Bodies: Law and Legitimacy (Cambridge University Press 2012) 356.

Supreme Court (Ireland), Kavanagh v Governor of Mountjoy Prison and the Attorney
General (March 1, 2002) (2008) 132 International Law Reports 380, 404.

35

36

37
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argued similarly, noting that treaty body views are not “judicial deci-
sions” and therefore “cannot constitute the authentic interpretation of
the Covenant,”® and do not legally bind the respondent State and its
courts.®® As a consequence, while, “domestic courts should address the
view of such treaty bodies[,] they do not . .. have to endorse it.”*’

The difference in comparison to the treatment of ECtHR judgments is,
however, not categorical as these judgments are typically not accorded
binding effect domestically either, at least not formally, although it
appears that courts tend to give greater weight to findings and arguments
by the ECtHR in comparison with pronouncements by the treaty
bodies.*! The German Constitutional Court, for example, has stipulated
that the effect of ECtHR judgments within the domestic legal order is not
unconditional. While State authorities are under an obligation to “take
into account” Strasbourg’s jurisprudence in their decision-making, not
only the failure to do so, but also “the ‘enforcement’ of such a decision in
a schematic way, in violation of prior-ranking law, may ... violate
fundamental rights in conjunction with the principle of the rule of
law.”** At the same time, while relevant treaty body views “should” be
addressed, for ECtHR judgments there is a “duty” to take them into
account; they “must” be considered.*

38 Constitutional Court (Spain), Sentence 70/2002 (April 3, 2002), part II, para 7 lit. (a),

available at https://hj.tribunalconstitucional.es/H]J/es-ES/Resolucion/Show/SENTENCIA/
2002/70.

3 Conseil d’Etat (France), Juge des référés, no 238849 (October 11, 2001), available

at https://juricaf.org/arret/FRANCE-CONSEILDETAT-20011011-238849.

Federal Constitutional Court (Germany), Order of the Second Senate of January 29, 2019,

case no 2 BvC 62/14, para 65, available at www.bverfg.de/e/cs20190129_2bvc006214en

.html. See similarly idem, Order of the First Senate of July 26, 2016, case no 1 BVL 8/15,

para 90, available at www.bverfg.de/e/ls20160726_1bvl000815en.html; see similarly C

Tomuschat, “Human Rights Committee” (2019) Max Planck Encyclopedia of Public

International Law marginal number 14.

For some domestic courts’ position with respect to ECtHR judgments, see C

Giannopoulos, “The Reception by Domestic Courts of the Res Interpretata Effect of

Jurisprudence of the European Court of Human Rights” (2019) 19 Human Rights Law

Review 537.

Federal Constitutional Court (Germany), Order of the Second Senate of October 14,

2004, case no 2 BvR 1481/04, para 47 (emphasis added), available at www.bverfg.de/e/

rs20041014_2bvr148104en.html.

* Ibid, paras 67, 68 see also M Breuer, “Bundesverfassungsgericht versus
Behindertenrechtsausschuss: Wer hat das letzte Wort?” (Verfassungsblog [On Matters
Constitutional], February 25, 2019), available at https://verfassungsblog.de/bundesverfas
sungsgericht-versus-behindertenrechtsausschuss-wer-hat-das-letzte-wort/.

40
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Elsewhere, the difference in legal status between judgments and views
is diminishing or has not been a major issue to begin with. The Spanish
Supreme Court’s 2018 judgment declaring the views of the Committee on
the Elimination of Discrimination against Women (CEDAW) to be
binding on Spain is a 180-degree turn from the 2002 Spanish
Constitutional Court’s decision previously referenced** and aligns the
legal status of court judgments and treaty body views.*> In Norway, the
Supreme Court in 2008 noted that “the UN Human Rights Committee’s
interpretation of the International Covenant must be accorded consider-
able weight as a source of law>*® and in a recent decision concerning
rights of Sami reindeer herders, the court relied heavily on the “case law”
and other statements of the HRC on the scope of ethnic groups’ right to
enjoy their own culture as protected by Article 27 ICCPR without
making an issue of their legal status.*’

National positions on the consequences of the different legal status of
ECtHR judgments and treaty body views in domestic proceedings are
thus not uniform. While domestic courts, qua institutional identity, may
be particularly concerned about issues of legal status, the same does not
necessarily hold true for other governmental actors that are involved in
giving effect to adverse human rights decisions. An expectation that in
cases of conflict between legally binding and legally non-binding deci-
sions, relevant actors in rule-of-law countries will, ceteris paribus, accord
precedence to the former more often than the other way around, may
appear plausible. At the same time, the different institutional actors and
issue areas involved, distinct principled approaches to the implications of
differences in legal status as well as areas of discretion and choice in
political and legal decision-making make this a probabilistic prediction,
and not one where we should expect near-consistent behaviour, one way
or the other, simply as a function of legal status.

* See n 38.

5 For discussion see M Kanetake, “Maria de los Angeles Gonzalez Carrefo v. Ministry of
Justice, Judgment No. 1263/2018, Supreme Court of Spain, July 17, 2018” (2019) 113
American Journal of International Law 586.

6 Supreme Court (Norway), Judgment of December 19, 2008, HR-2008-2175-S, para 81
(emphasis added), available at www.domstol.no/globalassets/upload/hret/decisions-in-
english-translation/case-2008-1360.pdf.

47 Supreme Court (Norway), Judgment of October 11, 2021, HR-2021-1975-S, para 102 and
passim, available at www.domstol.no/globalassets/upload/hret/decisions-in-english-trans
lation/hr-2021-1975-s.pdf.
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13.3.2  (Expected) Costs of Compliance and Non-Compliance

In addition to normative factors the decision whether, and how, to
comply with an adverse decision is also typically affected by the expected
material, political, and/or sovereignty costs of compliance and of non-
compliance. When the costs of the measures necessary to bring a State
into compliance with the requirements of an adverse decision are low,
States will be more likely to implement them voluntarily than when they
are high, especially when the likely political costs of non-compliance are
minor. In an effort to minimize costs, States in some cases also adopt
some, but not all of the remedial measures required, resulting in “partial
compliance.”*® Existing research supports the expectation that States
remain rational actors that will seek to maximize the relationship
between benefits and costs of their chosen course of action and often
deal with different types of remedies differently. In the context of the
Inter-American and European human rights systems, States have been
found to comply to greater extent with financial reparation obligations
than those that require general measures such as legislative action*” and
generally appear intent on minimizing the domestic impact of adverse
findings.>® Similarly, in the case of the Court of Justice of the European
Union, a routine response by States is to “contain compliance” by
remedying only the violation in the decided case but refraining from
drawing more general implications from it.>!

General measures to remove systemic sources of repeat violations -
such as changes in legislation, reform of administrative practices, system-
atic training of security personnel, or practical measures such as improv-
ing prison infrastructure — are typically the costliest, in material terms
and/or with respect to their sovereignty costs, whereas the costs of
individual measures, limited to the individual applicant, are in most cases
lower. Where financial compensation is the only individual measure to
be adopted, it is commonly the least costly remedial measure (except in
instances of highly politicized cases or where compensation is exception-
ally high). Most amounts are relatively small and do not constitute a

*8 D Hawkins and W Jacoby, “Partial Compliance: A Comparison of the European and
Inter-American Courts for Human Rights” (2010) 6 Journal of International Law &
International Relations 35.

" C Hillebrecht, Domestic Politics and International Human Rights Tribunals: The Problem
of Compliance (Cambridge University Press 2014) 49-50.

A von Staden, Compliance with the European Court of Human Rights: Rational Choice
within Normative Constraints (University of Pennsylvania Press 2018) 208-10.

! L Conant, Justice Contained: Law and Politics in the European Union (Cornell University
Press 2002).
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significant financial burden, at least not for developed countries, and no
additional sovereignty costs are implicated through necessary changes of
substantive decisions or policies. Conditional non-refoulement violations
have been implied to be particularly easy to remedy,”* presumably
because States primarily simply have to refrain from doing what they
had planned to do. Of course, compliance with such cases is not entirely
without costs — residence permits need to be issued and subsistence pay-
ments made, plus there are sovereignty costs as a result of an international
expert body enjoining a State from implementing its national authorities’
decisions in a domain usually viewed as a core part of State sovereignty —
but none of these are beyond those that are incurred in the ordinary course
of managing a State’s immigration and asylum system. Compliance with
decisions finding conditional violations involving the threat of torture>
also avoids the reputational cost of being identified as a violator of a core
physical integrity right and instead may generate for the complying State
positive reputational capital as a State disposed to prevent grave human
rights violations when able to do so.

The impact of the magnitude of the expected costs of adopting effect-
ive remedial measures when deciding whether and how to comply with
adverse decisions involving the right to freedom from torture should in
principle apply to ECtHR judgments and treaty body views alike. These
costs arise out of the type of violation and the types of measures
necessary to remedy it and their magnitude should not as such differ
according to whether they follow from a judgment or a view.

The expected costs of non-compliance, however, can be expected to
differ, for two reasons. First, in the case of a treaty body, the monitoring
of compliance with its views is undertaken by the same treaty body that
issued the decision. During the follow-up procedure the treaty bodies have
no additional enforcement capabilities at their disposal other than the pre-
existing power of publicizing non-conforming conduct by the respondent
State in their annual and follow-up reports. In the case of the ECtHR, by
contrast, supervision of the execution of the court’s judgments is done by
the Committee of Ministers, a political body composed of State representa-
tives. The Committee also has no material enforcement powers other than
the power of publicizing and criticizing non-compliance and the “nuclear”
option of ending a country’s membership in the Council of Europe and

> K Fox Principi, “United Nations Individual Complaint Procedures: How Do States
Comply?” (2017) 37 Human Rights Law Journal 1, 4, footnote 26.

> For other rights with respect to which the non-refoulement norm has been applied by
other treaty bodies, see Cali, Costello, and Cunningham (n 28).
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hence the Convention (which happened in the case of Russia, if for different
reasons,”* and in general tends to be rather counterproductive from the
vantage point of monitoring and protecting human rights). Naming and
shaming by one’s peers is, however, likely more consequential than when
done by the treaty bodies. Interview evidence from a study on the relative
efficacy of the UN Human Rights Council’s Universal Periodic Review
(UPR) compared with the treaty bodies’ State reporting procedure suggests
that States are more sensitive to criticism from other governments than
from experts without governmental authority and powers.”® The involve-
ment of political actors in the UPR is seen as being able to generate more
political pressure than is the case for the treaty bodies. As a result of such
pressure, the UPR “is perceived [by stakeholders] to be more likely to lead
to actual compliance with the undertaken commitments.””® The same logic
arguably applies, mutatis mutandis, here as well.

Second, audience costs imposed by the larger public are likewise less
likely in the case of non-compliance with treaty body decisions than they
are with respect to non-compliance with ECtHR judgments, for the
simple reason that the treaty bodies and their work are less known to
larger publics and receive much less publicity in the media and public
discourse compared to the ECtHR. In the majority of cases, knowledge
about treaty body decisions is confined to experts and the applicants; as a
result, political mobilization around the failure to comply with a given
view is theoretically unlikely and empirically rarely seen (with occasional
exceptions, e.g., when the view in question addresses an issue that is
already politically salient domestically).”” More generally, while most
enforcement mechanisms available in the human rights domain - agenda
setting, naming and shaming, peer pressure, electoral politics, mobiliza-
tion, and lobbying - are not dependent on a decision’s legal status,”® the

> See n 22.

%> V Carraro, “Promoting Compliance with Human Rights: The Performance of the United
Nations” Universal Periodic Review and Treaty Bodies” (2019) 63 International Studies
Quarterly 1079.

* V Carraro, “The United Nations Treaty Bodies and Universal Periodic Review:
Advancing Human Rights by Preventing Politicization?” (2017) 39 Human Rights
Quarterly 943, 969.

" The HRC’s 2018 decisions concerning the French niqab/burqa ban (CCPR/C/123/D/
2807/2016 and CCPR/C/123/D/2747/2016) come to mind.

% D Bodansky, “Legally Binding versus Non-Legally Binding Instruments” in S Barrett, C
Carraro, and ] de Melo (eds), Towards a Workable and Effective Climate Regime (CEPR
Press and Ferdi 2015) 155, 159; A von Staden, “The Political Economy of the Non-
Enforcement of International Human Rights Pronouncements by States” in A Fabbricotti
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latter may affect their intensity by being interpreted by relevant audi-
ences as signals of different normative valence and authoritativeness.
If Teitgen’s suggestion above is correct, then the normative signals sent
by courts and their judgments may be expected to be seen by States as
stronger than those of non-judicial monitoring and dispute settlement
bodies. Kal Raustiala captures this effect when he notes that “the factors
that push states to comply with [legally binding obligations] often apply,
albeit more weakly, to [legally non-binding ones] as well.”*”

13.3.3 Isolated versus Systematic Violations

Occasional violations of physical integrity rights can and do occur even
in established and otherwise well-functioning democracies, either inad-
vertently, through negligence, or because individual actors either inten-
tionally commit such acts or are under the belief that their conduct does
not infringe the particular rights at issue. When such violations occur in
an isolated fashion, we should expect principally rights-abiding States to
be willing and able to address and remedy the violations in question. The
situation is different in contexts where there are patterns of recurrent
violations that are either condoned or intentionally pursued as State
policy. In such systemic cases, both the willingness and/or the ability to
effectively end violations, prevent their recurrence, and remedy those
that have already occurred, will be missing or be severely compromised.
The frequency of substantively related complaints and of adverse deci-
sions over extended periods of time is typically indicative of such sys-
temic problems, and their implementation is impeded by having to take
place in the same political and institutional environment that gave rise to
the violations in the first place.

(ed.), The Political Economy of International Law: A European Perspective (Edward Elgar
2016) 230. Exceptions are e.g., provisions on the reopening of domestic proceedings that
include as reasons adverse findings by the ECtHR but not treaty body views (see e.g.,
German Code of Civil Procedure (ZPO), available at www.gesetze-im-internet.de/eng
lisch_zpo/index.html#gl p2212, section 580, no 8, and Code of Criminal Procedure
(StPO), available at www.gesetze-im-internet.de/englisch_stpo/englisch_stpo.html,
section 359, no 6), although some States allow for reopening also in light of treaty body
views; see K Fox Principi, “Internal Mechanisms to Implement U.N. Human Rights
Decisions, notably of the UN. Human Rights Committee” (2017) 37 Human Rights
Law Journal 237, 241.

¥ K Raustiala, “Form and Substance in International Agreements” (2005) 99 American
Journal of International Law 581, 611 (emphasis added).
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The existence of State-condoned or State-authorized systemic or
repeat violations militates against the execution of adverse judgments
and treaty body views alike. Because it requires changing an existing
preference for the status quo, bringing about compliance in such cases
typically requires more than just persuasive authority, but also some
tweaking of the respondent State’s cost-benefit calculations through the
offer of incentives and/or the threat of sanctions. It is in this respect that
the above-mentioned differences in the institutional arrangements for
supervising the execution of judgments and views can be expected to be
consequential, if only to an extent, in that the intergovernmental arrange-
ment for supervising the execution of ECtHR judgments may generate
some such incentives and sanctions, for example, through linking com-
pliance to cooperation in other areas in which the respondent State has
an interest. The treaty bodies, by contrast, have no such access to political
incentives/sanctions that they could wield to enforce compliance against
a recalcitrant State.

13.4 State of Compliance with Torture-Related Decisions

This section presents the state of compliance with ECtHR, HRC, and
CAT decisions involving violations of the prohibition of torture that have
been rendered until the end of 2019. Since I am interested especially in the
comparative performance of the institutionally weaker UN human rights
treaty bodies, only the twenty-one States that have received at least one
relevant adverse HRC or CAT decision are included in the dataset, leaving
out for the time being the twenty States subject only to adverse ECtHR
judgments. Compliance is coded in accordance with the assessment of the
body supervising the implementation of the decisions. In the case of the
ECtHR, the Council of Europe’s Committee of Ministers is charged with
the supervision of the execution of the ECtHR’s judgments (Article 46(2)
ECHR). Monitoring whether States have paid the financial compensation
awarded and taken individual and/or general measures to provide repar-
ation in the applicant’s case and prevent a recurrence of the violation,” the
Committee adopts a final resolution ending supervision when it is satisfied
that all measures necessary for compliance have been adopted.®'

60 See Committee of Ministers, “Rules of the Committee of Ministers for the Supervision of
the Execution of Judgments and of the Terms of Friendly Settlements” (2017), available at
https://rm.coe.int/16806eebf0, Rule 6(2).

! For the argument that final resolutions are a reasonable proxy for compliance see von
Staden (n 50) 17-20.
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HRC and CAT themselves conduct second-order compliance moni-
toring, having created the roles of rapporteur for follow-up of views in
1990°% and 2002,% respectively. While the committees do not, for the
most part,”* use the term “compliance” but refer to “satisfactory imple-
mentation” or “satisfactory resolution,” the terms of the CAT rapporteur
for follow-up on decisions note the mandate to “monitor” and “encour-
age compliance” by examining whether respondent States have adopted
“measures . . . pursuant to the Committee’s decision.”® In the case of the
HRC the follow-up rapporteur is similarly charged with “ascertaining the
measures taken by States parties to give effect to the Committee’s
Views.”®® The committees’ practice shows that the standard for “satisfac-
tory implementation” is in principle one of substantive compliance so
that their assessments can be taken as reasonable indicators for this.

13.4.1 State of Compliance: ECtHR

The ECtHR dataset comprises 1,521 judgments involving Article
3 ECHR that the ECtHR rendered against nineteen countries between
1990 and 2019. Fourteen of these are judgments recognizing friendly
settlements or solutions with an award of costs and expenses.®” Of those
on the merits, fourteen involve conditional violations whereas 1,493 find
past or ongoing violations of Article 3 ECHR, alone or together with
infringements of other ECHR provisions and, in fourteen instances,

62 Report of the Human Rights Committee, UN Doc A/45740 (1990), Annex XI, para 5; see
generally AM de Zayas, “The Follow-up Procedure of the UN Human Rights Committee”
(1991) 47 Review of the International Commission of Jurists 28, 30-31.

% Report of the Committee against Torture, UN Doc A/57/40 (2002), para 203.

® For an exception, see e.g, CAT, “Follow-up Report on Decisions Relating to
Communications Submitted under Article 22 of the Convention,” UN Doc CAT/C/68/
3 (2020), para 31.

% See “Terms of Reference of the Rapporteur on Follow-up of Decisions on Complaints
Submitted under Article 22,” Report of the Committee against Torture, UN Doc A/57/44
(2002) 220 (Annex IX).

%6 Rules of Procedure of the Human Rights Committee, UN Doc CCPR/C/3/Rev.12 (2021)
Rule 106 (1).

7 Since entry into force of Protocol No 14 in 2010, friendly settlements and unilateral
declarations are endorsed by the ECtHR no longer in judgments, but in decisions (cp.
Article 39(3) ECHR), the execution of which is also supervised by the Committee of
Ministers. A full picture of the incidence of claims concerning Article 3 ECHR and of
compliance with them would thus need to include relevant decisions as well; they are,
however, not included in the present dataset.
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jointly with conditional violations.®® As of December 31, 2021, the
Committee of Ministers had adopted final resolutions indicating sufficient
compliance with respect to 71.4 percent of non-refoulement judgments and
100 percent of friendly settlements/solutions (see Table 13.1). Judgments
declaring past or ongoing violations, by contrast, have been complied with
at a rate of about only 36.4 percent. Since these are the most frequent type
of judgment, overall compliance is, at 37.3 percent, equally low.

Judgments related to Article 3 ECHR are unevenly distributed (see
Figure 13.3). Russia by far dominates the dataset with 856 observations,”
followed by Ukraine (215), Greece (116), and Bulgaria (91); the
remaining countries account for considerably fewer judgments. With a
high case count and low national compliance rate of 19.2 percent, Russia
drives down the overall compliance rate; without Russia, this rate
increases to 54.9 percent.

% Addressing compliance with pronouncements involving non-refoulement situations
under Article 3 ECHR is admittedly incomplete without considering State responses to
the ECtHR’s indication of interim measures as most stays of expulsion or extradition are
addressed through these, rather than in judgments. The court’s use of interim measures
and their legal status has not been uncontested (P Leach, “Urgency at the European Court
of Human Rights: New Directions and Future Prospects for the Interim Measures
Mechanism?” in E Rieter and K Zwaan (eds), Urgency and Human Rights: The
Protective Potential and Legitimacy of Interim Measures (TMC Asser Press 2021) 197,
207-9). In the absence of an express provision in the Convention, the court’s authority to
indicate interim measures is rooted only in its Rules of Court (Rule 39, available at
https://echr.coe.int/Documents/Rules_Court_ ENG.pdf). Notably, in affirming that
interim measures are binding (Mamatkulov and Askarov v Turkey [Grand Chamber
Judgment of 4 February 2005] para 128), the Court reversed itself (cp. Cruz Varas &
Others v Sweden [Judgment of 20 March 1991] para 102). Although interim measures are
also requested in the context of impending violations of other rights (ECtHR, Interim
Measures (March 2022), available at https://echr.coe.int/documents/fs_interim_meas
ures_eng.pdf), a majority of them is granted in cases of alleged threats to life and physical
integrity in expulsion/extradition contexts (A Saccucci, “Interim Measures at the
European Court of Human Rights: Current Practice and Future Challenges” in
F Maria Palombino, R Virzo, and G Zarra (eds), Provisional Measures Issued by
International Courts and Tribunals (TMC Asser Press 2021) 215, 220). While there are
annual statistics of the number of interim measures issued and refused by the Court (see
Analyses of Statistics and related files, available at www.echr.coe.int/pages/home.aspx?p=
reports&c.), information on whether States complied with them is not systematically
reported and is mentioned only in later judgments, if they come to pass. The absence of
this data is unfortunate as the body of interim measures is voluminous - based on the
numbers given in the Analysis of Statistics reports well over 5,000 of them have been
issued between 2005 and 2021 - and it would be highly informative to learn to what
extent States comply with them.

All Russia-related data predates its expulsion from the Council of Europe on March 16,
2022 (see n 22).

69

https://doi.org/10.1017/9781009373913.020 Published online by Cambridge University Press


https://echr.coe.int/Documents/Rules_Court_ENG.pdf
https://echr.coe.int/Documents/Rules_Court_ENG.pdf
https://echr.coe.int/Documents/Rules_Court_ENG.pdf
https://echr.coe.int/Documents/Rules_Court_ENG.pdf
https://echr.coe.int/documents/fs_interim_measures_eng.pdf
https://echr.coe.int/documents/fs_interim_measures_eng.pdf
https://echr.coe.int/documents/fs_interim_measures_eng.pdf
https://echr.coe.int/documents/fs_interim_measures_eng.pdf
https://echr.coe.int/documents/fs_interim_measures_eng.pdf
http://www.echr.coe.int/pages/home.aspx?p=reports%26c
http://www.echr.coe.int/pages/home.aspx?p=reports%26c
http://www.echr.coe.int/pages/home.aspx?p=reports%26c
http://www.echr.coe.int/pages/home.aspx?p=reports%26c
http://www.echr.coe.int/pages/home.aspx?p=reports%26c
http://www.echr.coe.int/pages/home.aspx?p=reports%26c
https://doi.org/10.1017/9781009373913.020

INSTITUTIONAL OVERLAP & EFFECTIVENESS 305

Table 13.1 Compliance status of ECtHR judgments by finding/violation
type (as of December 31, 2021)

Final resolution Supervision
Type of finding/violation adopted pending Sum
Conditional non-refoulement 10 4 14
violation(s)
Past/ongoing violation(s) 544 949" 1,493
Recognition of friendly 14 0 14
settlement/solution
Total 568 953 1,521

" Includes 14 judgments that find past/ongoing as well as conditional violations.
Source: Author’s dataset based on HUDOC (hudoc.echr.coe.int/) and HUDOC

Exec (hudoc.exec.coe.int/) databases
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Figure 13.3 ECtHR judgments involving violations of Article 3 ECHR (-2019), by country
13.4.2  State of Compliance: HRC and CAT

Table 13.2 shows the compliance status for HRC’s and CAT’s torture-
related decisions, including data from their latest available follow-up
reports of 2020.”° Until the end of 2019, the HRC had issued 242 adverse

7° HRC, “Follow-up Progress Report on Individual Communications,” CCPR/C/130/R.2
(November 19, 2020); CAT (n 63).

https://doi.org/10.1017/9781009373913.020 Published online by Cambridge University Press


http://hudoc.echr.coe.int/
http://hudoc.echr.coe.int/
http://hudoc.echr.coe.int/
http://hudoc.echr.coe.int/
https://hudoc.exec.coe.int/
https://hudoc.exec.coe.int/
https://hudoc.exec.coe.int/
https://hudoc.exec.coe.int/
https://doi.org/10.1017/9781009373913.020

306 ANDREAS VON STADEN

Table 13.2 Follow-up assessments of HRC views and CAT decisions

against ECHR parties
Satisfactory All other No
resolution assessments’ information ~ Sum
Adverse HRC views 14 39 22 75
(Art. 7 ICCPR)
thereof:
Cond. non-refoulement 10 4 13 27
violations
Past/ongoing violations 4 35 9 48
Adverse CAT decisions 62 22 8 92
thereof:
Cond. non-refoulement 54 5 2 61
violations
Past/ongoing violations 8" 17" 6 31
Total HRC and CAT 76 61 30 167

" Includes e.g, findings of “follow-up ongoing,” “lack of implementation” and
closed follow-up due to applicants having gone missing.

" Includes five decisions with a follow-up assessment of “partially

satisfactory resolution.”

™ Includes one decision that found both a conditional and an actual violation.
Source: Author’s dataset based on HRC and CAT annual and follow-up reports

views against 33 different ECHR parties, 75 of which involved violations
of Article 7 ICCPR, by itself or in combination with other provisions.
Of these, a good third concerned conditional non-refoulement violations
while the remaining views addressed actual violations. The rate of (docu-
mented) compliance is low, at 18.6 percent, and is better for conditional
violations (37 percent) than for actual ones (8.3 percent). CAT has found
violations of UNCAT against 18 ECHR parties’' in 92 decisions. CAT
has assessed 88.5 percent of the 61 conditional violations as satisfactorily
resolved, but only 25.8 percent of the decisions identifying past or
ongoing violations. CAT’s overall compliance rate is 67.4 percent.
Combined, the compliance rate across the two bodies is 45.5 percent.
Unlike supervision in the ECHR/ECtHR system, however, not all treaty
body decisions are systematically covered by the follow-up procedures

7! Counting as one State Serbia and Montenegro (existing as a federation until 2006) and
Serbia (as successor).
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Figure 13.4 Torture-related HRC views and CAT decisions against ECHR parties (-
2019) by country

and 30 decisions do not make any appearance in the follow-up reports,
their implementation/compliance status thus being unknown.

As in the case of ECtHR judgments, adverse findings by the treaty
bodies are unevenly distributed (see Figure 13.4). The 3 countries that
top the list are unusual suspects for violations of physical integrity rights:
Denmark (32 decisions), Sweden (28), and Switzerland (26). The reason
behind this counterintuitive finding is the fact that all but 6 of their
combined 86 adverse decisions concern conditional violations of the non-
refoulement norm.””

13.4.3 Discussion

The numbers show that a clear majority of applicants with access to the
ECtHR and one or both of the treaty bodies prefer a determination of
alleged torture-related violations by the former, rather than the latter.
The number of adverse decisions is about nine times higher for the
ECtHR than for the treaty bodies (and still about 4.4 times higher when

72 Four other countries in the dataset have received this type of decision: Finland (4), the
Netherlands (2), Norway (1), and Russia (1).
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excluding outlier Russia from both datasets). While this imbalance also
holds for most States individually, seven States have received more
adverse treaty body views than ECtHR judgments and two (Denmark
and Norway) have received only adverse views, but no torture-related
ECtHR judgments (see Table 13.4 in the appendix for individual
country data).

The relationship between democracy and compliance with ECtHR
judgments, while not determinative, is suggestive. The four countries
with double-digit numbers of judgments against them and the lowest
compliance rates also have the lowest average Polity IV regime scores
(Azerbaijan, Russia, Ukraine)”> or a relatively low liberal democracy
score (Hungary)74 compared with other countries in the dataset (aver-
aged across the time period covered by the decisions against them).
Conversely, respondent States with low judgment counts and high com-
pliance rates comprise many countries with the highest Polity IV regime
type score (“10”), which indicates perfect democracy (e.g., Ireland,
Finland, Austria, and Switzerland). With respect to compliance with
treaty body views, the patterns are not as clear-cut. While Azerbaijan,
Russia, and Hungary appear not to have complied with any decision
against them, this also holds true for several countries with higher regime
type/democracy scores, such as Spain and Germany. That said, with case
counts in the single digits, it is not possible to determine any patterns as
the reasons for non-compliance may be unique to the individual case and
in some cases the coding of non-compliance is due to the absence of
follow-up information.

It is notable that the three countries that have complied with the
highest numbers of adverse treaty body decisions (Denmark, Sweden,
and Switzerland) are all consistently in the highest percentile ranks with
respect to the World Bank’s rule of law indicator,”® so the expectation
that commitment to the rule of law might cut against compliance with
non-binding treaty body views cannot be generally confirmed. To the
contrary, all three countries accord treaty body views special weight,
especially in immigration and expulsion proceedings, even if they do
not necessarily share the committees’ ratio decidendi. In Sweden, legisla-
tion expressly provides that “[if] an international body that is competent

73 von Staden (n 50) 24-26.

74 yon Staden (n 4) 468 (fn 13).

75 Worldwide Governance Indicators, Country Data View, Indicator “Rule of Law,” avail-
able at http://info.worldbank.org/governance/wgi/Home/Reports.
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to examine complaints from individuals has found that a refusal-of-entry
or expulsion order in a particular case is contrary to a Swedish commit-
ment under a convention, a residence permit shall be granted to the
person covered by the order, unless there are exceptional grounds against
granting a residence permit.”’® The Danish Refugee Appeals Board also
regularly reopens asylum cases in light of adverse treaty body decisions
while in Switzerland CAT decisions can constitute “new evidence” that
may result in a reassessment of an asylum seeker’s application.”” So at
least in the specific area of non-refoulement-related cases, the lack of
legally binding status does not significantly impede the treaty body views’
domestic implementation.

In both institutional contexts, compliance rates differ between condi-
tional and actual violations. With regard to the former, rates are com-
parably high, at 71.5 percent (ECtHR) and 72.7 percent (HRC/CAT); the
rate is highest for CAT alone (88.5 percent). For actual violations, by
contrast, compliance rates drop to 36.4 percent and 15.2 percent, respect-
ively (without Russia, rates increase to 56.8 percent and 26.5 percent).
In either case, the rate of compliance with ECtHR judgments finding
actual past or ongoing violations is more than twice as high as the rate of
compliance with comparable treaty body views. This is in line with the
argument made above that conditional violations should be more
straightforward and cheaper to comply with than actual violations which
also carry the added moral and political opprobrium of having to recog-
nize a violation, rather than being able to prevent one. When compliance
costs increase, however, the institutionally stronger ECtHR system per-
forms better than the treaty bodies in inducing compliance, suggesting
that under these conditions differences in legal status, follow-up arrange-
ments and mobilization are consequential.

That said, a high incidence of non-compliance often goes hand in
hand with widespread, systemic patterns of violations that imply at best
government indifference to violations committed in particular by the
police and military, and at worst deliberate policy, neither of which is
conducive to bringing about compliance. Many of the judgments and
views against Russia deal with violations of this sort, for example, those
concerning violations stemming from the wars in Chechnya and their

76 Swedish Aliens Act of 2005, chapter 5, section 4, available at www.government.se/
contentassets/784b3d7be3a54a0185f284bbb2683055/aliens-act-2005_716.pdf.
77 Fox Principi (n 58) 247.
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aftermaths’® and with police brutality in different parts of the country.”
When, in addition, a State that is being subjected to peer pressure and
publicly named and shamed does not care too much about the reputation
it has among those using such means, then the institutionally stronger
ECtHR supervisory mechanism also reaches the limits of what it
can accomplish.

13.5 Conclusion

The existence of jurisdictional overlap in the human rights domain
results in a growing body of decisions coming from different institutions
that address the same or related rights with respect to the same States.
This raises, among other things, the question of their comparative effect-
iveness in resolving disputes and providing remedies to victims of human
rights violations. This chapter has compared rates of compliance with
adverse decisions concerning the right to be free from torture and
inhuman and degrading treatment or punishment issued by three insti-
tutions with ICP jurisdiction over European States as one indicator of
such effectiveness.*” While a reliable identification of the causal factors
affecting compliance and non-compliance and their relative importance
in different institutional contexts requires research methods that can deal
with sizable numbers of cases and variables, such as multivariate regres-
sion analysis or qualitative comparative analysis (QCA), the present text
has highlighted select factors expected to be consequential with respect to
furthering or inhibiting compliance with ECtHR judgments, treaty body
views, or both, and taken a first look at the distribution of compliance
and non-compliance across different types of decisions and countries.
The empirical evidence tentatively suggests that the UN human rights
treaty bodies can induce compliance equally as well as regional courts
when their decisions concern conditional violations and are addressed to

78 See the Khashiyev and Akayeva group of judgments against the Russian Federation, available
at https://search.coe.int/cm/Pages/result_details.aspx?ObjectID=0900001680a3355b, and on
the lack of effective execution Committee of Ministers docs CM/Del/Dec(2021)1411/
H46-31 and CM/Notes/1411/H46-31.

7% See the Mikheyev (2006) group of judgments against the Russian Federation, available at
https://search.coe.int/cm/Pages/result_details.aspx?Object]ID=0900001680a3efc4, and on
the lack of effective execution Committee of Ministers docs CM/Del/Dec(2019)1362/
H46-26 and CM/Notes/1419/H46-33.

80 On the relationship between second-order compliance and effectiveness, see von Staden
(n 50) 32-34.
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liberal democracies, but that the ECtHR performs comparatively better
when it comes to findings of actual past and/or ongoing violations.
However, when a State lacks the aspiration to adhere to the values
embodied in human rights norms and in independent monitoring, both
institutional settings as they currently exist are incapable of nudging such
a State toward compliance with adverse decisions. Further research will
need to engage in more fine-grained analysis to assess causal pathways in
greater detail, but it seems clear that the presence or absence of a
particular legal status of the output of individual complaints procedures
is, by itself, determinative neither of compliance nor of non-compliance.
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Appendix

Table 13.3 List of country acronyms

Acronym Country Acronym Country
ALB Albania LIE Liechtenstein
AND Andorra LTU Lithuania
ARM Armenia LUX Luxembourg
AUT Austria LVA Latvia

AZE Azerbaijan MCO Monaco
BEL Belgium MDA Moldova
BGR Bulgaria MKD North Macedonia
BIH Bosnia and Herzegovina MLT Malta

CH Switzerland MNE Montenegro
CRO Croatia NLD Netherlands
CYP Cyprus NOR Norway
CZE Czech Republic POL Poland
DNK Denmark PRT Portugal
ESP Spain ROU Romania
EST Estonia RUS Russia

FRA France SER Serbia

FIN Finland SMR San Marino
GEO Georgia SVK Slovakia
GER Germany SVN Slovenia
GRC Greece SWE Sweden
HUN Hungary TUR Turkey

ICE Iceland UK United Kingdom
IRE Ireland UKR Ukraine

ITA Ttaly
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