
22

Scaling Down Senior Living

The Postpandemic Future of Housing for Elderly People

Joanna L. Martin and Lior Jacob Strahilevitz

There is a striking mismatch in contemporary society between the types of housing
that elderly residents want and what the market delivers to them. Overwhelmingly,
older Americans say they want to age in place. And if they must leave their current
homes, most would like to stay in a home-like environment proximate enough to
their present home to keep their existing social networks intact. In this chapter we
examine legal rules that thwart the wishes of so many seniors to age in place and
reside in homes that feel more residential than institutional. As recent history has
shown, this desire to live in a scaled-down residential environment at the point in
their lives when elderly people must lean on third parties to help with personal care
is not merely a matter of personal preference. It can be a matter of life and death.

As the world approaches a half-decade since COVID-19 emerged, the horrific
damage is plain to see. The elderly have been the hardest hit demographic group by
far, with senior citizens representing more than three-quarters of lives lost to the
disease in the US.1 But the elderly are far from homogenous, and the variation in
contagion risk has been especially pronounced based on where seniors lived. The
majority of older adults will need caregiving support during their lifetimes.2

Although 0.6 percent of the US population resides in assisted living or nursing
home facilities, these residents account for up to 42 percent of COVID-19 deaths.3

1 Calculation using data from Weekly Updates by Select Demographic and Geographic
Characteristics: Provisional Death Counts for COVID-19, CDC (updated June 28, 2023),
https://www.cdc.gov/nchs/nvss/vsrr/covid_weekly/index.htm (designating 859,497 of the
1,136,057 million American deaths from COVID as being among people aged sixty-five
and older).

2 Richard W. Johnson, Later-Life Household Wealth before and after Disability Onset, HHS

Off. of The Assistant Sec’y for Planning and Evaluation, Off. of Disability,

Aging and Long-Term Care Pol’y (Apr. 2019), aspe.hhs.gov/sites/default/files/migrated_
legacy_files//188046/LifetimeRisk.pdf.

3 G. Allen Power & Jennifer Carson, The Promise of Transformed Long-Term Care Homes:
Evidence from the Pandemic, 35 Healthcare Mgmt. F. 25, 25 (2021); Sarah H. Yi et al.,
Characterization of COVID-19 in Assisted Living Facilities: 39 States, October 2020, 69

MMWR Morbidity & Mortal Wkly. Rep. 1730 (Nov. 2020), https://www.cdc.gov/mmwr/
volumes/69/wr/mm6946a3.htm. See Yuchi Young, Ashley Shayya, Thomas O’Grady & Ya-Mei
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Some research suggests that nursing home residents were nearly twenty-seven times
as likely to die of COVID-related causes as senior citizens who did not live in
nursing homes.4 Elderly residents of single-family homes and apartments fared so
much better in comparison as the disease spread rapidly through congregate living
communities. The average nursing home resident is in poorer health than the
average senior citizen, but even accounting for that difference the disparity in
mortality remains striking.
Nursing homes differed greatly in terms of their success deploying COVID-19

countermeasures. As we will show, there were nursing homes that managed to
protect their residents against the ravages of the pandemic much more effectively
than their peers that followed more traditional models of elder care. There is some
research suggesting that nursing homes that provide their patients with the highest
levels of care did successfully protect their residents from COVID-related deaths in
comparison to lower-quality facilities. But even the research suggesting that higher-
quality facilities reduced COVID-related deaths indicates that this admirable per-
formance was accompanied by a marked increase in non–COVID-related excess
mortality. So it’s possible that the higher-quality nursing homes saved residents from
COVID-19 deaths while subjecting them to a higher risk of non-COVID deaths.
This higher overall excess mortality may have resulted from the effects of isolation
on the elderly.5 Other research, including meta-analyses, finds no consistent rela-
tionship between nursing home quality metrics and COVID-19 mortality.6

So if it wasn’t the highest-quality nursing homes that most successfully prevented
deaths that resulted directly and indirectly from COVID-19, what kinds of nursing
homes served their residents best? The answer is the Green House nursing homes,
which do not necessarily have a higher quality of care than a typical nursing home
but do offer a different benefit – they’re small, with a typical resident population of
ten to twelve per facility. These Green Houses, scattered across the country, appear
to have largely avoided the worst harms of the pandemic. During the pandemic’s
first year, before vaccines became widely available, residents of Green House homes
were about five times less likely than traditional nursing home residents to have

Chen, COVID-19 Case and Mortality Rates Lower in Green Houses Compared to Traditional
Nursing Homes in New York State, 50 Geriatric Nursing 132 (2023).

4 Christopher J. Cronin & William N. Evans, Nursing Home Quality, COVID-19 Deaths, and
Excess Mortality (NBER Working Paper 28012, 2020), at 1, https://www.nber.org/system/files/
working_papers/w28012/w28012.pdf. Other research puts the ratio closer to 5:1. See Kevin A.
Brown et al., Association between Nursing Home Crowding and COVID-19 Infection and
Mortality in Ontario, Canada, 181 JAMA Internal Med. 229, 230 (2020).

5 Cronin & Evans, supra note 4, at 25; Elizabeth M. White, Front-line Nursing Home Staff
Experiences during the COVID-19 Pandemic, 22 JAMDA 199, 201 (2021); Coronavirus Comm’n
Safety & Quality in Nursing Homes, Commission Final Report (Sep. 2020), at 28, https://www
.cms.gov/files/document/covid-final-nh-commission-report.pdf.

6 R. Tamara Konetzka, Elizabeth M. White, Alexander Pralea, David C. Grabowski & Vincent
Mor, A Systematic Review of Long-Term Care Facility Characteristics Associated with COVID-
19 Outcomes, 69 J. Am. Geriatr. Soc’y 2766, 2769 (2021).
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contracted COVID-19, and about twenty times less likely to have died as a result of
the disease.7 This was true even though Green House residents were older and
sicker than residents of other nursing homes, at least in some jurisdictions.8

In Kansas, PEAK nursing homes that were not affiliated with the Green House
movement but that practiced person-centered care and adopted some Green House
policies, such as creating clusters of thirty or fewer residents who were consistently
helped by the same nursing staff, saw COVID-19 infection rates 2.5 times lower than
non-PEAK nursing homes.9

The reasons why Green Houses and similar scaled-down nursing homes per-
formed relatively well when stress-tested by COVID-19 are straightforward. As we
explain below, Green Houses adhere to several organizing principles, including ten
to twelve residents per home and private bedrooms. These attributes provided
significant resiliency against the disease. Fewer residents and fewer staff rotating
through resulted in fewer potential sources of infection entry.10 Not surprisingly,
smaller nursing homes saw fewer infections and deaths than their larger counter-
parts.11 Indeed, facility size and virus prevalence in the community were the two
most powerful predictors of COVID-19 infection rates. In traditional nursing homes,
private bedrooms and bathrooms are not the norm.12 The importance of private
bedrooms in limiting the spread of infections was well understood long before the
pandemic. According to one estimate, converting all shared bedrooms into private
bedrooms would have decreased COVID-19 mortality by 30 percent in nursing
homes.13 Moreover, Green House residents were able to do what residents of other
nursing homes could not do – minimize the risk of contracting COVID-19 while
still maintaining social ties with their fellow residents.14 Green House homes are
more than twice as likely to offer protected outdoor spaces for socialization, such as

7 David C. Grabowski, The Future of Long-Term Care Requires Investment in Both Facility- and
Home-Based Services, 1 Nature: Aging 10 (Jan. 2021); Rebecca Tan, Nontraditional Nursing
Homes Have Almost No Coronavirus Cases. Why Aren’t They More Widespread? Wash. Post

(Nov. 3, 2020), https://www.washingtonpost.com/local/green-house-nursing-homes-covid/2020/
11/02/4e723b82-d114-11ea-8c55-61e7fa5e82ab_story.html; see also Sheryl Zimmerman, Carol
Dumond-Stryker, Meera Tandan, John S. Preisser, Christopher J. Wretman, Abigail Howell
& Susan Ryan, Nontraditional Small House Nursing Homes Have Fewer COVID-19 Cases and
Deaths, 22 JAMDA 489 (2021).

8 Young et al., supra note 3, at 134.
9 Meera Tandan,Migette L. Kaup, Laci J. Corneilison& Sheryl Zimmerman, The Relationships

between Person-Centered Care in Nursing Homes and COVID-19 Infection, Hospitalization,
and Mortality Rates, 51 Geriatric Nursing 253, 255–256 (2023). PEAK stands for Promoting
Excellent Alternatives in Kansas nursing homes.

10 Lauren W. Cohen et al., The Green House Model of Nursing Home Care in Design and
Implementation, 52 Health Serv. Res. 352, 354 (2016).

11 Konetzka et al., supra note 6, at 2769.
12 Cohen et al., supra note 10, at 364.
13 Power & Carson, supra note 3, at 27.
14 Tan, supra note 7.
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screened-in porches, compared to traditional nursing homes.15 In short, residents
could reduce the risk of the virus entering the facility, lower the risk of the virus
spreading if one resident did become infected, and continue to socialize within their
protective bubble rather than being isolated.
It’s an open question whether the comparative data on COVID-19 mortality will

spark a marked shift in the demand of well-resourced older Americans for Green
House living arrangements. Rationally, elderly Americans should recognize that
another pandemic is likely to hit the US in the decades to come. It is possible that
memories of the pandemic will permanently alter consumer preferences and behav-
iors in ways that resemble the lifelong impact of the Great Depression on those who
lived through it.16 On the other hand, there is a possibility of survival bias. The
present population weathered the last storm, and a focus on their own experiences
may make them overconfident about their ability to survive the next deadly pan-
demic, even as changed health circumstances and age make them increasingly
vulnerable over time. Assuming that salient experiences with COVID-19 do spark
a shift in older Americans’ preferences, the key questions are whether legal and
financial obstacles to their creation will frustrate that demand.
Seniors living independently were more likely to survive COVID-19 than the

institutionalized elderly. Retirees with the income and ability to remain at home in
lockdown conditions, getting groceries and other life necessities delivered, generally
were able to avoid infection until the vaccines arrived.17 Given a preference, seniors
consistently tell survey researchers that their paramount desire is to age in place until
doing so is no longer feasible.
Accessory dwelling units (ADUs or, parochially, “Granny Flats”) are a straightfor-

ward and easy way to satisfy that preference for aging in place as seniors’ housing
needs change during the course of their life cycles. While some jurisdictions have
moved to make ADUs easier to build in recent years, there is still a great deal of
resistance to land-use liberalization. As the pandemic has shown, zoning restrictions
that constrain the development of these affordable units have likely contributed to
the loss of life by forcing seniors into higher-risk living environments.
Our claim in this chapter is straightforward. Older Americans overwhelmingly

prefer scaled-down living. That preference exists when they can live independently,
and it remains when independent living is no longer realistic. This preference for
living small may receive a further boost as seniors and their loved ones come to grips

15 Cohen et al., supra note 10, at 365.
16 See generally Glen H. Elder Jr., Children of the Great Depression: Social Change in

Life Experience (1999); Lloyd H. Rogler, Historical Generations and Psychology: The Case of
the Great Depression and World War II, 57 Am. Psych. 1013 (2003).

17 Chinedum O. Ojinnaka et al., Factors Associated with COVID-Related Mortality: The Case of
Texas, J. Racial & Ethnic Health Disparities 2 (Nov. 9, 2020); David J. Peters, Community
Susceptibility and Resiliency to COVID-19 across the Urban–Rural Continuum in the United
States, 36 J. Rural Health 446, 450 (2020).
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with the data on infectious disease risk. Forms of housing that provided protection
for their residents during the pandemic, especially Green House nursing homes and
lower-cost, single-family residences such as ADUs, will become more desirable than
they already were. Yet existing zoning laws in much of the US are a key impediment
to developing the kinds of housing that seniors increasingly want at the scale that an
aging society will need. We will discuss these impediments and identify promising
reforms to satisfy this growing demand among the elderly for more intimate and
protective housing arrangements.

22.1 the green house alternative

Geriatrician Bill Thomas pioneered the concept of the Green House long-term
care facilities to address the shortcomings of traditional nursing homes. Green
House homes are mostly nonprofit facilities.18 Green House homes provide each
of the ten to twelve residents with a private bedroom and en suite bathroom. The
residents share an open kitchen, dining and living areas, and outdoor spaces.19

Each house employs “Shahbazim,” typically nurse’s assistants who care for resi-
dents, do laundry, cook, clean, and order supplies. The available research suggests
that Shahbazim are able to devote a higher percentage of their working hours to
direct and indirect care of residents than is typical at traditional nursing homes,
thanks in part to their ability to engage in tasks like cooking and cleaning while
interacting with residents.20 The Green House’s founders deemed taboo trad-
itional aspects of nursing homes – such as nursing stations, intercoms for paging
healthcare professionals to rooms, and medication carts.21 Residents of the Green
Houses could set their own schedule for going to sleep and waking up, for
receiving personal care, for eating, and for engaging in activities.22 Where feasible,
residents themselves would participate in cooking, laundry, gardening, and caring
for household pets.23 Housing concepts that share features similar to Green
Houses have emerged in other parts of the developed world, including the
Clustered Domestic model in Australia, the Butterfly model in Canada and the
UK, and Dementia Villages in the Netherlands.24

18 Christopher C. Afendulis et al., Green House Adoption and Nursing Home Quality, 52 Health

Serv. Res. 454, 459 (2016).
19 Cohen et al., supra note 10, at 354.
20 Siobhan S. Sharkey et al., Frontline Caregiver Daily Practices: A Comparison Study of

Traditional Nursing Homes and the Green House Project Sites, 59 J. Am. Geriatrics Soc’y

126, 130 (2011).
21 Judith Rabig et al., Radical Redesign of Nursing Homes: Applying the Green House Concept in

Tupelo, Mississippi, 46 Gerontologist 533, 534 (2006).
22 Id.; Cohen et al., supra note 10, at 366.
23 Rabig et al., supra note 21, at 534.
24 Whitney Longstaff, Jody Filkowski&Melissa Severn, The Small House Model to Support Older

Adults in Long-Term Care, 2 Can. J. Health Tech. 10–11 (2022).
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In 2003, the first Green House homes opened in Tupelo, Mississippi, embracing
the Green House movement’s tripartite vision – providing a “real home,” a “mean-
ingful life,” and an “empowered staff.”25 To facilitate evaluations of the model,
efforts were made to ensure that the residents of the first Green Houses resembled
those of comparable nursing homes insofar as possible, and all of the initial residents
transferred from traditional nursing homes were managed by the same nonprofit.26

There are now some 300 Green House homes in thirty-two different states, mostly
organized as nonprofits.27 At the same time, because of the small size of each home,
the total population of all the Green Houses is approximately 3,200 people.28 At least
in the original Green House homes in Tupelo, African American seniors were more
prevalent than in Tupelo’s traditional nursing homes.29 The reverse is true of New
York’s Green House homes, in which white residents are overrepresented.30

Though still relatively few in number, the Green Houses have been studied
extensively by academics. The bottom line that emerges from this literature is that
the quality of medical care delivered at the Green Houses is at least as good as what’s
available at traditional nursing homes, but the quality of life for residents is much
better. For example, a differences-in-differences study using matching to try to
minimize the effects of selection bias found that Green House homes had lower
hospital readmission rates and saw statistically significant reductions in the percent-
age of patients who were bedridden, catheterized, or suffering from pressure ulcers.31

Other indicators of medical quality were not significantly superior among the Green
House residents.
It’s with respect to measures of life satisfaction and patient autonomy that the

Green House homes really shine.32 Researchers have found marked differences in
terms of satisfaction and overall emotional well-being, with residents’ and their
relatives’ sense of their privacy, autonomy, and the physical environment at Green
Houses rating significantly better than the traditional nursing home baseline.33 The
literature also suggests that turnover and absenteeism among staff are noticeably

25 The Green House Project, Who We Are, https://www.thegreenhouseproject.org/about/vision
mission (accessed Nov. 29, 2023).

26 Rabig et al., supra note 21, at 535.
27 Rob Waters, The Big Idea behind a New Model of Small Nursing Homes, Health Affs. 378,

379 (March 2021).
28 Tan, supra note 7.
29 Rosalie A. Kane et al., Resident Outcomes in Small-House Nursing Homes: A Longitudinal

Evaluation of the Initial Green House Program, 55 J. Am. Geriatrics Soc. 832, 836 (2007).
30 Young et al., supra note 3, at 133 tbl. 1.
31 Afendulis et al., supra note 18, at 459, 468–469.
32 Id. at 470; Sheryl Zimmerman et al., New Evidence on the Green House Model of Nursing

Home Care: Synthesis of Findings and Implications for Policy, Practice, and Research, 51
Health Serv. Res. 475, 477 (2016).

33 Kane et al., supra note 29, at 836; Terry Y. Lum et al., Effects of Green House Nursing Homes on
Residents’ Families, 30 Health Care Fin. Rev. 35, 48 (2008–2009).
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reduced compared to traditional nursing facilities.34 Workers got to know residents
better, and better continuity of care emerged, such that they had an easier time
noticing changes in residents’ health status quickly.35 The private sleeping-quarters
aspect of Green Houses is also a major selling point – surveys indicate that seniors
prefer private bedrooms by a margin of twenty to one because these accommoda-
tions give seniors more privacy and control.36

The best evidence seems to indicate that Green Houses cost roughly the same to
operate as traditional nursing homes, or perhaps a bit more. A 2016 study found that
the average private-pay monthly cost of a Green House residence was 5 percent
higher than the cost for a traditional nursing home.37 Another study found that the
operating expenses of Green House homes were approximately 7.6 percent higher
than the national average, putting the homes in the sixtieth percentile for spending
among nationwide nursing homes.38 At the same time, there is evidence from an
underpowered study indicating that Green Houses are associated with a decline in
Medicare expenses of up to 30 percent, apparently because of decreased hospitaliza-
tions and transfers to skilled nursing facilities among Green House residents.39

Construction costs are likely to be significantly higher for Green House homes,
though how much is difficult to estimate, with much of the differential driven by the
fact that Green Houses allot more square footage to the average resident than
traditional nursing homes with shared bedrooms.40 The available evidence suggests
that occupancy rates in Green House homes are much higher than in traditional
nursing homes, which may offset the higher upfront capital costs.41 Taken together,
then, the data make it uncertain whether the total monetary costs to society
associated with Green Houses will be higher than those associated with traditional
nursing homes. It is more plausible that they entail somewhat higher costs, but also
conceivable that there is no meaningful difference.42

34 Rabig et al., supra note 21, at 538.
35 Zimmerman et al., supra note 32, at 479; Cohen et al., supra note 10, at 370.
36 Brown et al., supra note 4, at E7.
37 Cohen et al., supra note 10, at 370–371.
38 Robert Jenkens et al., Financial Implications of the Green House Model, 19 Seniors Housing

& Care J. 3, 12 (2011).
39 Zimmerman et al., supra note 32, at 484. Note that the 30 percent decrease study had a p value

of .06, just narrowly missing the .05 standard for statistical significance notwithstanding the
large size of the effect.

40 Id. at 14–19.
41 Waters, supra note 27, at 382; Robert Jenkens, Terri Sult, Newell Lessell, David Hammer &

Anna Ortigara, Financial Implications of the Green House Model, 19 Seniors Housing &

Care J. 3, 20 (2011); Alex Spanko, How a Nursing Home Developer Made Green Houses Work:
“It’s Not Hard to Pencil Out,” Skilled Nursing News (July 26, 2020), https://
skillednursingnews.com/2020/07/how-a-nursing-home-developer-made-green-houses-work-its-
not-hard-to-pencil-out/#:~:text =These%20%E2%80%9Csmall%2Dhouse%E2%80%9D%
20style,work%20only%20within%20each%20cottage.

42 Jenkens et al., supra note 41, at 12 (placing the average cost per resident per day for Green
House homes at the sixtieth percentile nationally among all nursing homes).
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The Green House nursing home differs in one other respect from the traditional
nursing home, and the difference looms large from a housing policy perspective.
Green Houses are designed to have the profile of a large single-family home, and
they can fit nicely into low-density residential neighborhoods. Their relatively small
staff footprints also suggest that they could be situated in single-family neighbor-
hoods without creating significant scarcity of street parking spots. As a result, there
should be little principled opposition to efforts to zone them in any residential
neighborhood where single-family homes predominate. To be sure, zoning oppos-
ition to projects in neighborhoods is often unprincipled, and some opposition to the
siting of nursing homes and hospices in residential areas may reflect a perverse
desire to keep aging and death out of sight, and therefore out of mind.43

Because the disabled are a protected class under the Fair Housing Act and many
nursing home residents qualify as disabled, Green House developers should be in a
strong position to challenge the denial of necessary zoning approvals under the Fair
Housing Act.44 Though judicial interpretations of existing law make it rather clear
that a Green House can be built in most areas that are zoned single-family
residential only,45 Congress may wish to consider further amendments to strengthen
the Fair Housing Act in a way that makes it crystal-clear that a municipality’s refusal
to treat small-scale nursing homes on equal terms with similarly sized single-family
homes is unlawful.

22.2 accessory dwelling units

It turns out that the desire for continuity as people age is part of a broader
phenomenon. At least in the US, older Americans strongly prefer to live in smaller
versions of the single-family homes they lived in when they were younger. Thus, as
the percentage of residents who are elderly in a community increases, demand for
(and prices of ) small, single-family homes tends to increase.46 Older empty nesters
and young families wind up competing for the same “starter” homes.
The preference for American seniors to “age in place” as much as possible is

equally powerful.47 Fully 83 percent of senior citizens agreed in a national survey

43 A. Kimberly Hoffman & James A. Landon, Zoning and the Aging Population: Are Residential
Communities Zoning Elder Care Out? 44 Urb. L. 629, 643 (2012).

44 See, e.g., Hovsons, Inc. v. Township of Brick, 89 F.3d 1096, 1103–1106 (3rd Cir. 1996).
Developers seeking to site assisted living facilities in areas that are predominantly nonresiden-
tial may face an uphill battle, by contrast. See Forest City Daly Housing, Inc. v. Town of North
Hempstead, 175 F.3d 144 (2nd Cir. 1999).

45 Hovsons, Inc., 89 F.3d at 1096.
46 Weijing Wang & Noah J. Durst, Planning for Active Aging: Exploring Housing Preferences of

Elderly Populations in the United States, 38 J. of Housing & the Built Environ. 795, 806
(2023).

47 Jon Pynoos, The Future of Housing for the Elderly: Four Strategies that Can Make a Difference,
29 Pub. Pol’y & Aging Rep. 35, 35 (2018).
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that they wanted to remain in their current homes for as long as possible, and the
overwhelming majority of these seniors agreed strongly with the sentiment.48 Most
seniors find the prospect of moving to nursing homes distasteful.49 Senior citizens
are especially likely to be tied to the community in which they live and the
neighbors and relatives who surround them, making moves less desirable and less
advantageous for the elderly than they are for younger citizens.50 For seniors who are
attached to their homes, that attachment represents a substantial component of their
psychological well-being.51

While the community they’ve long resided in will have significant appeal, the
house they’ve long called home might not be suited to the needs of elderly empty
nesters. The home may have staircases that are difficult or dangerous to navigate for
elderly residents whose mobility is impaired and who are at a greater risk of broken
hips and other debilitating injuries. The home may be too large and expensive to
maintain. New construction that is built for someone with impaired mobility and is
right-sized for an elderly individual or couple will be ideal, but those sorts of
dwellings are in rather short supply, especially in neighborhoods occupied largely
by single-family homes.

Enter the ADU. ADUs are small houses built within the footprint of an existing
parcel that already contains a single-family home. Some ADUs are apartments built
over existing garages (i.e., coach houses). Others are new “tiny houses” built from
scratch in backyards that resemble ground-floor studio apartments. Either kind of
unit might provide great utility to a senior citizen who wishes to remain in place.
An apartment built on top of a detached garage might be an ideal space for a
caregiver to reside if an elderly resident wishes to remain in an existing single-family
residence. And a ground floor unit might permit an elderly resident to stay in a
beloved neighborhood while vacating the main house in favor of either a relative
who can provide care and companionship, or a tenant who can supplement the
senior’s income.

Embracing ADUs is an important pillar of affordable and inclusive housing
policy. Surveys of owners who have built ADUs in the Seattle area find that Black
and Latino households are more likely than nonminority households to construct
ADUs, and that these units are particularly likely to be built in middle-income
communities.52 The same study found that ADUs were especially common in those
neighborhoods with a higher concentration of senior citizens. A separate study of

48 Margaret F. Brinig, Grandparents and Accessory Dwelling Units: Preserving Intimacy and
Independence, 22 Elder L. J. 381, 385 (2015).

49 Id. at 387–388.
50 Michael C. Pollack & Lior Jacob Strahilevitz, Property Law for the Ages, 63 Wm. & Mary

L. Rev. 561, 566 (2021).
51 Gary W. Evans, Elyse Kantrowitz & Paul Eshelman, Housing Quality and Psychological Well-

Being among the Elderly Population, 57 B J. Gerontology: Psych. Sci. P381, P382 (2002).
52 Magda Maaoui, A Granny Flat of One’s Own? The Households that Build Accessory-Dwelling

Units in Seattle’s King County, 30 Berkeley Planning J. 102, 111 (2018).
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ADUs in three high-cost cities on the west coast (Portland, Seattle, and Vancouver,
BC) found that the average construction cost of ADUs was $156,000, putting them
well within the reach of many seniors looking to downsize or supplement their
income.53 Fifty-seven percent of households living in ADUs consisted of one person,
and another 36 percent comprised two people.54 Approximately 28 percent of all
American senior citizens currently live alone.55

There is circumstantial evidence consistent with the idea that those seniors who
live near their children but not under the same roof benefit from that proximity.
As Margaret Brinig has pointed out, senior citizens who live within eight minutes of
the home of one of their children are among the seniors with the lowest mortality
risks and the most satisfied mental states, but senior citizens who live in the same
household as their adult children face high mortality risks and suffer from dimin-
ished mental states.56 Obviously selection effects necessitate caveats – the elderly
may need to cohabit with their children when their health declines or when a
child’s financial resources disappear, and both dynamics along with the inherent
stress of adults merging households and losing privacy will correspond with declines
in the quality of life for seniors.
Zoning laws are the main obstacle to the desirable arrangement whereby seniors

live near, but not with, their children and grandchildren. The US generally zones
for homogeneity, at least within neighborhoods. Not only are many residential
neighborhoods uniformly so, but the quality and cost of housing is often uniform
as well. For an elderly person with adult children and minor grandchildren living in
a neighborhood of single-family homes, residential units that are right-sized for a
single elderly person may be hard to find, or even nonexistent. And because of their
lack of density, these neighborhoods are often not well served by transit options.
So when elderly seniors who can no longer drive safely need to get around, they may
be entirely dependent on relatives, or taxis and ride-sharing services if they are
available. High-density neighborhoods also saw lower COVID-19 mortality rates
during the pandemic, in part because they tend to have a higher-quality and more
accessible medical infrastructure.57

If ADUs are desirable for seniors who wish to age in place but find a lack of other
options in their beloved neighborhoods as their needs change, what is stopping them
from being built? The answer is generally local land-use laws, though financing

53 Karen Chapple, Jake Wegmann, Farzad Mashhood & Rebecca Coleman, Jumpstarting the
Market for Accessory Dwelling Units: Lessons Learned from Portland, Seattle, and Vancouver,
Urb. Land Inst. (2017), at 16, https://ternercenter.berkeley.edu/wp-content/uploads/pdfs/
Jumpstarting_the_Market_–_ULI.pdf.

54 Id. at 18.
55 John Infranca, Housing Changing Households: Regulatory Challenges for Micro-units and

Accessory Dwelling Units, 25 Stan. L. & Pol’y Rev. 53, 58 (2014).
56 Brinig, supra note 48, at 390–391.
57 Shima Hamidi, Sadegh Sabouri & Reid Ewing, Does Density Aggravate the COVID-19

Pandemic? 86 J. Am. Planning Ass’n 495, 496 (2020).
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restrictions also play a role.58 When researchers surveyed homeowners who had built
ADUs, problems with the permitting process were the commonly identified causes
of unanticipated delays and cost increases, and about one in every five survey
respondents reported initially having their permit applications rejected.59 The per-
ceived hassle of obtaining the necessary permits emerged in interviews with land-
owners who had not constructed ADUs in other research as well.60

The legal scholarship bears out the difficulties for governments that wish to
promote ADUs. In 2002, California enacted statewide legislation to require muni-
cipalities to permit the construction of ADUs in neighborhoods that were zoned
single-family residential, but many local governments responded with regimes that
de facto made ADUs extremely difficult to build.61 The political economy behind
these efforts and the resistance is interesting. The politically potent AARP strongly
supported the statewide legislation and used its considerable clout in Sacramento
to get the legislation enacted, forming a coalition with progressive advocates of
affordable housing.62 But at the local level, real estate developers, construction
unions, and homeowners interested in maximizing their property values and
maintaining the character of their communities became powerful obstacles
blocking reform.

Even when statewide laws make it easier to construct ADUs, cities can thwart
those policies by refusing to relax parking space requirements, insisting that ADU
builders obtain conditional use permits, or requiring that ADUs be owner-
occupied, though California’s legislation thwarts several of these strategies.63

Other communities, notably including Los Angeles, enacted ordinances that have
facilitated the growth of ADUs and prompted their construction across wider
swaths of the city, including in more affluent neighborhoods.64 Nonetheless,
ADUs remain more common in parts of Los Angeles that are close to light-rail
stops, schools, and commercial districts, as well as neighborhoods with large

58 For a survey of the widely varying local government approaches to ADU policy, see Katrin B.
Anacker & Christopher Niedt, Classifying Regulatory Approaches of Jurisdictions for Accessory
Dwelling Units: The Case of Long Island, 43 J. Planning Educ. & Res. 60 (2023).

59 Chapple et al., supra note 53, at 22.
60 Jamey M. B. Volker & Susan Handy, Exploring Homeowners’ Openness to Building Accessory

Dwelling Units in the Sacramento Metropolitan Area, 89 J. Am. Planning Ass’n 45, 54 (2023).
61 Margaret F. Brinig & Nicole Stelle Garnett, A Room of One’s Own? Accessory Dwelling Unit

Reforms and Local Parochialism, 45 Urb. L. 519, 523–524, 547, 567 (2013); Infranca, supra note
55, at 70–84.

62 Brinig & Garnett, supra note 61, at 539.
63 Emily Hamilton & Abigail Houseal, A Taxonomy of State Accessory Dwelling Unit Laws,

Mercatus Ctr. (Mar. 2023), at 2–4, https://www.mercatus.org/research/policy-briefs/state-
accessory-dwelling-unit-laws.

64 Dohyung Kim, S-Ra Baek, Brian Garcia, Tom Vo & Frank Wen, The Influence of Accessory
Dwelling Unit (ADU) Policy on the Contributing Factors to ADU Development: An Assessment
of the City of Los Angeles, 38 J. Hous. & Built Environ. 1585 (2023).
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Latino populations. They are observed less frequently in parts of Los Angeles
where large numbers of high-income residents live as well as in parts of the city
where most of the residents are Black.65 Policy decisions thus play a large role in
determining whether ADUs become a viable tool for increasing housing supply
and affordability, promoting dense development, and satisfying seniors’ prefer-
ences to age in place.
To overcome local intransigence in cities and towns that have tried to keep ADUs

out, more aggressive reforms will be necessary at the state level. Christopher
Elmendorf has identified approaches to housing affordability in his other work that
may be well adapted to the problem of ADUs.66 Elmendorf envisions a series of steps
whereby states create targets for localities to increase the housing supply; real estate
developers and third-party interest groups gain new rights to sue localities that block
applications for permits that would increase supply; and the state adds in financial
penalties for localities that fail to increase the availability of housing over a predeter-
mined number of years. These kinds of reforms could work well to promote the
growth of ADUs. They have the advantage of altering the incentive structure for
local governments from “how do we say no to these developments?” to “how do we
get more approvals for these developments?” To comply with state mandates, local
officials might even need to take steps to encourage single-family homeowners to
consider construction of ADUs, which could help to overcome a major obstacle to
their construction – which is residents’ ignorance about the opportunity to build
them.67 Policymakers could also incentivize homeowners to build ADUs to help
care for elders in their communities. For example, with proper supervision and
regulation, single-family homeowners might become on-site caregivers for elderly
residents of adjacent ADUs. In that way the homeowner could receive a stable
source of income as both a landlord and a part-time caregiver, and the elderly
resident would have assistance and companionship close at hand in the event of
any emergencies.
To be sure, housing policy is only one important part of the necessary societal

changes. Prior to the pandemic, advocates for the elderly pushed to increase the
funding and availability for home-care services through Medicare, Medicaid, and
perhaps nationalized long-term care insurance. Ways to improve further the pro-
spects of seniors who want to age in place include increasing the availability of high-
quality in-home caregivers and investing in highly skilled home-based primary care
programs. Increasing the appropriate housing supply through ADUs is a necessary
but not sufficient measure to facilitate that goal.

65 Sarah Thomaz & Jan Brueckner, ADUs in Los Angeles: Where Are They Located and by How
Much Do They Raise Property Value? (unpublished manuscript), at 16.

66 Christopher S. Elmendorf, Beyond the Double Veto: Housing Plans as Preemptive
Intergovernmental Compacts, 71 Hastings L.J. 79, 130–134 (2019).

67 Chapple et al., supra note 53, at 18.
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22.3 conclusion

People change as they age, but the stability of their housing preferences is rather
remarkable. The elderly generally wish to remain in their long-time homes for as
long as they possibly can, and when that option is no longer feasible, many of them
desire a nursing care facility that will preserve the normality and privacy that
characterized their earlier years. Despite the consumerist culture of the US, the
market provides fewer options for late-in-life residential living than for any other life
stage, and the options that the market does provide are mostly institutionalized and
unappealing to large segments of the elderly population. Consider the heterogeneity
of housing options available to a forty-five-year-old American. It is not obvious that
the option set available to that person’s parent, who is thirty years older, should be so
much more restricted. Yet because the elderly are often paying indirectly for long-
term care, through insurance or government entitlements, and because local laws
substantially constrain the supply of housing, there is a mismatch between what
seniors want (and arguably need) and what they get.

The COVID-19 pandemic may hasten a trend that was already underway, which
is that many Americans wish to age in small housing units located within the
neighborhoods they’ve grown attached to, or nursing homes that feel at least a little
bit like home. To date, the nation has done a poor job of making these kinds of
options broadly available to the elderly, and misguided land-use policies seem to be
one major reason why. The pandemic underscores that some of the selling points of
these housing arrangements are not merely matters of consumer preference but can
be issues of life and death as well. COVID-19 may be the worst infectious disease of
our lifetimes, but it will not be the last. As Americans begin living into their nineties
and hundreds with increasing frequency, much of the existing resistance to the
changes we anticipate here eventually will be overcome. Building the right housing
now is an essential strategy to minimize the dislocation and anxiety that will occur
when tens of millions of aging people discover that so many of their choices
are unpalatable.
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