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Abstract

The growth of the ‘gig economy’ has prompted debate about the regulation of arrangements to
obtain work and income through digital labour platforms. For platform workers who are classified as
freelancers or independent contractors, rather than as employees, one possibility is to invoke general
laws on the fairness of contractual terms to challenge the inclusion of harsh or one-sided provisions
in the contracts of adhesion typically drafted and imposed by digital platforms. To test the potential
application of one such regime, in pt 2-3 of the Australian Consumer Law (‘ACL’), we systematically
analyse the terms and conditions used by various platforms intermediating work performed in
Australia, within and across different industry sectors. Our analysis uncovers many examples of
terms that are designated in s 25 of the ACL as potentially unfair or that have been identified as
potentially problematic by the Australian Competition and Consumer Commission (‘ACCC’). We
also examine the practical difficulties confronting a worker seeking to challenge the fairness of their
contract terms, against the background of recent reforms to enhance the efficacy of this regime.

Accepted 4 March 2023

| Introduction

The gig economy (or ‘sharing economy’ or ‘platform economy’, as it is variously termed) can
encompass many different types of ‘peer-to-peer’ transactions, including the sale or lease of goods
or land." But a good deal of the public and scholarly debate concerning the use of apps and websites
to create digital marketplaces has revolved around arrangements for the supply of personal services.
This is especially true when the services in question are sourced from workers who might otherwise
have been regarded as employees of the ‘end-users’ who benefit from their labour, or (more likely)

1. Eurofound, Employment and Working Conditions of Selected Types of Platform Work (Research Report, 24 September
2018) 9-10.
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of the digital platforms who connect them.? In two sectors in particular, personal transport and food
delivery, there has been a great deal of both controversy and litigation concerning the potential
application of minimum wage laws and other labour standards.” There are, however, many other
types of labour market, including for the supply of personal care and support, that are potentially
affected by the growing use of digital labour platforms.*

In the absence of any significant legislative intervention, it seems likely that many of the ‘gig workers’
offering their services through digital platforms will, whether appropriately or not, be categorised as self-
employed ‘freelancers’ or independent contractors. As such, whatever the application of broadly framed
laws on work health and safety or discrimination, they may fall outside the protection of labour statutes
such as the Fair Work Act 2009 (Cth).” The chances of platform workers in Australia successfully es-
tablishing that they are employees, in the face of contracts classifying them otherwise, have been sig-
nificantly reduced by two recent decisions of the High Court. These insist that disputes over employment
status are to be resolved by reference to the rights and obligations contractually agreed between the worker
and the person or organisation engaging their services, not the reality of the relationship or what actually
happens in practice.® In a recent case, a Full Bench of the Fair Work Commission made it clear that a food
delivery rider would have been classified as an employee, had the tribunal been permitted to assess the
substance of his relationship with the platform through which he was finding work.” This is not to say that
digital labour platforms cannot choose to be employers.® As the law stands, however, most are free to avoid
the costs and liabilities associated with having that status.

2. See, for example, Valerio De Stefano, ‘The Rise of the “Just-in-Time Workforce”: On-Demand Work, Crowdwork and
Labour Protection in the “Gig-Economy” (Conditions of Work and Employment Series No 71, International Labour
Office, 2016); Jeremias Prassl, Humans as a Service: The Promise and Perils of Work in the Gig Economy (Oxford
University Press, 2018); International Labour Organization, World Employment and Social Outlook 2021: The Role of
Digital Labour Platforms in Transforming the World of Work (International Labour Office, 23 February 2021).

3. For reviews of the international case law on the status of such workers, see, for example, J Moyer-Lee and N Kountouris, ‘The
“Gig Economy”: Litigating the Cause of Labour’ in ILAW Network, Taken for a Ride: Litigating the Digital Platform Model
(Issue Brief, March 2021) 6; Valerio De Stefano et al, ‘Platform Work and the Employment Relationship’ (ILO Working Paper
27, International Labour Office, 31 March 2021); Christina HieBl, “The Classification of Platform Workers in Case Law: A
Cross-European Comparative Analysis’ (2021) 42(2) Comparative Labor Law & Policy Journal 465.

4. In relation to care work, see, for example, Frances Flanagan, ‘Theorising the Gig Economy and Home-Based Service
Work’ (2019) 61(1) Journal of Industrial Relations 57; Alisa Trojansky, ‘Towards the “Uber-isation” of Care? Platform
Work in the Sector of Long-term Home Care and its Implications for Workers’ Rights’ (Workers” Group Research Report,
European Economic and Social Committee, 2020); Paula McDonald, Penny Williams and Robyn Mayes, ‘Means of
Control in the Organization of Digitally Intermediated Care Work’ (2021) 35(5) Work, Employment and Society 872; Per
Capita, ‘Contracting Care: The Rise—and Risks—of Digital Contractor Work in the NDIS’ (Report, June 2022).

5. See, for example, Andrew Stewart and Shae McCrystal, ‘Labour Regulation and the Great Divide: Does the Gig Economy
Require a New Category of Worker?” (2019) 32(1) Australian Journal of Labour Law 4; Anthony Forsyth, ‘Playing Catch-
Up but Falling Short: Regulating Work in the Gig Economy in Australia’ (2020) 31(2) King’s Law Journal 287.

6. Construction, Forestry, Maritime, Mining and Energy Union v Personnel Contracting Pty Ltd (2022) 96 ALJR 89; ZG
Operations Australia Pty Ltd v Jamsek (2022) 96 ALJR 144. See Joellen Riley Munton, ‘Boundary Disputes: Em-
ployment v Independent Contracting in the High Court’ (2022) 35(1) Australian Journal of Labour Law 79; Andrew
Stewart, Mark Irving and Pauline Bomball, ‘Shifting and Ignoring the Balance of Power: The High Court’s New Rules for
Determining Employment Status’ (2023) 46(4) University of New South Wales Law Journal (forthcoming).

7. Franco v Deliveroo Australia Pty Ltd (2022) 317 IR 253, [54].

8. Australian examples in this category have included Sidekicker, which provides hospitality workers; Hireup, which
organises disability care; and Weploy, which offers clerical and administrative services: see Natalie James, Inquiry into the
Victorian On-Demand Workforce (Report, Victorian Government, 2020) 142.
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Against this background, the Albanese Government is planning to empower the Fair Work
Commission to ‘make orders for minimum standards for new forms of work, such as gig work’, by
extending its jurisdiction under the Fair Work Act 2009 to regulate ‘employee-like’ types of work.” But
another and more immediate possibility, identified by a number of commentators,'° lies in the use of
general laws on the fairness of contractual terms. The potential unfairness of platform contracts has
been examined from the perspective of end-users: that is, those who use platforms to obtain goods or
services, whether as individual consumers,'! or businesses.'? It is also possible that workers who are
not employees might be able to challenge the inclusion of harsh or one-sided provisions in the contracts
of adhesion typically imposed as a condition of gaining access to digital labour platforms.

Our focus is on the unfair contract terms (‘UCT”) provisions in Part 2-3 of the Australian Consumer
Law (‘ACL), as set out in Schedule 2 of the Competition and Consumer Act 2010 (Cth)."® To test the
potential application of this regime, we analyse the terms and conditions used by various platforms
intermediating work performed in Australia, within and across different industry sectors. Our analysis
seeks to uncover examples of terms that are specifically designated in s 25 of the ACL as being potentially
unfair, as well as terms that have been identified as potentially problematic by the Australian Competition
and Consumer Commission (‘ACCC”). As the law currently stands (though this will soon change), there
is no prohibition on the use of such terms. Nor do we suggest that the terms in question would necessarily
be found by a court to be unfair if challenged. Nevertheless, the identification of such terms provides a
useful way of assessing the possible value of the ACL as a means of protecting platform workers.

We also examine the practical difficulties confronting a party seeking to challenge the fairness of
contract terms, against the background of recent changes to improve the efficacy of the UCT
provisions. We highlight in particular the role that the ACCC could and should be playing in seeking
to protect the interests of platform workers and the need for those workers to have access to cheap,
quick and effective methods of dispute resolution.

Il Contracts of Adhesion in the Gig Economy

In theory, the choice and flexibility offered by digital platforms should benefit both customers and
providers, with intermediaries making peer-to-peer transactions safe and efficient through

9. Tony Burke, ‘Important Step on Rights for Gig Workers” (Media Release, 29 June 2022). For support for this type of
approach, see Michael Rawling and Joellen Riley Munton, ‘Constraining the Uber-Powerful Digital Platforms: A
Proposal for a New Form of Regulation of On-Demand Road Transport Work’ (2022) 45(1) University of New South
Wales Law Journal 7.

10. Andrew Stewart and Jim Stanford, ‘Regulating Work in the Gig Economy: What are the Options?’ (2017) 28(3) Economic and
Labour Relations Review 420, 427-8; Joellen Riley, ‘Regulating Work in the “Gig Economy”” in Mia Ronnmar and Jenny Julén
Votinius (eds), Festskrift till Ann Numhauser-Henning (Juristforlaget I Lund, 2017) 669, 679-80; Katrina Woodforde, ‘Workers,
Apps and Fairness: Contracting in the Gig Economy’ (2021) 95(6) Australian Law Journal 449; Tess Hardy and Shae
McCrystal, “The Importance of Competition and Consumer Law in Regulating Gig Work and Beyond’ (2022) 64(5) Journal of
Industrial Relations 785.

11. See, for example, Connor Hogg, ‘Regulation in the Sharing Economy—The Sharing Economy: The Modern Consumer’s
Challenge’ (2018) 26(4) Australian Journal of Competition and Consumer Law 247; Jacobien Rutgers and Wolf Sauter,
‘Promoting Fair Private Governance in the Platform Economy: EU Competition and Contract Law Applied to Standard
Terms’ (2021) 23 Cambridge Yearbook of European Legal Studies 343.

12. See, for example, Australian Competition and Consumer Commission, ‘Uber Eats Amends its Contracts’ (Media Release, 17
July 2019).

13. As to the background to the introduction of these provisions, and the economic case for including them in what would
become the ACL, see Productivity Commission, Review of Australia’s Consumer Policy Framework (Inquiry Report No
45, 2008) vol 2, 14969, 403-41.
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innovative mechanisms for enhancing trust. This in turn has led to calls for either self-regulation or
light-touch regulation of platform operations.'* In practice, platforms frequently use standardised
contractual terms, as well as website architecture and algorithms, to leverage their power over users,
and there is little sign of market-based mechanisms emerging to control such behaviour."

That view has been confirmed by a number of studies of online platform terms and conditions.®
One detailed review of the terms used by 102 platforms for B2B (business to business) platform
transactions, conducted for the European Commission, revealed that many were unclear and/or
difficult to understand. They typically sought to disclaim platform responsibility, even for culpable
behaviour. Imbalanced provisions were common, especially in giving platforms a unilateral right to
change the conditions of use or to delist business offerings.

Similar observations have been made about the terms of service adopted by various ‘crowdwork’
platforms in two studies conducted by or on behalf of the International Labour Organization (‘ILO’). The
first of these, published in 2018, noted that the ‘complexity, length, and sometimes undefined nature of
these documents are compounded by the fact that most terms of service are presented to users at in-
opportune times for reading thoroughly, even if they had the time, desire or skill to comprehend them’.'®

A more recent study analysed the terms of service used by 31 major digital work platforms, 16 of
which were online web-based platforms and the other 15 location-based platforms providing taxi or
delivery services. The contracts in question, which tended to be lengthy, complex and legalistic, frequently
restricted worker autonomy or flexibility. For example, this might happen through exclusivity or ‘non-
circumvention® clauses purporting to tie workers and their clients to the platform for up to two years,"
strict stipulations as to methods of performance (such as routes to be used for transport or delivery) or the
terms on which work may be accepted or rejected, and restrictions on worker/client communications.
Platforms were also typically accorded a broad discretion to suspend or deactivate worker accounts.”’

In Australia, a survey of over 14,000 internet users in 2019 revealed that 13.1% of participants
had at some time undertaken digital platform work, with 7.1% doing so at the time of the survey or
within the preceding 12 months. Of those who had performed such work, 38.7% had done so ‘in
person at a specified location’, 28.2% had solely done ‘computer or internet-based only work’ and
33.1% had done both types of work. Consistent with findings from other parts of the world, only

14. See, for example, Molly Cohen and Arun Sundararajan, ‘Self-Regulation and Innovation in the Peer-to-Peer Sharing
Economy’ (2015) 82(1) University of Chicago Law Review 116.

15. Guido Smorto, ‘The Protection of the Weaker Parties in the Platform Economy’ in Nestor M Davidson, Michele Finck
and John J Infranca (eds), The Cambridge Handbook of the Law of the Sharing Economy (Cambridge University Press,
2018) 431.

16. See, for example, Jamila Venturini et al, Terms of Service and Human Rights: An Analysis of Online Platform Contracts
(Revan, 2nd ed, 2016); Chris Forde et al, The Social Protection of Workers in the Platform Economy (Study for the
Committee on Employment and Social Affairs IP/A/EMPL/2016-11, European Parliament, November 2017) 75-7;
McDonald, Williams and Mayes, ‘Means of Control in the Organization of Digitally Intermediated Care Work’ (n 4);
Penny Williams, Paula McDonald and Robyn Mayes, ‘Recruitment in the Gig Economy: Attraction and Selection on
Digital Platforms’ (2021) 32(19) International Journal of Human Resource Management 4136.

17. European Commission, Study on Contractual Relationships between Online Platforms and their Professional Users
(Final Report, Publications Office of the European Union, 2018) 12—15.

18. Janine Berg et al, Digital Labour Platforms and the Future of Work: Towards Decent Work in the Online World (Interational
Labour Office, 2018) 23.

19. It is possible that the validity or enforceability of such restrictions might be challenged under competition or antitrust
laws.

20. International Labour Organization, World Employment and Social Outlook 2021 (n 2) 98-9, 198-201.
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2.7% of digital platform workers in Australia derived their total income from digital platform work,
with many workers participating infrequently or to supplement an alternative income.”'

The survey also asked a series of questions about platform operations that provided interesting
insights on platform workers’ knowledge of their obligations and the terms and conditions of using
the platform to access work. Approximately one-third of platform workers (29.4%) were required to
display the brand or logo of the platform when performing work, and 28.2% were required to ‘be
available to work either at particular times, or for at least a minimum amount of time’. Over 40%
indicated they were not able to contact other workers through the platform, sub-contract their work
or do further work for a client they met on the platform without using that platform. Most workers
(48.4%) had to pay a set amount or percentage of their earnings to the platform, 36.1% were charged
a fee or subscription to simply access work, and 31.8% paid to receive priority work opportunities. If
the standard of their work was unsatisfactory, 47.9% said access to work opportunities could be
restricted by the platform. If they declined work, 22.8% said they were penalised by the platform,
and 21.2% did not know if they would be penalised.

A substantial minority of respondents (between 14% and 33%) answered ‘I don’t know’ to statements
about platform operations, suggesting that they were unaware of the conditions set by the platform. This
may be because they had not read the terms and conditions, or because the terms and conditions were
unclear, or because they had not yet experienced situations that would allow them to accrue the relevant
knowledge. For example, 32% did not know if their platform had a dispute settlement procedure, and
17.7% did not know if they were required to supply an ABN (Australian Business Number). These are
conditions commonly outlined in platform terms and condition documents.

Specifically regarding platform terms and conditions, almost one-third (29.8%) of workers said that the
platform had ‘changed my contract or terms and conditions’. Of equal relevance, however, is that another
26.6% did not know whether their terms and conditions had changed, suggesting an awareness that
contractual conditions might change without their knowledge. Platforms did, however, tend to provide
information on regulations with which workers have to comply (such as tax) to 41.2% of workers.

Some of the problems identified with platform work contracts can also extend to the agreement
(assuming there really is one) between the worker and the client or consumer for whom the services are
performed. Once again, the terms of that contract are typically dictated by the platform. Prassl and Risak, for
example, have urged legislators to prohibit ‘the notorious clauses that enable the [end-user] to refuse to
accept a completed task without having to give a reason and refrain from paying the advertised remu-
neration or provisions that the result may be kept even in those cases’.** For present purposes, however, we
focus on the question of possibly unfair terms in the contract between the digital platform and the worker.

1l Challenging Unfairness in Platform Contracts

The European Commission’s study of B2B platform transactions mentioned above contains a useful
review of existing legal frameworks for regulating the fairness of contractual terms across the EU, as
well as in Australia, China, Mexico, Switzerland and the US.?* In some of these countries, there are
detailed regulations for B2B contracts that parallel those applicable to consumer transactions. In

21. Paula McDonald et al, Digital Platform Work in Australia: Prevalence, Nature and Impact (Department of Premier and
Cabinet, Victoria, 2020).

22. Jeremias Prassl and Martin Risak, ‘The Legal Protection of Crowdworkers: Four Avenues for Workers” Rights’ in Parmela
Meil and Vassil Kirov (eds), Policy Implications of Virtual Work (Palgrave Macmillan, 2017) 273, 291.

23. European Commission, Study on Contractual Relationships (n 17) 15-31.
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many other countries, the only controls lie in general provisions or principles regulating unfair
commercial practices, bad faith conduct or unconscionability.

A prominent example of that last doctrine being used to challenge the fairness of a platform
worker’s contract occurred in Canada. In Uber Technologies Inc v Heller,24 an Uber Eats driver’s
contract required him to pursue any dispute he might have with the platform through arbitration in the
Netherlands. Just starting the arbitration process would cost the driver most of his yearly income—and
he would likely need to travel to the arbitration forum as well, imposing further costs. Given the
inequality of bargaining power that had caused him to agree to so improvident a bargain, a majority of
the Canadian Supreme Court held that this provision was invalid on the grounds of unconscionability.

It is far from clear that such reasoning could or would be applied in Australia. The courts here have
generally taken the view that inequality of bargaining power alone is not sufficient to render a contract
voidable under the equitable doctrine of unconscionable bargains.?> Nor could it be assumed that having
terms imposed by a platform, more or less at will, would contravene the statutory prohibition on un-
conscionable conduct in s 21 of the ACL, given the fairly high bar for such findings set by the High Court.*®

The more obvious option in Australia is to invoke a statutory jurisdiction to review the fairness of
contract terms. In theory, there are a number of regimes that could potentially apply, but many of
these have significant limitations. Some State industrial laws, for example, allow unfair terms in
contracts relating to the performance of work (including by independent contractors) to be varied or
set aside.”” But these laws cannot generally be invoked against incorporated businesses because of
the pre-emptive provisions in s 26 of the Fair Work Act 2009 (Cth) and Part 2 of the Independent
Contractors Act 2006 (Cth). There might be a similar problem with contractors trying to invoke the
jurisdiction of the Victorian Civil and Administrative Tribunal (VCAT) to grant relief against unfair
contracts in resolving ‘trader-trader disputes’ over sums of less than $10,000.%*

Part 3 of the Independent Contractors Act 2006 superficially looks more promising. It allows a
party to a contract for services that involves the performance of work by an independent contractor
to complain to the Federal Court or the Federal Circuit and Family Court that the contract is ‘harsh’
or ‘unfair’. If the court agrees, it may vary or set aside all or part of the contract. The problem,
however, is that to the extent that a platform worker is a contractor, the relevant contract for services
may well be with the end-user, not the platform.*’ It might still be argued that the agreement with the
platform to facilitate that transaction is a ‘collateral arrangement that relates to a services contract’,
which under s 5(4) of the 2006 Act may be taken to be part of that contract. But the scope of that
concept has not been tested.*”

The much more straightforward possibility, on which this article focuses, is that the fairness of a
standard form contract between a worker and a platform may be reviewed under Part 2-3 of the ACL.

24. (2020) 447 DLR 4th 179.

25. See, for example, ACCC v CG Berbatis Holdings Pty Ltd (2003) 214 CLR 51.

26. See, for example, Australian Securities and Investments Commission v Kobelt (2019) 267 CLR 1.

27. See, for example, Industrial Relations Act 1996 (NSW) pt 9; Industrial Relations Act 2016 (Qld) ss 471-2.

28. Australian Consumer Law and Fair Trading Act 2012 (Vic) ss 184-5. See James (n 8) 171.

29. This has been a point of contention in litigation involving platforms such as Uber, which has frequently argued (albeit
often unsuccessfully) that is in the business of supplying technological support, not running a transport business: see, for
example, Gupta v Portier Pacific Pty Ltd (2020) 296 IR 246, [37]-[54].

30. Woodforde (n 10) 461-2.
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Since being amended with effect from November 2016,*' the UCT provisions have extended
beyond consumer transactions to cover a ‘small business contract’.** At the time of writing, s 23(4)
ofthe ACL defines this to include a contract for the supply of services to which one of the parties is a
business employing fewer than 20 persons, provided the price payable for those services does not
exceed $300,000 or for a contract of more than 12 months’ duration, $1,000,000. But a contract of
employment is not reviewable, since the definition of the term ‘services’ in s 2(1) of the ACL
specifically excludes ‘the performance of work under a contract of service’.

Given the unlikelihood of a platform worker employing 20 workers of their own, or earning more
than $300,000 per contract, any work arrangement that does not involve employment should readily
qualify as a small business contract. Importantly, this would be so whether the worker concerned
was considered to be supplying services to the platform or acquiring services (in the form of
technological support) from that business. Given too what has been said about the control typically
exercised by platforms over their terms of use, it is also likely that the contract will satisfy the
‘standard form’ requirement in s 23(1)(b).>*

A term in such a contract cannot be challenged, however, if it defines the main subject matter of
the contract, sets the price payable for the services or is required or expressly permitted by a
Commonwealth, State or Territory law (s 26(1)).

For a term to be treated as unfair, three requirements must be satisfied (s 24(1)). The term must
(a) cause a ‘significant imbalance’ in the parties’ contractual rights and obligations, (b) not be
reasonably necessary to protect the legitimate interests of the party advantaged by the term, and
(c) have the potential to cause financial or other detriment if applied or relied upon. In applying
those tests, a court must have regard to the extent to which the term is ‘transparent’ and to the
contract as a whole (s 24(2)). A term is considered to be transparent if it is expressed in plain
language, legible, presented clearly and readily available (s 24(3)).>* It is for the party asserting
unfairness to establish the significant imbalance and detriment requirements, but there is a
rebuttable presumption that a term is not necessary for the legitimate protection of the party
seeking to rely on it (s 24(4)).%

31. Treasury Legislation Amendment (Small Business and Unfair Contract Terms) Act 2015 (Cth).

32. A similar extension was made to the equivalent provisions in the Australian Securities and Investments Commission Act
2001 (Cth) pt 2, div 2, sub-div BA concerning financial products and services. Those provisions were further extended,
with effect from April 2021, to cover insurance contracts: Financial Sector Reform (Hayne Royal Commission
Response—Protecting Consumers (2019 Measures)) Act 2020 (Cth) sch 1.

33. A contract is presumed to be in a standard form unless proven otherwise (s 27(1)). A court ruling on this issue must take
into account certain factors set out in s 27(2), which include the parties’ relative bargaining power, whether one party
prepared the terms, and whether the other was given an effective opportunity to negotiate them: see, for example, A/BI
Holdings Pty Ltd v Virtual Technology Services Pty Ltd [2022] FCA 696. A party’s willingness to negotiate or ‘be
flexible’ over its standard terms cannot of itself rebut the presumption, unless there is evidence to show this actually
happens: Ferme v Kimberley Discovery Cruises Pty Ltd [2015] FCCA 2384.

34. Ttis difficult to see, logically, how the transparency of a term can be relevant to the matters set out in s 24(1): see ACCC v
Smart Corp Pty Ltd (No 3) (2021) 153 ACSR 347, [71]; Peter Sise, ‘The Unfair Contract Term Provisions: What’s
Transparency Got to Do with It?” (2017) 17(1) QUT Law Review 160. Nevertheless, a lack of transparency has been used
to bolster findings of unfairness in a number of cases: see, for example, ACCC v Chrisco Hampers Australia Ltd [2015]
FCA 1204; NRM Corp Pty Ltd v ACCC [2016] FCAFC 98; ACCC v Get Qualified Australia Pty Ltd (in liquidation) (No
2)[2017] FCA 709. Conversely, the fact that a term has been clearly worded and disclosed has been important in resisting
accusations of unfairness: see, for example, ACCC v Employsure Pty Ltd [2020] FCA 1409; Dialogue Consulting Pty Ltd
v Instagram, Inc [2020] FCA 1846.

35. Asto the general approach to be taken by courts in assessing these matters, see ACCC v CLA Trading Pty Ltd [2016] FCA
377, [54]. This summary has been widely cited and adopted: see, for example, Carnival plc v Karpik (The Ruby Princess)
(2022) 404 ALR 386, [250].
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Importantly for the design of our research, s 25 provides a non-exhaustive list of the kinds of
terms that may be treated as unfair, though they are not automatically to be treated as having that
character.*® In the case of a contract for services, these include terms:

(a) Permitting one party only to avoid or limit their performance;

(b) permitting one party only to terminate the contract;

(c) penalising one party only for breach or termination of the contract;

(d) permitting one party only to vary the terms;

(e) permitting one party only to renew or not renew the contract;

(f) permitting one party to vary the price payable for the services without the other being able to

terminate;

(g) allowing one party to vary the characteristics of the services being supplied;

(h) permitting one party to determine the meaning of the contract or whether it has been breached;
(1) limiting a party’s vicarious liability for wrongdoing by their agents;

(j) allowing one party to assign the contract to the other party’s detriment, without their consent;

(k) limiting one party’s right to sue the other;

() limiting the evidence that can be adduced in proceedings relating to the contract; or
(m) imposing an evidential burden on one party in such proceedings.

In a 2016 review of standard form contracts used by large businesses (including Uber) in selected
industries, the ACCC discussed independent contracting arrangements. In that context, it high-
lighted particular concerns with four types of term that it had encountered:’

Unilateral powers to vary the terms of the contract;
provisions unreasonably limiting one party’s liability, and/or requiring one party to indemnify the other
in a wide range of situations, including for loss or damage caused or contributed to by that other party;
® clauses conferring ‘inappropriate’ powers of termination; and
¢ misleading statements about legal rights.

Pending the commencement of the amendments outlined in Part VI of this article, the remedies available
in relation to terms identified under Part 2-3 of the ACL as being unfair are extremely limited. A party to the
relevant contract, or the regulator (which for federal purposes means the ACCC),*® may seek a declaration
from a court under s 250 that a particular term is unfair. The effect of such a declaration is to treat that term as
void. The rest of the contract may remain in operation, provided it can operate without the unfair term (s
23(2)). Section 15 makes it clear, however, that merely including an unfair term in a contract is not taken to
be a contravention of the ACL, so that the general remedies in Part 5-2 for contraventions of the ACL are not
engaged. At most, an injunction or an order for compensation may be sought against a person that purports
to apply or rely on a term affer it has been declared unfair under s 250 (ss 232(3) and 237(1)(a)(ii)). Section
239 also permits the regulator to seek redress against a party advantaged by a term that has been declared

36. Carnival plc v Karpik (The Ruby Princess) (2022) 404 ALR 386, [252], stressing that whether a provision of a type listed
in s 25 ‘is, in fact, unfair in the circumstances of the relevant contract is to be ascertained by the application of s 24 and the
principles referred to by Gilmour J in ACCC v CLA Trading’.

37. ACCC, Unfair Terms in Small Business Contracts: A Review of Selected Industries (ACCC, November 2016) 14-16.

38. ACL s 2(1) (definition of ‘regulator’); Competition and Consumer Act 2010 (Cth) s 4(1) (definition of ‘Commission’).
Equivalent State or Territory agencies may also seek to take action against unfair terms, to the extent that the ACL is given
effect under laws such as the Fair Trading Act 2010 (WA): see, for example, Commissioner for Consumer Protection v
Starland Management Pty Ltd [2022] WASC 96.
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unfair, on behalf of any class of persons not involved in the litigation who have been caused to suffer loss or
damage by the term or who are likely to suffer such loss. A court may make any order it thinks appropriate to
redress, prevent or reduce the loss or damage, though not an award of damages.

It is far from clear, however, how widely a declaration of unfairness can be considered to operate.
In particular, it is uncertain whether a party could be penalised under the existing regime for using a
slightly different version of the unfair term, or the same term in a slightly different contract.*

Despite these uncertainties, the ACCC has been fairly active in seeking to challenge unfair terms in
at least some types of small business contract.* It has sought a number of declarations of unfairness in
the courts,*! although not always with success.** It has also extracted enforceable undertakings from
businesses to vary specified terms.** Part 2-3 of the ACL has also been invoked in the course of private
litigation involving B2B transactions, including at least one case involving a digital platform.**

IV Review of Platform Work Contracts: Methodology

In order to test out the potential for the current version of the UCT provisions in the ACL to be used
to challenge the fairness of a contract between a digital labour platform and a worker using the
platform to find work, we analysed the terms and conditions of 15 digital platforms operating in
Australia. Each platform allows individuals to earn an income by working or offering services in
person at a specified location or by doing work that is computer or internet based.

The terms and conditions of the 15 platforms were downloaded and saved offline in October
2021 and analysed for the inclusion of terms that fall within the categories designated in s 25 of the
ACL as potentially unfair.

The 2019 national survey on digital platform work in Australia, to which reference was made earlier,
identified over 100 different platforms through which workers in Australia were registered to undertake
work,* as set out in the Appendix to this article. The platforms most commonly used by platform workers
to find work were Airtasker (34.8%), Uber (22.7%), Freelancer (11.8%), Uber Eats (10.8%), Deliveroo
(8.2%), Ola Cabs (7.2%), Upwork (6.2%) and Fiverr (6.0%).*® These platforms were included in the
sample for this study. Four are transport and food delivery services; however, the survey identified 11

39. Andrew Stewart, Warren Swain and Karen Fairweather, Contract Law: Principles and Context (Cambridge University
Press, 2019) 403-4.

40. See Treasury, Enhancements to Unfair Contract Term Protections (Australian Government, 2020) 82-9, summarising
the ACCC'’s enforcement activities in relation to both consumer and small business contracts following the expansion of
the jurisdiction in 2016. The Australian Securities and Investments Commission (ASIC) has likewise been prepared to
challenge terms in financial contracts: ibid 90—4.

41. See, for example, ACCC v JJ Richards and Sons Pty Ltd [2017] FCA 1224; ACCC v Mitolo Group Pty Ltd (2019) 138
ACSR 143; ACCC'v Fujifilm Business Innovation Australia Pty Ltd [2022] FCA 928. For a discussion of the first of those
decisions, see Mark Giancaspro, ‘Unfair Contract Terms and Small Business Contracts: Insights from Australian
Competition and Consumer Commission v JJ Richards and Sons Pty Ltd and the Case for Small Business Protection’
(2018) 26(1) Competition and Consumer Law Journal 25.

42. See, for example, ACCC v Employsure Pty Ltd [2020] FCA 1409. The unfair terms finding was not challenged on appeal:
ACCC v Employsure Pty Ltd (2021) 392 ALR 205.

43. See, for example, ACCC, ‘UGL to Restore Shorter Payment Terms for Small Business Suppliers’ (Media Release, 24
November 2020); ACCC, ‘Chicken Meat Processors Address Potential Unfair Contract Terms’ (Media Release, 25 May
2022).

44. See Dialogue Consulting Pty Ltd v Instagram, Inc [2020] FCA 1846, in which an arbitration clause in Instagram’s
standard terms was found not to be unfair. The correctness of this finding was not addressed on appeal: Instagram, Inc v
Dialogue Consulting Pty Ltd [2022] FCAFC 7.

45. McDonald et al, Digital Platform Work in Australia (n 21) 80.

46. Ibid 37.
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other types of work being done via digital platforms in Australia.*’ We thus extended our sample to select
platforms that represented the variety of digital platform work and a mix off in-person and online-only
services. We also chose to focus on businesses that were receiving significant media attention, were
identified in the national survey or were large digital platforms recognised globally. Our first sample
contained 16 platforms: Airtasker, Amazon Flex, Careseekers, Deliveroo, Fiverr, Freelancer, Guru,
Helpling, hipages, Mable, Mad Paws, Ola, PeoplePerHour, Uber, Uber Eats and Upwork.

For each platform, we accessed the publicly available terms and conditions via the platform
website. In each case the terms and conditions were downloaded, saved, read and checked for their
applicability to workers. Hyperlinks to additional terms or policies were embedded in the terms and
conditions of 8 platforms. These additional policies were subsequently downloaded and where
relevant included in the analysis. Privacy policies, payment services terms, community or other
‘guidelines’ and intellectual property policies were excluded from the analysis.

During this process, we identified that the terms and conditions of Deliveroo related only to cus-
tomers who were ordering services via the website/platform. Deliveroo, which has since ceased trading
in Australia,*® was subsequently excluded from the sample because terms and conditions that applied to
the worker were not publicly available. Additionally while the terms and conditions of Amazon Flex,
Uber and Uber Eats applied to all users (customers and drivers), these terms and conditions also made
reference to additional worker/driver agreements, which were not available without registering as a
worker. The analysis of the terms and conditions of Amazon Flex, Uber and Uber Eats is therefore
limited to terms that apply to all users. In the case of Uber and Uber Eats, the same set of terms and
conditions applies to all users who ‘access any application, website, content, product or service by
provided by Uber’, including UberX, Uber Eats and a range of other Uber services.

Table 1 summarises the final sample of 15 platforms against the types of work they offer.

In October 2021, terms and conditions of each platform were reviewed and coded against the categories
set out in s 25(a)~(m) of the ACL, aiming in each instance, to identify provisions that might potentially be
regarded as unfair. Additional provisions that might arguably be seen as UCT, but which did not map onto
any of those categories, were identified in a second stage of coding. In the final stage, the identified terms
were further classified by reference to the four categories of concern identified by the ACCC in 2016:
unilateral variation; limited liability and wide indemnities; termination powers; and misleading statements
about rights at law.* This iterative approach to coding produced some evidence of potential UCT in the
terms and conditions of all digital platforms, including evidence of the four categories of terms identified
by the ACCC as particularly concerning in relation to independent contracting arrangements.

V Examples of Potentially Unfair Terms

The analysis uncovered examples of terms designated in s 25 of the ACL as potentially unfair. The
findings from the coding and analysis of the terms in all 15 platforms are presented below.

It is also notable that for all food and transport platforms in our sample, and for the platform
Helpling, the terms and conditions specific to workers were not immediately or easily accessible.
Additional interrogation of the platform website was required to locate these terms, and in some
cases, the terms could not be located at all without commencing the process to register as a worker.
This suggests that individuals must first provide the platform with personal information and a tacit

47. Ibid 38-40.

48. Josh Taylor, ‘Deliveroo’s sudden collapse in Australia leaves delivery riders scrambling to find new jobs’ The Guardian,
17 November 2022.

49. ACCC, Unfair Terms in Small Business Contracts (n 37) 14-16.
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Table I. Sample platforms by type of work.

Type of Work

Platforms

Transport and food
delivery
Professional services

Odd jobs and
maintenance work
Writing and
translation

Clerical and data entry
Creative and

multimedia

Software development
and technology

Caring
Skilled trades work

Sales and marketing
support

For example, taxi services; food delivery; package
or goods delivery

For example, accounting; consulting; financial
planning; legal services; human resources; project
management

For example, running errands; general
maintenance duties; removalist

For example, academic writing; article writing;
copywriting; creative writing; technical writing;
translation

For example, customer service; data entry;
transcription; tech support; Web research;
virtual assistant

For example, animation; architecture; audio; logo
design; photography; presentations; voice overs
video

For example, data science; game development;
app, software or web development; server
maintenance; web scraping

For example, aged or disability care; pet services;
babysitting; nanny services

For example, carpentry; plumbing; electrical
work

For example, social media marketing; ad posting;
lead generation; search engine optimisation;
telemarketing

Amazon Flex, Ola and Uber/ Uber
Eats

Guru, Freelancer, PeoplePerHour
and Upwork

Airtasker and Helpling

Airtasker, Guru, Freelancer,
Fiverr, PeoplePerHour and
Upwork

Airtasker, Freelancer and Upwork

Airtasker, Freelancer, Fiverr,
PeoplePerHour and Upwork

Freelancer, Fiverr, PeoplePerHour
and Upwork

Airtasker, Careseekers, Mable and
Mad Paws
Airtasker and hipages

PeoplePerHour, Fiverr and
Upwork

commitment to commence work as a driver or rider before they are able to receive and fully review
the terms and conditions which will govern their work arrangements.*°

A Section 25 Examples Found

As Table 2 shows, the terms and conditions of all 15 platforms contained provisions that would
likely be regarded as falling within the categories designated in s 25 of the ACL as potentially
(though not necessarily) unfair.

The most common terms to appear were clauses that permit only one party to avoid or limit performance
(s 25(a)) and clauses which penalise one party for breach or termination (s 25(c)). The terms and conditions
of all 15 platforms contained such provisions. A range of terms and conditions were detected that had the
effect of limiting performance in either the provision of services advertised as offered by the platform (such
as worker verification) or limiting the availability of the site or features provided by the platform.

In all cases, platform terms and conditions provided the platform with the power to terminate (or
suspend) a worker’s use of the platform and to determine the material circumstances in which this
occurred. Termination by the platform was usually accompanied by an additional penalty, especially

50. Since our analysis in October 2021, some platforms, such as Ola and Helpling, have made the terms and conditions
applicable to workers more readily available on the main page of their website.
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Table 2. Number of platforms with likely examples of s 25 terms.

Likely Unlikely
s 25(a)—permits only one party to avoid or limit performance 15 0
s 25(b)—permits only one party to terminate 3 12
s 25(c)—penalises one party for breach or termination I5 0
s 25(d)—permits one party to vary terms 14 |
s 25(e)—permits only one party to renew or not renew 0 15
s 25(f)—permits only one party to vary upfront price 12 3
s 25(g)—permits only one party to vary characteristics of services supplied I 4
s 25(h)—permits only one party to determine breach or interpret meaning 13 2
s 25(i)—limits one party’s vicarious liability for wrongdoing by agents 13 2
s 25(j)—permits one party to assign contract without consent 9 6
s 25(k)—limits one party’s right to sue 14 |
s 25(1)—limits evidence one party can adduce 0 15
s 25(m)—imposes evidential burden on one party 0 15

if termination was the result of a breach of the terms and conditions. For example, Freelancer’s terms
permitted a fine of up to US$3,000 to be imposed for each breach, as a ‘reasonable pre-estimate or
minimum estimate’ of the loss likely to be suffered by the platform. It was also stipulated that the
user could bring ‘no claim whatsoever’ in relation to any suspension or termination of their account.

Appearing less frequently were examples of s 25(b). Only three platforms contained clauses that
permitted only one party to terminate (that party being the platform). These clauses and those
relating to unilateral variation are discussed in more detail below.

The only categories not to appear in any of the platform terms and conditions analysed were
permits only one party to renew or not renew (s 25(e)), limits on adducing evidence in proceedings
concerning the contract (s 25(1)) and the imposition of evidential burdens on one party (s 25(m)).

Table 3 summarises our findings on s 25 by platform. The terms and conditions of Mable, Guru,
Freelancer, Ola, PeoplePerHour, Uber and Uber Eats contained examples of nine or more s 25
categories. No fewer than six s 25 categories were found in any of the platforms reviewed.

In the sections that follow we discuss some of the examples we found, by reference to the
ACCC'’s four categories of concern.

B Unilateral Variation

The ACCC noted that ‘[tlhe most common clauses of concern in independent subcontracting
agreements were clauses that allowed the large business to unilaterally vary the agreement at any
time’.”" The concern is not limited to contracts of this type. In many of the cases to date in which
contract terms have been found to be unfair under Part 2-3 of the ACL, such provisions have been
among those successfully challenged.>

51. ACCC, Unfair Terms in Small Business Contracts (n 37) 14.

52. Besides the decisions previously cited, see also ASIC v Bendigo and Adelaide Bank Ltd [2020] FCA 716; ASIC v Bank of
Queensland Ltd [2021] FCA 957; Newham v The Peninsula School [2021] FedCFamC2G 273. See further Jeannie
Paterson and Rhonda Smith, ‘Why Unilateral Variation Clauses in Consumer Contracts are Unfair’ (2016) 23(3)
Competition and Consumer Law Journal 201; Woodforde (n 10) 458-9.
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Table 3. Likely s 25 examples by platform.
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25(1)

25(m)

All but one of the digital labour platform contracts in our sample (Helpling being the exception)
contained clauses that enabled the platform to unilaterally vary the terms and conditions of use. The
terms used by some platforms, however, did stipulate they would provide notice of any change.

C Limitation of Liability and Wide Indemnities

All the platform contracts we reviewed contained broad exclusions or limitations on liability. Seven
platforms had provisions that capped their liability in various ways. For example, Careseekers
imposed a limit of ‘the lesser of the total amount paid by you (if any) for any chargeable service or
feature on the Website or $500°. Airtasker’s liability was likewise limited to the total paid by the user
during the 12 months prior to the incident causing liability, or AUD$50.00, whichever was greater.
The remaining platforms did not limit their liability to a set amount but sought to exclude it completely,
at least in certain respects. Some of these exclusions were exceptionally broad, as in the case of Fiverr:
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In no event will Fiverr, its affiliates or their licensors, service providers, employees, agents, officers or directors be
liable for damages of any kind, under any legal theory, arising out of or in connection with your use, or inability
to use, the website, any websites linked to it, any content on the website or such other websites or any services or
items obtained through the website or such other websites, including any direct, indirect, special, incidental,
consequential or punitive damages, including but not limited to, personal injury, pain and suffering, emotional
distress, loss of revenue, loss of profits, loss of business or anticipated savings, loss of use, loss of goodwill, loss
of data and whether caused by tort (including negligence), breach of contract or otherwise, even if foreseeable.

Twelve of the platforms (Amazon Flex, PeoplePerHour and Fiverr being the exceptions) imposed
requirements on workers to indemnify the platform against certain types of loss or damage. Some of these
were simple party—party indemnities, covering loss caused by any breach by the worker of their obligations. >
But many others were expressed to operate in a much broader range of situations, which might not
necessarily involve any wrongdoing on the part of the worker. For instance, workers are required to hold
Mable and its affiliates harmless from any claims, liabilities, losses or expenses arising from, among other
things, use of the platform (including any information posted or transmitted), or the provision of care services.

By contrast and unlike the majority of platforms, the indemnity required by hipages was ex-
pressed not to apply to the extent that any loss, claim or liability arose out of gross negligence or
wilful default on the part of the platform or its representatives.

D Termination Powers

All platforms reviewed had broad powers to terminate contracts by terminating access to the
platform’s website and/or app. Three platforms did not provide the user (whether a worker or client)
a reciprocal right to terminate. These were Amazon Flex, Fiverr and PeoplePerHour.

Even where a reciprocal right to terminate was provided, contracts varied between permitting termination
for any reason whatsoever and detailing a range of circumstances that might warrant termination. Common
reasons included violation of the terms and conditions, violation of laws, cancellations of accepted tasks/
bookings and ‘problematic’ ratings and reviews. In these cases, the contracts provided the platform with
absolute discretion to determine whether the situation had occurred and to suspend or terminate the contract.

Some platforms provided detailed lists of potential violations. For example, Fiverr listed 11 potential
violations that could result in termination. Ola’s terms and conditions for drivers provided two pages of
specified service levels, which included a ‘Zero Tolerance Policy’. Seven of the fifteen platforms provided,
in a separate document, an additional ‘Code of Conduct’ or ‘Community Guidelines’ for all users of the
platform. Contracts could be terminated for breach of these community standards.

E Misleading Statements About Legal Rights

The presence of misleading statements about legal rights is necessarily harder to detect, given that
the characterisation of a provision as having that effect is likely to involve contestable assumptions.
One seemingly obvious candidate for examination is a term denying that a worker is an employee of
the platform through which they are finding work. Eleven platforms had such terms. However, by
definition such a provision cannot be an unfair term for ACL purposes, at least to the extent that it
seeks to characterise the platform—worker relationship. If the term were found to be misleading,

53. This is one of the four types of indemnity identified by Carter, the others being guarantor indemnities, third-party claim
indemnities and reverse indemnities: ] W Carter, ‘Contractual Indemnities—Are They Worth Having?’ (2009) 28(2)
Australian Resources and Energy Law Journal 169.
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because the worker was in fact employed by the platform, then as explained earlier the contract
would not be one for ‘services’ and hence would not be covered by the ACL!>*

A more likely candidate for challenge on this ground might be terms seeking to characterise the relations
between the parties involved in ways that do not necessarily accord with legal or practical reality. For
example, Ola’s terms insisted that it was ‘merely an intermediary providing online marketplace services’
and that its portal was ‘only a platform where the Driver may offer the Transport Services to Customers’.
Likewise, Mad Paws insisted not merely that it was not a party to any agreement between the sitters and
owners using its platform, but that it ‘has no control over, and is not responsible for’ the actions of those
persons (or indeed their pets). Based on previous court rulings as to the nature of a ridesharing platform’s
business,” the Ola terms in particular might be susceptible to legal challenge. However, we did not
consider for the purposes of our review that it was possible to form any clear opinion on the matter.

A further type of provision identified as potentially falling within this category by the ACCC in its 2016
review was an entire agreement clause. If a set of written terms were presented as exhaustively setting out the
parties’ rights and obligations, this might ‘mislead a subcontractor in instances where they may have
additional rights at law (for instance, based on pre-contractual representations made by the larger busi-
ness)”.”® Our review uncovered examples of such provisions in 10 of the 15 contracts. For instance, Mable’s
terms were stated to supersede ‘all prior oral or written understandings, communications or agreements’.

Terms that restrict the jurisdiction of legal proceedings or require legal proceedings in a foreign
court might also constitute a misleading statement about legal rights. Examples of such clauses were
identified in the conditions imposed by eight of the platforms under review. As a general proposition,
there is nothing improper about the parties to a contract agreeing that their dealings are to be regulated
by the laws and/or courts of a country in which only one (or even neither) of the parties resides.”’ It is,
however, a different matter with ‘mandatory’ statutes—such as the ACL itself—which are either
expressed or can be construed to have effect on parties or transactions within a particular jurisdiction,
regardless of any choice of law to the contrary.’® Hence it is possible that a platform contract might be
misleading in suggesting the non-application of local laws of that sort, or in seeking to deny the
jurisdiction of a court or tribunal in the same jurisdiction to resolve disputes over their effect.

54. Note, however, that in this situation the misleading characterisation of a worker as an independent contractor might
breach the ‘sham contracting’ prohibition in s 357 of the Fair Work Act 2009 (Cth).

55. See above (n 29).

56. ACCC, Unfair Terms in Small Business Contracts (n 37) 16. As to the nature and effectiveness of entire agreement
clauses, see Stewart, Swain and Fairweather (n 39) 166-7.

57. See, for example, Carnival plc v Karpik (The Ruby Princess) (2022) 404 ALR 386, [7]-[8]. It was held by a majority of
the Full Court of the Federal Court in this case that it was not unfair for cruise passengers holding US tickets to be
prohibited from participating in an Australian class action. But Allsop CJ stressed that the result might have been
different if the passengers had been Australian: ibid, [9]. The High Court has granted leave to appeal the decision, with
judgement now reserved.

58. See, for example, Akai Pty Ltd v People’s Insurance Co Ltd (1996) 188 CLR 418; Valve Corp v ACCC (2017) 258 FCR
190. In Carnival plc v Karpik (The Ruby Princess) (2022) 404 ALR 386, [324]-[346] Derrington J expressed the view
that Part 2-3 of the ACL should not be regarded as a mandatory law. But the court did not ultimately need to resolve the
question of whether and to what extent the UCT provisions have extraterritorial operation. Derrington J was inclined to
the view that any such operation should be limited to contracts for which the proper law is that of Australia: ibid, [347].
But Allsop CJ expressed significant reservations about such an approach: ibid, [20]-[33].
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VI Practical Difficulties in Challenging Unfair Terms

In November 2020, Commonwealth, State and Territory consumer affairs ministers agreed to
improve the remedies available in respect of UCT.> The necessary amendments to the 4CL have
now been passed, as part of Schedule 2 to the Treasury Laws Amendment (More Competition, Better
Prices) Act 2022 (Cth).®® As from 9 November 2023, these will:

® cxpand the definition of a ‘small business contract’ to cover a contract made by a business
with fewer than 100 employees or an annual turnover of less than $10 million, and with no cap
set by reference to contract price;

* make it clear that repeat usage of a contract must be taken into account in determining whether
it is in a standard form;

e clarify that a contract may still qualify as in ‘standard form’, even if the other party is allowed
to negotiate minor or insubstantial changes, or can select a term from a range of pre-
determined options;

® prohibit the inclusion or use of a term subsequently found to be unfair, with contraveners
exposed to penalties of up to $10 million (or in certain cases potentially more) per breach; and

® broaden the power of the courts to grant redress for loss suffered or likely to be suffered through
the use of unfair terms, including by prohibiting the use of similar terms in future contracts.®'

These reforms will not just enhance the scope and effectiveness of the relief available to those
who challenge the fairness of terms in consumer and small business contracts. In theory, they should
increase the incentives to take action against UCT. However, what the announced changes do not
address are the potential barriers to accessing any new and enhanced remedial regime.

As the European Commission has noted in the context of regulating digital platform contracts, even
large businesses that are heavy users of platform services will rarely commence litigation to resolve
disputes about the faimess of their terms of use, given the cost and uncertainties involved.*> Those
problems are likely to be magnified in the case of self-employed platform workers. This is especially true
given that gig workers are disproportionately likely to be young and/or migrants working on temporary
visas, two groups who tend to have limited knowledge about their rights, and how to defend them.*®

In a number of countries, proceedings relating to UCT can be initiated by professional asso-
ciations or government bodies.®* But that does not guarantee that action will be taken. The ACCC,
for example, has been willing to investigate the fairness of terms imposed by digital platforms on

59. Legislative and Governance Forum on Consumer Affairs, ‘Joint Communique: Meeting of Ministers for Consumer
Affairs’, 6 November 2020. For background, see Treasury, Enhancements to Unfair Contract Term Protections (n 40). Cf
Mark Lewis, ‘Penalising the Inclusion of Unfair Terms in Standard Form Small Business Contracts—A Critical
Analysis’ (2019) 47(4) Australian Business Law Review 309, disagreeing with the need for these reforms.

60. Schedule 2 makes similar, but not identical, changes to the UCT provisions in the Australian Securities and Investments
Commission Act 2001 (Cth).

61. Significantly, the Act omits a further change that had been included in an earlier exposure draft released by the Morrison
Government: Treasury, ‘Strengthening Protections Against Unfair Contract Terms’, 23 August 2021, <https://treasury.
gov.au/consultation/c2021-201582> (accessed 23 August 2023). This would have created a presumption that the use of a
term the same as one previously found to be unfair, or substantially similar in effect, would also be regarded as unfair,
unless the contrary could be proved.

62. European Commission, Business-to-Business Relations in the Online Platform Environment (Final Report, Publications
Office of the European Union, 2017) 59-63.

63. McDonald et al, Digital Platform Work in Australia (n 21) 32-5, 82.

64. European Commission, Study on Contractual Relationships (n 17) 21, 30—1.
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some users, such as restaurants producing food to be delivered to customers.®® In 2019, its concern
about the imposition of unfair terms by digital platforms in relation to both consumers and business
users led it to recommend (or, more accurately, reiterate its previous support for) the introduction of
a prohibition against the use of UCT.®® In the course of its earlier review of UCT in small business
contracts, it had also engaged with Uber over its standard Driver Agreement, persuading the
platform to limit the circumstances in which it could terminate the contract.®’ That seems to have
been a rare example of the ACCC concerning itself with platform work contracts. The agency has
not otherwise demonstrated any interest in seeking to protect self-employed platform workers, even
though, as explained above, they clearly seem to fall within the unfair term regulations in the ACL. It
has reported receiving very few inquiries from platform workers, suggesting that they are more
likely to channel any concerns to bodies such as the Fair Work Commission.®®

In 2020, the Victorian Government published a report of an inquiry into on-demand work
conducted by the former Fair Work Ombudsman, Natalie James. Responding to preliminary
findings from our research, as well as other evidence as to contractual arrangements for such work,
the report addressed the adequacy of existing regimes for remedying unfair terms. In relation to the
ACL, it observed that while the ACCC might be ‘highly visible in supporting small businesses ...
platform workers do not see this agency as a natural “go to” in seeking help’.% Given the potential
confusion about the interaction of different UCT regimes, including the one administered by
VCAT,” the report concluded that the ‘pathways’ in question were ‘not suitable to ensure fairness or
transparency for platform workers’.”!

The report recommended, among other things, that governments ‘clarify, enhance and
streamline’ the relevant laws so that they are accessible to ‘low-leveraged workers’ and enable
‘system-wide scrutiny” of platform work contracts.”” It also proposed that an appropriate agency be
‘sufficiently resourced to provide effective support to self-employed platform workers and to
prioritise actions against systemic deployment of unfair contracts involving these workers’.”® This
might be an existing agency (such as the ACCC or the Australian Small Business and Family
Enterprise Ombudsman, or an equivalent body at State level) or a new ‘Streamlined Support
Agency’.”

In response to this recommendation, the Victorian Government has made it clear that since ‘[t]he
Commonwealth controls many of the levers to change laws that are relevant to on-demand work’, its
priority will be to advocate for national reform on this and other issues.”” Nevertheless, it has
established a Gig Worker Support Service to allow Victorian gig workers to ‘obtain information

about conditions they should expect to be offered by platform companies’.”®

65. See, for example, ACCC, ‘Uber Eats Amends its Contracts’ (n 12).

66. ACCC, Digital Platforms Inquiry (Final Report, ACCC, 2019) 497-8.

67. Treasury, Enhancements to Unfair Contract Term Protections (n 40) 82.

68. James (n 8) 170.

69. Ibid 171.

70. See above (n 28).

71. James (n 8) 203.

72. Ibid 204.

73. Ibid.

74. Ibid. As to the broader functions envisaged for such a new agency, see ibid 195-6.

75. Victorian Government, The Victorian Government Response to the Report of the Inquiry into the Victorian On-Demand
Workforce (Report, 2021) 3, 5-6.

76. Tim Pallas, ‘Increasing Fairness And Support For Victorian Gig Workers’ (Media Release, 21 October 2022). See <https://
www.vic.gov.au/gig-worker-support-service> (accessed 23 August 2023).
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Another step the Victorian Government has taken is to promulgate a set of Fair Conduct and
Accountability Standards for digital platforms engaging ‘non-employee on-demand workers’.”’
These will initially be voluntary, but the government is ‘planning to introduce laws in 2023 to ensure
compliance’.”® Among other things, a standard on ‘bargaining power’ encourages platforms to
ensure that the terms of any applicable contract are ‘clear and able to be understood’ and ‘consistent
with the nature of the actual engagement’.”® Platforms should consult with workers over the fairness
of any proposed terms, for example, as to liability for damage arising from the performance of
platform work, and be willing to amend the contract or consider other ways of fairly distributing that
or other risks. There should also be a process for workers to challenge platform decisions that affect
their terms and conditions, or that find them to be in breach of their obligations.** The new Support
Service will be tasked with maintaining a register of platforms that sign up to the Standards.®!

It remains to be seen how and to what extent both the Victorian Government’s plans to regulate in this
area and the role of the ACL’s UCT provisions are affected by the election of a federal Labor government
that is far more interested in protecting gig workers than its conservative predecessor. As previously
mentioned,* the Albanese Government has indicated that it will seek to empower the Fair Work
Commission to regulate wages and working conditions for at least some types of platform worker. That
change, or more especially what the Commission does with its augmented powers, might well ‘crowd out’
any new form of State regulation. It might also, conceivably, reduce the scope and utility of any litigation
against UCT. But it seems more likely that there will still be opportunities under that regime to address
issues with contractual provisions on matters that are not covered by any new Commission standards.

VIl Conclusion

The concept of fair contracts for platform workers is one of the five ‘pillars’ of the Fairwork
Principles adopted by the Fairwork Foundation, established by the Oxford Internet Institute in
partnership with a large number of organisations around the world.®* Besides calling for terms to be
‘transparent, concise, and provided to workers in an accessible form’, the Foundation has identified
the need for contracts to clearly identify the party contracting with the worker and to be free of
‘clauses which unreasonably exclude liability on the part of the platform’.®*

In Europe, a major initiative from the European Union has sought to respond to this challenge. The

Platform to Business (‘P2B’) Regulation® imposes detailed obligations in relation to the terms and
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Sandra Fredman et al, ‘Thinking Out of the Box: Fair Work for Platform Workers’ (2020) 31(2) King s Law Journal 236.

84. Fairwork Foundation, The Five Pillars of Fairwork: Labour Standards in the Platform Economy (Fairwork Foundation,
2019) 5. On the desirability of platform work terms being clear and transparent, see also Berg etal (n 18) 107; ILO, World
Employment and Social Outlook 2021 (n 2) 256.
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conditions governing the relationship between online intermediation services and ‘business users’, a
term which is broad enough to include self-employed workers.*® Among other things, terms must be
‘drafted in plain and intelligible language’, be easily available to users (including before any contract is
formed), and set out the grounds for terminating, suspending or restricting use of the intermediary’s
services (Art 3(1)(a)~(c)). Changes must be clearly notified, with users given at least 15 days to decide
whether to terminate the contract (Art 3(2)). Decisions to restrict, suspend or terminate use of the
platform must be communicated in writing and users given an opportunity to respond (Art 4). The
criteria for ‘ranking’ goods or services (i.e. the relative prominence given to one user’s offerings over
those of others) must be clearly outlined (Art. 5). So too must any differentiation between users (Art 7),
any restrictions on the ability of users to offer the same goods and services to customers by different
means (Art 10), and the right of users to terminate the contract (Art 8(b)). Online intermediation services
are also generally prohibited from making retroactive changes to terms and conditions (Art 8(a)).

At present, Australia has no equivalent to those provisions. In the absence of such explicit
controls, or of effective forms of collective bargaining over the terms on which platform workers are
engaged,®” the ACL’s UCT regime may have an important part to play in controlling the use of
superior bargaining power by digital labour platforms to impose one-sided and unfair conditions.

As our analysis has shown, each of the 15 platform work contracts we reviewed contained
multiple instances of provisions likely to fall within the categories of potentially unfair terms set out
in s 25 of the ACL. Many of those contracts also exemplified the concerns expressed by the ACCC in
its 2016 review, concerning powers of unilateral variation, broad indemnities or limitations on
liability, inappropriate powers of termination, and (though less clearly) misleading statements about
legal rights. We stress that our analysis does not and cannot suggest that the terms we have identified
would necessarily be regarded by a court as unfair, once full account is taken of the context and of
the need to satisfy the criteria set out in s 24 of the ACL. What is potentially unfair may not actually
be unfair. That said, it is hard to imagine that, at the very least, the unilateral powers of variation
found in all but one of the contracts we examined would not be struck down if challenged.

The changes that have been introduced to the UCT regime in the ACL, not least the provision for
the imposition of penalties for merely proposing unfair terms, are likely to create greater incentives
for legal challenges to the fairness of platform work contracts. But what seems to us to be of equal
importance is pursuing three other reforms.

One is to impose a positive obligation on platforms to ensure that workers can access and
understand the contractual terms that will govern their use of the platform and the performance of
their work. Our research revealed that many platforms spread their conditions across multiple
documents, some of which were not easily accessible by those still considering whether to sign up
for work. In our view, transparency is not just a matter to be considered in determining the fairness of

86. Note, however, that not all digital labour platforms are likely to qualify as online intermediation services: Zachary
Kilhoffer et al, Study to Gather Evidence on the Working Conditions of Platform Workers (VT/2018/032, Final Report,
Publications Office of the European Union, 2020) 171-2.
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question of voice and representation for gig workers, see, for example, Adrian Wilkinson, Tony Dundon, Paula K
Mowbray and Sarah Brooks (eds), Missing Voice? Worker Voice and Social Dialogue in the Platform Economy (Edward
Elgar, 2022); José Maria Miranda Boto and Elisabeth Brameshuber (eds), Collective Bargaining and the Gig Economy: A
Traditional Tool for New Business Models (Hart Publishing, 2022); Anthony Forsyth, The Future of Unions and Worker
Representation The Digital Picket Line (Hart Publishing, 2022) chs 9-10.
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contractual terms, as it presently is under s 24(2)(a) of the ACL. Making all terms transparent, easily
accessible and understandable for workers should be a regulatory objective in its own right.

A second goal should be to ensure that an appropriate regulator is empowered and resourced to
bring the same scrutiny to bear on platform work contracts that the ACCC has done for many other
types of small business contract over the past six years. If the ACCC is not willing or able to perform
that role, it should be given to another agency—possibly the Fair Work Ombudsman.

A third reform should be to provide platform workers with access to cheap, quick and effective
dispute resolution over issues concerning the fairness of their terms. The Fair Work Commission is now
empowered to resolve disputes over bullying and sexual harassment for self-employed workers as well
as employees.®™ There is no reason why the Commission could not be made an option for the resolution
of unfair contract claims as well.*® It would also be appropriate to allow trade unions or others to
commence class actions on behalf of workers, as can now, for instance, be done under enhanced
provisions for representative applications in relation to the breach of federal anti-discrimination laws.”’
The disparities of power and resources that create unfairness in contract terms in the first place must
surely also be considered when designing appropriate mechanisms for relief.

VIl Postscript

Since this article was written, the Albanese Government has introduced the legislation foreshadowed in Part
L. The Fair Work Legislation Amendment (Closing Loopholes) Bill 2023 (Cth) (‘Closing Loopholes Bill")
would empower the Fair Work Commission to set minimum standards for ‘employee-like’ workers who are
engaged through digital labour platforms, as well as to hear complaints from such workers (if earning less
than a prescribed income threshold) about ‘unfair deactivation’ from a platform. It is also proposed to add a
new Part 3A-5 to the Fair Work Act 2009 (Cth). This would allow independent contractors earning below
the threshold to seek relief from the Commission against any unfair contractual term dealing with what, in an
employment context, would be a ‘workplace relations matter’. However, the contractor would need to be
working under a ‘services contract’, and the term(s) being challenged would need to be either in that contract
or a collateral arrangement. For platform workers, that might raise the same issues we outlined concerning
the operation of Part 3 of the Independent Contractors Act 2006 (Cth), on which the proposed new
provisions are closely modelled. It is also unclear whether some of the potentially unfair terms discussed in
this article, such as overly broad indemnities or powers of unilateral variation, would fall within the concept
of a workplace relations matter. To the extent then that platform workers might still need to rely on the ACL
to challenge the faimess of the terms on which they are permitted to seek work, the Closing Loopholes Bill
does not do enough to address the concerns we have outlined in Part VII of the article.
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Appendix. Digital Labour Platforms in Australia (2019).

Platform Type(s) of work performed on the platform—Category Count %
Airtasker All categories 348 348
Uber Transport and food delivery 228 227
Freelancer Clerical and data entry; creative and multimedia; writing and translation; |18 1.8
sales and marketing; software development; professional services
Uber Eats Transport and food delivery 108 10.8
Deliveroo Transport and food delivery 82 8.2
Ola Cabs Transport and food delivery 72 72
Upwork* Clerical and data entry; creative and multimedia; writing and translation; 62 6.2
sales and marketing; software development; professional services
Fiverr Creative and multimedia; writing and translation; sales and marketing; 60 6.0
software development and technology
Amazon Turk Software development and technology; clerical and data entry 55 5.5
Foodora Transport and food delivery 52 52
Taxify Transport and food delivery 52 5.2
Mad Paws Caring 45 4.5
Sidekicker Clerical and data entry; odd jobs and maintenance; sales and marketing 35 3.5
Care.com Caring 34 34
Guru Clerical and data entry; creative and multimedia; writing and translation; 34 34
sales and marketing; software development; professional services
Careseekers Caring 33 33
hipages Skilled trades 30 3.0
oDesk* Clerical and data entry; creative and multimedia; writing and translation; 30 3.0
sales and marketing; software development; professional services
PeoplePerHour  Clerical and data entry; creative and multimedia; writing and translation; 25 25
sales and marketing; software development.
Oneflare Odd jobs and maintenance; creative and multi-media; skilled trades 25 2.5
99designs Creative and multi-media 24 24
TaskRabbit Odd jobs and maintenance 22 22
Lyft Transport and food delivery 21 2.1
Helpling Odd jobs and maintenance (incl cleaning) 18 1.8
Mable Caring—disability care 17 1.7
Dribbble Creative and multimedia 12 1.2
Toptal Professional services; software development; creative and multimedia 9 0.9
GLG Professional services 8 0.8
Pawshake Caring 8 0.8
Rev Writing and translation; clerical and data entry 8 0.8
Hireup Caring 6 0.6
Sherpa Transport and delivery 4 0.4
Appen Writing and translation; clerical and data entry 3 0.3
TRIBE Sales and marketing 3 0.3
All other 78 7.7
platforms

*Upwork was formerly oDesk. Both are reported separately here, reflecting the responses from survey participants. Source:
McDonald et al., Digital Platform Work in Australia (n 21).
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