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o the processes states use to select judges for peak courts influence gender diversity? Scholars have
debated whether concentrating appointment power in a single individual or diffusing appoint-
ment power across many individuals best promotes gender diversification. Others have claimed
that the precise structure of the process matters less than fundamental changes in the process. We clarify
these theoretical mechanisms, derive testable implications concerning the appointment of the first woman
to a state’s highest court, and then develop a matched-pair research design within a Rosenbaum
permutation approach to observational studies. Using a global sample beginning in 1970, we find that
constitutional change to the judicial selection process decreases the time until the appointment of the first
woman justice. These results reflect claims that point to institutional disruptions as critical drivers of gender

diversity on important political posts.

high ordinary or supreme courts as well as

constitutional courts, are increasingly staffed
by women (Hoekstra, Kittilson, and Bond 2014; Turquet
etal. 2011). Within the last decade, gender parity or near
parity has been reached on the national high courts of
Angola, Australia, Canada, Ecuador, Rwanda, Serbia,
and Slovenia. Women are increasingly serving as presi-
dents of prestigious courts, such as the Supreme Courts
of Canada and Israel as well as the Constitutional
Chamber of the Costa Rican Supreme Court. This
pattern is notable for several reasons. The presence of
more women on peak courts may influence the law
either because women understand the law in particular
contexts or evaluate facts differently than men (e.g.,
Boyd, Epstein, and Martin 2010; Glynn and Sen 2015)
or because male judges behave differently when they
share the bench with women (Boyd, Epstein, and Martin
2010; Farhang and Wawro 2004). More diverse courts
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promote the legitimacy of the justice system (e.g., Ken-
ney 2013; O’Connor and Azzarelli 2011), and increased
gender diversity on important courts may be conceived
of simply as an unalloyed normative good absent differ-
ences in the behavior of male and female justices (e.g.,
Malleson 2003).!

Despite these benefits, most states are far from parity
(Turquet et al. 2011). Many have failed to begin to
diversify until relatively recently. Whereas the first
woman was appointed to the Mexican Supreme Court
in 1961, the Constitutional Court and Supreme Court of
Chile saw their first women judges in 1989 and 2001,
respectively. While the first woman appointed to the
Federal Constitutional Court in Germany was made in
1951, the first woman appointed to the Lord Appeal in
Ordinary of the United Kingdom was made in 2004.”
As Kang et al. (Forthcoming) note, the selection of the
first woman justice to a peak court has an important
symbolic value; it garners significant media coverage
and can disrupt traditional perceptions of what and who
peak court justices are. The selection of the first woman
justice can also support further efforts to diversify. The
presence of a female justice signals to other women that
an appointment on the high court is possible. Dawuni
(2016) notes that the appointment of women to peak
courts opens up new channels of women-to-women
mentoring, providing support for women at lower

! We focus on gender diversification. See Kang et al. (2020) and
Kenney (2019) for intersectional approaches to diversification in the
judiciary.

2 We refer to Maria Cristina Salmoran de Tamayo (Mexico), Luz
Bulnes Aldunate and Marfa Antonia Morales (Chile), Erna Scheffler
(Germany), and Lady Brenda Hale (United Kingdom).
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levels of the judiciary. Likewise, once a woman is
selected to peak court, there may be pressure to main-
tain levels of diversity by replacing vacancies made by
women with other women judges (Arrington 2018).
The selection of the first woman, while insufficient for
gender parity, is a necessary first step in the diversifi-
cation process. What explains the timing of the first
woman to a country’s peak court?

In answering this question, we look to scholarship on
the underrepresentation of women in the judiciary, as
all-male courts reflect a radical form of underrepresen-
tation. Many of the potential causes of the underrepre-
sentation of women on peak courts involve deeply
complicated sociocultural processes, including limited
availability pools that follow from gendered appoint-
ments to lower courts (Anleu and Mack 2009; Epstein,
Knight, and Martin 2003), elite networks that fail to
identify qualified candidates (Hennette Vauchez 2015),
informal qualifications that exclude women (Gill and
Jensen 2020), and culturally structured role perceptions
that make a prestigious judicial career simply easier for
men to pursue (Feenan 2008; Kim 2009). Just as
scholars interested in descriptive representation among
members of parliament have focused on the rules for
selecting candidates, judicial scholars have focused on
appointment processes.

A central debate in the study of gender diversity in the
judiciary centers on whether to centralize the appoint-
ment power in a small number of offices (or individuals)
or to diffuse the appointment power across a relatively
large number of offices (Bratton and Spill 2002; Gill
2012; Valdini and Shortell 2016; Williams and Thames
2008). The former design is thought to create opportun-
ities for credit claiming and by so doing prevent coord-
ination failures when multiple actors are responsible for
selecting judges. In contrast, appointment processes that
rely on a relatively large number of actors promote the
construction of a wider pool of credible candidates and
make it more likely that there will be at least one actor
who is committed to diversification. A third perspective
suggests that the concern with the number of actors in
the appointments process may be misplaced. Diversity
can be achieved with many actors or with few. What
matters is a disruption to the process by which judges are
typically appointed (Arana Araya, Hughes, and Pérez-
Linan 2020).

We study the effect of a change in the constitutional
rules for appointing judges to peak courts on the rate at
which the first woman justice is appointed to such a
court. Drawing on existing literature, we develop insti-
tutional models of appointments in which a state’s
underlying pressure for institutional diversification
influences the effects of rules. We then develop a robust
empirical design that can be used by scholars working
on related problems in other fields. Our study uses a
Rosenbaum permutation approach for inference for
matched pairs.

Typically, scholars focus on how institutional struc-
tures influence the proportion of women serving on a
high court. Although these designs are potentially valid,
as Hoekstra (2010) and Hoekstra, Kittilson, and Bond
(2014) note, they rely on a number of assumptions that
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may not hold in practice. Focusing on the appointment
of the first woman, while important in its own right, also
improves the quality of our inferences. Given that peak
courts vary in size across countries and years but are
relatively small, comparing the proportion of women
across courts invites a key conceptual challenge. For
example, a five-judge bench with one woman has a
greater proportion of women than a six-judge bench
with one woman, but there is no compelling reason to
think that one woman provides more diversity to the
five-judge bench than the six-judge bench. There is also
apractical consideration. Making accurate comparisons
about the level or proportion of women on a court
would require only making comparisons across courts
with the same number of seats, a requirement that is
simply not feasible given how diverse judicial institu-
tions are across countries and years.

Our findings suggest that constitutional changes in
appointment structures accelerate the selection of the
first woman peak court justice. We find suggestive
evidence that changes that either increase or decrease
the number of actors tasked with selecting judges
decreases the time it takes for an all-male court to
diversify, and we find persuasive evidence that simply
changing the process by which judges are appointed,
even if changes do not affect the number of actors,
causes a decrease in the time to the first female appoint-
ment. These findings are most consistent with the
expectations of scholars who point to institutional dis-
ruptions as key drivers of diversification (e.g., Arana
Araya, Hughes, and Pérez-Lifian 2020; Hughes 2007;
Hughes and Tripp 2015).

The remainder of the paper is organized as follows.
We first summarize existing institutional arguments
about gender diversity on courts. Next, we develop a
theoretical framework that formalizes existing argu-
ments about the effects of selection institutions found
in the literature. We then describe our research design,
present our data, and summarize our results. Finally,
we consider the implications of our study for future
work on gender diversification in political contexts.

THE ROLE OF APPOINTMENT RULES

The institutional literature on gender diversity in the
judiciary has largely focused on the number and nature
of the actors responsible for judicial selections (Bratton
and Spill 2002; Valdini and Shortell 2016; Williams and
Thames 2008). A first perspective on the effects of
appointment rules emphasizes the concentration of
power to select judges on one or a small number of
office holders, especially if those office holders are
electorally accountable (Valdini and Shortell 2016).
Some empirical studies have suggested specifically that
executive appointment mechanisms promote greater
diversity on courts (Bratton and Spill 2002; Williams
and Thames 2008). The primary mechanism through
which this works involves incentives for “credit
claiming” (Valdini and Shortell 2016). Increasing the
number of actors in an appointment process makes it
more difficult for any one actor to claim credit for a
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successful process of diversifying the bench and also
less likely that any one actor will take the blame for a
failure (Arrington 2020). In short, increasing the num-
ber of actors creates a coordination problem over
accountability for diversity outcomes.

A second perspective suggests precisely the opposite
approach. In 2007, the Venice Commission issued a
report advocating for appointment processes that
weaken the control of the executive by making use of
diverse appointments commissions (Venice Commis-
sion 2007). Scholars have questioned the effect of merit
commissions on diversity (e.g., Arrington 2020; Goelz-
hauser 2016; 2018), but experts continue to look for
alternatives to centralized models. For example, Kowal
(2016, 21) writes, “To have any claim to legitimacy, a
twenty-first-century method of judicial selection must
be more effective in delivering a judiciary that reflects
our diverse communities. Reformers should explore
ways to bring a diverse array of stakeholders into the
selection process.” Gill’s (2012) analysis is supportive,
finding that the proportion of women on high courts is
related to the number of actors playing a role in the
process.

The argument for an increase in the number of actors
responds to a different type of problem than coordin-
ation failures over credit claiming. Adding more actors
promotes diversity of voice —for example, those from
the different branches of the national government, the
legal academy, the judiciary itself, and civil society. To
the extent that traditional recruitment patterns favored
traditional (i.e., male) judicial candidates, adding new
actors to the selection process should expand candidate
pools and make it more likely that women will be
included.

While the more general literature on institutional
effects on gender diversity in political bodies is robust
and varied,” a growing literature focuses on the role of
fundamental disruptions to the selection process (e.g.,
Fallon, Swiss, and Viterna 2012; Hughes 2007). Hughes
(2007) finds that extra-constitutional closures of legis-
latures for a significant amount of time are associated
with increases in gender diversity once legislatures are
reopened and new elections run. Scholars have also
found that exiting civil conflict is sometimes associated
with increased legislative representation of women
(Fallon, Swiss, and Viterna 2012; Hughes 2009; Hughes
and Tripp 2015; Tripp 2015). Applying the logic of
institutional disruption to the context of Supreme
Court and Constitutional Court appointments in Latin

3 The literature on gender diversity in politics has certainly empha-
sized the role of electoral rules, from proportional representation
generally to particular list designs (e.g., Stegmaier, Tosun, and
Vlachova 2014; Valdini 2012; Yoon 2004). It has also held a vibrant
debate over the use of gender quotas (e.g., Baldez 2006; Krook 2006;
Tripp and Kang 2008). Judicial scholars have also addressed quotas
or goals as potential drivers of diversity on courts (a summary is found
in Hoekstra 2010). In her case for gender quotas for the Supreme
Court of the United Kingdom, Malleson (2014) claims “The main
argument in favor of quotas is that, unlike all other methods, they are
guaranteed to work.” Yet, Hoekstra (2010) reminds us that an early
attempt to ensure gender diversity on the Supreme Court of Ecuador
via a quota did not increase the proportion of female judges.

America, Arana Araya, Hughes, and Pérez-Lifian
(2020) focus on events that result in the replacement
of the majority of a court’s seats, what the authors refer
to as “reshuffles.” They present evidence suggesting
that reshuffles lead to an increase in the percentage of
judges on a court who are women. Similarly, Kang et al.
(Forthcoming) find that women are more likely to be
selected when a new court is first formed, when all seats
need to be filled simultaneously and there is enhanced
visibility, and Dawuni and Kang (2015) argue that the
combination of a strong women’s movement combined
with the end of armed conflict may explain the selection
of women leaders to high courts in Burundi, Rwanda,
and Sierra Leone.

These different perspectives share a concern with
identifying features of society and politics that condi-
tion the effect of institutions. Hoekstra, Kittilson, and
Bond (2014) suggest that the diversity of legislative
bodies are the key to ensuring judicial diversity. Spe-
cifically, they argue that legislative gender quotas affect
high court diversity by creating diverse legislatures,
which help push for greater diversity in justice institu-
tions. Hughes and Tripp (2015) note how the effect of
the disruption of armed conflict on women’s legislative
representation depends on the international context.
Specifically, the end of strife has a larger effect on the
increased presence of women in the 1990s and early
2000s relative to earlier years due to the international
pressure to improve the status of women associated
with the 1995 UN Conference on Women in Beijing. In
the US state supreme court context, Bratton and Spill
(2002) find that executive appointment only promotes
greater diversity when courts are all-male. The differ-
ence they observe between executive appointment
schemes and appointment via elections is insignificant
once at least a single woman is on the bench. What
these studies suggest is that the underlying social pres-
sure for diversifying political office shapes how institu-
tions influence diversity.

Existing arguments are persuasive but important
questions remain. Underlying social pressure for diver-
sification should influence the ways that institutions
influence appointment outcomes, but how? Should
institutional form be most important when social pres-
sure is weakest or strongest? The institutional disrup-
tion literature has focused our attention on changes to
general political processes, but there is no account of
how disrupting the particular rules for appointing
judges might influence diversity. Moreover, disruptions
may shape the diversification of all-male courts through
a few mechanisms. In the next section, we develop
models designed to capture the essential logic of the
first two perspectives, which have focused on particular
institutional rules. We then consider how an institu-
tional disruption approach might inform that analysis.

MODELING APPOINTMENTS FOR GENDER
DIVERSITY

Our goal in this section is to further develop existing
arguments that link judicial selection institutions to
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diversity on the bench. We focus on the number of
actors with control over selection. We will conceive of
appointment rules for increasing gender diversity as
influencing a kind of public goods provision problem,
where diversifying a court is the good.

The Appointment Process

We assume that an appointment process can be
described by an integer, n > 1, which represents the
number of individuals empowered to appoint a judge
to a court. Each individual chooses from the set
G ={M, F}. A slate of appointed judges is characterized
by a list / = {g1, g,..., &x} of judge genders g; € G for
appointers 1,...,n. We will say that an appointment
process is considered a success if at least one member
of /is F. Finally, we will assume that there is pressure in
society for the appointment of a woman, which we will
denote v € (0,1), where values of v closer to 1 indicate
stronger pressure for a female appointment.

A Model of Interdependent Choices

We first consider a model that reflects the critical
concern of scholars who promote centralized appoint-
ments processes—for example, executive appoint-
ments. We show in this section that even if all actors
involved in the process can take equal credit for a
successful process of diversification, coordination fail-
ures result as the number of actors increases. The
familiar reason is that large groups encourage a kind
of shirking over diversification. This problem is very
clearly exacerbated when credit claiming is related to
group size. As the literature suggests, when credit must
be shared with others, diversification is even less likely
as group size increases.

We model this process as an n > 2 player public goods
provision game in which each player benefits identically
from a successful search.* Let the utility value of success
be v > 0, so that the value increases in underlying socio-
political pressure for diversity. All selectors obtain v if
any one of them appoints a woman. We will relax this
assumption, but it is useful to isolate the effect of credit
claiming versus the reliance on others to provide a public
good. We also assume that each appointer confronts a
personal opportunity cost, ¢ € (0, 1), for selecting the
female candidate. This cost might be very small, as when
the female candidate under consideration is strongly
preferred for reasons unrelated to gender. The cost
might be relatively large when the opposite is true.

Consider the symmetric mixed strategy Nash equi-
librium of this game, where each appointer appoints a
female candidate with probability p;, An equilibrium
strategy profile in this game is a list of n probability
distributions over G such that p; = p; for all players
i and j. For this profile to be an equilibrium with all
pi € (0, 1), we first require that there is sufficient social

* The simplest model we can identify to illustrate this point is a
textbook public goods provision game. This model is elaborated by
Osborne (2003) among others.
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pressure for diversification (i.e., v > ¢). If there is not,
then all appointers will set p = 0.

Recognizing that the utility of appointing a woman is
v — c for each appointer, for equilibrium we require that
this value is equal to the expected value for each
appointer of choosing a male judge. This expected
value is the utility of at least one woman being chosen
by any of the other appointers (i.e., v) multiplied by the
probability that at least one of them appoints a woman.
Because the probability that no other appointer selects
a woman is (1 — p)"~!, for this kind of equilibrium, we
require that the following holds for each appointer:>

v-c= V(l—(l —p)"_l), which implies that (1)

c ne
S=(-p)h @

Solving for p gives the equilibrium probability with
which each appointer selects a woman judge:

P =1-(5)" 3)

v

Because this equilibrium requires that the value of
diversification (v) exceeds the individual opportunity
cost (c), as the number of appointers (n) increases, the
probability with which each appointer selects a woman
approaches 0. Yet, by adding appointers, there are
more individuals available to select a woman, so the
key question is whether the additional appointer (who
also uses p*) offsets the reduction in each appointer’s
probability of selecting a woman.

Equation 2 illustrates that in any equilibrium, the
probability that any combination of n — 1 members
selects a woman is independent of the number of
appointers. This probability merely reflects the ratio
of opportunity costs to the value of diversification. In so
far as any single member of the group’s probabililty of
seleting a woman goes down as group size increases
while the probability that the remaining members of
the group select a woman is independent of group size,
the group as a whole is less likely to diversify the bench
as the number of appointers increases.

Large groups are sufficient for coordination failure
even if every member can claim credit equally. But what
if individual credit claiming declines in group size? Sup-
pose that the value of diversifying the bench to each
member of the group is 7, so that the value of the
appointment to each individual declines as the group
becomes larger. In this case, coordination failure is even
more likely as group size increases because both (1) the
probability that any group of n — 1 members fails to select
a woman increases in 7 and (2) the probability that any
individual selects a woman continues to decrease in n.°

3 Because every appointer chooses the same p in equilibrium, we
suppress the index.

6 Specifically, in this version of the model, the probability that no other
actor chooses a woman is %; the probability that any individual selects a

woman is 1 - ()", Equilibrium in this case requires that v > cn.
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FIGURE 1. Effect of an Appointer Increase, by Pressure
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Note: The figure shows the change in the probability of at least one female judge being appointed associated with an increase from one to
two appointers, across the complete range of pressure for diversity (v) for both the independent choice model (top panel) and

interdependent choice model (bottom panel).

A Model of Independent Choices

The second perspective on appointments rules suggests
that larger groups of appointers are preferable in order
to ensure that diverse voices and candidates are heard
and considered. This implies that choices are likely
independent of each other. Each appointer brings
something special to the process. To capture this logic,
consider a probability model of choice. We will con-
tinue to assume that the choices of the appointers are
still linked to underlying social pressure for diversity.
Specifically, let the probability that appointer i sets
gi = F be represented by v, so that appointers are
increasingly likely to choose a female judge as pressure
for diversity increases. The number of female judges
appointed via this process is a random variable with
distribution B(n, v), so the probability of & women
being selected in an appointment process is given by

(Z)vk(l—v)"fk.

Given our definition of success, we are interested in the
probability of at least one woman being appointed in a
search. This probability is

1—<g)v0(1—v)" —1-(1-v)",

which very clearly increases in group size.

The Conditional Effect of Institutions

If appointments are conceived of as interdependent,
then increasing group size decreases the likelihood of
diversification because of coordination failures, and, if
choice is conceived of as independent, then increasing
group size has the opposite effect because adding add-
itional appointers simply gives the group more chances
to diversify. Yet both models demonstrate how
appointment rules should interact with underlying
pressure for diversity.

Figure 1 summarizes this result. Both panels plot the
change in the probability that at least one female judge
is appointed as the number of appointers is increased
by one, given the underlying pressure for diversity (v).”
The top (bottom) panel shows the case of independent
(interdependent) choices. Both panels clearly indicate
that the largest effects are at moderate levels of pres-
sure for diversifcation.®

In both models, when the demand for diversification
is strong, every appointer is likely to identify and select
a qualified woman. In such contexts adding appointers

7 Specifically, we plot Pr(k>1|n = 2) - Pr(k > 1|n = 1), where k is the
number of women appointed in a process and # is the number of
appointers.

8 The discontinuity in the bottom panel reflects the difference in the
probability of a successful search at relatively low pressure, where a
single appointer would select a female judge but a pair of appointers
would not.

855


https://doi.org/10.1017/S0003055421000071

https://doi.org/10.1017/S0003055421000071 Published online by Cambridge University Press

Nancy Arrington et al.

has a very small effect. For a similar reason, where
demand for diversification is weak, adding an add-
itional appointer will have a relatively low effect. In
fact, in the case of interdependent choice, once v falls
below c there simply is no chance of diversification. It is
at moderate levels of pressure where institutional form
should make a meaningful difference, making the
coordination problem easier to avoid on the first
account and meaningfully adding an additional voice
to the process on the second. This analysis suggests the
following two propositions:

Interdependent Choice: When choices are interdependent
and the pressure for diversification is low, adding appoint-
ers to an appointment process has no effect on the prob-
ability of having at least one woman on a court. For
sufficiently high levels of pressure, adding appointers
(weakly) decreases the probability of a female appoint-
ment. Assuming that pressure is sufficient to increase
diversity at all, the effect of adding appointers is strongest
at moderate levels of demand, relative to either low or
high demand.

Independent Choice: When choices are independent, the
probability that a court has at least one woman judge
increases in the number of appointers, but the effect is
strongest at moderate values of demand for diversity,
relative to low or high values.

How Might Institutional Disruption Affect
Diversification?

An alternative explanation for why institutional change
might accelerate the diversification of all-male courts
focuses less on specific institutional arrangements and
more on the opportunities that arise from institutional
disruption and a change in the status quo (Valdini
2019). One natural force to consider is that changes in
constitutional rules for appointing judges to peak
courts create opportunities for domestic and inter-
national groups that promote gender equality to mobil-
ize and pressure for diversification. Constitutional
reform in the twentieth century was often carried out
in the context of a mobilization for rights. Women’s
groups targeted both substantive rights provisions as
well as efforts to make decision-making bodies of the
state more inclusive (Alvarez 1990; Kenny 2013; Mac-
kay 2014; Waylen 2007). It is possible that in this
context, a change in the rules for judicial appointments
would have created a space to link broader constitu-
tional reforms with particular interests in the diversifi-
cation of courts. Simply, a change in the appointments
process could have resulted in an increase in the social
pressure for diversification (v in our models). The
consequence of a significant increase in v is that courts
will diversify independently of whether constitutional
reform increased or decreased the number of actors in
the appointments process.

A second possibility is that by changing the appoint-
ment process, constitutional reform disturbs traditional
networks of judicial recruitment. The second
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perspective on the role of appointment institutions
promotes multiactor processes for identifying candi-
dates; however, it is possible that eliminating the num-
ber of actors in the process could encourage an actor
who remains to consider a new process of recruitment.
This mechanism also suggests that a change in the
number of actors in an appointment process should
promote diversification, but it is also possible that other
changes to the process that do not affect the overall
number of actors trigger this mechanism as well.” These
mechanisms suggest the following empirical implica-
tion.

Institutional Disruption: Any change in the appointments
process should increase gender diversity. These changes
include increases and decreases in the number appointers
as well as changes in the process in which the number of
appointers is not changed.

RESEARCH DESIGN

Testing for the effects of constitutional change on
gender diversification presents two broad concerns
regarding research design: the proper control of con-
founding and the valid and reliable measurement of the
outcomes. Additionally, our solution to the first prob-
lem (using changes and the over-time nature of the
data) makes the second concern more salient.

Differing adoption times for appointment systems
greatly complicate attempts to control for confounding.
Consider the United States, which adopted its system in
1789: any control variable measured after 1789 could
potentially induce posttreatment bias with respect to
the United States. Generalizing this intuition to a global
sample, any control variable measured recently could
induce posttreatment bias with respect to many coun-
tries. This possibility for posttreatment bias greatly
complicates the measurement of confounding vari-
ables, which for some countries must be measured far
in the past, and leads us to focus our analysis on the
effect of changes in appointment systems. By focusing
on changes in the appointment system, we can control a
great deal of confounding by matching on the prior
appointment system and on values of the outcome
variable prior to the adoption of that system (Abadie,
Diamond, and Hainmueller 2010). However, this
approach puts considerable weight on our ability to
measure the outcome variable accurately at each point
and to match on values of that outcome variable.
Focusing on the appointment of the first woman to a
peak court, while important in its own right, thus has
important methodological benefits.

Our approach also addresses a critical conceptual
challenge. Imagine that a second woman is appointed
to a five-judge court and a second woman is appointed
to a six-judge court. Can we really say that either the
level or the increase in gender diversity on the first

? In the Online Appendix, we discuss a third institutional disruption
mechanism, which suggests that different countries attempt to solve
distinct problems via institutional reform.
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court is more meaningful than the level or increase on
the second, as would be indicated by a proportion
measure? In our approach, all units have all-male
courts prior to treatment, so the selection of a woman
justice means the same thing for each country: the first
woman selected to the high court. Making accurate
comparisons about the selection of the second, third,
fourth, and so on women to the peak court would
require matching treatment and control units on both
the number of seats on the court and the number of
women previously selected and/or currently on the
court, a matching requirement that is simply not feas-
ible given the lack of uniformity in court size across
countries, the finite number of countries that have
experienced constitutional change to selection proced-
ures, and the finite number of courts that have experi-
enced various levels of gender diversity.

Given our focus on all-male courts that experienced a
constitutional change and to resolve the empirical chal-
lenges outlined above, we adopt a Rosenbaum (2002)
permutation approach, which allows for nonparametric
inference in small samples. The approach has been
used in political science to evaluate the effects of
electoral rules on opposition repression (Glynn and
Ichino 2015) as well as the effect of ballot order on
candidate success (Ho and Imai 2008).

Our design involves the following steps. First, we
identify states that had relevant changes in their con-
stitutional articles that define the process for appoint-
ing judges to a peak court. We refer to these states as
treatment states. Second, we exact match each treated
state to potential control states based on institutional
features, and then we use propensity score matching to
identify one control country for each treated country
based on a number of variables suggested in the litera-
ture. Third, to conduct our analysis, we calculate a
signed-rank statistic for each sample. For each pair of
states, we calculate the difference in the number of
years from treatment until the first woman appoint-
ment in either state. We then rank these differences.
We use the statistic as described in Rosenbaum (2002).
In this approach, the test statistic is the sum of the ranks
of the differences for all pairs for which the treated state
experienced a woman appointed to the peak court first.
Under this approach, a statistic of 0 would indicate that
the control state experienced the appointment of a
woman first (or at the same time) for every pair. Results
that are farther from 0 are consistent with outcomes in
which a larger number of treated states experienced the
appointment of a woman first.

For causal inference, the key assumption in this
design is that—conditional on matching— the probabil-
ity of assignment to each treatment condition is equal.
However, given the relatively small sample size we
might be concerned that any observable difference is
simply due to chance. To address this possibility, we
adopt a randomization approach to inference. Under
this approach, the reference distribution for the statistic
we calculate is constructed from our sample by permut-
ing treatment assignments. Under the sharp null
hypothesis, the treatment effect is zero for all units.
Consequently, by permuting each treatment

assignment within all pairs and then calculating the
signed-rank statistic for each permutation, we can con-
struct the distribution of test statistics under the null
hypothesis. In other words, we compare the signed-
rank statistic we observed in our sample to the the
distribution of all signed-rank statistics calculated for
every possible allocation of treatment.

Measuring the Appointments Process

Our research team, associated with the Varieties of
Democracy Project (V-Dem), collected information
on appointment and removal institutions for peak
courts. Working in cooperation with the Comparative
Constitutions Project (CCP; Elkins, Ginsburg, and
Melton 2009; n.d.), we developed descriptions of the
appointment and removal institutions for peak courts
in all states (and many former colonies), from 1900 to
the 2015.'° Constitutionally defined procedures largely,
though not always, focus on two stages. Formally, the
identification of candidates as well the development of
particular proposals takes place via what we will refer
to as the “nominations stage,” where a legally
empowered actor proposes a name for a seat (For a
careful discussion of the aspects of the appointment
process, see Gill 2012). We will refer to each institu-
tional actor empowered to name a candidate for a
position on the court as a “nominator.” This is often a
president, in which case it refers to a particular individ-
ual. It can be a chamber of a legislature or a commis-
sion, which are clearly groups of people. By
nominators, we refer to both types of actors. The
second stage, which we refer to as the “appointments
stage,” involves a legally empowered actor assigning a
proposed name to a seat. We refer to these actors as
“selectors,” again allowing the term to describe indi-
viduals as well as institutionally identified groups. We
refer to the sum of nominators and selectors involved in
a particular process of appointing a judge simply as
“actors.” In practice, the nomination and appointment/
selection stages can be combined in a variety of ways.
Figure 2 describes four distinct constitutional processes
for appointing constitutional court judges.

The Peruvian process, depicted at the top of the
figure, is clearly the most simple. The Constitution of
Peru creates a process in which nomination and
appointment are assigned to the one institutional actor,
the Peruvian Republic’s Congress. Because the nomin-
ation and appointment/selection stages are collapsed
into one stage, Peru is coded as having no nominators
and one selector. The process for selecting Federal
Constitutional Court judges in Germany is marginally
more complex, two institutional actors—the upper and
lower chapters of the German parliament—are each
empowered to select one half of the judges who sit on
the Federal Constitutional Court. As in Peru, though,
within each chamber, the nominating and selection

19 This includes constitutional texts not included in CCP’s publicly
available data.
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Mexico, and Peru

FIGURE 2. Constitutional Processes for Appointing Constitutional Court Judges in Serbia, Germany,
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Note: The processes described in the figure reflect those in practice in 2011.

authorities are combined, so Germany is coded as
having no distinct nominators but two selectors.

The processes of Peru and Germany contrast with
those used to appoint members of the Mexican
Supreme Court and the Constitutional Court of Serbia
in that the nominations and appointments stages are
assigned to distinct actors. In Mexico, the president
nominates candidates but then the Senate appoints
justices, so Mexico is coded as having one nominator
and one selector. The Serbian process both separates
the nominations and appointments stages and assign
powers to multiple actors. Specifically, five judges are
appointed via one of the following three processes:
(1) the National Assembly nominates and the President
appoints, (2) the President nominates and the National
Assembly appoints, and (3) the High Court and Pro-
secutor’s Council nominates and the Supreme Court of
Cassation appoints. Serbia has four distinct institu-
tional actors involved in appointments, but three actors
involved in the nominations stage and three actors
involved in the selection stage. The Serbian process,
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therefore, is coded as having three nominators and
three selectors.

Because we coded each constitutional event over
time, we are able to identify when and how the appoint-
ment processes for peak court judges changes.!! Our
study focuses on changes made between 1970 and 2000.
Figure 3 illustrates what we understand to be a treat-
ment state. The Constitution of Nicaragua was
reformed in 1987 as a part of the institutionalization
of the Sandinista regime. A part of the reform included
a change in the appointment process for the Supreme
Court. Like modern day Peru, Supreme Court justices
were nominated and appointed by the National

' The exception is for a small set of countries for which CCP did not
have an English-language constitution and our research team was
unable to translate it. For constitutions not yet translated, we were
only able to identify changes in the constitutions written in languages
our coding team could read: English, Spanish, French, Portuguese,
Dutch, Polish, Russian, Romanian, German, Finnish, and Norwe-
gian.
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FIGURE 3. Nominations and Appointments Process for the Supreme Court Justices in Nicaragua

Treatment State: Nicaragua, 1987

1962-1986

[(ELGTEW T Each judge President

l Each judge

National Assembly

1987 -

Note: The process involved a single actor, the National Assembly, from 1962 to 1982. In 1987 the Constitution was reformed and assigned
the nomination power to the president, leaving the appointment power in the National Assembly.

Assembly from 1962 through 1986. The 1987 reform
assigned nomination power to the president, leaving
appointment/selection power in the National Assem-
bly. This change reflects an increase from one actor in
the appointment process to two actors and a change
from no nominators and one selector to a process with
one nominator and one selector. We thus can treat
Nicaragua in 1987 as a treatment observation, where
treatment is understood as an increase in the total
number of actors in the process.

We focus on the total number of actors for two
reasons. This represents the closest connection to the
theoretical model. It also avoids a series of difficult
choices over whether and if so how to weight the roles
that nominators and selectors play in this process. In
some settings, the nominators will be highly advantaged
in a bargaining process but in others it will be the
selectors. In so far as disadvantaged bargaining partners
anticipate the reactions of the advantaged partners, it
may be nominators propose to selectors exactly whom
selectors want. Absent an account to guide us in iden-
tifying exactly the actors who matter in every process,
we are conservative and simply count the total number
of nominators and selectors in the process. That said, we
will consider the robustness of our findings to alterna-
tive conceptualizations of the treatment.

Treatments

We conduct four tests, each of which investigates a
different constitutional change, corresponding to a dis-
tinct prediction associated with our theoretical argu-
ments. Our first analysis tests whether an increase in
the number of actors accelerates diversification, as
suggested by the interdependent choice model. For this
analysis, we define treatment as a constitutional change
in which the number of institutional actors tasked with
nominating or selecting justices increases. In the second
analysis, we test for the effect of an institutional change
that results in a decrease in the number of nominators
or selectors on the selection of the first woman justice,
as suggested by the independent choice model. This

analysis is the same as the analysis for the increase in
actors above, except here we define treatment as a
constitutional change that decreased the number of
actors tasked with selection.

The third and fourth analyses test for the effects of
institutional disruption on the selection of the first
woman justice. For these analyses, we define treatment
as, first, a change in the selection process that either
increases or decreases the number of actors and, second,
as any change to the selection institutions. Defining
treatment as any change captures increases in the num-
ber of actors, decreases in the number of actors, and
changes to the selection process that do not change the
number of actors, including cases like Afghanistan in
1976 in which the process changed from the king appoint-
ing justices to the president appointing justices. Here the
number of actors remains the same (one), but the process
changed nonetheless. Defining treatment as any change
also captures increases in the court size or term limits
(both of which shape turnover), the addition or removal
of advisory roles,'” or a change in the nature of selection
such as a shift from appointment to election.'?

Matching

For our first two analyses, we first exactly match treated
units to control units that had the same pretreatment
institutions (precisely: the same number of nominators
and selectors) to the treated unit in the year of treat-
ment using the CEM package in R (lacus, King, and
Porro 2009).'* Then, among those potential control
countries that matched exactly on institutions and year,

12 For example, in 1999 Senegal altered the process so that the
Superior Council of the Court of Accounts advises the president.

13 Costa Rica 1989, for example, transitioned from the legislative
assembly appointing justices to the legislative assembly electing
justices with a two-thirds majority

14 As we show in the Online Appendix, our models of interdependent
and independent choice suggest that the effects of a change in rules
depend on the prior rules, and thus exact matching on the prior rules
is consistent with these accounts.
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we use the Optmatch package (Hansen and Klopfer
2006) to propensity-score match on a variety of covari-
ates suggested by the literature described in the next
section. Because we are testing for the effects of insti-
tutional change on the selection of the first woman
justice, we limit our analyses to countries with historic-
ally all-male courts.

For our third and fourth analyses, the theoretical
argument does not suggest that the effects of institu-
tional change are dependent on prior institutional
forms. Rather than exact matching on the year and
pre-change institutions, then, we exactly match units on
the year and the type of constitutional event associated
with the reform. For these analyses, a treated country
that experienced a change in the selection process
through a constitutional amendment is matched to
another country that had a constitutional amendment
in the same year, but the amendment did not affect the
judicial selection process. By matching on constitu-
tional event, we ensure that the institutional disruption
within a pair is either specific to the judiciary or comes
from a constitutional amendment more generally.
After exactly matching on year and event type, we
again use propensity-score matching to generate
matched pairs.

Matching Variables

We include several potential confounding variables in
the analysis. First and foremost, we include the per-
centage of women in the lower house of a country’s
legislature or parliament.'> We also seek to condition
on the amount of time since universal suffrage was
granted for each country (also from Paxton, Green,
and Hughes 2008). We expect that the longer women
have had access to political power through voting, the
greater will be the pressure for increased access to
institutional positions of power for women. Similarly,
it is possible that pressure for constitutional reform is
linked to the time since universal suffrage. To capture a
broader set of features that are associated with social
pressure to diversify and to reform constitutional pro-
cesses, we also include a Women’s Political Empower-
ment Index from the Varieties of Democracy project.
This index was created through point estimates of a
Bayesian factor analysis model of several variables:
women’s participation in civil society participation,
percentage of female journalists, freedom of domestic
movement for women, freedom of discussion for
women, freedom from forced labor for women, prop-
erty rights for women, access to justice for women, and
power distributed by gender (Coppedge et al. 2016).
All of these measures should be associated with an
underlying social pressure for or preference for gender
diversity on peak courts.

15 Data are from the Inter-Parliamentary Union, but we used ver-
sions collected by (Paxton, Green, and Hughes 2008) for years 1970—
2003 and (World Bank n.d.) for years 2003-2010. Missing data
between two observed data points were filled in with liner interpol-
ation. In addition, if there were no women in legislative office,
preceding missing values were filled in, likewise, as zeros.
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In addition to the Female Empowerment Index, we
include several additional indices and measures from
the Varieties of Democracy Project. The Egalitarian
Democracy Index measures the extent to which the
ideal of egalitarian democracy—that is, the extent to
which there is an equal distribution of political power
across social groups such as class, sex, religion, and
ethnicity—is achieved in a given country year. Simi-
larly, the Participatory Democracy Index measures the
extent to which all citizens can be active in the political
process.

We also include a series of variables from the Var-
ieties of Democracy Project. Specifically, we use a
measure of court packing, a measure of the extent to
which women have access to justice, a measure for
whether and the extent to which power is distributed
by gender, a measure of women’s civil society partici-
pation, a measure of the presence of female journalists,
a measure of the freedom of domestic movement for
women, a measure of the freedom of discussion for
women, a measure of the extent to which women are
free from forced labor, and a measure of the extent of
property rights for women. Table 1 lists these variables
and summary statistics for the full, unmatched data-
set.!©

Matching Consequences

Figure 4 helps evaluate the consequences of matching.
It shows the standardized differences in means across
treated and control countries for the unmatched data
and for matched samples for the first analysis in which
treatment is defined as an increase in actors.!” The
open circles indicate standardized differences in means
(treatment means minus control means divided by the
control standard deviation) for the unmatched sample.
The black points show the same information for the
matched sampled data. As expected, exact matching on
the number of nominators and appointers as well as the
year produces perfect balance. Although there was
good balance in the unmatched sample with respect
to the number of appointers, treated states had far
fewer nominators on average. Thus, the unmatched
sample would not permit valid comparisons. Although
balance is not perfect for the remaining variables, it is
significantly improved for the most significant potential
confounder, the percentage of women in the lower
house of the legislature.

Matching ensures that we are making sensible com-
parisons in our analysis, comparisons that are interpret-
able in light of existing theoretical logics. Yet, there are
costs of ensuring valid comparisons. Specifically, the
costs lie in a reduced sample size. Table 2 provides a
summary of the consequences of our matching
approach. The first column of the table shows the set

16 We used linear interpolation to fill in any missing values in years
between observed data points. To see summary statistics of the full,
global dataset compared with the sample of units included in the
studies, see table A.4 in the Online Appendix.

17 See Figures A.4 and A.5 in the Online Appendix for balance for
other analyses.
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TABLE 1. Summary Data for the Matching Variables for the Full, Unmatched Dataset for the Years
1970-2010

Variable Mean SD Min Max
Year 1992 11.58 1970 2010
Number of nominators 0.55 0.98 0 9
Number of selectors 1.26 0.77 1 6
Percentage of women in parliament 10.56 9.15 0 56.30
Years since universal suffrage 42 .11 21.8 0 117
Court packing index -0.03 1.1 -4.21 2.26
Freedom of discussion for women 0.55 1.64 -3.55 3.87
Property rights for women 0.85 1.33 -3.74 3.00
Participatory Democracy Index 0.3 0.22 0.015 0.83
Power distributed by gender 0.05 1.1 -2.98 4.20
Access to justice for women 0.52 1.51 -3.84 3.55
Freedom from forced labor for women 0.85 1.08 -3.94 2.82
Freedom of domestic movement for women 1.02 1.33 -4.52 3.53
Percentage of female journalists 29.7 13.43 2.4 66.71
Women'’s civil society participation 0.77 1.15 -3.06 3.24
Egalitarian Democracy Index 0.36 0.26 0.02 0.92
Equality of law and individual liberty 0.6 0.3 0.0005 0.99

Note: The percentage of women in parliament variable comes from Paxton, Green, and Hughes (2008) and the World Bank (n.d.). The
timing of universal suffrage variable is from Paxton, Green, and Hughes (2008). The variables from court packing index through equality
before the law and individual liberty come from the Varieties of Democracy Project (Coppedge et al. 2016). For the V-Dem variables and the
percentage of women in parliament, some missing values were interpolated, using the ipolate function in Stata.

FIGURE 4. Standardized Difference of Means between Treated and Control Units for Both the Full
Dataset and the Matched Dataset

Standardized Difference in Means
Balance, Treatment as Increase

Year — o °
Number of Nominators —| o .
Number of Selectors —| ®
Percent Women in Parliament —| o e
Years since Univ. Suffrage —| o °
Court Packing Index — o .
Freedom of Discussion for Women —| o °
Property Rights for Women — O e
Women's Civil Soc. Participation —| °
Power Distributed by Gender — o
Women Political Empowerment —| o
Equality Before the Law —| [¢) °
[¢]
°
o

e Matched Data
o All Data

Access to Justice for Women —

Freedom Domestic Mvmt for Women —|
Freedom from Forced Labor for Women —|
Female Journalists —| oe

Egalitarian Democracy Index — o °
Participatory Democracy Index o °
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Note: Here, treatment is defined as an increase in the actors tasked with selecting justices. Because we match treated units to control units

on their pretreatment institutions, the number of nominators and number of selectors for treated units refer to their pretreatment institutions.

of state years in which there was an increase in either
the nominators or appointers in a selection process for
peak courts. The second column displays the set of
control states for pairs for which there was a suitable
control country and for which we have outcome data
for both countries. The third column of the table shows
the set of states that had a constitutional reduction in

the number of nominators or appointers, as well as the
matches for those states (fourth column). The key point
here is that there are at most 15 pairs of states for either
analysis.

The matching process also makes clear two features
of this kind of analysis that are blurred in cross-national
regression analyses. As Table 2 highlights, treated units
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TABLE 2. Consequences of Our Matching Approach

Treatment: Increase

Treatment: Decrease

Matched Pairs

Treated Control
Albania 1976 Nauru
Cent. Afr. Rep. 1994 Mozambique
Chad 1989 Sri Lanka
Chile 1980 Tunisia
Ecuador 1983 Vietnam
Kazakhstan 1995 Croatia
Lithuania 1992 Myanmar
Madagascar 1975 France
Mauritania 1991 Estonia
Niger 1999 Myanmar
Romania 1991 Maldives
Seychelles 1993 Vietnam
Thailand 1997 Nigeria
Togo 1992 Croatia
Zambia 1996 Uganda

Unmatched/Missing Data

Algeria 1989

Burkina Faso 1997
Cambodia 1972

Cape Verde 1992
Equatorial Guinea 1991
Fiji 1997

Georgia 1995
Guatemala 1985

Mali 1992

Mongolia 1992
Morocco 1996
Nicaragua 1987

Sao Tome & Principe 1982
Turkey 1982

Uruguay 1977

Matched Pairs

Treated Control
Albania 1991 Tunisia
Benin 1970 Liberia

Burundi 1992
Suriname 1982

Bahamas
South Korea

Unmatched/Missing Data

Cambodia 1976
Cameroon 1975

Cape Verde 1999

Chad 1996

Colombia 1979
Comoros 1996

Congo 1973

Cuba 1976

Dem. Rep. Congo 1978
Ecuador 1995
Equatorial Guinea 1973
Finland 1999
Guatemala 1993
Morocco 1970

Sao Tome & Principe 1990
Spain 1978

Note: This table shows the countries that experienced a constitutional change that increased the number of actors involved in selection for
peak court justices (left column) and a decreased the number of actors (third column) between the years of 1970 and 2000. Columns 2 and
4 report the matched control units for each treated unit. The treated units without matched control units either did not have a matched control
unit or data about the dependent variable was not available for either the treated or control unit.

largely come from the developing world. In addition,
our comparisons across institutional forms require us to
compare states across regions so that, for example,
Chile in 1980 is matched to Tunisia in 1980. Exactly
matching on region is infeasible.

After matching we are left with a sample of pairs of
states. Recall that the outcome of interest is the time in
years from institutional change until the appointment
of the first woman to the court of interest. We are
interested in whether treatment decreases this time;
however, the models of interdependent and independ-
ent choices suggest that effects will be most pronounced
where social pressure to diversify is moderate. Follow-
ing Hoekstra, Kittilson, and Bond (2014) we use the
percentage of women in the lower chamber of a state’s
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legislature to measure this pressure. Our threshold for
“moderate pressure” is having more women in legisla-
tive office than the median percentage of women at the
start of our sample in 1970, which is 2.8% women in
office.

Analysis

As outlined above, for each matched pair we calculate
the signed-rank statistic based on the difference in time
until the selection of the first woman justice between
the treated and control units in each matched pair,
generate a permutation distribution, and compare the
observed signed-rank statistic with the distribution of
all signed-rank statistics calculated for every possible
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FIGURE 5. Increase in the Number of Actors
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Note: The figure shows the permutation distributions for the signed-rank statistic associated with each sample. The plot on the left shows the
analysis for the full sample of treated units (14 matched pairs), whereas the figure on the right shows the same analysis for states identified
as having moderate degrees of pressure for diversification (eight matched pairs). The signed-rank statistic that we calculate is displayed as

the red dashed line in the figure. One-tailed p-values are listed.

allocation of treatment. We can then calculate the
probability of observing the outcomes we see under
the null hypothesis in which treatment assignment is
independent of the outcome (the selection of the first
woman justice).

The Effect of an Increase in the Number of Actors

Figure 5 shows the results of our procedure where we
define the treatment as an increase in the total number
of actors in the appointments process. The histograms
display the reference distribution for our test statistic,
where the red, dashed line indicates the statistic calcu-
lated in the sample. The left panel shows the results for
the full sample,'® and the right panel focuses on states
where our measure of the percentage of women in the
national legislature is consistent with moderate pres-
sure for diversification. The treated countries in our
sample select their first woman justice about five years,
on average, faster than the control countries. The one-
tailed p-value is 0.097 for the full sample of states and
0.156 for the moderate pressure sample (where we
theoretically should observe the largest effect).

The Effect of a Decrease in the Number of Actors

Figure 6 shows the results of a similar analysis but
where we define treatment as a decrease in the number
of actors. Here it is important to recognize that there
are only four pairs of states in the analysis. All four

18 The pair of Zambia and Uganda drop out of the analysis because
both courts diversified in the same year.

treated units saw the selection of the first woman peak
court justice before their matched control unit. On
average, the treated countries selected the first woman
peak court justice nine years before the control coun-
tries, and the one-sided p-value is 0.063.

When treatment is defined as an increase in actors
(that should open up recruitment networks) and when
treatment is defined as a decrease in actors (which
should help solve the coordination problem of selecting
a woman), the treated countries in our samples select a
woman—on average—sooner than the control coun-
tries. However, we cannot rule out the possibility that
these patterns are due to chance, nor do these results
suggest that either mechanism is the clear “solution” to
facilitating the selection of women justices to all-male
courts.

Institutional Disruption

In all, we have weakly positive results for both types of
institutional change. What might account for these
results? A plausible explanation in line with existing
literature is that institutional disruption accelerates the
selection of the first woman to an all-male court. Within
this explanation, though, there are at least two distinct
mechanisms. Institutional change focuses attention on
judicial selection and creates space to link broader
constitutional reforms with particular interests in diver-
sification. Similarly, changes to the selection process
may alter traditional recruitment patterns in ways that
create opportunity for women candidates.

As we discuss above, we exactly match on the year of
the constitutional change and the type of event that
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FIGURE 6. Decrease in the Number of Actors
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Note: The plot on the left shows the permutation distributions for the signed-rank statistic for the full sample (four matched pairs), whereas
the figure on the right shows the same analysis for pairs with moderate pressure to diversify (three matched pairs). The signed-rank statistic
is displayed as the dashed line in the figure. One-tailed p-values are listed.

resulted in the change. Exact matching on constitu-
tional event type means that treated countries in which
the appointments process changed as a result of a new
constitution are matched to control countries that also
experienced a new constitution and countries whose
selection procedures changed as a result of an amend-
ment are matched to control countries that also had a
constitutional amendment. Matching in this way rules
out the possibility that inferences regarding changes in
the precise terms of judicial appointment are con-
founded by more general constitutional change.!”

Figure 7 shows the results of the analysis in which
treatment is defined as either an increase or a decrease
in the number of actors. The results are fairly striking.
Treated countries in our sample see the selection of the
first woman judge, on average, over a decade faster
than control countries. The signed-rank statistic for the
full sample is very far from zero and statistically signifi-
cant (p = 0.0017) and survives the Bonferroni correc-
tion for multiple comparisons. This analysis suggests
that disruption is more important than the specific
institutional form of a constitutional change, but this
result is consistent with both mechanisms through
which disruption decreases the time it takes to diversify
an all-male peak court.

9 1deally, we would exact match on the pre-change number of
nominators, selectors, year of change, and constitutional event, which
is unfeasible. Exact matching on the pre-change number of nomin-
ators and selectors (and year) but not on the type of constitutional
event that accompanied the change in the rules would be equivalent
to combining the samples used to evaluate the increase and decrease
in actors expectations. Combining those samples and recalculating
the signed-rank statistic again suggests a positive effect (p = 0.02).
Matching choices, here, shape the results.
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As a second test of the effect of institutional disrup-
tion on diversification, we define treatment as any
change in the selection process for peak court justices.
Again, we exact match treated countries to control
countries on year and type of constitutional event and
then propensity-score match on the same variables
used in the first two analyses. Because treatment is
defined more broadly here, we end up with 33 matched
pairs for which we have dependent variable data for
both units. The sample size here makes the generation
of the permutation distribution somewhat unwieldy, so
we use a paired Wilcoxon test to determine whether
treatment is associated with a the faster selection of the
first woman justice. On average, treated countries
select their first woman justice 3.7 years faster than
control units; the one-sided p-value from the paired
Wilcoxon test is 0.04. This test suggests that any change
to the selection process is associated with the earlier
selection of the first female peak court justice. This
result is consistent with the mechanism in which insti-
tutional change focuses attention on judicial selection
and the mechanism that alters the actors involved in the
process in ways that might create opportunities for
previously overlooked candidates.

CONCLUSION

The first institutional arguments in law and courts
scholarship connecting the process by which judges
are selected to gender diversity on the bench placed
analytical focus on the number of actors involved in the
process. One approach identified a coordination prob-
lem over credit claiming that could be ameliorated by
concentrating appointment authority in a small number
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FIGURE 7. Any Change in Actors
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Note: This plot shows the permutation distribution and observed signed-rank statistic (the red line) for the 19 matched pairs for which we
have data, with treatment defined as either an increase or a decrease in the number of actors.

of actors, ideally in a single person. A second approach
identified the problem of limited recruitment networks,
which could be best addressed by increasing the num-
ber of actors involved in an appointment process.
Recently, judicial scholars have pointed toward the
mechanism of institutional disruption, developed in
scholarship on gender diversity in legislatures.

We report the results of a study designed to clarify
these theoretical mechanisms, identify new empirical
implications, and offer a robust empirical design for
drawing causal inferences about the effect of institu-
tional change on the appointment of the first woman to
the peak court of a country. We find only suggestive
evidence in favor of the dominant models developed in
judicial politics. States that experienced either an
increase in the number of actors or a decrease in the
number of actors tasked with selecting judges did—on
average—select the first female justice sooner than
their control countries, but the statistical evidence is
weak. It is also important to note that evidence consist-
ent with the empirical implications of either one of
these arguments is itself inconsistent with the other.
Thus, at best our study finds both evidence in favor of
and against both arguments that focus on the number of
actors in the appointments process.

Our evidence is much more consistent with the insti-
tutional disruption account. We find that diversification
is more likely when the constitutional rules for appoint-
ing judges to a peak court are changed. Further, we find
evidence suggesting that diversification is caused by
any change in the constitutional process for selecting
judges, even if the changes do not increase or decrease

the number of actors who make the selection. What
matters is that the process changes.

These findings are consistent with those of Arana
Araya, Hughes, and Pérez-Lifidan (2020). They are
suggestive of a mechanism in which constitutional
reform creates an opportunity for pressure to be placed
on political elites to identify new pools of qualified
candidates. Although our empirical findings are
restricted to the appointment of the first woman to a
peak court, they are nevertheless important. Diversify-
ing an all-male bench is a necessary first step in the
process of a broad approach to diversity on the bench.
Treatment cases in our sample are illustrative. As of the
beginning of 2021, women now compose 40% of the
Supreme Court of Uruguay, 57% of the Constitutional
Court of Zambia, and 44 % of the constitutional court of
Lithuania. These examples are consistent with evi-
dence from the US states, which suggests that the first
women judges to high courts are likely to increase
pressure to replace female departures with women,
thus creating a kind of minimal floor for diversity
(Arrington 2018). Beyond the numbers, diversifying
all-male benches is critical for symbolic reasons, and
perhaps more importantly, for creating mentoring
opportunities for women judges lower in the judiciary
hierarchy (Dawuni 2016).

Our empirical approach makes it possible to draw
more credible causal inferences. We do so by focusing
on changes to constitutional processes, by making com-
parisons between matched states, and by adopting an
approach to inference that is robust to our relatively
small sample size and the pair-matching design. This
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approach does have consequences. The most important
is that our sample is not representative of developed
countries. Table A.4 provides descriptive statistics for
our matching variables as well as a few additional
variables for states in our sample, states not in our
sample, and the sample of Organisation for Economic
Cooperation and Development (OECD) countries.
The in-sample means for many of these variables are
smaller than they are for the OECD set. For example,
whereas the mean percentage of women in the legisla-
ture is roughly 8% in our sample, it is 15% in the
OECD. Similarly, the average number of years since
universal suffrage is just shy of 37 in our sample; it is
over 58 years in the OECD. To be fair, the in-sample
range covers the mean value of the OECD set, high-
lighting the considerable variation in our study; how-
ever, our sample is clearly not representative of
developed states.

Still, a comparison of the in-sample and out-of-sample
means suggests that our small sample of states is a fair
representation of states in world (including OECD
states). This suggests a useful point about the samples
that we use to study politics. The fact of the matter is that
relatively few states in the world are developed. Perhaps
more importantly, most people (82%) in the world live
outside of the OECD. Related issues of gender in the law
and gender on courts matters at least as much in the
developing world as it matters in developed states
(Dawuni 2016; Sieder and Barrera 2017).

Our approach also reflects the growing scholarship
on comparative law and politics, which is ever more
grounded in studies of developing countries. Hilbink
and Ingram (2021, 2) write, “Prior to the turn of the
[twenty-first] century, political science and sociolegal
literature on courts in developing countries was virtu-
ally nonexistent.” This has changed dramatically in the
last 20 years, where we have witnessed a massive
expansion of comparative legal scholarship outside of
Europe and North America. Hilbink and Ingram con-
tinue, claiming, “While spanning several disciplines,
this boom in scholarship is especially noticeable in
political science, where work on courts in developing
countries now constitutes a major proportion of
research in a subfield alternately labeled comparative
judicial politics, comparative law and politics, compara-
tive public law, or comparative law and courts.” Our
study connects naturally to this broad literature. It also
offers a methodological approach that can be used in
cross-national studies of law and courts, where scholars
have long been interested in understanding the effect of
particular institutions on judicial behavior (Helmke
and Rosenbluth 2009).

It is nevertheless worth considering how our findings
address diversification efforts in developed states.
What might a change in the process by which judges
for high courts are selected mean in such a state? If the
institutional disruption mechanism for which we have
evidence operates through the pressure that groups can
place on elites charged with appointments, this pres-
sure is likely to be channeled through the media.
Table A.4 in the Online Appendix illustrates clearly
that the public has greater access to media in developed
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states than in our sample; it also shows that the media in
our study’s sample is far less critical of governments
than it is in developed states. This difference suggests
that strong pressure for diversification through media
channels would be easier to produce in the states
underrepresented in our study, and for this reason,
the effect of institutional disruption might be stronger.

Itis also important to note that there is not an OECD
country that has yet to appoint a woman to its peak
court. However, there are other first appointments that
might be considered. For example, at the beginning of
2021, considerable pressure was building on Joseph
Biden to appoint the first Black woman to the Supreme
Court of the United States (e.g., Carmon 2020). We
might naturally ask how this pressure might look if the
process for selecting justices were changed, say, by
requiring the president to formally consult with a com-
mittee of legal experts. Our study suggests this kind of
change would likely come with even stronger public
mobilization in support of appointing the first Black
woman to the Court. This pressure would likely be
amplified considerably by the diverse and robust
American media landscape.

We have focused on formal constitutional change
and on the appointment of the first woman to a peak
court, but the approach we adopt is adaptable to many
settings outside of the judiciary. Our empirical
approach can be used to study changes in sub-
constitutional rules and even in informal institutions.
Similarly, it can be used to study other types of “first
appointments” to courts or other politically relevant
bodies. It can also be used to study other types of
events, including the time between a change and
appointment parity or some other threshold that has
an important conceptual meaning.
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