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Justice
Without Law?

JEROLD S. AUERBACH

y Five hundred years from now,”’

writes Jerold Auerbach, “when
historians sift through twentieth-cen-
tury artifacts, they doubtlessly will have
as little comprehension of American
legal piety as most Americans naw dis-
play toward medieval religious zeal.
The analogy is illuminating: the court-
room is our cathedral, where contempo-
rary passion plays are enacted.”’

Why are Americans the most legalistic
and litigious people in the world? What
does that say about our values, our
ideals, the quality of our social relation-
ships? What are the benefits to our soci-
ety? And what is the price we pay?

These are among the questions that
Auerbach considers in Justice Without
Law?, the first history of dispute settle-
ment in the United States. Auerbach
explores the variety of alternatives to lit-
igation that have existed throughout
our history—within religious, utopian,
ethnic, and even business communities.
He shows that justice without law was a
living reality for many groups of Ameri-
cans during three centuries of our his-
tory. Their choice of alternatives repre-
sented radically different social values
from those that most Americans now
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cherish. We see how litigation came to
express the aggressive competition,
individualism, and materialism that
American society esteems. But we also
learn what is lost: the sense of commu-
nity coherence and sharing that alterna-
tives to litigation express.

Jerold S. Auerbach is Professor of
History at Wellesley College, Visiting
Scholar at the Harvard Law School, and
author of the highly acclaimed Unequal
Justice.
$16.95 , 224 pp., 6x 9

Early Comments:

“This lively and penetrating explora-
tion illuminates the complex rela-
tionship between law and commu-
nity. .. It recaptures for us many lost
and hidden aspects of our legal
experience and it provides an inval-
uable historical vantage for under-
standing current proposals for alter-
natives to law.”

—Marc Galanter

University of Wisconsin

““Americans have been spending
much thought and money lately in a
search for efficient ways to resolve
disputes without having to rely on

their expensive and cumbersome
legal institutions. Professor Auer-
bach says it won’t work....In the
same lucid and comprehensive prose
Professor Auerbach displayed in
Unequal Justice, he argues that the
solution is not to find justice outside
the law, but to accept the law and
then try to change it from inside.
This is a very important book
because it suggests that otherwise
well-intentioned people are trying to
solve the right problem in the wrong
way.”

—Stephen Gillers
New York University
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The “crisis” in our courts
has been misdiagnosed.

Criminal justice reforms usually fail, argues Malcolm Feeley,
because they are based on false assumptions. His eye-opening
book shows, for example, why less crowded court calendars do
not bring speedier trials, and why harsher sentences do not
cause the crime rate to drop.
“At last ... a sophisticated but easily understood analysis of
what can and should be done.... What a welcome relief from
the demagoguery that permeates most public discussion of
the problem” —dJack B. Weinstein, Federal Judge,
Eastern District of New York

COURT REFORM ON TRIAL

Why Simple Solutions Fail
Malcolm M. Feeley

A Twentieth Century Fund Report

$14.95 at bookstores, or direct from the publisher
TOLL-FREE (800) 638-3030
Major credit cards accepted

BASIC BOOKS, INC.

10 East 53rd Street, New York 10022
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Max Weber

Anthony T. Kronman. Max Weber's classic essay ““Sociology
of Law,” a chapter in his Economy and Society, has long been
criticized for the density of its prose, the forbiddingly wide
range of its coverage, and its lack of polish and organiza-
tional unity. This book not only demonstrates that the essay
has more unity and coherence than its critics claim, but re-
lates it clearly to other branches of Weber’s general theory of
society—notably those dealing with authority, religion, and
economic action. The result is a new interpretation of the
whole of Weber's sociology from the perspective of his
sociology of law. The third volume in the series JurisTs:
PROFILES IN LEGAL THEORY. $18.50

Order from your bookstore, please

Stanford University Press
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CHICAGO LAWYERS
The Social Structure of the Bar
John P. Heinz and Edward O. Laumann

This sophisticated analysis of lawyers’ professional lives charts the
distribution of power and status within the legal establishment.
Co-published with the American Bar Foundation.

“This will be an important book, challenging many conventional
ideas.” — Professor Stewart Macaulay, University of Wisconsin

Law School

“An extremely powerful analysis. .. . One of the best studies of the pro-
tessions ever.” — Neil J. Smelser, Professor of Sociology, University of
California, Berkeley

“The argument that attorney prestige is a reflection of client prestige is
beautifully developed as are its consequences. . . . A major contribution
to the field of sociology of law.” —Samuel Krislov, Professor of Politi-
cal Science, University of Minnesota

June 575pp. 0-87154-378-8 $32.50

DIMENSIONS OF TOLERANCE

What Americans Believe About Civil Liberties
Herbert McClosky and Alida Brill

A landmark assessment of contemporary American attitudes toward
civil liberties, ranging from first amendment rights to such emerging
issues as women’s and homosexual rights. Offers a comprehensive
picture of the viability and vulnerability of beliefs central to the
democratic system.

September 450 pp. 0-87154-591-8 $2750

WORKING THE STREET

Police Discretion and the Dilemmas of Reform
Michael K. Brown
1981 370 pages ISBN 0-87154-190-4 $18.00

THE PROCESS
IS THE PUNISHMENT

Handling Cases in a Lower Criminal Court

Malcolm M. Feeley

Winner 1980 Silver Gavel Award of the American Bar Association
1979 330 pages ISBN 0-87154-253-6 $12.95

Distributed by Basic Books, Inc.
10 East 53 Street, New York, N.Y. 10022
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Alfred A. Knopf Proudly Announces
the Publication of

BORZOI BOOKS IN
LAW AND AMERICAN SOCIETY

LAW AND AMERICAN HISTORY

The Legal Enforcement of

Early American Law and Society Morality

Stephen Botein 33252 Thomas Grey 33192
Law in the New Republic: Legal Reasoning*

Private Law and the Public Estate  Martin Golding 33191

George Dargo 33197
Law in Antebellum Society: Legal
Change and Economic Expansion
Jamil Zainaldin 33196
Law and the Nation, 1865-1912
Jonathan Lurie 33195
Ordered Liberty: Legal Reform in
the Twentieth Century
Gerald L. Fetner

*Io be published in 1984

LAW AND AMERICAN
LITERATURE
Law and American Literature:
A Collection of Essays
Carl Smith, John McWilliams,
Maxwell Bloomfield 33190
~—8oRzoi

For further information, write to: College
Review Desk, Random House, Inc., 400
Hahn Road, Westminster, MD 21157.

Major funding for these books was provided by
the National Endowment for the Humanities.

33194

LAW AND PHILOSOPHY

Discrimination and Reverse
Discrimination

R. Kent Greenawalt 33193

MEMBERSHIP FORM

Membership in the Law and Society Association may be obtained by mailing
this form with a check* for the appropriate amount to Professor James E.
Wallace, Law and Society Association, Executive Office, University of Denver,
College of Law, 200 West 14th Ave., Denver, Colo. 80204. Annual dues entitle
the member to a year's subscription to the Review.

Type of Membership Dues
Student $ 10.00
Regular $ 25.00

No extra charge is made for foreign memberships. Contributions to the Associ-
ation will be welcomed in the form of the following membership categories, all
of which also provide a year’s subscription to the Review.

Contributing $ 50.00
Sustaining $100.00
Corporate or Life $400.00
Name
Mailing address

Type of membership

Amount enclosed

*Payable to the Law and Society Association
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Just Released

The Invisible Justice System:

Discretion and the Law
New Second Edition
Edited by Burton M. Atkins & Mark R. Pogrebin

Discretionary decision-making in our legal system is the
focal point of this special topic reader. The selected
articles have been written by noted authorities in the
fields of political science, sociology, public
administration, law and criminology. Together
they comprise a comprehensive, interdisciplinary
approach to the issue of discretionary decision-making
and the law.

195 pages/softcover/$11.95

Reaffirming Rehabilitation
By Francis T. Cullen & Karen E. Gilbert

A look at the “other side” of the justice model
controversy revealing the importance of reaffirming the
rehabilitative ideal within American corrections.

Includes a discussion of the current determinate
sentencing movement and explores reasons behind the
disenchantment with rehabilitation in the past.
Foreword by Donald R. Cressey.

352 pages/softcover/$13.95

Write for a free copy of Anderson’s 1983 Criminal Justice
Publications Catalog.

ANDERSON

Anderson Publishing Co. 646 Main St.
Cincinnati, Ohio 45201
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Law & Society Review
BASIC STYLE SHEET

All manuscripts should be typed double spaced on one side
only. Rejected manuscripts cannot ordinarily be returned.
While manuscripts need not conform to this style sheet at the
time of submission, all manuscripts must include footnotes and
a list of references, and all accepted manuscripts must be
revised by the author to conform to the style of the Review.
The rules listed below supplement the manuscript information
on the inside front cover of the Review. Authors are urged to
consult recent issues of this journal for further illustrations. A
more detailed style sheet is available from the editorial office.
1. CITATIONS: All notes that consist merely of supporting
citations should be placed in parentheses in the text. They
should follow the statement they support and be in the
following style:

(last name of author, year: page number or numbers to

which you refer, if any)

EXAMPLE: . . .the opposition in Paris (Rudé, 1967: 167).
2. FOOTNOTES: All footnotes should be numbered
sequentially and placed immediately after the text. They
should contain only substantive comments and additional
references not immediately relevant to the text.

3. REFERENCES: References are to be placed at the end of
the manuscript. For more than one publication by the same
author, list them in chronological order beginning with the
-oldest. For more than one publication in one year by the same
author, use small letters to distinguish them (e.g., 1970a; 1970b).

a. BOOKS: LAST NAME, First name (year) Title of book.
City: Publisher.

EXAMPLE: ARNOLD, Thurman W. (1935) The Symbols
of Government. New York: Harcourt, Brace
and World.

b. ARTICLES: LAST NAME, First name (year) “Title of
article,” volume number Journal initial page of
article (month and day only if each issue is
separately paginated).

EXAMPLE: STERN, Curt (1970) “The Continuity of
Genetics,” 99 Daedalus 882.

4. TABLES AND FIGURES: Tables should approximate the
appearance of printed tables. Figures should be camera ready.
Tables and/or figures should be placed at the end of the text,
after footnotes and references. Their location within the text
should be indicated as follows:

Table 1 about here

5. ABSTRACTS: All articles should include an abstract of
between 50 and 100 words.
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