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Abstract

Suppose a ‘law’ required individuals to report neighbours of a certain race for
extermination. If individuals complied with such a ‘law’ to avoid the penal sanction
of a death sentence, should a tribunal involved in the process of transitional justice
in a successor regime punish them? Radbruch suggests that intolerably unjust
‘laws’ are not legally valid. According to Radbruch’s Formula, reporting the neigh-
bour would not be justified by law. The logical implication of this Formula is that
the act of reporting was, in substance, abetment to murder (or possibly, genocide).
Yet, punishing individuals who complied with the purported ‘law’ in the predeces-
sor regime seems unfair, particularly as some legal positivists would regard the law
as valid. Individuals might have acted according to what they believed was law and
under duress (out of fear of penal sanction for failure to comply) in the predeces-
sor regime. I examine whether these are valid considerations in proceedings before
a tribunal prosecuting individuals for acts done in compliance with intolerably
unjust ‘laws’ in predecessor regimes. While the perceived unfairness might militate
against acceptance of Radbruch’s Formula, if the considerations are not valid,
Radbruch’s Formula is unobjectionable.

Keywords: Radbruch; unjust law; transitional justice; legal validity; criminal law

I. Introduction

Suppose a law in a predecessor regime - call it ‘Rule X’ - required individuals®
to report neighbours of a particular race, living within a specific vicinity of

! The focus of this article is on ordinary individuals obeying law rather than members of armed
forces following orders from superiors. Different considerations apply and extensive literature
exists in those cases, which call for separate analysis.
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their residences, for extermination. The objective of Rule X was to support the
predecessor regime’s effort in carrying out genocidal acts. If individuals failed
to comply with Rule X, the penalty was death. If they complied to avoid the
sanction of a death sentence, should a tribunal in a successor regime involved
in the process of transitional justice punish them?

If we accept Radbruch’s thesis, as interpreted by Robert Alexy,” intolerably
unjust laws are legally invalid. I refer to this position on the legal validity of
intolerably unjust laws as ‘Radbruch’s Formula’, which would render Rule X
legally invalid. An individual who reported their neighbour was not justified
by law. In substance, the individual abetted murder (or genocide) by assistance.

If this logical implication of Radbruch’s Formula is accepted by a tribunal
carrying out transitional justice,’ at first sight, it does not seem fair for an indi-
vidual who complied with the law. However, a law that requires the reporting
of individuals of a certain race so that they could be put to death is morally
heinous. From the perspective of the tribunal in the successor regime, if
Rule X is not legally valid, criminal laws that were in force during the time
of the predecessor regime, which prohibited abetment to murder, may be
used to prosecute individuals who complied with Rule X, who were not justi-
fied by law as far as the tribunal in the successor regime was concerned. Some
who reported their neighbours may have been racist and willing to comply, but
some may have complied unwillingly. There are two conundrums that a tribu-
nal in a successor regime may have to address in deciding whether to punish
such individuals under criminal laws which were likely to have subsisted in the

% Gustav Radbruch was a German political office holder and jurist whose legal philosophical
views changed when he experienced Nazi rule, and his position on the legal validity of intolerably
unjust laws has been extensively explained and defended by Robert Alexy in The Argument from
Injustice: A Reply to Legal Positivism (Stanley L Paulson and Bonnie L Paulson trs, Oxford
University Press 2002). Alexy gave extensive consideration to the question of why it would be bet-
ter to adopt Radbruch’s Formula over legal positivism as far as the legal validity of intolerably
unjust laws was concerned. As such, I will refer to Alexy’s explication of Radbruch’s Formula.

* Persons who complied with Rule X may come within the purview of the International Criminal
Court (ICC). The ICC and the domestic tribunal carrying out transitional justice should have similar
objectives of vindicating rights violated in predecessor regimes, with the ICC stepping in when a
state signatory is unwilling or unable: Rome Statute of the International Criminal Court (entered
into force 1 July 2002) 2187 UNTS 90, art 17. The approach to criminal responsibility for willing and
able state signatories or non-signatories should not differ, especially if the Rome Statute encapsu-
lates best practice. The Rome Statute indicates the gravest crimes based on international consen-
sus. Art 33 covers governmental orders, rather than law, and indeed regards such orders for
genocide as necessarily manifestly unlawful, suggesting that it is unthinkable for there to be geno-
cidal laws. ‘Mistake of law’ is a defence under art 32(2), applying when the mistake negates the
mental element required for a crime. The situation involving Rule X is not such a case. Duress
under art 31(1)(d) is a ground for excluding criminal responsibility where the defendant has
acted ‘reasonably’ to avoid the threat, and where the defendant does not intend to cause greater
harm than that sought to be avoided. There is no explicit blanket exclusion of the defence of duress
for causing death, but scholars have doubted its applicability in cases of murder, in view of the
likelihood of national criminal laws shaping its applicability: Windell Nortje and Noelle
Quenivet, Child Soldiers and the Defence of Duress under International Criminal Law (Palgrave
Macmillan 2020) 23-30. Overall, even if the Rome Statute serves as a possible reference for domes-
tic tribunals, there remains a need to consider the arguments on principle.
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predecessor regime. The first conundrum is that the individual may have
acted in accordance with what the individual believed was law. The second
conundrum is that the individual may have acted under duress, out of fear
of the penal sanction of death.

This article examines whether ignorance of law and duress should operate
as defences for the acts done by individuals in compliance with intolerably
unjust laws in a predecessor regime. I reason by comparison with how such
defences are generally denied in relation to ordinary criminal acts (the ordin-
ary criminal context), such as in the case of in individual claiming to be
unaware that they are committing a crime (in relation to ignorance of law),
or a terrorist coercing an individual at gunpoint to reveal the whereabouts
of someone whom the terrorist wants to kill (in relation to duress). From
this, I extrapolate to the extraordinary context of compliance with intolerably
unjust laws (the Rule X context). I shall argue, by parity of reasoning, that they
should not be regarded as defences in the context of transitional justice in
relation to Rule X.

2. Radbruch’s position on the legal invalidity of intolerably unjust laws

Radbruch applied his thesis to the Nazi regime.* He took the view that laws
that are substantively unjust to an intolerable degree should not be regarded
as legally valid, even when promulgated according to stipulated procedure.’
This was particularly so when there was not even an attempt at justice, such
as when equality was deliberately betrayed.® Alexy suggests that Radbruch
gave due weight to the conflicting values of legal certainty and justice:’
legal validity was lost only when the threshold of extreme injustice was
reached. The need for certainty gives way to the demands of justice in the
case of intolerable injustice. Radbruch said there were ‘principles of law’
that were ‘weightier than any legal enactment’, known as ‘natural law or
‘the law of reason’. While their details were ‘open to question’, ‘the work of
centuries’ had ‘established a solid core of them’. There was ‘far-reaching con-
sensus in the so-called declarations of human and civil rights that only the

* Stanley L Paulson, ‘Radbruch on Unjust Laws: Competing Earlier and Later Views’ (1995) 15
Oxford Journal of Legal Studies 489, 497.

> Gustav Radbruch (with Bonnie Litschewski Paulson and Stanley L Paulson (trs)), ‘Statutory
Lawlessness and Supra-Statutory Law (1946)" (2006) 26 Oxford Journal of Legal Studies 1, 7. This
involved revising his pre-war position to give primacy to justice, but in a limited context -
when laws were intolerably unjust: Frank Haldemann, ‘Gustav Radbruch vs Hans Kelsen:
A Debate on Nazi Law’ (2005) 18 Ratio Juris 162, 167. There is some debate over whether
Radbruch provided one formula or two formulae, but as I am considering cases where there is
no attempt at equality, I will not rehash this, but see, eg, Haldemann, ibid 166; Julian Rivers,
‘Gross Statutory Injustice and the Canadian Head Tax Case’ in David Dyzenhaus and Mayo
Moran (eds), Calling Power to Account: Law, Reparations, and the Chinese Canadian Head Tax Case
(University of Toronto Press 2005) 233, 253.

¢ Radbruch (n 5) 7.

7 Robert Alexy, ‘Law, Morality, and the Existence of Human Rights’ (2012) 25 Ratio Juris 2, 6;
Robert Alexy, ‘Some Reflections on the Ideal Dimension of Law and on the Legal Philosophy of
John Finnis’ (2013) 58 American Journal of Jurisprudence 97, 108.
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dogmatic sceptic could still entertain doubts about some of them’.? Thus, Alexy
opines that judges should refer to a broad historical consensus to discern what
constitutes intolerable injustice, circumscribing the judicial role in invalidating
laws. Human rights violations involving jus cogens norms in international law
can provide guidance by limiting instances that count as intolerable injustice,’
such as those instances when laws are used to carry out acts of slavery and
genocide. These are cases of intolerable injustice as there is clearly no attempt
at equality.

I will not assess here the soundness of the relative weight that Radbruch
and Alexy gave to the values of legal certainty and justice, as I have considered
this in a recently published article." My focus here is on the considerations
before a court that gives Radbruch’s Formula practical effect by holding that
an intolerably unjust law is not legally valid. Radbruch’s Formula operates dif-
ferently in two time frames: during the rule of the regime in which such
laws are found (the ‘unjust regime’) and after the unjust regime has been over-
thrown (at which point it will be referred to as the ‘predecessor regime’ and
the succeeding regime will be referred to as the ‘successor regime’). The
first part of this section considers the first benefit: during the rule of an unjust
regime, a court is not required by law to punish an individual who valiantly
refused to comply with an intolerably unjust law because that ‘law’ is not
legally valid. The second part of this section considers the scenario after an
unjust regime has been overthrown: an individual who complied with an
intolerably unjust law in the predecessor regime may be found by a tribunal
in the successor regime in carrying out transitional justice to have acted crim-
inally if the act would have been criminal under the then-subsisting criminal
law but for the legal justification provided by the intolerably unjust ‘law’. The
rest of this article focuses on the second part, the time frame during which the
implication of Radbruch’s Formula would be relevant. However, I explain the
operation of Radbruch’s Formula in the time frame of the first part to empha-
sise how the same problems - the two conundrums - are unlikely to arise.

2.1. During an unjust regime

A legal positivist such as Hart, who rejects Radbruch’s Formula, would regard
an intolerably unjust law as legally valid as long as the criteria in the regime’s
rule of recognition'' are satisfied. During an unjust regime, judges hearing
cases in which individuals have valiantly disobeyed an intolerably unjust law
may choose to stay true to their moral obligation not to punish individuals
who do what is morally right and disobey the law. Legal positivists recognise
this tension between the legal and the moral: Hart notes that Austin and
Bentham believed that there would be a plain moral obligation to resist laws

# Gustav Radbruch, ‘Five Minutes of Legal Philosophy (1945)" (2006) 26 Oxford Journal of Legal
Studies 13, 15-16.

° Alexy (n 2) 54.

19 Seow Hon Tan, ‘Radbruch’s Formula Revisited: The Lex Injusta Non Est Lex Maxim in
Constitutional Democracies’ (2021) 34 Canadian Journal of Law and Jurisprudence 461.

! This is if Hart’s legal positivism is endorsed.
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that reached a certain degree of iniquity, but legal positivists maintain there
remains a legal obligation."

In contrast, if Radbruch’s Formula is affirmed, intolerably unjust laws are
legally invalid. Conceptually, Radbruch’s Formula gives judges a legal justifica-
tion to strike down an intolerably unjust law. In practice, judges may be reluc-
tant to invoke Radbruch’s Formula while the unjust regime prevails out of fear
of repercussion. Consider Rule X and the case of an individual prosecuted for
failing to report the neighbour. According to Radbruch’s Formula, the individ-
ual should not be punished; the Formula offers better protection for indivi-
duals wishing to do right. Judges can serve as counter-majoritarian checks
against majorities in the populace working through elected legislatures to
enact intolerably unjust laws in very limited instances, particularly when cre-
ative statutory interpretation solutions to get around intolerably unjust laws
are not available, While it can sometimes be difficult to assess whether injust-
ice to an intolerable degree is present, the mere risk of overreach in some scen-
arios provides no good reason to reject judicial action in all cases. There may
also be cases where individuals complied with Rule X. Applying Radbruch’s
Formula, Rule X is not legally valid. Their acts lack the justification of law;
their acts amount to abetting genocide or murder." In theory, such individuals
can be punished under subsisting criminal laws for abetting the crime of
murder.'* Prosecution is unlikely in practice if the executive branch of govern-
ment is ad idem with the legislative branch. During the rule of an unjust
regime, Radbruch’s Formula is more likely to be invoked to exonerate those
who refused to comply than to prosecute those who did comply. Since it is
when individuals who complied with intolerably unjust laws are prosecuted
that the two conundrums arise, the two conundrums are more likely to
arise in a transitional justice situation. We shall therefore focus on the transi-
tional justice context.

' HLA Hart, ‘Positivism and the Separation of Law and Morals’ (1957) 71 Harvard Law Review 593,
616-17.

'3 The offences of indirectly committing murder and committing murder as an accomplice have
been considered in relation to informants in circumstances where there is no legal obligation to
inform, while the sentencing judge’s offence has been regarded as murder; see Radbruch (n 5) 2-4.

1% Seils notes that the objectives of criminal prosecution for large-scale crimes committed in the
context of repression or armed conflict, which are situations of a ruptured social contract, are dif-
ferent from those in normal circumstances. The aims in circumstances apart from large-scale
crimes perpetrated by the state may be myriad - deterrence, retribution, restoration, rehabilita-
tion, and so on - and geared towards maintaining confidence in the system of criminal justice
to protect rights of citizens. In a situation of a ruptured social contract, it is to restore confidence
in a broken system: Paul Seils, ‘Putting Complementarity in its Place’ in Carsten Stahn (ed), The Law
and Practice of the International Criminal Court (Oxford University Press 2015) 305, 306. I note the pos-
sibility of different aims but suggest that the issues in this article are worth addressing when the
acts done in the predecessor regime are by ordinary individuals ostensibly under the law. If a gov-
ernment which takes over the predecessor regime is willing to prosecute, this can be done through
the state criminal law, even though there may be added objectives of reflecting strong social dis-
approval (Seils, ibid 308) or it might be thought that categorising the acts under existing criminal
law as ‘abetment to murder’ trivialises a genocidal act.
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Before moving on to consider this in the transitional justice context in
Section 2.2, however, it bears mentioning that interpretive approaches'’
apart from Radbruch’s Formula may be employed by good judges in unjust
regimes in seeking to interpret such laws to achieve outcomes that serve just-
ice. Dyzenhaus, for instance, notes that the resort to purposive approaches
rather than supra-positive laws might be possible in some cases.” If so, a
good judge in an unjust regime who engages in a creative interpretation of
the law might exonerate a valiant individual who refuses to comply with an
intolerably unjust law, without having to resort to Radbruch’s Formula. The
focus of this article, however, is on transitional justice by a tribunal in a suc-
cessor regime. We are therefore concerned with cases where individuals com-
plied with intolerably unjust ‘laws’ and had already committed heinous acts
out of fear of being punished for non-compliance in the predecessor regime.

2.2. Transitional justice by a tribunal in a successor regime

According to Radbruch’s Formula, Rule X was not legally valid in the predeces-
sor regime. A tribunal effecting transitional justice in a successor regime may
consider using the subsisting criminal law to punish individuals who complied
with Rule X for abetment to murder or genocide. Punishment is not retroactive
in substance because Rule X was not law during the predecessor regime’s rule,
which means that someone who reported their neighbour did not have legal jus-
tification for doing so. Thus, a then-subsisting criminal law provision, such as
abetment to murder by assistance, could be resorted to in order to prosecute.

Rejecting Radbruch’s Formula would mean that punishing individuals
who complied must be undertaken through retroactive laws."” The act was
properly justified by law when committed. Retroactive punishment is generally
regarded as unfair, and punishment might not be pursued. As noted by Hart'®
in his debate with Fuller," there is a moral dilemma: the good to be served
by punishment must be considered alongside the unfairness of retroactive
laws.

Sometimes, subsisting criminal laws may not be appropriate or available for
punishing individuals. Elements of existing offences may not be satisfied,”® or

!> Julian Rivers, in discussion, helpfully notes that such a provision criminalising an omission
might also be struck down for its vagueness, if a judge is so minded, without the need to invoke
Radbruch’s Formula. I consider that the possibility of the need to invoke Radbruch’s Formula, how-
ever, as a tightly circumscribed provision (such as the duty to report one’s neighbour of a particu-
lar race if one is aware of the race) is not inconceivable. Also, the issue of whether to punish an
individual who complied remains after the unjust regime.

!¢ David Dyzenhaus, ‘The Grudge Informer Case Revisited’ (2008) 83 New York University Law
Review 1000, 1012-13, 1016-17.

7 Hart (n 12) 619.

'® ibid 619.

' Lon L Fuller, ‘Positivism and Fidelity to Law - A Reply to Professor Hart’ (1957) 71 Harvard Law
Review 630.

% For example, a possible offence is abetment to murder. However, given that their neighbours
were put to death by officials in accordance with a statute (which is not legally valid according to
Radbruch’s Formula), this is an unusual case of murder.
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it might be argued that abetment by genocidaires should not be trivialised by
treating it as abetment to murder. However, Radbruch’s Formula remains con-
ceptually important. Individuals of the state have participated in acts of
intolerable injustice, which are not justified by law. Prosecution can be sup-
ported by customary international law norms today, or by the formulation
of a crime against humanity (as was done in the Tokyo and Nuremberg tribu-
nals in the 1940s),”* or common law criminal law, which arguably can be
resorted to as extremely heinous acts have been committed.

If punishment is pursued as a matter of transitional justice after the unjust
regime has been replaced, the two conundrums arise. I shall argue that wide-
spread endorsement of Radbruch’s Formula, alongside well-known instances of
historical atrocities such as those perpetrated by the Nazi regime, render the
first conundrum - stemming from the individual’s claim that they believed
they were complying with law - of less concern because that claim becomes
less tenable today. As for individuals acting under duress during an unjust
regime, some individuals would be torn between their moral obligation to
refrain from heinous acts and their concern that judges in the unjust regime
might not apply Radbruch’s Formula and might punish them for failure to
comply. Adding the threat of future punishment as a matter of transitional
justice might in fact incentivise them to do right. The result is that even the
most pragmatic individuals, who are otherwise willing to put aside their
moral sense, might resist such laws out of fear of being punished in future
as a matter of transitional justice. It would help to ensure that perpetrators
of heinous injustice cannot realistically use the instrument of law to carry
out their objectives. Atrocities would have to be committed outside the law,
through brute force, laying bare their unjustifiable nature. Individuals and
the legal profession might resist intolerably unjust laws, or pockets of civil
resistance might arise against the brute force of the government if atrocities
are committed outside the law. While Radbruch’s Formula cannot prevent
unjust regimes from coming about, its supporters are not necessarily guilty
of the naivety of which Hart accuses them when he observes that the positiv-
istic slogan acquired a sinister character only in Nazi Germany, but elsewhere
went with the most enlightened attitudes.”” One counts on the resistance
towards intolerably unjust laws at the very onset of such unjust regimes if
Radbruch’s Formula is widely endorsed, such that we would not be willing
to countenance the validity of intolerably unjust laws.

I should add that Radbruch himself might have been inclined to grant a con-
cession to individuals who complied. In considering judicial practice towards
‘statutory lawlessness’ (that is, intolerably unjust laws), Radbruch examines
whether judges are culpable of homicide in sentencing individuals under

1 Some object to prosecution by the Nuremberg and Tokyo tribunals in the 1940s on the ground
that there is no crime without a law. From the point of view of justice, if a defendant must know
that what they are doing is wrong, one should not allow them to cry injustice at being punished for
extremely heinous acts; see Robert Cryer and others, An Introduction to International Criminal Law and
Procedure (Cambridge University Press 2007) 13-14.

22 Hart (n 12) 618.
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such laws. While he thinks that judges should serve justice at the price of their
own lives, Radbruch notes that they might plead ‘necessity’ if subsequently
prosecuted, given that they ‘would have risked their own lives had they pro-
nounced National Socialist law to be statutory lawlessness’.”* In view of how
judges are given a concession, Radbruch might have approached individuals
who complied out of fear for their own lives even more leniently. However,
the objective of this article is not to find out what Radbruch’s view might
have been on whether individuals who complied ought to be punished.
Instead, I explore the conceptual implication of intolerably unjust laws being
legally invalid.

3. Historical instances

Before turning to the two conundrums to be confronted by a tribunal in a suc-
cessor regime implementing transitional justice, I consider two well-known
historical instances: one in relation to which Radbruch’s Formula was formu-
lated - the Nazi regime; the second in which the Formula was invoked by
some - the cases involving the East German border guards. I explain why I
choose to examine the fairness of punishment as a matter of transitional just-
ice in the context of my hypothetical scenario of Rule X, rather than in these
historical cases.

The ‘Case of the Grudge Informer’ is considered by Hart and Fuller in their
debate over the connection of law with morality in the context of Nazi laws,*
and has been reconsidered by others.”® There was no duty under the statute to
report the persons who had criticised the government, and a wife had reported
her husband to get rid of him.*® The Case of the Grudge Informer is not useful
for the purpose of this article as I am concerned with the fairness of punishing
individuals who were compelled to comply with intolerably unjust laws and, in
that sense, forced to participate in the heinous acts of a predecessor regime.

The cases involving the prosecution and trial of the East German border
guards - soldiers in the German Democratic Republic (GDR) who shot and
killed East German citizens who tried to escape across the wall separating
East and West Germany prior to their reunification - have been extensively
discussed. Under the pertinent statute in the GDR border guards may, if neces-
sary, shoot a person to prevent or stop the commission of a major crime.”’
Various soldiers were prosecuted for homicide or murder on the ground
that they lacked legal justification for their acts. This could be because the stat-
ute relied upon did not justify the acts when properly interpreted.
Alternatively, if the GDR authorities interpreted those acts as justifiable,
they were not legally justifiable after all, for example, because the statute vio-
lated international human rights standards according to which everyone

2 Radbruch (n 5) 9-10.

% Hart (n 12); Fuller (n 19).

** See, e.g., Dyzenhaus (n 16).

%6 ibid 1004.

¥ See, eg, Rudolf Geiger, ‘The German Border Guard Cases and International Human Rights’ (1998)
9 European Journal of International Law 540.
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should be free to leave any country,” or it violated Radbruch’s Formula.” It is
questionable whether the Formula applies in such a scenario, which differed
from the atrocities committed in the Nazi regime.’® Unlike the Nazi regime,
there was no attempt in the GDR cases to wipe out an entire race.”* The rele-
vant law could be interpreted as an attempt to protect the integrity of a coun-
try’s border. Even if the statute did authorise (or require) the shooting, it was
not undoubtedly an intolerably unjust law of the nature with which Radbruch
had been concerned. In this article I have used the hypothetical Rule X to con-
sider the most obvious instance of an ordinary individual of the law confront-
ing the requirement of an intolerably unjust law to examine whether it would
be fair to punish such an individual. In an obvious case of intolerable injustice,
it becomes more tenable to suggest that the individual ought to have known
better - that what purports to be law is not actually law. Furthermore, exam-
ining the GDR cases adds layers of complication as to whether they are in fact
authorised to shoot under the statute in the circumstances.”” A hypothetical
Rule X scenario enables us to home in on the conundrums, to which I now
turn, as my answer upon such examination is that it is not unfair to punish
such individuals.

4. First conundrum: Belief as to legality of act

The first conundrum in punishing individuals who complied with Rule X is that
they may have believed that Rule X was law. Individuals who have complied
with intolerably unjust laws may argue that they should not be faulted for
thinking they had a legal obligation. How can an individual be expected to
know that Rule X was not law according to Radbruch’s Formula? The Formula
represents one out of several possible positions on legal validity. Rule X is con-
tained in a statute passed by the legislature. Individuals may readily regard that
as legally valid.

However, every court or tribunal faced with the enforcement of a law is
tasked firstly with deciding on its legal validity. If the court adopts
Radbruch’s Formula and decides Rule X is not legally valid, but the individual
had thought Rule X to be valid law, this seems to be a case of ignorance of the
law on the part of the individual, which, albeit controversially, would not gen-
erally be an excuse under (Anglo-American) criminal law™ if this were an
ordinary criminal case.

Two main issues arise for consideration. First, and preliminarily, is a belief
as to the legal validity of Rule X, ‘mistaken’ from the point of view of

*® ibid 542-4.

? ibid 545.

%% Peter E Quint, ‘The Border Guard Trials and the East German Past-Seven Arguments’ (2000) 48
American Journal of Comparative Law 541, 545.

! Micah Goodman, ‘After the Wall: The Legal Ramifications of the East German Border Guard
Trials in Unified Germany’ (1996) 29 Cornell International Law Journal 727, 743-44.

32 eg, Adrian Kunzler, ‘Judicial Legitimacy and the Role of Courts: Explaining the Transitional
Context of the German Border Guard Cases’ (2012) Oxford Journal of Legal Studies 349, 369.

%% Text accompanying n 39 below.
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Radbruch’s Formula, truly like a case in which the individual acts not knowing
the law in the ordinary criminal context? We must find crucial similarities
before we can proceed to argue, by parity of reasoning, from how ignorance
of the law is treated in the ordinary criminal context to how it should be trea-
ted in the Rule X context. Second, why is ignorance of the law generally not an
excuse in the ordinary criminal context and, by parity of reasoning, do those
reasons apply in the Rule X context?

As for the first and preliminary issue, it can be argued that this is not an
ordinary case of ignorance of the law: the legal validity of Rule X turns on a
theoretical debate as to what law is. The content of Rule X is in fact fully
known; it is the fact that it is not law (according to Radbruch’s Formula)
that is not known. Individuals cannot be expected to resolve a theoretical
debate between legal positivism and natural law theory in favour of natural
law when officials, judges and, indeed, legislators fail to agree. Legal positi-
vists such as Hart regard intolerably unjust laws as laws if the rule of recog-
nition stipulates for their legal validity.” Furthermore, the natural law
position on lex injusta non est lex is not clear. While Hart, a positivist, regards
natural law theory as taking the view that unjust laws are not law,’® Finnis
regards it as a subordinate theorem.’® Radbruch’s Formula has been referred
to as a non-positivistic’’ rather than a straightforwardly ‘natural law’
position.*®

A theoretical debate over the definition of law, on its own, however, is not a
good enough reason for excusing individuals who complied with Rule X while
claiming ignorance of the law. A theoretical debate always exists, even when it
is not in focus because there happens to be no disagreement as to whether a
particular law is legally valid across the spectrum of possible theoretical posi-
tions on legal validity.

[ therefore turn to the second issue: whether the arguments for and against
ignorance of the law being an excuse in the ordinary criminal context apply,
by parity of reasoning, to the Rule X context. Suppose individuals argue that
they should not be punished because they believed they were complying
with the law or did not know that an intolerably unjust law was not law. I
shall consider the following. Do arguments against the defence of ignorance
of the law in the ordinary criminal context apply equally to the scenario of
active reliance on Rule X, or, instead, do arguments to allow the defence in
specific cases in the ordinary criminal context apply to the Rule X context?

34 HLA Hart, The Concept of Law (2nd edn, Clarendon Press 1994) 100-01, 185-86.

% ibid 207-12.

3¢ John Finnis, Natural Law and Natural Rights (2nd edn, Oxford University Press 2011, first pub-
lished 1980) 351-52.

37 Robert Alexy, ‘On the Concept and the Nature of Law’ (2008) 21 Ratio Juris 281, 282.

8 Arguments for Radbruch’s Formula over other theoretical positions have been considered in
another recently published article: Tan (n 10). As such, they will not be rehashed here. I allude to
the different positions only in an introductory manner to acknowledge that a theoretical debate
exists and, understandably, the argument would be raised as to how individuals can be expected
to address such legal theoretical debates.
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4.1. Why the defence of ignorance of the law is generally not allowed

Generally, Anglo-American systems of law endorse the notion that ignorantia legis
non excusat’’ in the ordinary criminal context. Allowing the defence of ignorance
of the law would favour the ‘most obtuse and stolid of criminals’.* Selden’s con-
cern, for example, is that it would be too easily pleaded and hard to confute.
However, this concern can be addressed by placing the burden on those pleading
the defence to show they actually do not know the law.*" Indeed, some existing
laws (tax laws, for example) include a requirement of wilful violation or allow a
defence of reasonable mistake, which raise similar difficulties** and are not
regarded as insurmountable. The courts in South Africa have not been plagued
by practical difficulties of every person pleading the defence after the defence of
ignorance of law was made available.”’ Importantly, it is also unlikely that many
would argue that they do not know that ‘it is illegal to murder, rape, rob, burgle,
steal, cheat, lie’,** such claims being rather far-fetched.

Whenever one can fairly presume knowledge of the law, there is good rea-
son to reject the defence of ignorance of the law.*> At a very general level, the
requirements of Fuller’s rule of law - such as that laws are clear and are pub-
licised or made known - suggest that it is important that those governed (and
punished) by law know its content.*® There is no dissonance between affirming
Fuller’s requirements that emphasise knowledge of the law and affirming the
idea that ignorance of the law is no excuse. If the legislator fulfils Fuller’s
requirements by making and disseminating laws that are clear, the legislator
has done what it needs to do for the rule of law. Generally, legal systems can-
not be expected to go further to ensure that individuals actually know the law.
Thus, at first sight, it seems fair to presume knowledge if Fuller’s requirements
have been fulfilled.

However, presuming knowledge in the past might have been reasonable
when it was relatively easy to acquire knowledge of the law, as there were

% For historical origins see Edwin Meese III and Paul J Larkin, Jr, ‘Reconsidering the Mistake of
Law Defense’ (2012) 102 Journal of Criminal Law and Criminology 725, 726-27. Some commentators
distinguish between ignorance and mistake of law: Kumaralingam Amirthalingam, ‘Ignorance of
Law, Criminal Culpability and Moral Innocence: Striking a Balance between Blame and Excuse
(2002) Singapore Journal of Legal Studies 302, 306. I will focus on the significance of active reliance
on Rule X later.

“° Francis Wharton, ‘Ignorance as a Defence’ (1879) 2(4) Virginia Law Journal 205, 206.

41 Meese and Larkin (n 39) 749; Alexander A Guerro, ‘Unexcused Reasonable Mistakes: Can the
Case for Not Excusing Mistakes of Law Be Supported by the Case for Not Excusing Mistakes of
Morality?’ (2015) 21 Legal Theory 86, 87.

42 Meese and Larkin (n 39) 750.

43 This was in the case of S v De Blom (1977) 3 SA 513 (A); see CRM Diamini, ‘In Defence of the
Defence of Ignorance of Law’ (1989) 2 South African Journal of Criminal Justice 13, 15.

4 Meese and Larkin (n 39) 751. Husak notes that people who claim ignorance about fundamental
moral matters are ‘fairly unusual in the real world’ as people are unlikely to make mistakes of law
involving ‘seriously wrongful behavior’: Douglas Husak, ‘Mistake of Law and Culpability’ (2010) 4
Criminal Law and Philosophy 135, 151.

> William Blackstone, Commentaries on the Law of England (1765) Book IV Ch 2; Matthew Hale, The
History of the Pleas of the Crown, Vol 1 (1847) 42.

46 Meese and Larkin (n 39) 759-62.
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not many offences.*” It is problematic today; there are many more offences,*®
particularly those that are perceived to be regulatory.®” Furthermore, some-
times (such as in the case of English law today) the content of criminal law
is not readily known, being found in many statutory instruments as well as
the common law.

That said, even if we do not presume knowledge of complex areas of the law,
it is reasonable to impose a moderate duty on individuals to know the law;
such a moderate duty permits a ‘general but circumscribed defence’ of ignor-
ance of the law.”® However, individuals cannot know the law in detail, given its
complexities and how legal training is required in order to understand the
scope of laws. If there is only a moderate duty on individuals to know the
law, it does not seem fair to hold them liable when they are not familiar
with the details and complexities. Why, then, do we deny individuals the
defence of ignorance of law in such cases,” particularly when they are neither
blameworthy nor negligent, as they have fulfilled their moderate duty to know
the law?>?

The reason is that the demand to treat individuals fairly and permit the
defence is outweighed by other interests: allowing the defence of ignorance
of the law would encourage ignorance precisely where the lawmaker wants
individuals to know the law.>® Notably, this is a consequentialist or utilitarian
consideration. It is at odds with the retributivism to which many legal philo-
sophers subscribe in relation to criminal law if punishment is in fact
undeserved because of ignorance of the law.>*

Aside from presuming knowledge of the law, whenever the law has tracked
morality®® - such as when the common law was a source of English criminal
law and addressed what was morally wrong according to community mores

7 ibid 733-34, 738.

8 Husak (n 44) 136.

49 Meese and Larkin (n 39) 744-45.

0 Andrew Ashworth, ‘Ignorance of the Criminal Law, and Duties to Avoid It’ (2011) 74 The
Modern Law Review 1, 5-6. It has been argued, for example, that a negligence-based standard
with regard to knowing the law only encourages individuals to ‘reach safe harbour’ as they
would be insulated from liability thereafter: Ahson T Azmat, ‘What Mistake of Law Just Might
Be: Legal Moralism, Liberal Positivism, and the Mistake of Law Doctrine’ (2015) 16 New Criminal
Law Review: An International and Interdisciplinary Journal 369, 392-93. It has been proposed that a
strict liability-negligence hybrid - where there is no general excuse for reasonable mistakes unless
very special circumstances exist, such as reliance on an official statement of law or a situation such
as in Lambert v California [1957] 355 US 225 (where a convicted felon entering a city was required to
register their status with the Chief of Police) - encourages both knowledge and compliance, and
lessens the chance of ‘strategic heedlessness’ Azmat, ibid 409-12.

*! Jerome Hall, ‘Ignorance and Mistake in Criminal Law’ (1957) 33 Indiana Law Journal 1, 40-42.

52 Meese and Larkin (n 39) 765.

%3 Oliver Wendell Holmes, Jr, The Common Law (Belknap Press of Harvard University Press 2009)
46.

4 Husak (n 44) 135-36.

% Robert E Goodin, ‘An Epistemic Case for Legal Moralism’ (2010) 30 Oxford Journal of Legal Studies
615, 626-27. The claim to epistemic access and that of moral education sit somewhat in tension: if
individuals need to be educated by the law, they do not have intuitive knowledge of it. That said,
the community’s mores may be educative, with law confirming such content.
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or long-established ideas of right and wrong®® - it may not be unfair to find
one liable without specific knowledge of the law. The reason is that there is
moral culpability in the commission of the acts prohibited by such laws. The
counter-argument to grounding liability in moral culpability, however, is
that it is not appropriate or fair to punish someone for failing to behave in
a manner that is morally salutary. Individuals may choose to obey the law
with the motivation only to avoid legal liability: their ignorance, at least in
cases where they are blameless for not knowing the law, ought to constitute
an excuse.

In any case, grounding criminal liability in moral culpability applies only to
laws that track morality. For this reason, some scholars distinguish between
the treatment of mala prohibita and mala in se offences.”” For mala prohibita
offences, even a ‘good’ person might make mistakes as to the content of the
law. It is the violator’s knowledge of illegality that makes their act morally
culpable. For mala in se offences, a person can be regarded as culpable for
doing what is morally wrong, as embodied in the law.”® A person who is ‘pro-
cedurally and epistemically faultless’ - that is, ‘not ignorant as a result of reck-
lessness, negligence, or other forms of belief mismanagement’ - may be
blameless in legal ignorance for mala in se offences but demonstrates moral
ignorance, which constitutes or reveals a morally objectionable failure to
care about what is morally significant.>® Liability for mala in se offences can
thus be seen as grounded in the very moral culpability in committing the
act. Committing the act, in itself, says something about the ‘moral quality of
(the actor’s) values, motivations, and emotions’.®® It should not matter that
the person is unaware of the illegality of the act. In grounding criminal liability
in moral culpability, the defendant is held to standards of morality that every
person must be taken to know. This is disputable in cases concerning specific
moral norms over which there is no moral consensus,®* and even for mala in se

%6 Goodin (n 55) 623.

%7 Husak notes that the categorization may be difficult as sometimes an offence that appears to
be malum prohibitum is ‘designed to specify or give substance’ to a malum in se. An example is a law
that prohibits the affixing of things onto the front windshield of a car, which is designed to specify
a malum in se by ensuring unobstructed vision and promoting safety: Husak (n 44) 151-52.

%8 Dan M Kahan, ‘Ignorance of Law is an Excuse — but Only for the Virtuous’ (1997) 96 Michigan
Law Review 127, 128-29. For example, not paying income tax can be perceived as grossly inattentive
to civic duty, while offences relating to more particular taxes on transactions may be mala prohibita
and therefore amenable to a mistake of law defence for ‘excusably inattentive’ actors: ibid 147.

%9 Guerro (n 41) 96-99.

¢ Kahan (n 58) 128-29. Specific knowledge of the law is not regarded as unambiguously good as
it encourages Holmes’s bad man to exploit loopholes in the law. For example, if an individual tries
to skirt around the line between legal and illegal drug distribution, from a legal moralist perspec-
tive it is arguable that such persons are ‘morally bad persons’ and get what they deserve if they
miscalculate: Kahan, ibid 129-30.

¢! Ashworth (n 50) 4. Creative solutions have been proposed where there is no moral consensus.
One is to require individuals to check what the law stipulates where positive morality and critical-
normative morality diverge: Goodin (n 55) 626. If positive morality is perverse, the proposed solu-
tion is to track the right morality, for the same reason that common law is regarded as better than
customary law. Customary law, viewed as that prevailing among lay persons, is brought in
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offences, in relation to ‘outer limits of the law’,°” it would be fair to require

knowledge of illegality or some form of fault. Serious crimes, such as sexual
offences, are mala in se but changes in the law may concern the ‘outer limits
of the law’: even if most must know there are laws relating to sexual offences,
they may be unaware of whether a particular activity is within law’s ambit.*’
The existence of a ‘moral core’ of ‘real crime’ does not make such decisions
clearer at the outer limits.**

In the ordinary criminal context, if an individual abets by assisting in a
race-motivated murder and pleads that they did not know their act violated
the law, this plea is unlikely to be well received. This clearly involves a
malum in se offence. There is strong moral consensus that the crime is egre-
gious.” If ignorance were pleaded in relation to crimes that enforce more con-
tentious moral norms, mala prohibita offences and crimes at the ‘outer limit’ of
the law in mala in se offences, questions of an appropriate ground of liability
and of fairness might arise. For abetment to race-motivated murder, an indi-
vidual who pleads ignorance of law has such failure of character that few
would argue that it is unjust to punish that person. This crime is in fact analo-
gous in substance to the act mandated by Rule X. There are strong reasons to
reject the plea of ignorance of the law, that is, ignorance that Rule X is legally
invalid, and that the act of reporting the neighbour is legally unjustified and
constitutes abetment by assisting in a race-motivated murder.

However, a truly analogous situation (to Rule X) in the ordinary criminal
context is more nuanced. The analogue of the Rule X case in the ordinary
criminal context is the case of a person who is threatened with death if
they do not assist in a race-motivated murder. A person who assists in the
ordinary criminal context can be prosecuted for abetment to murder by assist-
ance. Such a person would also try to plead the defence of duress (considered
in Section 5). Suppose we find that duress is rightfully not a defence to abet-
ment by assisting in murder in the ordinary criminal context (as will be argued
in Section 5). Can such a person in the ordinary criminal context run a more
complex defence of ignorance of the law? Can they argue that they are ignor-
ant of the law in the sense that they thought that duress is a defence in a case
of abetment to murder by assistance? The ignorance seems, at first blush, less
abhorrent than ignorance of the law against abetment to murder by assistance.
This is particularly so in view of the debate over whether the defence of duress
should be available for murder. The right solution might depend on whether
we think the duress defence should be available in the case of abetment to
murder. If it should not, and to the extent that denial of the defence and con-
sequent illegality of the act are based on its moral blameworthiness, this

subjection to principles. If critical-normative morality is organised around a small set of principles,
people can work out what is required: Goodin, ibid 627-28.

> Ashworth (n 50) 10-11.

 ibid. An example is the case of R v Thomas [2006] 1 Cr App R (S) 602 (in which the accused
performed a sexual act with a person of over 16 but under 18 years of age, who was formerly
his foster child).

4 Ashworth (n 50) 12.

® ibid 4.
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suffices to ground liability, based on moral culpability, in the ordinary criminal
context. The same should apply in the Rule X context.

4.2. The special case of legitimate reliance

There remains a difference, which some might find significant, between the
ordinary criminal context and the Rule X context. In the ordinary criminal
context, an individual usually claims not to know a law that makes the conduct
illegal. In the Rule X context, however, the individual actively relies upon an
enacted law, Rule X, which turns out to be legally invalid according to
Radbruch’s Formula.®® What difference should active reliance on a purported
law make to the arguments for denying the defence of ignorance of the
law? There are some analogous situations in the ordinary criminal context
from which we can draw relevant principles.

In the ordinary criminal context, where an individual reasonably®’ relies on
official advice as to the law, it has been argued that an estoppel should apply
against the authority in suggesting that ‘ignorance of the law is no excuse’
when it subsequently takes the view that the advice is misguided.”® From a
deontic point of view, the estoppel honours the legitimate expectation of
the individual who is seeking to be law-abiding and to comply with the law.
Permitting a deferce in the case of officially induced error also encourages citi-
zens to check on the lawfulness of proposed activities.®” From a consequential-
ist point of view, it promotes legal knowledge and compliance.”

Aside from official guidance, individuals may also be guided by a court deci-
sion (prior to its being set aside by a higher court),”" as it would be unfair to
expect individuals to know the law if even a court was ‘ignorant’.”” Individuals
may also be guided by statutes before they are held to be unconstitutional.”
Court decisions and statutes are more authoritative than official advice: the
court is the final authority in determining questions of law; the legislator is
tasked with making law.

A final point worth emphasising is that individuals in such circumstances
may reasonably rely on official advice as to the law, court decisions and statutes;

% It is what some scholars will count as a mistake.

" In R v Arrowsmith [1975] QB 678, the Director of Public Prosecutions had declined to prosecute
the defendant under the Incitement to Disaffection Act 1934, but she was later charged for her act
of distributing leaflets urging British soldiers not to serve in Northern Ireland. She claimed in
defence that she reasonably believed, based on a letter from the Director, that her conduct did
not violate the Act. Commentators have pointed out that this was really a case in which there
was a lack of reasonable reliance. Reasonable reliance on official advice would lead to an estoppel
against officials: Andrew Ashworth and Jeremy Horder, Principles of Criminal law (7th edn, Oxford
University Press 2013) 222.

%8 Ashworth and Horder, ibid 222-3.

% ibid 223.

7 Re’em Segev, ‘Justification, Rationality and Mistake: Mistake of Law Is No Excuse? It Might Be a
Justification’ (2006) 25 Law and Philosophy 31, 74.

7! ibid 59.

7% Jerome Hall, General Principles of Criminal Law (The Bobbs-Merrill Company 1947) 361-62.

7% Hall suggests no mistake of law is involved in such cases: ibid 360.
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thus, the authority is estopped from insisting that ignorance of the law is no
excuse. An argument can be made that in rare circumstances it would be
unreasonable for such reliance to be made, or that individuals should not be
allowed to raise estoppel. For example, an individual who bribes an official
to provide official advice favourable to the individual does not come with
clean hands and should not be allowed to raise estoppel.

The Rule X context, involving a statutory enactment, is similar to the case
of reliance on a statute before it is held to be unconstitutional. Despite the
even stronger case for justified reliance on this over official advice, Rule X is
no ordinary circumstance. After the Nazi regime and with recognition of
genocide as an international crime, it is unreasonable for an individual to
rely on Rule X claiming that they could not have known better. It would not
be unfair to deny estoppel based on reliance on a purported law such as
Rule X. Radbruch’s Formula, applying to intolerable injustice, elevates the con-
cerns of justice at the smallest possible sacrifice to legal certainty. However,
where there is genuine dispute as to whether the laws are intolerably unjust,”
an individual who acted according to their conscience should be allowed
to avoid liability on the basis that they actively relied on the law. They should
not be punished by the tribunal in carrying out transitional justice. Likewise,
individuals in entirely closed political regimes who are unconnected with the
world and do not know about genocide being criminal, and who have been so
brainwashed as to lack the capacity to realise the egregious nature of the act,
lack moral blameworthiness. Such persons may be permitted a limited plea of
ignorance of the law in the Rule X context.

5. Second conundrum: Acting under duress

Individuals who complied with intolerably unjust laws may have done so out of
fear of punishment. If the sanction was relatively minor compared with the
sanction their neighbours faced for being of a particular race, punishing
such individuals is less objectionable, but what if the sanction for disobedience
was death? A second conundrum arises over the fact that an individual might
have acted under duress. Should the individual be excused, particularly if the
individual risked the sanction of death for disobedience?

Consider an analogous situation in the ordinary criminal context: one per-
son kills another on the command of a terrorist who threatens the first with
death if they do not do so. Such a scenario in the ordinary criminal context
has been considered by courts, law commissions and academics.

Before examining the defence of duress in the ordinary criminal context, I
would note that this defence was also denied to those who complied with
(impliedly coercive) superior orders to kill in the context of Nuremberg. The
Nuremberg context was considered when the defence of duress was denied
in a murder charge in criminal law.” Intolerably unjust laws that apply to

74 Radbruch (n 8) 15.
7% In R v Howe (1987) 85 Cr App R 32, Lord Hailsham treated superior orders in the Nazi regime as
impliedly coercive and equivalent to putting subordinates under duress. Cases involving such
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ordinary individuals in the Rule X context raise different concerns from hein-
ous superior orders. However, given how the Nuremberg context is used to
argue for the position with regard to duress in murder charges in the ordinary
criminal context, one might think that the question of rightful punishment
seems to be regarded as more intuitively justified in the Nuremberg context
than in the ordinary criminal context. Instances involving superior orders
are akin to criminal law scenarios in which defendants have voluntarily placed
themselves in the situations that led to duress. The defence has been denied in
such situations, such as when the defendant joined a criminal gang or a terror-
ist organisation.”® That said, differences in individual cases should be consid-
ered. For instance, an official who joins a military unit, serving in a regime
which subsequently orders morally heinous acts does not intend at the outset
to undertake such activities. It may be pertinent for moral accountability to
assess if the official had the opportunity to resign. The Nuremberg context
offers a less perfect analogy with the ordinary criminal context in which
the person under duress is not at fault for being placed under duress. What
about the Rule X context?

The Rule X context shares more similarities with the ordinary criminal con-
text (in which the person under duress is not at fault for being placed under
duress) than with the Nuremberg context of heinous superior orders. Rule X
simply applies to some individuals upon its being enacted, without their
having done anything to attract its application. Also, criminal law duress in
general has received much attention in recent decades; we can therefore
draw upon insights from criminal law duress for the Rule X context. I examine
the treatment of the duress defence in the ordinary criminal context in rela-
tion to murder and what it might suggest, by parity of reasoning, for the Rule
X context.

5.1. Sanctity of life versus impairment of will

Whether duress should be a defence to murder or abetment to murder is much
debated. Under English common law’” duress is generally not a defence to
murder’® because of the belief in the sanctity of life:”* it is not justifiable to

superior orders were also considered by Lord Simon in relation to a case involving terrorists: DPP v
Lynch [1975] AC 653, 688.

7% peter Alldridge, ‘Duress, Murder and the House of Lords’ (1988) 52 Journal of Criminal Law 186,
190. Those who join terrorist organisations can expect to commit crimes without other terrorists
present; thus, they may have an opportunity to seek help. See also Peter ] Rowe, ‘Duress and
Criminal Organisations’ (1979) 42 The Modern Law Review 102, 106.

77 See, eg, Rosa Brooks, ‘Law in the Heart of Darkness: Atrocity & (and) Duress’ (2003) 43 Virginia
Journal of International Law 861, 867. While there is much controversy over the defence, such as
whether it is an excuse or a justification, and differing approaches in civil and common law coun-
tries (see, for example, Nortje and Quenivet (n 3) 27), I will focus on the substance of the arguments
raised and consider their applicability to the Rule X context.

8 R v Howe (n 75). The same goes for attempted murder: R v Gotts [1992] 2 AC 412. Cf Simon
Gardner, ‘Duress in Attempted Murder’ (1991) 107 Law Quarterly Review 389, 392-93.

7% Blackstone (n 45); Hale (n 45) 51. See also PW Ferguson, ‘Duress and Murder in the First
Degree’ (1987) 51 Journal of Criminal Law 304, 305. Compare with the South African case of
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take another life to preserve one’s own as comparative lives cannot be
weighed.*® Exceptionally, some states in the United States allow the defence
of duress for a felony murder charge. An accessory to murder was allowed
the defence in the United Kingdom, although the position has since changed.®!
In so far as a moral dilemma is presented to the person threatened, it has been
argued that the test of proportionality - comparing the threatened harm with
the moral evil the person is compelled to do - should be used to grant some
form of concession to the person threatened where punishment is concerned.*

In the Rule X context, the concern for sanctity of life is the same as it is in
the ordinary criminal context, but the problematic assessment of proportion-
ality is seen starkly in the Rule X context. It can come down to comparing the
size of one’s household with that of one’s neighbour: an individual who reports
their neighbour, as required by Rule X, may do so if they hope to save their
family of five but their neighbour is single; an individual who reports their
neighbours, as required by Rule X, may not do so if they are single while
their neighbours are a large family of five.

A dominant underlying rationale for the defence in the ordinary criminal
context is that duress impairs (even if it does not overbear) one’s free will, ren-
dering punishment unjust.®> The act is voluntary in that it is volitional, but
there is moral non-voluntariness.** A person’s choice among limited alterna-
tives has been ‘rigged by an undeniably culpable third party’.*® If one’s act
is not voluntary in some sense, one may not deserve a conviction, or should
be entitled to mitigation.*® However, denying the defence and refusing to con-
sider duress in mitigation might enhance the deterrent effect when one is
strongly tempted to commit a crime,®” though this is questionable if a reason-
able person could not resist the threat.*®

S v Goliath 1972 (3) SA 1 (A) in which the defence was available where an individual assisted the
principal in the commission of murder. But its availability for murder has been criticised as the
constitution does not allow the balancing of one life against another: Clare Frances Moran,
‘A Comparative Exploration of the Defense of Duress’ (2017) 6(1) Global Journal of Comparative Law
51, 75.

80 jonathan Burchell, ‘Heroes, Poltroons and Persons of Reasonable Fortitude: Juristic
Perceptions on Killing under Compulsion’ (1988) 1 South African Journal of Criminal Justice 18, 27.

81 DPP v Lynch (n 75). See also Craig L Carr, ‘Duress and Criminal Responsibility’ (1991) 10 Law and
Philosophy 161, 170-1. In the Rule X context, the harm is indirectly occasioned by the person under
duress, who reports his neighbour. If duress is not a defence, the analogy is with the ordinary crim-
inal context where one informs a would-be murderer under duress where their intended victim is,
knowing that the missing piece of information is crucial to the murder that the would-be murderer
is determined to carry out. This is abetment by assistance. Duress in the context of accessory to
murder has not been treated differently.

82 Carr (n 81) 168. Rome Statute (n 3) art 3, calls for a comparison of the threat and the harm.

8 Rupert Cross, ‘Murder under Duress’ (1978) 28 University of Toronto Law Journal 369, 372.

8 Alan Reed, ‘Duress and Provocation as Excuses to Murder: Salutary Lessons from Recent
Anglo-American Jurisprudence (1996) 6 Journal of Transnational Law & Policy 51, 61.

8 Robert Campbell, ‘Duress and Responsibility for Action’ (1984) 1 Journal of Applied Philosophy
133, 139.

86 Ashworth and Horder (n 67) 211.

# ibid.

88 Reed (n 84) 61-62.
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The less immediate nature of the threat in the Rule X context weighs
against affording the defence. The individual compelled by law to report
their neighbour does not face a threat to their life at gunpoint. The individual
can contemplate alternatives such as escaping, advising the neighbour to
escape, or stalling for time. Assuming the processes of law are followed
through, a non-reporting individual must be discovered for failure to report
their neighbour, prosecuted and convicted, before the sentence is carried
out. Even if the individual fears that the processes of law would not be prop-
erly adhered to in a rogue state and therefore reports their neighbour, the act
is neither instinctive nor unthinking; nor is the will similarly impaired. This
weighs against the defence being available in the Rule X context.

What about the peculiar power of a heinous state to oppress through incit-
ing fear? Montesquieu, for example, describes the paralysing fear (crainte) that
a despotic government can create. This leads individuals to have an instinct for
self-preservation that ‘keeps the individuals in an animal-like obedience’.* It
leads to a ‘permanent state of foreboding’ as opposed to being a ‘sudden
response to danger’ (peur).”® Montesquieu’s claims require investigation by
social psychologists. Heroism among ordinary people who pay the price with
their own lives to save their neighbours in oppressive regimes are well docu-
mented, though Montesquieu does not rule this out. Possibly, while the threat
is not as immediate as it is in the ordinary criminal context, the atmosphere of
fear substantially overpowers the will such that it may not be just to carry
Radbruch’s Formula to its logical conclusion and effect punishment on those
who complied.”’ Whether there is such overwhelming fear may also depend
on how advanced the despotic regime is.

Supporters of the duress defence in the ordinary criminal context argue
that regarding duress as an excuse does not derogate from the commitment
to the worth of human life. It merely acknowledges that acting out of self-
preservation is ‘understandable’.’” While it arguably ‘(mollifies) ethical
weaknesses’,”” criminal law should not punish individuals for not attaining
the pinnacle of ethical behaviour,” or demand heroism of the threatened per-
son,” when a person of reasonable moral strength cannot fairly be expected to
resist the threat.”® The American Law Institute’s Model Penal Code, for
example, asks the jury to consider whether a person of ‘reasonable firmness’

8 Judith Shklar, Montesquieu (Oxford University Press 1987) 83.

% ibid 84.

! While this will not be examined in this article, Radbruch himself was of the view that views of
human nature shape the law: Gustav Radbruch, ‘Law’s Image of the Human’ (2020) 40 Oxford journal
of Legal Studies 667, 672-73.

%2 Richard Mullender, ‘Murder, Attempted Murder, and the Defence of Duress: Some Objections
to the Present State of the Law’ (1993) 25 Bracton Law Journal 15, 17.

%3 JJ Taitz, ‘Compulsion as a Defence to Murder: South African Perspectives’ (1982) 72 Law &
Justice - The Christian Law Review 10, 23.

%4 Burchell (n 80) 34.

% Reed (n 84) 53.

% Joshua Dressler, ‘Exegesis of the Law of Duress: Justifying the Excuse and Searching for Its
Proper Limits’ (1989) 62 Southern California Law Review 1331, 1367.
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would be able to resist the threat. This seems to require ‘a moral judgment
regarding the ambit of fortitude of individuals constrained by prevailing cir-
cumstances’.”” Yet taking reference from dominant or likely social practices
without considering the moral value of such practices seems contrary to
how the law often sets a standard regardless of dominant social practice.”
While Lord Hailsham in R v Howe has been criticised for expecting heroism
of the ordinary person, and refusing to protect ‘the coward and the poltroon’,”
innocent victims deserve protection too from those seeking to kill them for
self-preservation.'® Even if the ordinary person might not have been deterred
by future punishment, deterrence is not the only reason for penal laws: the law
can affirm moral values such as sanctity of life for a moral educative
function.'®"

A theory of duress is necessarily ‘moralised’ and normative even if it
appears on its face to focus on psychological states'®* or what an average per-
son would do. Those who reject the defence treat sanctity of life as non-
derogable. Those who argue for the defence on moral grounds suggest that

%7 Reed (n 84) 59.

% Khalad Abou el Fadl, ‘Law of Duress in Islamic Law and Common Law: A Comparative Study’
(1991) 30 Islamic Studies 305, 323-4. Relatedly, international criminal law, also referred to as ‘the law
of atrocity’, raises the question in relation to the ‘deviance paradox’: Saira Mohamed, ‘Deviance,
Aspiration, and the Stories We Tell: Reconciling Mass Atrocity and the Criminal Law’ (2015) 124
Yale Law Journal 1628, 1639; the idea that ‘international criminal law is ill-suited to assign respon-
sibility to perpetrators of mass atrocity crimes, many of whom are not deviant in the same way
that perpetrators of ordinary crimes are’, even as the crimes are horrific: Mohamed, ibid 1635.
Special dynamics of such crimes have been considered by Zimbardo and Milgram: Mohamed,
ibid 1646. International criminal law may be viewed as setting an aspirational standard, even if
an average person is likely to behave as the defendant did: Mohamed, ibid 1637. Some tribunals
have tried to explain higher standards expected of defendants by reference to the superior educa-
tion of perpetrators or to ordinary persons being abused by leaders: Mohamed, ibid 1663; although
someone educated or from a cosmopolitan context might not better resist such coercion:
Mohamed, ibid 1667.

% R v Howe (n 75) 42 (criticised in Lynden Walters, ‘Murder under Duress and Judicial
Decision-Making in the House of Lords’ (1988) 8 Legal Studies 61, 73).

190 Other moral dilemmas include threats to other parties, particularly those to whom the threa-
tened person owes a duty, such as a child. The choice is between two equally innocent lives: those
of a stranger and a loved one to whom they may owe a duty of protection: M Sornarajah, ‘Duress
and Murder in Commonwealth Criminal Law’ (1981) 30 International and Comparative Law Quarterly
660, 666. This may be more pressing than if one’s own life had been threatened: John LI J Edwards,
‘Compulsion, Coercion and Criminal Responsibility’ (1951) 14 The Modern Law Review 297, 304. While
self-preservation may seem abhorrent, killing under such duress may be more excusable: the threa-
tened person should not be forced to become an ‘unwilling adjudicator’ of who lives and who dies.
There is nothing noble about refusing to carry out the crime, unlike the case of martyrdom: Terry
Skolnik, ‘Three Problems with Duress and Moral Involuntariness’ (2016) 63 Criminal Law Quarterly
124, 141. However, refusing the defence saves the person from having to choose. Allowing the
defence invariably brings in a proportionality analysis: a person might be put in the dilemma of
having their own child killed if they do not kill many other persons: Ian Howard Dennis, ‘On
Necessity as a Defense to Crime: Possibilities, Problems and the Limits of Justification and
Excuse’ (2009) 3 Criminal Law and Philosophy 29, 40-41.

101 F] Fadl (n 98) 323.

192 John Lawrence Hill, ‘A Utilitarian Theory of Duress’ (1999) 84 lowa Law Review 275, 286-97.
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if law is connected with morality, unjust punishment should be avoided.'® In
the Rule X context, regarding the intolerably unjust law as legally invalid
means that the act of reporting one’s neighbour is legally unjustified; it is abet-
ment to genocide or murder. Given that Radbruch’s reason for treating intoler-
ably unjust laws as legally invalid is to give justice its due place, it can be argued
that it would be ironic if unjust punishment results. However, it should also be
noted that a theory of duress is normative: a decision not to excuse cowardice in
cases when one’s will is merely impaired but not overborne sets a standard of
behaviour and is not necessarily unjust as the neighbour’s life is also at stake.

5.2. Consequentialist rationales for the defence of duress

The duress defence in the ordinary criminal context has been supported by
consequentialist rationales. If a threatened person regards the harm with
which he is threatened as the greater evil when compared with the harm
that he does,'® then, adopting Hobbes’s view, Austin and Bentham suggest
that the person, confronted with the choice between two evils, should not
be faulted for preferring self-preservation.'” Moreover, in terms of
Pareto-optimality, no one would be better off in some scenarios, as all
would die anyway if the person threatened does not carry out the wishes of
the person issuing the threat.'°® However, assessment of Pareto-optimality
in the Rule X context is more complex, depending on factors such as the effi-
cacy of the heinous state and the likelihood of other individuals reporting
those of the targeted group. Even if the heinous state is highly efficacious,
Pareto-optimality may not count in favour of affording the duress defence in
the Rule X context, as there is a better chance of both the coerced and the
innocent victim escaping enforcement of the unjust law.

Another version of the consequentialist defence in the ordinary criminal
context compares the benefit of punishing the person threatened with the
benefit in not punishing. The fear of the threatened harm may be substantial
and imminent enough such that no deterrent value is posed by the threat of
future punishment. Also, punishment does not serve the rehabilitation of

193 Cross raises this question: Cross (n 83) 375. See also Law Commission Consultation Paper No

177, ‘A New Homicide Act for England and Wales? An Overview’, pointing out this can be unfair
(para 4.33), and suggesting that duress is a partial defence to first degree murder (para 5.26),
https://cloud-platform-e218f50a4812967bal1215eaecede923f.s3.amazonaws.com/uploads/sites/30/
2015/03/cp177_Murder_Manslaughter_and_Infanticide_consultation_overview_.pdf.

104 Cross (n 83) 372.
ibid 373. The utilitarian defence has been critiqued; see, eg, Daniel Varona Gomez, ‘Duress
and the Antcolony’s Ethic: Reflection on the Foundations of the Defense and its Limits’” (2008) 11
New Criminal Law Review: An International and Interdisciplinary Journal 615-44.

196 Maximilian Kiener, ‘Duress as a Defense in the Case of Murder’ (2017) 1 Philosophical Journal of
Conflict and Violence 187, 190. This was noted in the context of Erdemovi¢, who was convicted by the
International Criminal Tribunal for the former Yugoslavia (ICTY); see Brooks (n 77) 875. Erdemovi¢,
an unwilling Croat soldier, who killed 70 or so unarmed men and boys, was charged at the ICTY.
Erdemovié was told he could shoot or be shot along with them. It was reasoned that, if duress was
not permissible if one person was shot, all the more when many more were shot in an international
criminal law case: Brooks, ibid 877; Mohamed (n 98) 1654-5.
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such an offender.'” Deterrence of other potential offenders in the form of gen-
ocidaires has been thought to be ineffective, as some commit genocide precisely
after assessing the benefits of acting. Moreover, the uncertainty of punishment
by international criminal law, historically, results in failure of deterrence.'*®

In the Rule X context, the non-instantaneous nature of the threat, compared
with the ordinary criminal context, increases the chance of a deterrent effect.
Such effect should be assessed over all individuals in totality, rather than indi-
vidually. There is also a moral educative effect which underlies the punishment
of such crimes under international criminal law as a matter of transitional just-
ice. Punishment sends the message that laws must be minimally just. With
some individuals deterred, a despot who wishes to execute heinous acts may
have to do so outside the law. The widespread endorsement of Radbruch’s
Formula - of the idea that intolerably unjust laws are not laws - increases
the likelihood of resistance to despots working through law from the outset,
not just from the legal profession or those trained in the law but from officials
and individuals. Ideally, the rise of despots by harnessing law to effect their
cruel acts is arrested at the outset: the widespread civilian and official endorse-
ment of Radbruch’s Formula ironically and happily renders its invocation for
the sake of transitional justice unnecessary in future. The case to deny the
defence of duress on consequentialist grounds is strong in the Rule X context
as there are benefits peculiar to the objective of transitional justice. The ben-
efits extend beyond deterring persons from acting out of self-preservation to
conveying that laws must be just, and legal authority must respect dignity.
Generally refusing to treat civilians as helpless might empower them to
stand up to the onset of rogue regimes and prevent their advancement. The
defence of duress should not be allowed.

5.3. Does it make sense to reject the defence of duress in the light of other aspects of
criminal law?

Is rejecting the duress defence in the ordinary criminal context consistent in
principle with other aspects of criminal law? I argue that it is.

In so far as a person acting under duress makes a rational and intentional choice
to preserve their life, it is arguably consistent in principle to reject the defence
given that ‘malice aforethought’ has been rejected as a requirement of mens rea.'””

Allowing the defence in other cases without at least a partial defence to
murder''® is explicable as sanctity of life cannot be derogated from for the

7 Hill (n 102) 317-19. The deterrent value is unclear if one is threatened by a thug:

PR Glazebrook, ‘Committing Murder under Duress’ (1975) 34 Cambridge Law Journal 185, 186-87.
The comparison is between an imminent threat and a distant threat: Sornarajah (n 100) 668.

198 Donald Bloxham and Devin O Pendas, ‘Punishment as Prevention? The Politics of Punishing
Genocidaires’ in Donald Bloxham and A Dirk Moses (eds), The Oxford Handbook of Genocide Studies
(0xford University Press 2010) 617, 633.

199 Sornarajah (n 100) 662.

119 1t has been noted that this is odd: R v Howe (n 75) Lord Brandon, 47; Peter Alldridge and
Catherine Belsey, ‘Murder under Duress: Terrorism and Criminal Law’ (1989) 2 International
Journal of the Semiotics of Law 223, 240.
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sake of self-preservation where the victim is innocent. Short of this, the law
permits one person to use another as a means.'"'

There is also principled consistency despite how sanctity of life is regarded
under other defences, such as self-defence. While the instinct of self-
preservation is strong and natural in cases of duress and self-defence,'” a
relevant distinguishing factor from self-defence is the innocence of the person
whose life is being violated. Moreover, if the doctrine of double effect is used
to analyse duress in such a scenario, death is intended; one’s being let off is a
separate act that follows upon one’s act of causing death intentionally.'" In
cases of self-defence, the force used has to be proportionate before one can
rely upon the defence, and there is no intention to cause death - only a
side effect of death. If denying the duress defence for murder in the ordinary
criminal context stems from respect for sanctity of life, which cannot be dero-
gated from for the sake of self-preservation, the pressing need in the Rule X
context to ensure that despots cannot use civilians en masse to effect their pur-
poses against other innocent individuals is all the more important.

5.4. De facto recognition of an alternative authority

The defence of duress in the ordinary criminal context presents a jurispruden-
tial puzzle. Austin views law as orders backed by threats of sanction. Absolving
the person threatened suggests that individuals can avoid legal consequences
by coming under what is de facto an alternative authority that uses coercive
force. This problem was put into sharp focus in cases of duress by terrorists
from the Irish Republican Army (IRA). Allowing the duress defence makes it
seem as if the IRA’s coercive order can confer immunity on the defendant.""*
What would have been an unlawful act carried out by terrorists (the IRA) can
be transformed into a ‘lawful’ act by the murderer who acts under duress, as
the murderer is not punished if the duress defence is allowed. The deterrent
effect of criminal law is rendered nugatory where it is most needed. The coer-
cive power of the state exercised through law is overwhelmed by another
power."™® In cases in which terrorists and others use ordinary individuals to
achieve criminal ends, criminal liability has been viewed as notionally import-
ant. Duress should be countenanced, if at all, only in mitigation.'*®

In the Rule X context, the source of coercion is a state acting through a pur-
ported law, rather than terrorists. This presents no jurisprudential puzzle from

1! Alec Walen, ‘Wrongdoing without Motives: Why Victor Tadros Is Wrong about Wrongdoing

and Motivation’ (2013) 32 Law and Philosophy 217.

12 DPP v Lynch (n 75) Lord Morris, 671.

13 Dressler (n 96) 1334.

In Lynch (n 75), the defendant had to be a driver in a second-degree murder charge. See also
Alldridge and Belsey (n 110) 227-28.

% GL Peiris, ‘Duress, Volition and Criminal Responsibility: Current Problems in English and
Commonwealth Law’ (1988) 17 Anglo-American Law Review 182, 192-93; see also KJM Smith, ‘The
Criminal Law: “A Blue Print for Saintliness™ (1975) 38 The Modern Law Review 566, 569.

1% James Fitzjames Stephen, A History of the Criminal Law of England, Vol 2 (Macmillan 1883)
107-08.
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the legal positivist’s perspective. Particularly for Austin, Rule X is straightfor-
wardly law. From a non-positivistic perspective, resistance towards the rogue
state, rather than compliance with its orders, is at least as important as it is for
the terrorist scenario. Criminal liability may be helpful to incentivise resistance.

It has been suggested, in the ordinary criminal context, that the duress
defence should be allowed when a person acts under duress from terrorists
and similar, as criminal law should not be blind to the relatively lower degree
of moral blameworthiness of those acting under duress. We should not be con-
cerned about terrorists using ordinary individuals to carry out acts of vio-
lence’” as that is rare. Moreover, the law still responds - by punishing
those who exerted the duress,''® and defendants who exposed themselves vol-
untarily to such threats can be denied the defence.'"’

In contrast, though, in the Rule X context, state perpetrators intentionally
get individuals on board through ‘legal’ coercion as it enables such regimes to
gain traction. It is more compelling as a general rule not to allow the defence
of duress.

Should it make any difference that the ‘highest” power in the territory is
putting individuals under duress? This is unlike the situation of terrorists put-
ting individuals under duress, when terrorists operate under another legal
power. Hale examines the non-availability of the duress defence for murder
in peacetime separately from times of war, public insurrection or rebellion,
when a different approach may be warranted, as a person is ‘under so great
a power, that he cannot resist or avoid’.'”® Surely Hale cannot be thinking of
the impossibility of seeking official protection in extraordinary times?'*" He
upholds sanctity of life in peacetime. Even then, a person under the threat
of instant death would not have had recourse to official protection. Thus,
Hale’s bifurcated approach based on peacetime or extraordinary times is
unsound, unless it is based on Montesquieu’s crainte, discussed earlier. The
defence of duress should not be allowed.

6. Transitional justice concerns

Are there concerns peculiar to transitional justice that weigh on the resolution
of the question of whether to punish? Transitional justice seeks to signal a
clean break from a predecessor regime through the restoration of justice. It
aims to right the wrongs of the predecessor regime through redress for victims
and prosecution of perpetrators and accomplices. I suggest that a better com-
promise of the conflicting concerns lies in adopting a general rule that holds
individuals who reported their neighbours responsible but exempts some such

"7 Carr (n 81) 186-87. This was a concern of Lord Hailsham in R v Howe (n 75) 44 (noting that
‘(we live in the age of the holocaust of the Jews, of international terrorism’). See also Paul
Sutherland, ‘Duress and Inchoate Murder’ (1991-2) 2 King’s College Law Journal 131, 137.

18 Kiener (n 106) 195.
R v Hasan [2005] UKHL 22, paras 39, 75-78 (in which the recommendations of the Law
Commission on this point are considered).

120 Hale (n 45) 49.

121 Edwards (n 100) 298-302.

119
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individuals from punishment on limited grounds. The limited exemption could
be justified by the need to demonstrate grace towards individuals who com-
plied. For example, if a particular group of individuals had been singled out
and forced to be ‘accomplices’ through an obligation to inform the authorities,
in circumstances that suggest they were victimised in a different way by the
predecessor despotic regime, special considerations should apply in deciding
whether they should be punished as a matter of transitional justice.'** Given
the need to re-establish the value of justice, the new regime may not wish
to be seen as a tormentor of a different set of victims through punishment.
In the ordinary criminal context, duress has been said to be excused but not
justified: the conduct is deplored but criminal responsibility is not attributed
to the actor.'” Given the pressing need to achieve transitional justice, one
can draw from middle grounds in the ordinary criminal context. The actor
may be held responsible for the act and conviction is used to secure a stigmatic
effect, enabling the law to serve a moral signposting function, even if no, or a
lesser, punishment is meted out after mitigation.'** Alternatively, one can
manage genuine hard cases by granting commutation by prerogative
power'”® or parole, exercising prosecutorial discretion, or through senten-
cing'*® (in cases without a mandatory sentence).

What are the mechanics of punishment, and are there special concerns that
apply in the Rule X context? If Rule X was legally invalid, individuals who com-
plied were not justified by law, but had abetted a race-motivated crime. A
domestic tribunal in carrying out transitional justice may rely on the subsist-
ing criminal law relating to abetment to murder to prosecute the individuals,
or it may rely on international criminal law. Either way, the criticism may
arise, as it has in the context of international criminal law, that prosecutions
in such a context do not achieve intended aims. In relation to genocidaires, jus-
tifications of international criminal law, such as retribution and rehabilitation
to prevent the perpetrator from reoffending, have been criticised."”’

122 Indeed, Julian Rivers helpfully suggests, in discussion, that a distinction be drawn between a

weak-willed collaborator who complies out of fear and an evil collaborator who, for extraneous
reasons, wants to report their neighbour. It may not be just to punish the former, while the latter,
like some of the East German guards in border cases, are possibly guilty of some offences under
subsisting criminal law without the need for Radbruch’s Formula to invalidate Rule X. As there
is uncertainty revolving around the possibility, it remains important to consider the issues raised
in this article. In the cases relating to the East German border guards, it has been noted that crim-
inal law has sometimes been used for a different purpose - rhetorical and political - and so a find-
ing of guilt has been accompanied by suspension of sentences: Peter E Quint, ‘Judging the Past: The
Prosecution of East German Border Guards and the GDR Chain of Command’ (1999) 61 Review of
Politics 303, 324.

123 The conceptual distinctions between excuse and justification (when the conduct is promoted
or not discouraged) will not be explored.

124 eg, Walters (n 99) 71; Ferguson (n 79) 305-06.

125 Leaving the matter to the executive is not a better solution if the facts cannot be assessed as
in a trial: HP Milgate, ‘Duress and the Criminal Law: Another About Turn by the House of Lords’
(1988) 47(1) Cambridge Law Journal 61, 71-2.

126 Walters (n 99) 70.

127 Bloxham and Pendas (n 108) 618, 632-37.
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Rehabilitation of the offender would be unnecessary in relation to the individ-
ual who complied in the Rule X context, who reported their neighbour out of
fear. As for retribution, this fails to be proportionate given the many murders
that have been committed by genocidaires.'*® Retribution is an ‘inherently
individualizing approach to punishment’, while genocide is a systematic,
mass crime with perpetrators operating within institutional or social frame-
works."”” In the Rule X context, it can be argued that categorising the comply-
ing individual’s act as abetment to murder does not adequately capture the
heinous essence of their complicity with the genocidaires. However, the crim-
inal act of the ordinary individual - reporting fellow individuals - is individua-
lised, and the punishment also is not disproportionately inadequate.

7. Conclusion

My objective has been to examine whether individuals who complied with
intolerably unjust laws in a predecessor regime should be punished by a tribu-
nal in a successor regime as a matter of transitional justice. If we regard such
laws as legally invalid, the individuals’ acts of reporting their neighbours are
not justified by law: they would have abetted murder or genocide and commit-
ted what is likely to be a crime under the subsisting criminal law in the pre-
decessor regime.

The foremost jurisprudential concerns are that an individual who complied
with an intolerably unjust law may not have realised it is not law and may have
been acting under duress. I have examined arguments against recognising
these defences in the ordinary criminal context to consider, by parity of rea-
soning, the appropriate approach in relation to compliance with intolerably
unjust laws.

For ignorance of law, reliance on an intolerably unjust law differentiates the
case from the ordinary criminal context in which individuals claim they do not
know abetment to murder is illegal. However, given the egregious nature of the
act commanded by the intolerably unjust law, I proposed that reliance on the
purported law is unreasonable.

As for claims of duress, the less immediate nature of the threat and the
greater benefits of punishing individuals who complied, when compared
with the ordinary criminal context, suggest that the defence should generally
be denied. Crucially, punishment as a matter of transitional justice serves a
moral educative effect, sending a strong message that laws must be minimally
just. Future despots in rogue states may have to commit heinous acts outside
the law, as it is more likely that the legal profession, officials and individuals
would resist intolerably unjust laws from the onset of a rogue regime.
Exceptionally, given the objective of transitional justice, supposing those
who complied were especially victimised by the predecessor regime in unusual
circumstances that call for a lesser punishment, conviction may be used to
secure a symbolic stigmatic effect and a lesser punishment imposed. This is

128 ibid 632.
129 ibid.
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so that the successor regime would not be viewed as tormenting or oppressing
a different group of individuals.

I have worked with a hypothetical scenario, but only to unpack what would
be at stake in punishing individuals who complied with intolerably unjust laws
in similar scenarios: if the threatened sanction under the law were less severe,
we would be even less sympathetic to the defence of duress being pleaded; if
the injustice commanded by the purported law were less obvious, we would be
more sympathetic to the claim that an individual did not know it was not law.
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