CHAPTER SEVEN

CHALLENGES TO EMBEDDING

Power Struggles

As a new constitution comes to be embedded socially and legally, the
landscape of power and relevance shifts. Some actors will prefer the
previous status quo over the incoming system defined by new rights
protections, new citizen expectations, and new judicial roles. As
a result, these actors will have incentives to push back against con-
stitutional embedding. This chapter explores power struggles in the
midst of constitutional embedding in Colombia, examining how actors
within the executive, legislative, and judicial branches of government
attempted to contest the growing power of the social constitutionalism
in the country, particularly in its most visible features: the Constitu-
tional Court and the tutela procedure. To date, these actors have failed
to curb the impact of the 1991 Constitution, in large part because of
the extent to which social and legal embedding have taken root and
continued to reinforce one another.

In the early 1990s, the newly created Constitutional Court was one
of four apex courts, and while tutela decisions ended at the Constitu-
tional Court, other kinds of legal claims were understood to be settled
upon decisions rendered by the Supreme Court, the Council of State,
or the Superior Council of the Judiciary. As the years progressed, these
various high courts jockeyed for position at the height of the judicial
system. Each of these clashes became known as a “choque de trenes” (lit-
erally, a train wreck). In addition to increasing its power by facilitating
tutela claims related to social rights (Taylor 2020a), the Constitutional
Court also expanded its role by allowing tutela claims against judicial
decisions (tutela contra sentencias) and by developing the idea of an
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Figure 7.1 Powerful actors’ efforts to thwart constitutional embedding.

unconstitutional state of affairs (estado de cosas inconstitucional), which
could then be remedied through structural decisions (Rodriguez Gara-
vito 2009, 2011). These maneuverings (which we might understand as
successful efforts at legal embedding), alongside popular support (which
is the result of successful social embedding), allowed the Court and the
new constitutional order to weather criticisms and conflict within the
judicial system. While some of these criticisms may be valid, my goal
in this chapter is not to evaluate the relative merits of the criticisms of
the Constitutional Court or the 1991 Constitution. Instead, I intend
to track how the Court and the Constitution managed to maintain
prominent positions in social and legal life in Colombia.

At various times, executive and legislative branch actors likewise
attempted to limit the impact of the 1991 Constitution, particularly
the tutela procedure and the Constitutional Court. These efforts took
the form of outspoken criticisms, proposals to reduce the scope or even
eliminate the tutela, and what some observers describe as attempts
to game the appointment system for the Constitutional Court. Once
again, however, the constitutional order has — at least so far — weath-
ered these challenges, due to the institutional culture developed within
the Court (a byproduct of legal embedding) and popular support, or
what David Landau (2014) describes as the creation of a “middle-class
constituency” for the Court and the tutela procedure (again, evidence
of social embedding). Figure 7.1 shows how these various power strug-
gles could interrupt or dislodge constitutional embedding, inhibiting
the further social construction of legal grievances, the development of
judicial receptivity, and/or the interplay between the two, effectively
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CHALLENGES TO EMBEDDING: POWER STRUGGLES

truncating the positive feedback process described in Chapter 2 that is
integral to stable or longstanding constitutional embedding.

Constitutional embedding could be interrupted along the upper path
(because of successful efforts to discredit the Constitutional Court in
the eyes of everyday citizens or to limit the scope of access mechanisms,
in this case, the tutela), the lower path (successful efforts to limit the
Constitutional Court’s power relative to other branches of government
and/or change out personnel), or both. The rest of this chapter turns
to these efforts by the judiciary beyond the Constitutional Court and
the other branches of government to limit the power of the constitu-
tional order. It closes with a discussion of how social constitutionalism
in Colombia endured despite these challenges.

7.1 CHOQUE DE TRENES AND THE RISE OF
THE CONSTITUTIONAL COURT

As noted earlier, when the 1991 Constitution went into effect, there
were four apex courts in Colombia: the newly created Constitutional
Court, the Supreme Court, the Council of State, and the Superior
Council of the Judiciary. Under this configuration, there is arguably
a hardline separation between matters of ordinary and administrative
jurisdiction and constitutional matters. The Supreme Court is the
highest authority in matters of ordinary (i.e., civil, criminal, and labor)
law, the Council of State in matters of administrative law, and the
Constitutional Court for constitutional matters. However, the tutela
procedure, as set out in Article 86 of the 1991 Constitution, could be
used to assert potential fundamental rights violations (though act or
omission) by any public institution in the country.

As early as 1992, some Colombians tried to use the tutela procedure
in response to judicial decisions they disagreed with: they “tutela-ed”
the other apex courts, asking the Constitutional Court to reconsider
some element of the decision another court reached or the process by
which it reached that decision. In fact, the first tutela decision reviewed
by the Constitutional Court, T-006/92, included a challenge to a
Supreme Court decision. As the majority of the three-justice panel,
Eduardo Cifuentes and Alejandro Martinez (José Gregorio Herndndez,
dissented) revoked the Supreme Court’s decision, noting that “exclud-
ing the tutela action regarding the sentences of one of the Chambers of
the Supreme Court of Justice means that, in this field of public action,
so closely related to the protection of fundamental rights, there is no
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7.1 CHOQUE DE TRENES AND THE CONSTITUTIONAL COURT

means of control of its constitutional behavior.”' Six other T-cases
(tutelas) and one C-case (abstract review cases) dealing with the notion
of tutelas against prior judicial decisions came before the Court in that
year (T-223, T-413, T-474, T-492, T-523, T531, and C-543).” These
decisions set out what became known as the via de hecho doctrine.’
Cifuentes was involved in six of these T-cases, Alejandro Martinez in
four, and Ciro Angarita in three.*

José Gregorio Hernandez, writing for the majority in C-543/92, out-
lined the possibility for constitutional review of prior judicial decisions
under certain circumstances, namely when a judge has allowed or cre-
ated an unjustified delay in coming to a decision, when fundamental
rights are ignored or threatened, and when “irremediable damage” may
occur.” He cautioned, though, that “it is not within the powers of the

' “Excluir la accién de tutela respecto de sentencias de una de las Salas de la Suprema
Corte significa que, en este campo de la actuacién publica, de tan estrecha relacion
con la proteccién de los derechos fundamentales, no existe ningtin medio de control de
su comportamiento constitucional.” See the full decision at: www.corteconstitucional
.gov.cofrelatoria/1992/t-006-92.htm.

? Tabulated by Bermudez Maya and Gomez Mejia (2016).
3 Jan Boesten (2016: 133) explains: “The figure of the via de hecho originates in the
question of what constitutes a cosa juzgada (judged case) in the new Constitution,
and is central for legal certainty, because it stipulates that legal questions already
settled in a completed legal process cannot be reopened. Under the rule of law and
the centrality of habeas corpus only legal processes establish ‘legal truths’. From the
same premise follows the principle, ‘non bis in idem’, which provides legal security to
the individual by imposing that an individual cannot be prosecuted and judged twice
for the same crime. In the Anglo-Saxon realm this is referred to as the prohibition
of double jeopardy. The dissent in the decision disputed the interpretation of the
cosa juzgada and its application to the procedure of the tutela. Magistrates Cifuentes,
Angarita, and Martinez contended that the imposition of a time limit in judicial pro-
cesses, implicit in the principle of cosa juzgada, is in no way disputed in the applica-
tion of the tutela against judicial decisions. Rather, the tutela contra sentencias simply
means that in the case of fundamental rights violations the Constitutional Court
suspends this time limit until after the conclusion of the tutela review. Since there
cannot be tutelas against tutelas, it does not constitute a prolongation of the legal
process ad infinitum. Crucially, in the case of the tutela, the litigated issue is not the
concern of the deliberation in the Court, but rather whether a fundamental right of
the plaintiff was violated by a court’s decision. Therefore, the constitutional judge
who revises the accused judge’s legal decision does not undermine the autonomy of
the latter in taking her decision.”

José Gregorio Herndndez, was involved in six as well, though he dissented in five.

“Asi, por ejemplo, nada obsta para que por la via de la tutela se ordene al juez que ha

incurrido en dilacién injustificada en la adopcién de decisiones a su cargo que proceda

aresolver o que observe con diligencia los términos judiciales, ni rifie con los preceptos

4
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CHALLENGES TO EMBEDDING: POWER STRUGGLES

tutela judge to interfere in a judicial process already in progress, adopt-
ing decisions parallel to those previously issued, since such a possibility
undermines the concepts of functional autonomy and independence.”®
In this particular case, Herndndez believed that these conditions were
not met. Eduardo Cifuentes, Ciro Angarita, and Alejandro Martinez —
the three justices on the Transitional Court who came from academic
backgrounds (as discussed in Chapter 5) — offered a dissenting view,
arguing that this tutela should proceed, precisely because this claim
suggested a potential violation of fundamental rights through the pre-
vious decision. In other words, their view was that this particular claim
did not reopen a settled legal matter, but instead posed a new question
relating to fundamental constitutional rights.

This kind of claim came to be known as the tutela contra senten-
cias,” which reflects that the dissenting view eventually won out. In
fact, during the following year, Cifuentes, Herndndez, and Martinez,
in T-079/93, allowed a tutela claim against a prior judicial deci-
sion to move forward, though they ultimately affirmed the Supreme
Court’s decision. At least five other decisions in 1993 by the Con-
stitutional Court further bolstered the possibility of tutelas contra sen-
tencias. In T-158/93, Justices Vladimiro Naranjo, Jorge Arango Mejia,
and Antonio Barrera reiterated the via de hecho doctrine, which holds
that “the tutela action is appropriate when it is exercised to prevent
public authorities, through de facto means, from violating or threat-
ening fundamental rights.”® By 1994, all members of the First Court

constitucionales la utilizacién de esta figura ante actuaciones de hecho imputables al
funcionario por medio de las cuales se desconozcan o amenacen los derechos funda-
mentales, ni tampoco cuando la decisién pueda causar un perjuicio irremediable, para
lo cual sf estd constitucionalmente autorizada la tutela pero como mecanismo tran-
sitorio cuyo efecto, por expreso mandato de la Carta es puramente temporal y queda
supeditado a lo que se resuelva de fondo por el juez ordinario competente (articulos
86 de la Constitucién Politica y 8° del Decreto 2591 de 1991).” See the full decision:
www.corteconstitucional.gov.co/RELATORIA/1992/C-543-92. htm.

“Pero, en cambio, no estd dentro de las atribuciones del juez de tutela la de inmiscuirse
en el trdmite de un proceso judicial en curso, adoptando decisiones paralelas a las que
cumple, en ejercicio de su funcién, quien lo conduce, ya que tal posibilidad est4 exclu-
ida de plano en los conceptos de autonomfa e independencia funcionales.” See the
full decision: www.corteconstitucional.gov.co/RELATORIA/1992/C-543-92 htm.
For more information on the via de hecho doctrine, see Bermudez Maya and Gomez
Mejia (2016).

“Es procedente la accién de tutela cuando se ejerce para impedir que las autoridades
publicas, mediante vias de hecho vulneren o amenacen derechos fundamentales. El
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7.1 CHOQUE DE TRENES AND THE CONSTITUTIONAL COURT

(1993-2000), regardless of left—right ideology, affirmed the possibility
of the tutela contra sentencias.” Just over ten years later, in C-590/05,
the Constitutional Court issued a decision that expanded the list of
appropriate instances of the use of the tutela contra sentencias to eight
situations. '

The broader legal establishment was slower to adopt the tutela contra
sentences. In a careful analysis of tutela claims involving the Supreme
Court and the Council of State during the 2000s, Manuel Quinche
Ramirez (2007: 292) concludes that these “judges, when faced with
the dilemma of choosing between substantive law and the interpre-
tation of form, prefer[red] the latter, even if fundamental rights are
violated with the choice.”!! In fact, he notes that two chambers of the
of the Supreme Court, the Labor Cassation Chamber and the Crimi-
nal Cassation Chamber, were especially reticent. Citing Oscar Duefias
Ruiz (1997: 42-59), Quinche Ramirez explains that the “ideological
tendency” of judges who sat in these chambers had “historically been
in favor of restricting the rights of Colombians” (Quinche Ramirez
2007: 291)."2 The Supreme Court and the Council of State made five
main arguments as to why the tutela contra sentencias should be limited
(Quinche Ramirez 2007: 307-9). I paraphrase those arguments here:

1. There is no defined hierarchy among the “high courts.” Therefore,
each high court should have the final say on whatever matters fall
within their jurisdictions. The tutela contra sentencias thus under-
mines the structure of the judiciary.

2. The principle of res judicata ought to stand: if a matter has been
decided, it should not (or cannot) be reopened by the same parties.
The tutela contra sentencias does exactly that.

caso que nos ocupa enmarca cabalmente dentro de los pardmetros de esta excepcidn,
por cuanto existe en él evidencia de una flagrante violacién de la ley, constitutiva de
una via de hecho, en detrimento del derecho fundamental al debido proceso.” See
the full decision: www.corteconstitucional.gov.co/relatoria/1993/t-158-93.htm

% A survey of experts placed the justices along a 1 (left) to 10 (right) scale. Gaviria
2.186, Martinez 3.262, Cifuentes 4.762, Morén 5.69, Barrera 5.923, Mejia 6.625,
Hernandez, 6.628, Herrera 6.737, and Naranjo 7.784 (Rodriguez-Raga 2011: 161).

10 See Loaiza Henao (2014) for a discussion and examples of these eight instances.

' “[Estos] jueces, al enfrentar el dilema de escoger entre el derecho sustantivo y la
exégesis de las formas, prefieren éstas, ain si con la escogencia resultan vulnerados
derechos fundamentales.”

12 “L]a tendencia ideolégica de aquellas dos salas ... se han mostrado histéricamente
partidarios de restringir los derechos de los colombianos.”
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CHALLENGES TO EMBEDDING: POWER STRUGGLES

3. Judges should have functional autonomy. The tutela contra sentencias
allows for (unconstitutional) interference by constitutional judges
into matters than have already been examined and interpreted.

4. Judges have independent legal specialties and functions. Those spe-
cialties (e.g., administrative law) have their own universe of norms
and arguments. With the tutela contra sentencias, constitutional
judges could revise or reverse a process that had been constitution-
ally compliant (that fell outside of their specialty).

5. The Constitution and constitutional principles must be defended.
The tutela contra sentencias can violate constitutional principles and
specifically allows for impunity.

Quinche Ramirez highlights a provocative statement issued by the full
chamber of the Supreme Court on March 24, 2006 to illustrate the fifth

argument:

Faced with the new gap opened by the Constitutional Court to impu-
nity, the Supreme Court of Justice calls on the judges across the country,
without being discouraged, to continue to apply the Constitution and
the law with full independence and autonomy, and absolute respect to
the human story of the accused, whatever it may be, but guided by the
impartiality imposed on them by their condition as representatives of
the Estado Social de Derecho [social state under the rule of law] that
governs l.,lS.l3
Here, the Supreme Court not only grumbled about the tutela contra sen-
tencias, but explicitly called on judges sitting on lower courts to adopt
an alternative view of constitutionalism and rights protections than
the one promoted by the Constitution Court.

In a similar vein, the Council of State, following a tutela against
one of their sentences in November 2015, claimed that actions of the
Constitutional Court “constitute[d] a de facto route and lack[ed] valid-
ity.” The Council of State further argued that their original decision “is
unchangeable, unchallengeable and definitive.” They even called for
copies of their statements to be sent to “the Commission of Accusations

13 “Frente a la nueva brecha abierta por la corte constitucional a la impunidad, la
Corte Suprema hace un llamado a los jueces de todo pafs para que, sin desanimarse,
continten aplicado la constitucién politica y la ley con plena independencia y
autonomifa, y absoluto respeto por el drama humano de los procesados cualesquiera
que sean, pero guiados por la imparcialidad que les impone la condicién de repre-
sentantes del Estado social de derecho que nos rige.”
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7.1 CHOQUE DE TRENES AND THE CONSTITUTIONAL COURT

of the House of Representatives, so that they could initiate a criminal
process against the magistrates of the Constitutional Court” (Quinche
Ramirez 2020: 97). Rather than addressing the broader judicial com-
munity, here the Council of State appealed (unsuccessfully) to mem-
bers of Congress to check the Constitutional Court’s power.

In the face of these criticisms, the Constitutional Court continued
to affirm the via de hecho doctrine and the legitimacy of the tutela con-
tra sentencias. From the perspective of justices on the Constitutional
Court, the Constitution explicitly tasked the Court with defending
fundamental rights, and the new constitutional order gave primacy to
constitutional legal matters over all others. Examining a violation of
due process during a proceeding does not reopen settled questions of
law from the proceeding; instead, it allows for the narrow considera-
tion of whether or not fundamental rights were protected. For example,

Manuel José Cepeda, writing in SU-1219/01,'* held:

The [Constitutional] Court notes that the judges are independent and
autonomous. It also underlines that this independence is to apply the
rules, not to stop applying the Constitution. A judge cannot invoke
his independence to avoid the rule of law, much less, to stop applying
the supreme law that is the Constitution. The alternative, unacceptable
in a constitutional democracy, is that the meaning of the Constitution
changes according to the opinion of each judge."”

Read uncharitably, this view would seem to contradict a 1992 tutela
decision referenced in Chapter 5 (emphasis added):

There is a new strategy to achieve the effectiveness of fundamental
rights. The coherence and wisdom of the interpretation and, above all,
the effectiveness of the fundamental rights in the 1991 Constitution,
are ensured by the Constitutional Court. This new relationship between
fundamental rights and judges means a fundamental change in relation

4 SU stands for sentencias unificadas, which are issued when there are divergent judi-
cial decisions on the same issue that must be settled to ensure legal certainty for
future judicial decisions.

15 “La Corte, advierte que los jueces son independientes y auténomos. Subraya, tam-
bién, que su independencia es para aplicar las normas, no para dejar de aplicar la
Constitucién. Un juez no puede invocar su independencia para eludir el imperio de
la ley, y mucho menos, para dejar de aplicar la ley de leyes, la norma suprema que es
la Constitucién. La alternativa, inaceptable en una democracia constitucional, es
que el significado de la Constitucién cambie segiin el parecer de cada juez.” See the
full decision here: www.corteconstitucional.gov.co/relatoria/2001/SU1219-01.htm.
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to the previous Constitution. This change can be defined as a new
strategy aimed at achieving the effectiveness of rights, which consists of
giving priority for the responsibility for the effectiveness of fundamental
rights to the judge, and not to the administration or the legislator. In the
previous system, the effectiveness of fundamental rights ended up being
reduced to their symbolic force. Today, with the new Constitution, the rights
are what the judges say through the tutela.'®

More charitably, we might understand these two positions as in con-
gruence, suggesting that only constitutional judges should be involved
in the interpretation of constitutional rights and constitutional law.
Beyond these constitutional defenses, the Court also pointed to the
principle of universal jurisdiction and the practices of international
courts as well as courts in other Latin American countries as under-
cutting the arguments against the tutela contra sentencias that involved
reopening settled matters. !’

Many of the judges and lawyers who I interviewed expressed some
sympathy for the positions of the Supreme Court and Council of State,
if not outright agreement, even when they were otherwise limited in
their criticisms of the Constitutional Court and the new constitutional
order. For example, Hernando Herrera, who had served as an assistant
during the Constitutional Assembly and later as a conjuez, or alter-
nate justice, in the Council of State, explained that the Constitutional
Court has become a “super court,” because the tutela contra sentencias

16 “Existe una nueva estrategia para el logro de la efectividad de los derechos funda-
mentales. La coherencia y la sabidurfa de la interpretacién y, sobre todo, la efica-
cia de los derechos fundamentales en la Constitucién de 1991, estan asegurados
por la Corte Constitucional. Esta nueva relacién entre derechos fundamentales y
jueces significa un cambio fundamental en relacién con la Constitucién anterior;
dicho cambio puede ser definido como una nueva estrategia encaminada al logro
de la eficacia de los derechos, que consiste en otorgarle de manera prioritaria al
juez, y no ya a la administracién o al legislador, la responsabilidad de la eficacia
de los derechos fundamentales. En el sistema anterior la eficacia de los derechos
fundamentales terminaba reduciéndose a su fuerza simbélica. Hoy, con la nueva
Constitucién, los derechos son aquello que los jueces dicen a través de las sen-
tencias de tutela.” See the full decision here: www.corteconstitucional.gov.co/
relatoria/1992/T-406-92.htm.

Quinche Ramirez (2007: 311) points to Argentine and Uruguayan cases in which
the courts later annulled decisions that had been issued during the 1980s or retried
cases that had been resolved by amnesty laws (e.g., the Argentine police officer
Miguel Oswaldo Etchacolatz, accused of illegal detention, torture, and murder, was
originally sentenced in 1986, then granted amnesty under the obediencia debida and
punto final amnesty laws, and retried in 2006 and sentenced to life imprisonment).

~
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7.1 CHOQUE DE TRENES AND THE CONSTITUTIONAL COURT

allows it to revise the decisions of other courts. He outlined the per-
spectives of both sides in the following way:

It is all very well for citizens to disagree, but not for magistrates and
judges to fight, and this is a war of scope [or competence]. I understand
the concern of the Supreme Court and the Council of State ... “If I am
the most important body in my jurisdiction, how can another judicial
body come and tell me that what I did was wrong? With respect to what
I am doing, nobody is supposed to handle it better, to the extent that
there are specialized jurisdictions here.” And on the other hand, the
Constitutional Court says, “yes, but I have the job of guaranteeing the
rights of all citizens and the constitution gives me the possibility of
reviewing tutela claims, and then I can choose the tutelas related to
sentences of the high courts.”'®

José Bonivento — who had served as a justice on and president of the
Council of State, the Civil Cassation Chamber of the Supreme Court,
and the Superior Council of the Judiciary, in addition to being nomi-
nated but not selected for the Constitutional Court in 1993 — reflected
on the tutela contra sentencias and the choque de trenes, saying:

That was indeed one of the great disputes, confrontations ... [The
Supreme Court and the Council of State] consider that their decisions
cannot be touched and that there is no room for tutela, but the [Con-
stitutional] Court has done it. It is being done haphazardly and pierc-
ing everything. And the truth is that today the Constitutional Court

reviews.!”

18 Elite interview 39 (September 27, 2016). “Porque uno advierte que estd muy bien
que los ciudadanos peleen, pero no que los magistrados y los jueces peleen, y esta
es una guerra especificamente de competencia. Yo entiendo la preocupacién de la
Corte Suprema y del Consejo de Estado, sobre todo, més que del consejo superior
de la judicatura, ellas dicen si yo soy organismo de cierre, si yo soy un organismo
mds importante en mi jurisdiccién por qué puede llegar otra corporacién distinta y
decirme que lo que yo hice estuvo mal hecho. Cuando ademi4s lo que yo estoy haci-
endo, se supone nadie lo maneja mejor, en la medida que aqui hay jurisdicciones
especializadas. Y por otro lado, la corte constitucional dice si, pero es que yo tengo
la funcién de garantizar los derechos de todos los ciudadanos y a mf la constitucién
me da la posibilidad de escoger las tutelas, y entonces yo puedo escoger las tutelas
relacionadas con sentencias de las altas cortes.”

Elite interview 18 (September 1, 2016). “Esa s fue una de las grandes disputas,
enfrentamientos, porque ... ellos consideran que no pueden ser tocadas sus deci-
siones y que no cabe par la tutela pero la Corte lo ha hecho y ahf estd en curso
y se hace a la buena y taladrando todo. Y lo cierto es que hoy en dia la Corte
Constitucional revisa.”
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He draws a clear connection between the tutela and the power to
review the decisions of other courts. In his view, the Constitutional
Court has embraced this function and has claimed the status of the
superior court. Juan Carlos Esguerra highlighted a further critique of
the Court, stating that, essentially, “lawsuits do not end in Colombia ...
[because there are] seven opportunities to decide the same thing.”?°
Constitutional Court justices might push back against Esguerra’s char-
acterization, but undoubtedly, the tutela contra sentencias does provide
another opportunity to challenge the process underlying legal cases.

That said, as Manuel Quinche Ramirez explained to me in an inter-
view in 2016, while the “tutela contra sentencias had once been consid-
ered sacrilegious, now it is something common and accepted.””! Lina
Mogollén, who has experience working at each of the three high courts
that figure prominently in this chapter — the Constitutional Court,
Supreme Court, and Council of State — concurred, saying:

Right now, it’s a little easier. It was very difficult at the beginning. I
think that is because of the nature of the judges. We had very estab-
lished judges, who had studied law from a positivist perspective, only
the law ... At the beginning it started many clashes. They [the different
high courts] delegitimized each other ... [But] it has been twenty-six
years, and the perspective is already changing — a little because the
judges [on the bench now] are new judges. They are judges who have
been studying constitutional law since the 1991 Constitution.?

This view comports with that of Juan Carlos Henao, who served as a
justice on the Constitutional Court between February 2009 and April
2012. He recollected feeling “discomfort, obviously, because the other
magistrates [on the other high courts] do not like it, no way ... but that

20 Elite interview 35 (September 23, 2016).

1 Elite interview 2 (August 4, 2016). “La tutela contra sentencias judiciales, eso era
un sacrilegio, ahora es algo comun y corriente.”

Elite interview 41 (September 28, 2016). “Si, fue muy dificil, ahorita es un poco
mads sencillo. Fue muy dificil al principio también yo pensarfa por la naturaleza de
los jueces tenfamos jueces muy adultos, también que habfan estudiado el derecho
desde la perspectiva positivista, solamente la ley ... Al principio comenzé mucho,
muchos choques, se deslegitimaban unos con otros ... ya llevamos 26 afios y ya va
cambiando la perspectiva. También un poco porque los jueces son nuevos jueces,
son jueces que ya estudian derecho constitucional desde la Constitucién del 91 y ya
comienzan a ampliar esa nocién, entonces ya permiten la tutela. No siempre, pero si
ya van avanzando de a poquitos. Entonces ha sido un discurso que ha ido avanzando
y se ha ido posicionando.”

22
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7.1 CHOQUE DE TRENES AND THE CONSTITUTIONAL COURT

is the way the system has worked in Colombia. That is developed by
very clear jurisprudence and the legislator has never wanted to change
that. It has always allowed the Constitutional Court to have that pos-
sibility [of reviewing tutelas contra sentencias).””> The process by which
Henao arrived at the Constitutional Court is notable: he was nomi-
nated by the Council of State, after having been both a clerk and an
alternate justice in that body.

Mario Cajas, a law professor and historian of the Colombian Supreme
Court at the Universidad ICESI, suggested that the tension was real,
but perhaps not reflective of actual confrontations between the high
courts. He told me:

When one reviews the jurisprudence, the cases are not that many.
Some work that a colleague of ours did in 2008 showed that there
were forty sentences in a year of a thousand and something that
were produced. There were not that many and the cases where the
[Constitutional] Court reversed Supreme Court decisions were much
less than 10 percent. What happens is that these cases are cases of
prominenca24

These high-profile cases shape discourse, if not everyday practice. Cajas
further noted that in practice the Supreme Court has seemed to shift in

its approach to these kinds of cases:

If you do a review of those twenty-odd years you can also see where, for
example, the Criminal Chamber has tended to get closer to the consti-
tutional guidelines. The Labor Chamber is the one that is furthest away,
and the Civil Chamber is in the middle. But we went from a moment
where the three were far apart [from constitutional guidelines] and now
they are getting closer.”’

3 Elite interview 62 (November 8, 2016). “Pues se produce un malestar, obviamente,
porque los otros magistrados no les gusta como asf que va ... pero esa es la forma en
que ha funcionado el sistema en Colombia, eso esta desarrollado por la jurispruden-
cia muy clara y el legislador nunca ha querido cambiar eso siempre ha permitido que
sea la Corte Constitucional la que tenga esa posibilidad.”
Elite interview 27 (September 16, 2016). “Cuando uno revisa la jurisprudencia los
casos no son tantos, es decir, algin trabajo que hizo un colega nuestro en el 2008,
mostraba que eran 40 sentencias en un afio de mil y pico que se producfan, no
eran tantas y que los casos donde la Corte revertfa o revocaba las decisiones de la
Suprema Corte eran mucho menos del 10%. Lo que pasa es que los casos a los que
se enfrentan son casos de renombre.”
25 Elite interview 27 (September 16, 2016). “Si ti haces una revisién de esos veinte y
pico de afios también puedes como fijar algunos momentos en donde por ejemplo,

24
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Francisca Pou Gimenez (2018) has also documented the shift of the
other high courts to fall more in line with the Constitutional Court’s
stance relative to rights protections, specifically with respect to the
rights of nature (or of rivers and forests being rights-bearers).

Nothing about the initial discourse between the other high courts
and the Constitutional Court suggested that either was likely to back
down from their oppositional positions. However, the Supreme Court
and Council of State could not eliminate the tutela contra sentencias on
their own. That would require legislative action.

7.2 POLITICAL ATTACKS ON THE CONSTITUTIONAL
COURT AND TUTELA

In addition to facing skepticism and even hostility from the other high
courts, the Constitutional Court and the new constitutional order were
also subject to challenges from the executive and legislative branches
of government, particularly during the presidencies of Ernesto Samper
(1994-1998) and Alvaro Uribe (2002-2010). Samper’s proposals
focused on eliminating the tutela contra sentencias and the ability of
the Constitutional Court to review declarations of states of “internal
commotion” (which would allow the executive a broader range of pow-
ers to deal with the emergency situation). As David Landau (2014)
documents, however, the Samper administration only had narrow
majorities in both houses of the legislature and could not count on
disciplined party voting.’® Samper faced an impeachment vote in 1996
and his popularity plummeted as evidence connecting his campaign to
the Cali cartel mounted.?” His proposed reforms did not make it out
of the committee stage without fundamental revision. The Council of
State and Supreme Court sponsored their own reform proposals, which
made it past the committee stage, but could not garner the required
majority of House votes. The then-president of the Council of State,
Juan de Dios Montes, vented publicly about feeling disrespected by

la Sala Penal ha tendido mds a acercarse mds a los lineamientos constitucionales;
la Sala Laboral es la que mds estd alejada y la Sala Civil, digamos que estd en la
mitad. Pero pasamos de un momento en donde las tres estaban alejadas y ahora se
van acercando.”

%6 This paragraph draws heavily on research conducted by Landau and summarized in
his 2014 dissertation.

" For information on the scandal and investigations, see Dugas (2001a).
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members of the House and his frustration that the president of the
Constitutional Court, Antonio Barrera, had framed the proposal as “a

PIN1SS

conspiracy against the tutela,” “inciting the population” in the process
(Gutierrez 1997).

The story of the Uribe-era reforms is much the same. Rodrigo
Uprimny (2005: 8) summarizes five strategies undertaken by the Uribe
administration to reduce the power of the Constitutional Court:

1. Exclude the high courts from processing tutelas, due to the conges-
tion that afflicts these courts;

2. Limit the tutela in the case of social rights, due to the economic

imbalances caused by judicial interventions in this field;

For reasons of legal certainty, prohibit the tutela contra sentencias;

Limit the use of the tutela in labor matters; and

. Prohibit tutela decisions from involving modifications to budgets or
national or local development plans.?®

i

The most notable of these ultimately unsuccessful efforts were mounted
in 2002, 2004, and 2006. Looking to Legislative Act 10 of 2002 in the
Senate as an illustrative example, the act sought to reconfigure the
judicial realm, its practices, and its appointment procedures. Quinche
Ramirez (2007: 321) explains that the part of this reform oriented
toward the 1991 Constitution seemed to have “a single objective: to
make the tutela a merely nominal action of minimal effectiveness.””’
The reform would limit due process claims through the tutela and
the tutela contra sentencias, in addition to eliminating tutela claims
for social and economic rights, specifically undercutting the conexidad
doctrine.*

28 Uprimny (2005: 7) writes: “Frente a la tutela, los borradores gubernamentales
han propuesto sistemdticamente tres estrategias: (i) excluir a las altas cortes de su
conocimiento, debido a la congestién que aqueja a esos tribunales; (ii) limitar la
procedencia de la tutela en caso de derechos sociales, debido a los desequilibrios
econémicos provocados por las intervenciones judiciales en ese campo; y (iii),
por razones de seguridad juridica, prohibir la tutela contra providencias judi-
ciales. En algunos de sus borradores, el gobierno ha planteado otras dos reformas:
(iv) excluir la tutela para asuntos laborales y (v) que las 6rdenes judiciales de
tutela no puedan modificar los presupuestos ni los planes de desarrollo nacionales
o locales.”

“[U]n tnico objetivo: el de hacer de la tutela una accién simplemente nominal de
minima eficacia.”

3 For more on the conexidad doctrine, see Chapter 5.

29
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In an interview with Everaldo Lamprea, Manuel José Cepeda, who
served on the Constitutional Court between 2001 and 2009, reported
that all of the justices on the Court came together regardless of their
ideological positions to oppose these reforms. They took a proactive
approach, attending academic events and issuing statements to the
media about the value of the tutela procedure.’! For example, the pres-
ident of the Court at the time, Eduardo Montealegre, gave an interview
with El Tiempo (Amat 2003), in which he critiqued these proposals,
holding that Minister of the Interior Fernando Londofio’s real goal was
to “end the Constitutional Court”:

But the road goes further: Minister Londofio intends to break the Con-
stitution, with a clear strategy of dismantling the fundamental principles
of the Constitution of *91. I say dismantle because he is doing it in parts,
in pieces. If one begins to join those pieces, one discovers that he is
going after a totally different model of state.

The efforts of the Constitutional Court justices were successful: none
of these proposed reforms ever became law.? Though Uribe retained
much more popular support than Samper, and though his political
coalition was often successful in pushing policy through Congress,
his attempts to reform the constitutional order also failed. The Uribe
administration withdrew the 2002 and 2004 proposals before either
was put to a vote (Landau 2014).

That the Uribe administration opposed the Constitutional Court’s
power and actively undertook efforts to limit it should not be read
as implying a harmonious relationship with the other high courts.
Javier Revelo-Rebolledo (2008) has documented the extent to which
the Uribe administration attempted to influence the working of the
Supreme Court in particular, from changing the law as it pertains to
sedition (to counteract a Supreme Court decision finding that the
crime of sedition did not apply to paramilitary actors) to Uribe him-
self calling the president of the Supreme Court, César Julio Valen-
cia, to “check on” the status of investigations into the conduct of
his cousin. What’s more, the Department of Administrative Secu-
rity (DAS), the state security and intelligence agency, surveilled and

31 Cited in Lamprea (2015: 87).

32 The Constitutional Court further declared the government’s anti-terror legislation
to be unconstitutional and stood in the way of the government’s effort to expand its
state of emergency powers in 2004.
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illegally wiretapped Supreme Court justices while those justices were
opening up investigations on members of Congress for their connec-
tions to paramilitary groups.’”> Rodrigo Uprimny (Freedom House
Freedom House 2011) reports that:

By July 2011, more than 110 members of Congress were being inves-
tigated by the judiciary, especially by the Supreme Court, which is
charged with conducting criminal investigations of legislators: 36
have been convicted, 41 were on trial, and 36 more were under formal
investigation. Most, though not all, of the investigated or convicted
politicians formed part of President Uribe’s coalition. Uribe and other
officials responded with frequent, vociferous rhetorical attacks on the
court — and with or without the president’s knowledge — retaliation

by the DAS.

Thus, while the Uribe administration and the Supreme Court and
Council of State may have shared some goals (e.g., the elimination
of the tutela contra sentencias and the reduction in the Constitutional
Court’s powers), they did not form a stable coalition to push for these
changes.

In more recent years, as many of the lawyers and legal academ-
ics that I interviewed noted, members of Congress who supported
these reform efforts seem to have developed a new strategy to try
to reduce the power or effect of the Constitutional Court, through
“mediocrity-packing.” In other words, rather than trying to limit the
Court through changes in the institutional structure or through the
nomination of formalistic or conservative judges, some members of
Congress have tried to cut off the sense of connection between the
Constitutional Court and the people by nominating judges who are
not viewed as “superstars.”** It remains to be seen whether or not this
strategy will pay off. For now, though, the Constitutional Court and
its proponents have won social and political battles throughout the

33 Activists and opposition leaders were also subject to this surveillance.

3 Elite interview 20 (September 6, 2016). Some commentators have documented
a clear conservative shift in the preferences of nominated judges (Graaff 2012);
however, it remains to be seen the extent to which that shift translates into
Constitutional Court decisions. Again, the Court’s internal culture is understood
to be progressive on rights issues, and it appears that conservative justices in the
past moderated their views upon appointment to the Court (elite interview 5,
August 8, 2016). The absence of “superstar” justices does not, in itself, suggest that
so-called normal justices would seek to alter the Court’s practices, tendencies, and
jurisprudence.
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1990s and 2000s that have ensured that social constitutionalism has
remained embedded in Colombia.

7.3 PAIS DE TUTELA AND THE ENDURANCE OF
THE CONSTITUTIONAL ORDER

So, what exactly happened? Why did these criticisms and proposed
reforms ultimately fail to meaningful alter the power of the Consti-
tutional Court, the scope of the tutela, or the stability of the con-
stitutional order? In short, constitutional embedding had occurred,
in both its social and legal forms. The social element reinforced
the legal, as citizens conveyed broad support for the tutela and the
Constitutional Court, and the legal element reinforced the social,
as judges (especially the justices of the Constitutional Court) legit-
imated citizen use of the tutela and spoke out in favor of the consti-
tutional order. Attitudes and interests overlapped and compounded
one another, such that relatively powerful actors in the legal and
political spheres could not chip away at or disembed social constitu-
tionalism in Colombia.

In his 2014 dissertation, David Landau identifies and catalogues
the ways in which the Constitutional Court was able to garner pub-
lic support and weather politically motivated attacks on its power. He
explains that “the Court cultivated a number of different bases of sup-
port, and these bases of support — elements of the academic commu-
nity, civil society, and the general public — have protected the Court
at key moments” (Landau 2014: 129). Efforts to cultivate these bases
of support included direct and indirect efforts at communication with
the public, through symbolic decisions, public audiences, and moni-
toring commissions of civil society groups. The use of these mecha-
nisms allowed the Court to “construct a mobilization of civil society
that [would] then pressure the other branches of government” (Landau
2014: 210). In other words, these efforts — rather than “independence
by design” or the existence of political fragmentation — enabled the
Court to exercise judicial independence and protect itself from both
court-curbing and court-packing efforts.

The Constitutional Court also sought to broaden its powers to issue
structural decisions in response to tutela claims, through something
called the “estado de cosas inconstitucional,” or state of unconstitutional
affairs (Rodriguez Garavito 2009, 2011). The underlying idea is that
the individual tutela claims that make it to the Constitutional Court
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reflect deeper, structural conditions of rights violations — so a structural
decision is necessary to remedy those violations. Eduardo Cifuentes
wrote the decisions that outline such a state. First, in SU-559/97, a
case regarding pensions for educators, he noted that the situation under
investigation amounted to a “state of affairs that is openly unconstitu-
tional.””® In T-153/98, Cifuentes settled on the language of the estado
de cosas inconstitucional:

[The Court] has used the unconstitutional state of affairs in order to seek
a remedy for situations of violation of fundamental rights that are of a
general nature — insofar as they affect a multitude of people — and whose
causes are of a structural nature — that is to say that ... their solution
requires the joint action of different entities. Under these conditions,
the Court has considered that given that thousands of people are in
the same situation and that if they all resorted to the tutela, they could
unnecessarily congest the administration of justice, the most appropri-
ate thing to do is to issue orders to the competent official institutions
with the so that they put into action their powers to eliminate this
unconstitutional state of affairs.*®

Eleven other decisions in 1998 invoked the unconstitutional state of
affairs (C-229, SU-250, T-068, T-289, T-296,T-439, T-535, T-559,
T-590, T-606, T-607). T-024 of 2004, a case having to do with the
rights of internally displaced persons, solidified the figure of the uncon-
stitutional state of affairs. Further, as described in Chapter 5, the
Court also issued a structural decision on the healthcare system with
T-760/08 (without declaring an unconstitutional state of affairs). Each
of these structural decisions undoubtedly impacted public policy and

3> “[U]n estado de cosas que resulta abiertamente inconstitucional.” See the full deci-

sion: www.corteconstitucional.gov.co/relatoria/1997/SU559-97 htm.

“Esta Corporacién ha hecho uso de la figura del estado de cosas inconstitucional con
el fin de buscar remedio a situaciones de vulneracién de los derechos fundamentales
que tengan un caricter general — en tanto que afectan a multitud de personas — y
cuyas causas sean de naturaleza estructural — es decir que, por lo regular, no se orig-
inan de manera exclusiva en la autoridad demandada y, por lo tanto, su solucién
exige la accién mancomunada de distintas entidades. En estas condiciones, la Corte
ha considerado que dado que miles de personas se encuentran en igual situacién
y que si todas acudieran a la tutela podrfan congestionar de manera innecesaria la
administracién de justicia, lo m4s indicado es dictar érdenes a las instituciones ofi-
ciales competentes con el fin de que pongan en accién sus facultades para eliminar
ese estado de cosas inconstitucional.” See the full decision: www.corteconstitucional
.gov.cofrelatoria/1998/t-153-98 htm.

36
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government spending,’’ at once propelling the Constitutional Court
into debates typically resolved in the legislature rather than the courts
and demonstrating to the Colombian citizenry that the Court could be
responsive even when other branches of government faltered.

The Court could not have made such aggressive moves in coun-
tering the Supreme Court, Council of State, and various presidential
administrations had citizens not embraced the Court, which they did
primarily through the tutela mechanism. In the early 1990s, citizens
did not necessarily understand the purpose, promise, or limits of the
tutela, but nonetheless experimented with it. As Julieta Lemaitre
describes, “it was more an expression of despair and hope than
anything.”*® Yet, as documented in Chapter 4, citizens moved beyond
the experimentation stage quickly and adopted use of the tutela into
their everyday practices. In an interview in 2016, Diana Fajardo —
who worked as a clerk at the Constitutional Court between 2009 and
2013, and who would be appointed to the Court as a justice in 2017 —
explained to me that:

The citizens took ownership of the Constitution, which had never hap-
pened before. That is, before only law students read the Constitution.
No more. Now you have the common citizen, everyone. It is impressive,
they feel their constitution as a birthright, and the tutela is even more
untouchable for the Colombian citizen.”

In other words, the citizenry embraced the tutela, which rendered
the tutela politically untouchable (which in turn ensured a large
role for the courts in Colombian life). In an op-ed in El Espectador
in 2010, Alejandro Gaviria — then the minister of health — lamented

37 Rodrigo Uprimny (2007) reports that: “According to a report from the Budget
Directorate of the Ministry of Finance, presented in October 2004 at a seminar
on the topic, the ruling on displaced persons could cost approximately one trillion
pesos, that is, nearly 400 million dollars at a revalued rate of 2500 pesos per dollar.
And the decision on prisons cost around 300 billion pesos in operating expenses and
some 260 billion in investments, that is, a total 560 billion pesos, which is equiva-
lent to approximately 230 million dollars.”

3 Elite interview 20 (September 6, 2016).

3 Elite interview 40 (September 28, 2016). “[L]os ciudadanos se apropiaran de
la Constitucién que eso no habfa ocurrido nunca, es decir, quiénes lefan la
Constitucién, los estudiantes de derecho, no més. Pero ahora tt tienes el ciudadano
del comtn, todo el mundo. Es impresionante, sienten su constitucién como un pat-
rimonio y la accién de tutela atin m4s es una garantfa como intocable para el ciu-
dadano colombiano.”
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that Colombia had become “el pais de la tutela,” or the country of the
tutela.*® Whether one supports the tutela or finds it troubling, its cen-
trality in the Colombian social and legal imaginaries cannot be dis-
puted. The combination of the newly empowered Court and newly
empowered citizens — or, stated differently, the combination of legal
and social embedding — safeguarded the expansive model of social
constitutionalism in Colombia.

* His broader critique involves the concern that responding to issues in healthcare
after the fact, through the tutela, inhibits effective public health policymaking
(Interview 56, November 2, 2016).
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