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Abstract
In intersystemic cases, a court applies the law of a foreign system. Scholars have argued that
the court ought to use the interpretive methodology of the foreign system’s courts. I argue
against that intuitive position. First, interpretive methodology is not bound up with
primary rights and duties such that it constitutes substantive law for conflict of laws
purposes. Second, although interpretive methodology has epistemic value and may affect
case outcomes, a given methodology might not have the same epistemic value or the same
effect on outcomes for differently situated interpreters. Further, the approach
that the foreign judges take to interpreting their own law is necessarily anchored to the
foreign system’s rule of recognition, which is not true of the approach of external
judges. Descriptive facts might align such that external interpreters would have to use
the internal methodology to identify the applicable law, but that’s an empirical question
the answer to which will vary from case to case.

I. Introduction
In the ordinary context of adjudication, a court applies the law of its own jurisdiction
to the dispute before it. Under a Hartian positivist theory of law, the norms applied by
the court are legally valid just in case they satisfy the criteria of validity provided by the
jurisdiction’s rule of recognition, whether directly or indirectly through another rule.
The law is thus ultimately determined by the content of the rule of recognition. This
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ordinary context involves what H. L. A. Hart called original recognition, because the
law that is recognized is original to the jurisdiction where the recognition occurs.1

But Hart also identified a different kind of recognition, which he called derivative
recognition.2 This comes into play in the context of intersystemic adjudication, where
a court has the task of applying the law of another jurisdiction. This setting is known as
conflict of laws or choice of law or, in the case of a court applying a foreign country’s
law, private international law.Here, the applicable legal norms are not valid in virtue
of the rule of recognition existing in the law-applying court’s own legal system; instead,
they are valid in virtue of the law-supplying system’s rule of recognition. In this sense,
the validity of the law that is recognized is derived from the foreign system.

Hart said very little about derivative recognition besides pointing out that it is
meaningfully different from recognition in the ordinary, original sense and noting
that the distinction “needs further elaboration.”3 This article is an attempt to explore
the difference between original and derivative recognition in Hartian terms, and to
examine the implications of this difference for legal interpretation in the intersys-
temic context.

When a court is called upon to decide a case arising under another jurisdiction’s
law, the prevailing conflict of laws rules require that court to apply the foreign
jurisdiction’s substantive law. In the United States alone, this requirement is com-
monly triggered: state courts are often required to apply the laws of other states, as well
as federal law; federal courts are often called upon to apply state law; and both state and
federal courts are sometimes required to apply the laws of other countries. In such
intersystemic cases, judges interpret and apply the law of other systems. Even when it
is clear which system’s law applies, however, it may be far from clear how the court is
supposed to go about identifying the content of that law.

Legal scholars have recognized the significance of the intersystemic interpretation
problem, but the leading solution that has been offered remains undertheorized. In
recent years, American scholars—most notably Abbe Gluck and Aaron-Andrew
Bruhl—have maintained that if a court has a legal duty to apply the substantive law
of another jurisdiction, and the judges of that other jurisdiction have a prevailing or
consensusmethodology for statutory interpretation, then the court ought to apply that
interpretive methodology.4 Focusing on the American federal–state conflict of laws
context—where federal conflict of laws rules provide that state substantive law applies
to disputes arising under state law in federal court—they claim that federal courts are
generally duty bound to use a state’s interpretive methodology to identify the content
of the state’s substantive law. While this view has a lot of intuitive appeal, it has not

1H. L. A. H, E  J  P 341–42 (1983) [hereinafter H, EJP].
2Id.
3Id. at 342.
4Abbe R. Gluck, The Federal Common Law of Statutory Interpretation: Erie for the Age of Statutes, 54W.

& M L. R. 753 (2013) [hereinafter Gluck, Federal Common Law]; Abbe R. Gluck, Intersystemic
Statutory Interpretation: Methodology as “Law” and the ErieDoctrine, 120 Y L.J. 1898 (2011) [hereinafter
Gluck, Intersystemic Statutory Interpretation]; Abbe R. Gluck, The States as Laboratories of Statutory
Interpretation: Methodological Consensus and the New Modified Textualism, 119 Y L.J. 1750 (2010)
[hereinafter Gluck, States as Laboratories]; Aaron-Andrew P. Bruhl, Interpreting State Statutes in Federal
Court, 98 N D L. R. 61 (2022); see also Zachary B. Pohlman, State Statutory Interpretation and
Horizontal Choice of Law, 70 K. L. R. 505 (2022) (arguing that in the choice-of-law context, where one
state has a legal duty to apply another state’s law, the former state also has a legal duty to use the interpretive
methodology of the judges in the latter one).
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been subjected to sufficient theoretical scrutiny. I aim to do that here. The exercise
reveals that the position needs, at the least, to be heavily qualified.

Note that these commentators seem to assume that if judges are under some legal
duty in the course of adjudication, they ought to do their best to fulfill that duty. I will
do the same. I takeHartian positivism to be a theory of how law is constituted and not
a theory of adjudication. The theory does have implications for adjudication, how-
ever, once we introduce certain assumptions, such as the one here that judges have a
duty to comply with the adjudicative legal norms that apply to them. If they do have
such a duty and they are legally required to apply a particular body of substantive law,
then (if positivism is true) judges will fulfill the former duty if and only if they identify
and apply norms that satisfy the criteria of validity for that body of law.

I do not offer a defense ofHartian positivism; however, something like it is probably
the dominant theory of law today, and at least some of the legal scholars against whom
I argue have indicated that they are positivists.5 At a high level, my argument takes the
following form: if one accepts the basic tenets of Hartian positivism, then one should
have doubts about the prevailing scholarly view about interpretive methodology in
intersystemic adjudication. My central claim that judges applying another jurisdic-
tion’s lawneed not employ the interpretivemethods of the judges in the law-supplying
system is, I think, more intuitive and easier to demonstrate under non-positivist
theories of law—for example, Ronald Dworkin’s law as integrity orMark Greenberg’s
moral impact theory.6 Positivism would seem to cause more trouble than other
plausible theories for the conclusion I want to defend, and for the sake of economy
I set aside other theories here.7

By legal interpretation, I mean the identification of the legal meaning of a source of
law or the legal propositions that the source stands for; put differently, legal inter-
pretation is the process of ascertaining the content of the law—the legally valid norms
—provided by some legal source, such as a statute or judicial decision.8 By statutory
interpretive methodology I meanmethods, techniques, or means that interpreters may
use to identify the statutory or statute-based legal norms that apply to disputes.
Examples are the so-called linguistic or textual canons (such as the rule against
superfluities and scrivener’s error) and the use of legislative history, as used to

5See Kenneth Einar Himma, Introduction: Unresolved Problems for Legal Positivism, 5 APA N

1, 1 (2006) (“It is fair to say that, at this point in time, legal positivism has achieved theoretical ascendancy
among legal theorists.”); Mark Greenberg, Principles of Legal Interpretation 23–24 (2016) (unpublished
manuscript) (“Hartian positivism is probably themost widely held contemporary account of how the content
of the law is determined.”); Gluck, Intersystemic Statutory Interpretation, supra note 4, at 1902–03, 1978, 1988
(indicating that she embraces a positivist view of law).

6For Dworkin’s theory of law, see R D, L’ E (1986); for Greenberg’s, see Mark
Greenberg, TheMoral Impact Theory of Law, 123 Y L.J. 1288, 1295 (2014). Suppose, for example, that the
moral impact theory is true and that the judges of some jurisdiction are strict textualists. Sometimes their
methodology will work to identify the normative consequences of legal practices but sometimes not (and
under the moral impact theory the law consists of those consequences). So external judges interpreting that
system’s law should not necessarily use strict textualism even if the internal judges would do so.

7Thanks to Mark Greenberg for discussion of this point.
8This follows common usage in the philosophical literature. See, e.g., Mark Greenberg, What Makes a

Method of Legal Interpretation Correct?, 130 H. L. R. F. 105, 107 (2017); Fábio Perin Shecaira, Sources
of Law are not Legal Norms, 28 R J 1, 3 n.4 (2014). However, some reserve the term interpretation for
the process of figuring out which norms to apply when the law is indeterminate. See, e.g., AM,
P  L 145 (2011).
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ascertain the legal content of statutory provisions. My main claims about interpretive
methodology do not apply to so-called “normative” or “substantive” canons such as
the rule of lenity, although those canons are sometimes referred to as “interpretive
methods.” The latter norms establish or modify the rights and duties of ordinary
people in a way that the former ones do not, or so I will argue. Further, “interpretive
methodology” sometimes refers to theories about the content of the criteria of validity.
Originalism, for example, is like this. It is sometimes called an interpretive method-
ology even when used to refer to the view that a norm is ultimately valid if it reflects a
legal provision’s original meaning (or something to that effect).9 I do not mean to
include such substantive views about the actual or ideal content of the criteria of
validity in my claims about interpretive methodology.

I will argue that, under a Hartian positivist theory of law, a judge who is under a
legal duty to apply the substantive law of another jurisdiction may not be bound to
apply that other jurisdiction’s interpretive methodology. Perhaps in some cases the
judge will have reasons or even a duty to apply the foreign jurisdiction’s methodology
because doing so will help enable them to identify the applicable law (again, assuming
that judges are duty bound to comply with the legal requirements that apply to them),
but whether they do have such reasons or a duty in a given case will depend on
contingent descriptive facts.

To preview my argument, it goes roughly like this. First, interpretive methodology
does not constitute primary rights and duties and so is not part of a system’s
substantive law. Second, the fact that interpretive methodologies have epistemic value
and may affect case outcomes does not mean that they travel with substantive law
across systems. This is because (1) variousmethods of interpretationmight be capable
of ascertaining the very same body of law; (2) the judges of a system might have
converged on a suboptimal interpretivemethodology, and an external court seeking to
interpret that jurisdiction’s law may thus have reason to use an alternative one; and
(3) even if the internal judges follow an interpretive methodology that is optimal for
them, the effectiveness of a given methodology will depend somewhat on the identity
and institutional context of the interpreters, which differ systematically between
internal and external judges (e.g., a state’s judges and federal ones). Further, the
approach that judges take to interpreting their own law is necessarily anchored to their
own system’s rule of recognition in a way that the approach of external judges is not;
this is because the internal judges will ultimately appeal to their rule of recognition as
justification for their interpretive approach, whereas external judges need not appeal
to that rule in the same way. I conclude that courts operating in the intersystemic
context are not under any general duty to employ the law-supplying system’s
interpretive methodology.

While I focus on federal–state intersystemic adjudication in the United States, in
relevant respects this context would seem to mirror other intersystemic contexts,
including that of courts in one American state applying another’s law and of courts in
one country applying another’s law. If I am right about that, then my conclusions
would carry over to those other contexts. In any event, the analytical framework that
I develop here is not context-specific, but rather can be used to draw conclusions

9See Stephen Sachs,Originalism: Standard and Procedure, 135H. L. R. 777, 828 (2022) (arguing that
originalism is best understood as “a shared standard of correctness” for legal propositions).
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about how judges in other jurisdictions ought to approach the interpretation of
external law.

The remainder of this article unfolds in three sections, as follows. In Section II, I
explain how, in Hartian positivist terms, when conflict of laws rules require a forum
court to apply a foreign jurisdiction’s substantive law, the validity of the norms that the
court is legally required to apply is determined by the foreign system’s criteria of
validity. In Section III, I take up the question of how the forum court ought to ascertain
the norms that are so validated. Through an analysis of the relationship between
interpretive methods and rules of recognition, I argue that, even if a system has an
establishedmethodology for statutory interpretation, external judgesmight effectively
apply that system’s law without employing its interpretive methodology. Given that
the relationship between interpretive methodology and the rule of recognition is
contingent on descriptive facts about the practices of a system’s legal officials, in
Section IV I explore other possible forms that the relationship between the twomight
take and the implications for intersystemic interpretation. I tentatively conclude that,
as a conceptual matter, regardless of the form this relationship takes in the law-
supplying system, external interpreters could in principle successfully identify and
apply the law, and fully discharge their conflict of laws duties, without employing the
law-supplying system’s interpretive methods.

II. Conflict of Laws in a Positivist Frame
Roughly, in the intersystemic context, what I call the law-applying or forum court has
a duty to interpret and apply another (the law-supplying or target) jurisdiction’s law.
Where does the duty come from? That depends on the intersystemic setting, but
generally it comes in one way or another from the forum court’s domestic law.

Federal conflict of laws doctrine, with sources in federal legislation, the Constitu-
tion, and precedent, provides that when claims arising under state law are adjudicated
in federal court, the court must apply state substantive law.10 State substantive law is
understood as the law governing primary conduct and includes state constitutional,

10The Rules of DecisionAct, which comprises § 34 of the Federal Judiciary Act of 1789 and is codified in 28
U.S.C. § 1652 (2021), provides that, “The laws of the several States, except where the Constitution, treaties, or
statutes of the United States otherwise require or provide, shall be regarded as rules of decision in trials at
common law, in the courts of the United States, in cases where they apply.” In Erie R.R. Co. v. Tompkins,
304U.S. 64 (1938), the SupremeCourt held that state substantive law, both statutory and judge-made, applies
in federal court in diversity jurisdiction cases and indicated that this is constitutionallymandated. Subsequent
cases elaborated on the principle. See, e.g., Guaranty Trust Co. v. York, 326U.S. 99, 112 (1945) (“The source of
substantive rights enforced by a federal court under diversity jurisdiction… is the law of the States.”); Hanna
v. Plumer, 380 U.S. 460, 465 (1965) (“Erie… held that federal courts sitting in diversity cases, when deciding
questions of ‘substantive’ law, are bound by state court decisions as well as state statutes. The broad command
of Erie was therefore identical to that of the Enabling Act: federal courts are to apply state substantive law and
federal procedural law.”). Diversity jurisdiction cases, which account for most instances of state law in federal
court, typically involve defendant(s) and plaintiff(s) from different states (but there are other bases for
diversity jurisdiction as well) and supplemental jurisdiction cases involve state law claims that are brought
together with related federal ones. See 28 U.S.C. § 1332 (2021) (granting federal courts diversity jurisdiction);
id. § 1367 (granting federal courts supplemental jurisdiction). State lawmay also be applicable in federal court
when questions of federal law are “embedded” in state claims. SeeGrable& SonsMetal Products, Inc. v. Darue
Engineering & Mfg., 545 U.S. 308 (2005).
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statutory, and judge-made law.11 In a positivist framework, this means that federal
courts exercising jurisdiction over claims arising under state law legally ought to
ascertain and apply norms that satisfy the state’s criteria of validity for substantive law.
This is assuming, I should note, that the state law is metaphysically determinate—that
is, that applicable, legally valid norms exist and that those norms determine an
outcome. This will not be true in all cases; when state law is indeterminate—that is,
there is a gap in the law—the federal court’s duties are different, but for the purposes of
this article I set aside such cases.

In Hart’s terms, when federal judges adjudicate a dispute arising under state law,
we have a case of derivative recognition. Here is how Hart explained the distinction
between derivative and original recognition while noting that it “needs further
elaboration”:

In an ordinary case where there is no foreign element, for example, where an
English court simply applies an English statute, the court does not base its
recognition and application of the statute on the fact that courts of some other
country have recognized or would recognize it; this is original recognition. But
where, as in cases raising questions of private international law, part of the court’s
reasons for recognizing a law is that it has been or would be originally recognized
by the courts of another country, this is derivative recognition of the foreign law.12

I think Hart must have meant that, in the intersystemic context, the law-applying
court is to apply the norms that are recognized by the law-supplying system’s rule
of recognition. This interpretation would be consistent with Hart’s theory of law
under the assumption that, in the intersystemic context, the court’s job is to apply
the foreign system’s actual law, which is generally how the law-applying court’s
role is understood.

But if the court is to apply norms that are legally valid according to the foreign
system’s rule of recognition, thismeans the court need not necessarily apply the norms
that have been or would be recognized by the courts of the foreign jurisdiction. After
all, and as Hart acknowledges, judges are fallible: they might sometimes intentionally
or inadvertently violate their own rule of recognition, applying an invalid norm or
failing to apply a relevant norm that is legally valid.13 Instead, the forum court’s legal
duty is to apply the norms that should be recognized by the foreign system’s judges
according to their own rule of recognition. Those norms, and not necessarily those
that the foreign judges have applied or would apply, constitute the valid laws of the
foreign system.14 The correct norms to apply typically will coincide with those the
foreign judges have applied or would apply, however, because those judges will

11See Hanna, 380 U.S., at 475 (Harlan, J., concurring) (“Thus, in diversity cases Erie commands that it be
the state law governing primary private activity which prevails.”); Byrd v. Blue Ridge Rural Elec. Coop.,
356 U.S. 525, 536 (1958) (asserting that a state rule is substantive for conflict of laws purposes if it was
“intended to be bound up with the definition of the rights and obligations of the parties”).

12H, EJP, supra note 1, at 342.
13H, T C  L 146 (3rd ed., 2012) [hereinafter H, COL] (observing that rules of

recognition, like any rules, cannot “be guaranteed against breach or repudiation; for it is never psychologically
or physically impossible for human beings to break or repudiate [rules]”).

14See Joseph Raz, TA  L 79 (2nd ed., 2009) (observing that, according toHart, “[a] law is
part of a legal system … if and only if it ought to be recognized according to the rule of recognition of the
system.” (emphasis added)).
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successfully follow their own rule of recognition most of the time—that is necessary
for it to be a rule of recognition.15

Further, once a jurisdiction’s high court applies a particular norm to a dispute, then
(supposing the jurisdiction has a doctrine of binding precedent) external judges
deciding a subsequent similar case will be legally bound to apply that norm.16

But this is because of the authority of precedent and not because the interpretations
of the jurisdiction’s own judges are necessarily legally correct to begin with. The
question of whichmethods of statutory interpretation a federal court ought to apply to
a state statutory provision will arise only for statutory interpretation questions that
have not been authoritatively resolved by the state’s courts. The scope of argument of
those who maintain that federal courts ought to use state interpretive methodologies
when interpreting state statutes is limited in the same way. Indeed, Gluck, Bruhl, and I
all agree that if the state has already resolved the matter through binding judicial
precedent, then the federal court is legally bound to apply the precedent and has no
reason to engage in direct or first-impression statutory interpretation.17

But it is not so uncommon for a federal court to be charged with answering a
question of state statutory law that has not already been decided by binding state
precedent.18 We see this not only in diversity jurisdiction cases (which currently

15H, COL, supra note 13, at 146 (“To say that at a given time there is a rule [of recognition] requiring
judges to accept as law [certain acts] entails first, that there is general compliance with this requirement and
that deviation or repudiation on the part of individual judges is rare”).

16This follows from the basic federal conflict of laws rule requiring federal judges to apply extant state
substantive law, including judge-made law. It would be possible to have a different rule that required federal
judges to apply state judicial decisions regardless of the status of those decisions within the state, but that
would be inconsistent with the existing doctrine. One might argue that, regardless, federal courts ought to
treat state judicial decisions as binding, no matter their status within the state, for example for fairness
reasons. I set these considerations aside here, because my primary interest is in how the legal duty to apply a
foreign system’s substantive law relates to interpretive methodology. In general, the decisions of state apex
courts represent binding precedent throughout the state. In some states, some decisions of state intermediate
courts are treated as binding on courts at the same and lower levels throughout the state. Whether such
decisions constitute the state’s law depends on the status of the decisions under the state’s own rule of
recognition. This is something that federal judges seem to appreciate. See, e.g., Comm’r v. Bosch’s Est.,
387 U.S. 456, 483, 476 (1967) (Fortas, J., dissenting) (suggesting that whether a federal court should take a
state court’s interpretation of the state’s statutory law as authoritative depends on “whether, in practice, the
decisions of the state court have precedential value throughout the State” and observing that “the [U.S.
Supreme] Court has consistently acknowledged that the character both of the state proceeding and of the state
court itself may be relevant in determining a judgment’s conclusiveness as a statement of state law.”). Federal
courts generally treat lower state court decisions as evidence of state law but not determinative of it. See
Bosch’s Est., 387 U.S. at 463–65 (“[T]he federal court will consider itself bound by the state court decree only
after independent examination of the state law as determined by the highest court of the State.”); see also
J W. G  A. C P 890 (4th ed. 2021). Thanks to an anonymous reviewer for
pushing me to clarify this.

17See Gluck, Intersystemic Statutory Interpretation, supra note 4, at 1927; Bruhl, supra note 4, at 92–93.
Thanks to anonymous reviewers for prompting me to clarify this.

18Just how common is a descriptive matter, dependent on details of the doctrines of precedent that differ
across states. For examples of federal courts interpreting state statutes where no governing state precedent
was identified, see McKenna v. Ortho Pharm. Corp., 622 F.2d 657, 661 (3d Cir. 1980) (“The problem of
ascertainment arises when, as here, the highest state court has not yet authoritatively addressed the critical
issue.”); Moodie v. Sch. Book Fairs, Inc., 889 F.2d 739, 743 (7th Cir. 1989) (observing that “[t]he Wisconsin
courts have not yet addressed [the state statutory interpretation question at issue].”); Miller UK Ltd.
v. Caterpillar Inc., 859 F. Supp. 2d 941, 945 (N.D. Ill. 2012) (observing that there is no “real guidance from
Illinois courts” on the state statutory interpretation question at issue).
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represent about 40 percent of cases in federal court)19 but also when state statutory
provisions arrive in federal court by way of supplemental jurisdiction or embedded
federal question jurisdiction, or when a federal court is addressing the constitution-
ality of state law. The federal courtwould have to interpret the state statutory provision
for itself if the state’s judges have not already applied the provision in a binding
decision to facts materially the same as those before the federal court. When a court
faces such a question, its job is to identify the norms that the jurisdiction’s judges
should apply according to their own rule of recognition if they were faced with the
same case, which will usually—but not necessarily—be the norms that the state’s
courts have applied or would apply.20

Indeed, one of the main reasons—and probably the most cited one—for the
existence of diversity jurisdiction in the United States is to protect litigants against
possible defects of adjudication in state courts and, to that end, to provide them access
to a real alternative forum—not a replica of the state forum that they would have
access to anyway, but one more likely to fairly and neutrally adjudicate the case.21

The grant of diversity jurisdiction does not confer a right to have federal judges apply
the norms that the state’s judges would apply or to reach the outcome that the state’s
judges would reach. Nor does the state have a right that the federal judges adjudicate
the case in the way the state wouldwant them to, as some scholarsmaintain.22 Instead,
what the litigants and the state have a right to is for the federal court to apply the true
state substantive law to the dispute while using federal modes of adjudication.23

The picture I have been painting here is complicated by the fact that one of the
express aims of the landmark conflict of laws case of Erie Railroad v. Tompkins and
related decisions is to prevent untoward “forum-shopping,” where litigants would
choose between state and federal court based on where they anticipated getting more
favorable outcomes. That aim gave rise to the “outcome-determinative” test for
distinguishing substantive from procedural law. Recall that federal courts are to
apply state substantive law but federal procedural law.24 The outcome-determinative

19In the twelve-month period ending onMarch 31, 2023, a total of 109,095 diversity cases were filed in the
federal district courts (representing thirty-eight percent of all cases filed there). Table C-2—U.S. District
Courts—Civil Federal Judicial Caseload Statistics, U S C, https://www.uscourts.gov/statis
tics/table/c-2/federal-judicial-caseload-statistics/2023/03/31.

20Contra Bruhl and Gluck, who share the view that the federal court’s “duty to apply state interpretive
methods” follows from its “duty under Erie to construe the meaning of a statute as the state courts would.”
Bruhl, supra note 4, at 13 (emphasis added).

21See, e.g., Guaranty Trust, 326U.S. at 111 (“Diversity jurisdiction is founded on assurance to non-resident
litigants of courts free from susceptibility to potential local bias.”); Bosch’s Est., 387 U.S. at 476 (Harlan, J.,
dissenting) (observing that diversity jurisdiction is meant to “afford[ litigants] a ‘neutral’ forum”).

22See generally Bruhl, supra note 4; see also Michael S. Green, Erie Railroad Company v Tompkins in a
Private International Law Context, in T C L J   C  L

44 (Sarah McKibben & Anthony Kennedy, eds., 2023) (“The interpreter should interpret the target’s law the
way the target’s officials want it to.”).

23SeeGuaranty Trust, 326 U.S. at 938 (emphasis added) ( “In essence, the intent of [the Erie] decision was
to insure that, in all cases where a federal court is exercising jurisdiction solely because of the diversity of
citizenship of the parties, the outcome of the litigation in the federal court should be substantially the same, so
far as legal rules determine the outcome of a litigation, as it would be if tried in a State court”; “When… a right
is enforceable in a federal as well as in a State court, the forms and mode of enforcing the right may at times,
naturally enough, vary because the two judicial systems are not identic.”)

24Guaranty Trust, 326 U.S.

Legal Theory 177

https://doi.org/10.1017/S1352325224000120 Published online by Cambridge University Press

https://www.uscourts.gov/statistics/table/c-2/federal-judicial-caseload-statistics/2023/03/31
https://www.uscourts.gov/statistics/table/c-2/federal-judicial-caseload-statistics/2023/03/31
https://doi.org/10.1017/S1352325224000120


test provided that, if the application of some state legal norm would change the
outcome of the case, then the federal court would have to apply the state norm,
treating it as substantive, even if it otherwise seemed to be procedural in nature.

But, shortly after announcing the outcome-determinative test, the Supreme Court
recognized that it was overly simplistic and qualified it accordingly across a series of
cases. The doctrine now provides that federal courts must apply the primary rules of
conduct that govern in a state and, because some rules that seem procedural (e.g.,
statutes of limitations) partly determine primary rights and duties, federal courtsmust
apply some seemingly procedural state rules. But that does not mean that the federal
court must necessarily reach the result that the state’s courts would.25 Again, like all
judges, state judges are fallible. A legal requirement that federal judges apply the norms
and reach the result that a state’s judges would is not the same as, and will sometimes
be inconsistent with, the legal duty of federal judges to apply the genuine primary rules
of conduct of the state and reach the result dictated by those rules. It is uncontroversial
that prevailing conflict of laws doctrine requires federal courts to apply a state’s extant
primary rules of conduct—this is widely understood to be the fundamental duty of
federal courts in the conflict of laws context, a duty based in the federal Constitution.26

So the idea that a federal court discharges its conflict of laws duties if and only if it does
with a case what the state court would do is untenable.

One could nevertheless argue that federal courts should simply reach the same
result as the state’s courts would, because only then could forum shopping be
eliminated. And the Supreme Court has observed that federal courts may some-
times choose to defer to a state procedural law as a policy choice to help ensure
uniform outcomes in federal and state court. But that kind of uniformity is not a
constitutional requirement on federal courts, nor is it a right of litigants.27 Further,
a rule requiring that litigants get the same treatment in state and federal court would
defeat the point of having diversity jurisdiction to begin with.28 Recall that the very
point of that grant of jurisdiction is to provide litigants with a true choice of forum;
that choice would be hollow if federal courts in diversity cases were just state courts
in fancy dress. The SupremeCourt’s efforts to limit forum shopping are directed at a
specific kind of strategic court selection: litigants choosing the court that would
apply the substantive lawmost favorable to them. That kind of forum shopping was
rampant before Erie because before that case was decided federal courts applied
“general” common law to state claims and did not recognize the authority of state
common law. If a litigant preferred general common law to a state’s common law,
then they could choose federal court. Erie and subsequent decisions were aimed at
preventing that kind of forum shopping, but not forum shopping for other purposes

25See Hanna, 380 U.S. at 466–67.
26G  ., supra note 16, at 921–22 (4th ed. 2021).
27Id. at 921 (explaining how, according to the Supreme Court, “when the issue before a federal diversity

court is one of procedure, the decision to defer to state law is a policy choice—a choice to apply the state rule to
assure the same outcome in federal court that the parties would get in state court—and not a constitutional
command.”). Note that, even if you think a federal court should simply strive to reach the same outcome as a
state court would, on my view it does not follow that the federal court should necessarily apply the state’s
interpretive methodology. I explain why in the next section.

28Justice Harlan rightly observed that both a pure outcome-determinative test and a pure forum-shopping
one would “prove[] too much.” Hanna, 380 U.S. at 475 (Harlan, J., concurring).
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—for example, for the purpose of getting a fairer forum or one more likely to apply
the law correctly. Those would be legitimate reasons to choose one forum over
another—indeed, they are the very reasons why litigants are given the option of
federal court to begin with.

Although I focus here on federal-state conflict of laws in theUnited States,mymain
points are generalizable to other intersystemic contexts, including the American
interstate and the private international law ones. The domestic rules that govern
when foreign law applies to a case, and what sort of foreign law applies, might diverge
in the details, but the basic principles would seem to be the same: the forum court
applies forum procedural law but foreign substantive law.29 When a court in one
American state adjudicates a dispute arising under another’s law, the court applies the
foreign state’s substantive law but its own procedural law and does not follow a pure
outcome-determinative test for distinguishing substance from procedure; instead, the
law-applying state court aims to identify and apply the actual primary rules of conduct
that govern in the foreign state. Likewise, when a court within the United States
adjudicates a dispute arising under a foreign country’s law, it seeks to identify and
apply the actual substantive rights and duties of the foreign country, and not
necessarily to reach the result that a foreign court would.30

It is undisputed that federal conflict of laws doctrine requires federal courts to
identify the relevant state’s substantive rules of conduct and apply those rules to the
disputes before them. As I try to show in the next section, state interpretive method-
ologies are not part of the substantive law that federal courts must apply, nor are they
necessary to the accurate identification and application of that law.

III. Interpretive Methodology and the Rule of Recognition
Now that we have a forum court’s conflict of laws duty in a positivist frame, as a duty
to apply substantive norms that are valid in virtue of the target system’s rule of
recognition, we can turn to our main concern: the question of how the forum court
ought to ascertain the target law, and in particular whether the court ought to use the
target system’s interpretive methodology.

On what has apparently become the dominant American scholarly view, federal
courts are generally duty bound to apply a state’s methodology to disputes arising
under the state’s law. Scholars defending this view sometimes suggest that interpretive
methodology is a type of substantive law—because it is bound up with primary rights
and duties, or affects outcomes in such a way that it qualifies as substantive for conflict
of laws purposes—and so the federal court’s legal obligation to apply state substantive

29Sagi Peari, Substance and Procedure in Private International Law, 14 M J. I. L. 1, 6 (2013);
Restatement (Second) of Conflict of Laws 6 Intro. Note (1971) (on interstate adjudication).

30For example, in the case of Saudi Basic Indus. Corp. v. Mobil Yanbu Petrochemical Co., 866 A.2d
1, 40 (Del. 2005), where Delaware’s courts decided a case arising under Saudi Arabia law, the plaintiff
contended that “the result would have been different had the case been litigated in Saudi Arabia.”Delaware’s
SupremeCourt responded that, “even if true,” the claim “has no greater merit thanwould the argument that a
jury verdict should be set aside because another jury would have decided the case differently, or that an
equitable decree should be set aside because another chancellor might have crafted a different remedy.” Id.
“Arguments of that kind,” the Court emphasized, “have never, for good and obvious reason, found favor
under our law, and they find no favor here.” Id.
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law extends to it.31 At other times they suggest that applying the state’s interpretive
methodology is necessary to effectively identifying the state’s substantive law, and that
federal courts therefore ought to use the state’s methodology.32 These two claims are
not kept separate in the literature, but they are conceptually distinct. I will question
both.

Recall that by statutory interpretive methodology I mean methods, techniques, or
means that interpreters may use to identify the statutory or statute-based legal norms
that apply to disputes. Because some norms that I do not mean to include in this
category might be seen as fitting this description, I want to pause to describe the
category in more detail and defend the boundaries I draw.

A norm identified through an interpretive methodology, if valid, is so not because
of the methodology employed but rather because of other conditions. Consider the
rule that an American federal statute must be approved by a majority of the House of
Representatives and of the Senate and signed by the President to become law. Those
are conditions of validity for federal statutory law in the United States. Legal officials
might treat, for example, the appearance of a statute in the United States Code as
evidence that the statute was in fact passed by amajority of both houses and signed by
the President. But the appearance of the statute in the Code does not constitute the
fact that it went through the proper legislative process. And if there was evidence that
the Code was unreliable—perhaps it had been tampered with—then that would be a
basis for questioning and criticizing reliance on it. Use of the Code as a means of
discovering the content of statutory law is the kind of norm that I have inmindwhen I
refer to interpretive methodology.

This conception of interpretive methodology overlaps, but is not completely
coextensive, with Gluck’s and Bruhl’s. They operate with a looser andmore capacious
notion of statutory interpretive methodology, which includes my sense but also
extends to norms that are often referred to “substantive ” or “normative,” such as
the rule of lenity in criminal law and the analogous rule that ambiguous bankruptcy
laws must be interpreted in the debtor’s favor.33 While the latter rules are sometimes
referred to as “interpretive methods,” they seem to operate as substantive common
law rules, establishing or modifying the rights and duties of ordinary people. The rule
of lenity, for example, provides that if a statute is vague or ambiguous, then, of the
plausible alternative norms that could be derived from the statute, the valid one is that
which is most favorable to the defendant.34 Differently put, the norm provides that, if

31See, e.g., Bruhl, supra note 4, at 100–01, 110 (suggesting that interpretive methodology is a kind of
substantive law and should be treated as such for conflict of laws purposes); Gluck, Intersystemic Statutory
Interpretation, supra note 4, at 1903, 1905, 1959 (stating that she is interested in “the legal status of
methodology,” “what statutory methodology is,” whether statutory interpretation is “‘real’ law,” and “the
larger jurisprudential issues of what statutory interpretation ‘is’ and how it relates to individual judges.”);
Gluck, States as Laboratories, supra note 4, at 1756, 1811, 1829 (addressing the status or nature of
methodology); Gluck, Federal Common Law, supra note 4, at 758, 759, 805 (same).

32See, e.g., Bruhl, supra note 4, at 106–09; Gluck, Intersystemic Statutory Interpretation, supra note 4, at
1903, 1933, 1957, 1982.

33See Gluck, Intersystemic Statutory Interpretation, supra note 4, at 1905–1910, 1923, 1928, 1948–53,
Gluck, States as Laboratories, supra note 4, at 1780–81; Gluck, Federal Common Law, supra note 4, at
763, 797; Bruhl, supra note 4, at 64, 78.

34See, e.g., Phelps v. Hamilton, 59 F.3d 1058, 1073 (10th Cir. 1995) (“When two interpretations are
possible, the rule of lenity in a criminal case requires the courts to choose the interpretationmore favorable to
the defendant.”).
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a statutory provision can reasonably be interpreted in multiple ways, then one’s
conduct must conform to the interpretation that is most favorable to defendants. In
contrast, ordinary people do not have legal rights and duties in virtue of, for example,
rules concerning the proper use of legislative history.

This is not to say that something like the rule of lenity couldn’t be used as a means
of identifying norms that satisfy some distinct criteria of validity, such as reflecting
legislative intent.35 My distinction depends on how different rules are in fact
perceived and practiced by the legal officials in the system of interest. When litigants
in their arguments and judges in their opinions rely on the rule of lenity, the rule is
treated as a substantive common law rule. A statutory norm is valid only if it satisfies
the requirements set out in the rule of lenity; that rule, in turn, is validated by
precedent. In contrast, statutory norms uncovered through nonsubstantive inter-
pretive methods are not validated by the methods themselves, but rather by inde-
pendent criteria of validity; the methods are means to identifying norms that satisfy
those criteria. Judges could also treat nonsubstantive interpretivemethods as amatter
of precedent; however, the precedent would be seen as defective and would be subject
to criticism and revision to the extent that and on the ground that following it led
judges tomisidentify valid statutory norms. The rule of lenity could, of course, also be
revised, but its revision would constitute a change in primary legal rights rather than
an attempt at a more effective means of identifying preexisting ones.

The rule of lenity, then, like other so-called substantive canons, is constitutively
bound up with primary rules of conduct in a way that what I refer to as interpretive
methods are not. This picture follows Benjamin Eidelson andMatthew Stephenson’s
description of a substantive canon as one that “purports to speak to a statute’s proper
legal effect in a way that is not mediated by its evidentiary bearing on what a
reasonable reader would take a lawmaker to have said in enacting the statute”
(where what a reasonable reader would take a lawmaker to have said constitutes
the criteria of validity of statutory law in the system of interest).36 So-called linguistic
or textual canons, in contrast, such as ejusdem generis (providing that, if the initial
terms of a statutory provision “all belong to an obvious and readily identifiable
genus,” interpreters should assume that the rest of the provision also applies exclu-
sively to that genus),37 the rule against superfluities, and scrivener’s error, are invoked
for and justified in terms of their evidentiary bearing on some further criteria—such
as legislative intent or ordinary public meaning.38 A norm derived from a statute is
not valid because it complies with, for example, the scrivener’s error canon; rather, it
is valid because it satisfies some independent criteria of validity (such as reflecting
legislative intent or ordinary public meaning). Judges commonly and publicly justify
the use of this and other nonsubstantive canons in terms of their utility in helping to
identify norms that satisfy separate criteria of validity for statutory law.39

35See Benjamin Eidelson & Matthew Stephenson, The Incompatibility of Substantive Canons and Text-
ualism, 137 H. L. R. 515, 534 n.110 (noting that their formulation of the distinction between
substantive and nonsubstantive canons “notably entails that the ‘same’ canon can operate both substantively
and nonsubstantively, either in different cases or even in the same case, if the reasons for its legal force vary in
the relevant respects.”).

36Id. at 533–34.
37S & G, R L: T I  L T 200 (2012).
38See Eidelson & Stephenson, supra note 35, at 533.
39See S & G, supra note 37, at 200–12.
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On my view, courts operating in the intersystemic context are generally legally
required to apply the substantive canons of the law-supplying jurisdiction, just as
they are required to apply other substantive norms of the system. To this extent,
I agree with Gluck and Bruhl. My disagreement with them concerns nonsubstantive
methods. And again, it is this kind of method that I have in mind when I refer to
interpretive methodology.40 Further, I do not mean to include substantive views
about what the criteria of validity in fact look like or ought to look like. If, say, original
public meaning is a condition of validity for the substantive law in a jurisdiction, then
an external court interpreting that law ought to identify norms that reflect original
public meaning. I will argue, however, that it does not follow that the external court
ought to use the same means of identifying that meaning as courts in the law-
supplying jurisdiction would use.

In the remainder of this section, I examine how interpretivemethodology operates
in federal and state systems in the United States to show how interpretive method-
ology does not travel with substantive law across systems in the way that scholars
have concluded it does.

A. Intrasystemic Interpretive Disagreement

First, let’s examine the federal system in the United States, where judges have long
displayed widespread disagreement on statutory interpretive methodology.41

This will show how interpretive methodologies can play an epistemic role in
identifying the law as opposed to a constitutive role in determining it, and how
multiple methods of interpretation may be capable of identifying the very same law.
American federal judges disagree, for example, on the role of legislative history in
statutory interpretation—whether it should be used at all and, if so, under what
circumstances andwhich types.42 Yet fewwould deny that we have a system of federal
statutory law. If such a system exists, then, despite methodological disagreement,
judges must be following the same rule of recognition. (Recall that we are assuming
Hartian positivism is the correct theory of law.)

What ultimately divides federal judges who disagree on interpretive methodology,
then, seems not to be disagreement about how statutory law is constituted but rather
disagreement about what kind of tools and empirical assumptions—what modes of
identification—will best enable them to ascertain and apply statutory law. This indicates
that interpretive methodology is not part of the statutory law and that multiple inter-
pretive approaches may be capable of identifying the very same body of statutory law.

Other theorists have argued that, although federal judges disagree on statutory
interpretive methodology—for example, on the question of whether and when

40Gluck does acknowledge the possibility that different types of methodology might call for different
treatment in the intersystemic context. SeeGluck, Intersystemic Statutory Interpretation, supra note 4, at 1924
n.83, 1985; Gluck, Federal Common Law, supra note 4, at 790–91.

41Richard H. Fallon, Jr., The Meaning of Legal “Meaning” and Its Implications for Theories of Legal
Interpretation, 82 U. C. L. R. 1235, 1277 (2015) (“[A]n undeniable phenomenon of American legal
practice involves interpretive disagreement.”); S & G, supra note 37, at xxvii (observing that
federal judges have no “generally agreed-on approach to the interpretation of legal texts”).

42SeeCalebNelson,What is Textualism?, 91V. L. R. 347, 361–62 (2005) (“[The typical] textualist views
publicly available legislative history as a far less important source of information than the typical
intentionalist.”); Richard H. Fallon, Jr., The Meaning of Legal “Meaning” and Its Implications for Theories
of Legal Interpretation, 82 U. C. L. R. 1235, 1286 (2015) (same).
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consulting legislative history is appropriate—they are generally after the same thing,
which is to ascertain the enacting legislature’s intent.43 Now, legislative intent is a matter
of controversy. Some contend that the idea that a multi-member legislature has shared
intentions is untenable, as the attitudes of individual members are varied and non-
aggregable.44 In response, theorists have developed conceptions of legislative intent that
do not depend on the aggregability of individual intentions and that wouldmake sense of
judges’ common appeals to legislative intent as the guiding aim of statutory interpret-
ation. RyanDoerflermakes a compelling case for the position that we should understand
legislative intent as a fiction: “Statutory interpretation as practiced,” he observes,
“involves widespread attribution of legislative intent”; and he argues that such claims
are “best understood as involving a useful fiction,”which posits “that legislation iswritten
by a generic author.”45 On that supposition, “a claim about legislative intent is apt if and
only if one would make the claim about a generic author on the basis of her having
written the legislation at issue in the context of enactment”; this is how the truth of claims
regarding intent is to be evaluated.46 Judges probably do not have such a sophisticated
conception of legislative intent in mind. But that doesn’t matter. Fictional intent could
serve as a condition of validity for statutory law so long as judges have something like it in
mind when they engage in statutory interpretation, the condition serves as a shared
standard for evaluating the validity of statutory norms, and the norms derived from
statutes and taken to be valid generally meet the condition.47

43SeeNelson, supra note 42, at 361–62 (observing that, while the typical “textualist views publicly available
legislative history as a far less important source of information than the typical intentionalist,” this does not
seem to “reflect[] any disagreement about the goals of statutory interpretation or the kind of ‘intent’ that
matters.”); Larry Alexander & Saikrishna Prakash,Mother May I? Imposing Mandatory Prospective Rules of
Statutory Interpretation, 20 C. C. 97, 100, 101 n.9 (2003) (same); Brian Leiter, Explaining Theoretical
Disagreements, 76 U. C. L. R. 1215, 1236 (2009) (arguing, against Ronald Dworkin, that the methodo-
logical disagreement between the majority and dissent in the famous statutory interpretation case of TVA
v. Hill, 437 U.S. 153 (1978), is more plausibly understood not as theoretical disagreement at the level of the
rule of recognition but rather as disagreement about the proper means of ascertaining norms (and about the
content of the norms) that satisfy “a criterion of legal validity they both accept, namely, that the intention of
Congress controls the interpretation of the statute”); Abbe R. Gluck & Richard M. Posner, Statutory
Interpretation on the Bench: A Survey of Forty-Two Judges on the Federal Courts of Appeals, 131 H.
L. R. 1298 (2018) (finding, through a survey study of federal appellate judges, that the judges generally
believe that their job in statutory interpretation is to carry out the legislature’s intentions).

44See, e.g., Jeremy Waldron, Legislators’ Intentions and Unintentional Legislation, in L 

D (1999) (arguing that actual intentions cannot be attributed to legislatures); R
D, L’ E, 317–36 (same); see also Ryan Doerfler, Who Cares How Congress Really Works,
66 D L.J. 980, 981–1000 (2017) (discussing skepticism of legislative intent).

45Ryan Doerfler, Who Cares How Congress Really Works, 66 D L.J. 980, 995, 1021 (2017).
46Id. at 1020–21; 1022. Other conceptions of legislative intent, for example developed by Joseph Raz,

Andrei Marmor, and Richard Ekins, can be understood as similar to the kind of fictionalism that Doerfler
endorses. Id. at 1024–26. See J R, BA  I: O  T 
P L  R (2009); AM, T L  L (2014); R E,
T N  L I (2012).

47Even if judges agree that something that may plausibly be called “legislative intent” is authoritative, they
may hold somewhat different conceptions of intent. That would not necessarily mean, however, that they do
not share a rule of recognition. A rule of recognition can withstand some disagreement regarding the precise
content of the criteria of validity. Bill Watson argues that even the kind of “coarse-grained” agreement that
recognizes a norm as valid if it reflects statutory meaning broadly understood is sufficient to sustain a rule of
recognition and so a system of statutory law. Bill Watson, How to Answer Dworkin’s Argument from
Theoretical Disagreement Without Attributing Confusion or Disingenuity to Legal Officials, 36 C. J. L. &
J. 215, 217 (2023).
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There does seem to be a turn afoot among federal judges with growing reluctance
to invoke legislative intent and increasing appeals to the ordinary meaning or public
meaning of statutory text as the true content of statutory law.48 If federal judges are
coming to embrace ordinary meaning as the objective of statutory interpretation
(and if that refers to something substantively different than legislative intent), then
the criteria of validity for statutory lawmay be changing. But this would not affect the
point I am trying to make in this section, which is just that alternative interpretive
methods can be, and in fact are, used for the same ends. Indeed, judges also disagree
about how best to identify the ordinary meaning of statutory text. For example, in a
recent oral argument, Chief Justice Roberts suggested that, if the “objective
[of statutory interpretation] is to settle upon the most natural meaning of the
statutory language to an ordinary speaker of English,” then “themost probably useful
way of settling [the matter] would be to take a poll of 100 … ordinary speakers of
English and ask themwhat [the statute] means.”49 Perhaps that kind of poll would be
an effective way to identify ordinary public meaning (at least on some understanding
of what that means), but it’s hard to imagine that it would be a singularly effective
method.

My argument does not rest on any particular view of the content of the criteria of
validity for statutory law, but rather on the claim that, formany conceivable criteria of
validity (such as fictional intent and ordinary public meaning) multiple methods of
interpretation are plausible candidate means of identifying norms that satisfy those
criteria. I do not mean to suggest, however, that there is no necessary connection
between a system’s rule of recognition and the interpretive methodology used by its
judges. For one, judges will criticize and defend methods in terms of their value in
surfacing norms that satisfy the criteria of validity—in this sense, those criteria will
serve as the subjective, public justification for the methods used. (Methods will be
objectively justified to the extent they succeed in surfacing valid norms.) Further, the
methods the judges usemust actually serve (in general, ormost of the time) to identify

48Some prominent textualists, among them Justices Gorsuch and Kavanaugh, have denied that the proper
aim of statutory interpretation is to effectuate legislative intent and have insisted that instead judges ought to
aim for the ordinary meaning or public meaning of the statutory text. Scholars have called this judicial
contingent the “new textualists.” SeeWilliamNichol Eskridge, Brian G. Slocum, & Kevin Tobia, Textualism’s
DefiningMoment, 123 C. L.R. 1611 (2023). The new textualists are far from consistent in denying the
authority of legislative intent, however. See, e.g., Niz-Chavez v. Garland, 141 S. Ct. 1474, 1481, 1483 (2021)
(Gorsuch, J.) (suggesting that the aim of statutory interpretation is to ascertain what Congress had in mind
when it issued the statute); Shular v. United States, 140 S. Ct. 779, 788–89 (2020) (Kavanaugh, J., concurring)
(conflating what Congress intendedwithwhat the statutemeans); see alsoEskridge, Slocum,&Tobia, supra at
1629 (observing that, in McGirt v. Oklahoma, 140 S. Ct. 2452 (2020), “all the new textualists except Gorsuch
signed onto the Roberts dissent, which began with the announcement that the only relevant inquiry was
whether disestablishment was Congress’s ‘intent’ or ‘purpose,’ with text being nothing more than ‘evidence’
of legislative intent and purpose.”). Justice Scalia also sometimes suggested that statutory text itself and not
legislative intent constitutes the law, but he wasn’t consistent about this either and he often defended his
textualism on the ground that it was the best way to identify intent. See, e.g., Kungys v. United States,
485U.S. 759, 770, 773–74, 776–77 (1988) (Scalia, J.) (appealing to legislative intent to justify an interpretation
of a statutory provision); W. Virginia Univ. Hosps., Inc. v. Casey, 499 U.S. 83, 90, 98–99 (1991) (Scalia, J.)
(indicating that the aim of interpretation is to identify norms that reflect the “purpose” or “intent” behind the
statute); Chisom v. Roemer, 501 U.S. 380, 405 (1991) (Scalia, J., dissenting) (suggesting that if Congress did
not intend statutory language to be interpreted in accord with its ordinary meaning, then Congressional
intent instead of ordinary meaning is authoritative).

49Transcript of Oral Argument at 52, Facebook, Inc. v. Duguid, 592 U.S. 395 (2021) (No. 19-511).

184 Nina Varsava

https://doi.org/10.1017/S1352325224000120 Published online by Cambridge University Press

https://doi.org/10.1017/S1352325224000120


norms that satisfy the criteria of validity—and so the methods used might affect the
criteria of validity in a causal way.

Turning back now to intersystemic adjudication, what interpretive methodology
should external judges—for example the judges of some state—use when adjudicat-
ing a question of federal statutory law? They should use whatevermethodologywould
best enable them to identify norms that satisfy the criteria of validity for substantive
federal statutory law. Given the widespread disagreement among judges about the
proper methods of statutory interpretation and the different methodologies in
regular use, federal practice indicates that no single methodology is constitutive of
federal statutory law and that multiple methods could in principle identify it.

We cannot say what kind ofmethodology a state’s judges should use on federal law
—for example, a strict textualist approach or one that embraces the use of legislative
history, or some other approach entirely—without knowing more about the epi-
stemic position and institutional setting of the state’s judges. Descriptive facts such as
the interpretive resources available to the judges, and their experience and expertise
—which differ systematically and considerably between federal and state judges, and
between the judges of different states too—will determine, in part, how effective a
particular methodology will be at identifying the applicable legal norms.

B. Intrasystemic Interpretive Agreement

Federal judges have not converged on an interpretive approach for statutory law, so
one might interject at this point that of course external judges applying federal
statutes are not required to apply a particular methodology dictated by federal
practice. But in some states, the skeptic might continue, judges have converged on
interpretive methodology and in some states certain methodologies are even seen as
authoritative. When charged with applying the law of such a state, our skeptic might
conclude, external judges would have to use the state’s interpretive methodology to
identify the law.

This is precisely the position of scholars like Gluck and Bruhl, who argue that
federal judges ought to use prevailing state interpretive methodologies when adju-
dicating questions of state law. These norms, they maintain, are bound up with
primary rights and duties and so form part of the state’s substantive law for conflict of
laws purposes.50 They also suggest that these norms are necessary means to the
accurate identification of the state’s substantive law.51 If either of these claims is true,
then federal judges would be duty bound to apply state interpretive methodology. I
will argue that the former is false as a conceptual matter. While the latter could
nevertheless be true, I’ll argue that we should reject it. I take the state of Oregon as a
primary case study to demonstrate these points. My reason for doing so is that the
state would seem to represent the strongest case against my position: scholars who
claim that interpretive methodology is intersystemically binding rely on Oregon as
the clearest example of a jurisdiction with an authoritative methodology that, they
argue, external judges charged with applying Oregon law ought to follow.

In the past, Oregon state judges subscribed to a textualist approach that directed
judges to ascertain legislative intent from the statutory text and context (text of related

50See supra, note 31 and accompanying text.
51See supra, note 32 and accompanying text.
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provisions) alone and to consult legislative history if and only if intent is not clear from
the initial plain text inquiry. (If we think that ascribing an actual intent to the state
legislature is problematic, we can understand the judges to mean the kind of fictional
intent described above.) This norm was first expressly delineated in the Oregon
Supreme Court case of Portland General Electric Co. v. Bureau of Labor and Industries
(PGE).52 There the Court explicitly and repeatedly asserted that the objective of the
interpretive methodology was to ascertain the legislature’s intent. In subsequent
decisions where Oregon courts followed PGE’s interpretive approach, the judges
continually and emphatically invoked this objective, claiming that disputes about
statutory interpretation are ultimately disputes about “the intended meaning of the
statutes” at issue.53

Some sixteen years after its decision inPGE, theOregonSupremeCourt expounded
a modified version of the PGEmethodology in the case of State v. Gaines.54 The court
took guidance from a state statutory directive providing that courts may consider
legislative history regardless of textual ambiguity when interpreting statutes; that
directive had been issued eight years prior but had apparently remained inert until
the Gaines decision. Even if the statutory text was clear, the court announced, judges
were free to consult and put weight on legislative history as they saw fit. Despite the
influence of the legislated directive here, the justices maintained that, “This court
remains responsible for fashioning rules of statutory interpretation that, in the court’s
judgment, best serve the paramount goal of discerning the legislature’s intent.”55

According to the justices inGaines, the PGE framework was flawed because it directed
judges to ignore legislative history in cases where that history might be probative of
legislative intent.56 The methodology was revised in an attempt to better ensure that
statutes “are interpreted in the way that the legislature intended.”57

The court in Gaines did not alter (or even attempt to alter) the criteria of validity
for statutory law in Oregon—the judges reiterated their ongoing commitment to
ascertaining the norms that the legislature intended to establish in enacting the
provision at issue—but the court did seek to alter, and in fact ended up altering, the
way Oregon judges would go about ascertaining legislative intent. Both the state
legislators and Supreme Court apparently believed that judges would be more likely
to accurately identify legislative intent if they followed the new methodology. Their
problem with the previously embraced methodology was that it was a flawed means
of ascertaining the law; in positivist terms, it was not ideal for identifying norms that
satisfied the system’s criteria of validity.

The state judges’ references to legislative intent (and theway they described intent)
remained constant across the shift in interpretive methodology. It seems, then, that
the methodological shift was not accompanied by a change in the criteria of validity
for statutory law. If that is right, then the earlier methodology must have been good
enough at identifying norms that satisfy the state’s criteria of validity. (Otherwise,
those would not have been the criteria!) But the judges may have been right that the
new methodology was more effective.

52317 Or. 606, 610–12 (1993).
53State v. Rodriguez-Barrera, 213 Or. App. 56, 59 (2007).
54State v. Gaines, 346 Or. 160 (2009).
55Id. at 171.
56Id. at 172.
57Id. at 168.
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The Oregon example shows how, although interpretive methodology is distinct
from the rule of recognition, it is not completely independent of it. A jurisdiction’s
methodology will inevitably be based to some extent on the content of its rule of
recognition because the main purpose of the methodology, from the judges’ point of
view, is that it helps them to ascertain norms that satisfy the criteria of validity.58

Methods are criticized and found to be defective to the extent that they do not work to
identify norms that satisfy those criteria, and methods are defended and found to be
justified to the extent that they do serve to identify such norms.59

In the state of Oregon, judges treat what they refer to as the enacting legislature’s
“intent” as constitutive of their state’s statutory law. They do not appeal to any further
law that would ground or validate that practice; it would seem to represent a social
rule and a rule of recognition for Oregon judges. The rule of recognition, Hart wrote,
“will be manifest in the general practice, on the part of officials… of identifying the
[legally valid rules] by this criterion”: a system’s “rules of recognition specifying the
criteria of legal validity…must be effectively accepted as common public standards
of official behavior by its officials.”60 Under both PGE and Gaines, Oregon judges
continually and publicly (in their judicial opinions) appealed to legislative intent as
the ultimate basis for assessing and defending the validity of the legal norms they
applied to disputes.

To return to our intersystemic inquiry, we want to know whether Oregon’s
interpretive framework is part of its substantive law for conflict of laws purposes
such that federal judges have a legal duty to apply Oregon’s interpretive frame-
work when adjudicating questions of Oregon statutory law. Or, even if the
framework is not part of the state’s substantive law, whether federal judges
nevertheless ought to apply it because it is a necessary means of identifying the
state’s substantive law.

Consider the following hypothetical. Shortly before the Oregon Supreme Court’s
decision in Gaines, a federal court sets out to interpret an Oregon statute. It studies
the practices of Oregon judges and discerns, correctly, that Oregon judges take a
proposed statutory norm as legally valid only if it reflects the norm that the legislator
intended to establish in enacting the statute at issue. Suppose that, from the point of
view of the federal judges, the statutory text is unambiguous and the legislative intent
is clear based on the text alone. Nevertheless, the judges review the relevant legislative
history to see if it might shed further light on legislative intent. In doing so, they
discover that they made an incorrect assumption about the intended meaning of
some key term in the statute, and they adjust their interpretation of the legal norms

58I do not mean to suggest that judges reflectively embrace a positivist theory of law or that they have a
concept of the rule of recognition or criteria of validity. Onmy view, judges do, however, have a sense of legal
authority and treat some types of norms—those that meet certain conditions—as authoritative. An example
is Oregon judges treating what they refer to as “legislative intent” as authoritative.

59See, e.g., Pacificorp Power Marketing v. Dept. of Rev., 340 Or. 204, 215 (2006) (declining to consult
legislative history on the grounds that “no further inquiry [into intent] is necessary”); State v. Rodriguez-
Barrera, 213Or. App. 56, 59 (2007) (observing that, “[p]erhaps the best course… is to view the appropriateness
of resorting to legislative history in less doctrinal, and more pragmatic terms.”). During the PGE era, Oregon
courts sometimes did consult legislative history even without a finding of ambiguity in the statutory language
(contrary to the PGE rule), purportedly to make sure that the legislative history supported their text-based
assessment of legislative intent. See id. (listing several cases in which the Oregon Supreme Court did this).

60H, COL, supra note 13, at 101, 116.
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accordingly. According to the prevailing view among legal scholars, the federal court
would be in dereliction of its duties here, because it did not follow the interpretive
methodology delineated in PGE (which prohibited the use of legislative history in the
event that the court finds the text to be unambiguous).

Now suppose, alternatively, that the federal court proceeded in exactly the same
way but just after the Gaines decision, in which the Oregon Supreme Court relaxed
the PGE framework to permit consideration of legislative history even in the absence
of textual ambiguity. Under the prevailing scholarly view, here the federal court
would have properly discharged its duties.

But the modification of the PGEmethodology in Gaines, by the lights of both the
state legislators and Supreme Court justices, was supposed to help enable Oregon’s
judges to correctly identify legislative intent, which was already the objective of
statutory interpretation well before that decision (and perhaps all along). It’s hard to
see how the federal judges could have erred in their application of Oregon law by
using an interpretive approach that Oregon legislators and judges were about to
acknowledge was superior to the PGEmethodology for the purpose of identifying the
state’s statutory law.

Now suppose one further thing: that if the litigants had chosen to have their
dispute adjudicated in Oregon state court, the Oregon judges would have followed
the PGE framework; taking the meaning of the statute as clear based on the text
alone, they would have derived the same norm as the federal court derived initially
(before it consulted legislative history and realized that the norm identified from
the text alone did not accurately reflect legislative intent). The difference in
interpretive methodology, then, would mean that a different norm would be
applied in state and federal court in the very same case, perhaps leading to different
outcomes. In that sense the choice would be “outcome determinative.” But the state
court is the one that would have applied the wrong legal norm—wrong by the lights
of its own rule of recognition. If the federal court’s duty is to apply the state’s true
substantive law, then here it should not follow themethodology that the state courts
would use.

Even if a state’s judges have a consensus interpretive methodology and that
methodology affects which primary rules of conduct will be identified as legally
valid, a federal court is not necessarily duty bound to apply the state methodology. It
might even be required to depart from the state’s interpretive approach, because that
approach could interfere with its ability to correctly identify the substantive legal
norms provided by the state statute at issue—and it is legally required to apply those
norms.

It is possible that the state legislature is aware of the state judges’ preferred
interpretivemethodology andmight legislate with thatmethodology inmind, inwhich
case following itmight be a particularly effectivemeans of identifyingnorms that satisfy
the state’s legislative intent.61 To the extent that this is the case (which is an open
empirical question),62 when dealing with the statutory law of a state like Oregon, where
legislative intent seems to be determinative of substantive norms, external judgesmight

61Thanks to an anonymous reviewer for raising the point.
62Studies of the federal context have found some evidence of this kind of feedback effect but also

substantial evidence that legislators are unaware of or disregard many of the interpretive canons used by
federal judges. See Abbe R. Gluck & Lisa Schultz Bressman, Statutory Interpretation from the Inside – An
Empirical Study of Congressional Drafting, Delegation, and the Canons: Part I, 65 S. L. R. 901 (2013).
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do well to take into account and even follow the interpretive methodology used by
Oregon judges. This may be why some commentary suggests not that the federal court
is necessarily bound to apply the interpretivemethods “employed in the enacting state,”
but rather that those methods “apply most naturally.”63

Further, because it is the practice of the state’s judges that constitutes the relevant
rule of recognition, the federal judges should be careful not to impose their own
conception of the state’s criteria of validity (for example, legislative intent) when
interpreting the state law; it is the criteria of validity as understood by the state’s
judges that determine the content of the state’s law. And so, when interpreting
Oregon law, the job of the federal judges is to make out legislative intent according
to the conception of intent embraced by the state’s judges. That might require
studying Oregon judicial opinions to figure out what the judges mean by legislative
intent. But it does not mean that the federal judges must mimic the interpretive
methodology of those judges.

To recap this section so far, even when a state has a prevailing interpretive
methodology, as in the case of Oregon, that methodology can be distinguished from
its substantive law. Further, a state’s methodology might be a suboptimal means of
identifying its substantive law, even for the state’s own judges; in that case, federal
judges might better discharge their conflict of laws duties by using an alternative
methodology.

Further still, even if a state’s methodology is ideal for the state’s own judges, it
might not be so for federal judges. For example, suppose the state’s judges follow a
strict textualist approach, which prohibits or severely restricts the use of legislative
history. Federal judges might bemore dependent than the state’s judges on legislative
history to identify state legislative intent. This is because the state’s judges probably
have a better understanding of their own state’s legislative process and drafting
conventions; they also likely have some background knowledge of their state’s
legislative history that the federal judges lack.64 These epistemic differences might
mean that, given the very same case, federal judges would have to consult legislative
history to successfully identify the applicable legal norms even if the state’s judges
could identify those norms without doing so. And so a state norm restricting the use
of legislative history might be compatible with a rule of recognition that recognizes
legislative intent as a ground of statutory law, even if external judges would need to

63N J. S & J.D. S S, S  S C § 37:1 (7th
ed. 2009).

64See Jeffrey Pojanowski, Statutes in Common Law Courts, 81 T. L. R. 479, 504–06 (2013) (explaining
that state judges might have “held political office themselves (perhaps at the time of passage),” “have further
experience in the policy-making trenches,” and likely “have greater familiarity with the workings of the state
legislature [than federal judges]”); Aaron-Andrew P. Bruhl & Ethan J. Leib, Elected Judges and Statutory
Interpretation, 79 U. C. L. R. 1215, 1253 (2012) (observing that, “it is not uncommon for state supreme
court justices to have previously served as legislators or other elected officials”; and that, “the relationships
between legislators and high court judges in a state capital are often close, quite different from the near
estrangement of the federal judicial and legislative branches.”); Gluck & Posner, supra note 43, at 1335
(highlighting the epistemic positions of federal judges viz-a-viz federal versus state statutory law with this
quote from a survey of federal appellate judges: “I don’t know squat on how the [state] legislative process
works [in contrast to the federal process.] … So when I get a question about state legislation I feel less
certain”); see also Somers v. Com. Fin. Corp., 139 N.E. 837, 839 (Mass. 1923) (internal quotations removed)
(“We cannot speak with the same confidence of the intention and the policy of the Legislature of another state
as we might of those of our own”).
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consult legislative history to successfully identify intent in many cases. On the other
hand, perhaps using state legislative history is infeasible for federal judges or would be
likely to lead them astray, given their lack of familiarity with the state’s process of
enactment and sources of legislative history.65 In that case, federal judges might do
best to avoid relying on such sources when interpreting a state statute and instead use,
for example, a strict textualist approach, even if the state’s own judges would use
legislative history.66

Crucially here, the extent to which consulting legislative history is necessary to
identifying legislative intent might be contingent on descriptive facts that differ
across jurisdictions, like the experience, expertise, and institutional setting of the
judges. Identification is an epistemic matter, and we should not assume that the
epistemic value of a given means of identification will be the same across differently
situated groups of officials.

It is possible that an interpretive methodology serves as an epistemic rule of
recognition in a jurisdiction. As Jules Coleman explains, an epistemic rule of
recognition comprises “modes of identification” and is the means “by which par-
ticular propositions of law are verified.”67 This is in contrast to the rule of recognition
in what Coleman calls the ontological or semantic sense and I prefer to call the
constitutive sense.68 The rule in the constitutive sense determines, as a metaphysical
matter, what the law is in a legal system or lays out the system’s criteria of legality or
the existence conditions for the system’s law. It tells us what makes a proposition a
legally valid norm, whereas the rule of recognition in the epistemic sense tells us how
legal officials make out or discover legally valid norms. Unlike a constitutive rule of
recognition, the existence of a legal system does not depend on the existence of an
epistemic rule. Although Hart was not always clear on this, he must have meant the
rule of recognition in the constitutive sense and not the epistemic one.69

65Justice Scalia raised a concern along these lines in his majority opinion in Shady Grove Orthopedic
v. Allstate Ins. Co., 559 U.S. 393 (2010), interpreting a New York statute, in response to the dissent’s inquiry
into state legislative history. On the dissent’s approach, Scalia contended, “federal judges would be con-
demned to poring through state legislative history—whichmay be less easily obtained, less thorough, and less
familiar than its federal counterpart.” Id. at 405. Justice Stevens made a similar point in a case concerning an
issue of Colorado statutory law, observing that the Colorado SupremeCourtmight have “better access to (and
greater facility with) relevant pieces of legislative history beyond those that we have before us.”Town of Castle
Rock, Co. v. Gonzales, 545 U.S. 748, 777 n.4 (2005) (Stevens, J., dissenting).

66Bruhl acknowledges that an external judge might sometimes be justified in refraining from using the
target jurisdiction’s methodology for feasibility and administrability reasons. As he recognizes, the external
court could ascertain the target jurisdiction’s law without using its methodology. Bruhl, supra note 4, at
113–14. This indicates, consistent withmy argument, that legal norms are not valid as amatter of themethods
used to ascertain them, that multiple methods can be used to effectively identify the same body of law, and
that the appropriate method depends on the epistemic position of the interpreter. Relatedly, see Mark
Greenberg, Legal Interpretation, S. E. P. (2021), https://plato.stanford.edu/entries/legal-
interpretation (observing that, within a legal system, different kinds of interpreters (e.g., judges versus police
officers) might do better with different kinds of interpretive methods.).

67J L. C, T P  P 128 (2001).
68Id. at 84 n.19; Jules L. Coleman, Negative and Positive Positivism, 125–128.
69See Id. at 135; Grant Lamond,The Rule of Recognition and the Foundations of a Legal System, inR

HLA H’ T C  L 97, 114 (2013) (observing that “the language of ‘recognition’ and
‘identification’ is not entirely apt: what the rule of recognition does is to constitute the rules as rules of the
system, that is, it makes them rules of the system.”).
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A norm would make an appropriate or effective epistemic rule of recognition to
the extent it would succeed at identifying legally valid norms or correctly classifying
norms as valid or not. Whether a norm would succeed in that way depends on the
context in which it is employed and on the identity of the individual or institution
employing it. As Coleman explains, an epistemic rule of recognition governs “how, in
a particular community, one [goes] about learning the law”; the content of an
epistemic rule depends accordingly “on the available sources of legal knowledge”
in a community.70 But the available sources of legal knowledge are not the same
across jurisdictions, so even if a system has an epistemic rule of recognition, a law-
applying court in the intersystemic context does not necessarily have to follow it to
make out the applicable law; the court might even do better not to follow it.

The criteria of validity or legal existence conditions that determine the substantive
law applicable to a particular case are not contingent on empirical facts about the
context in which the case is adjudicated. Whether the case is adjudicated in the intra-
or intersystemic context, the criteria of validity will be the same. The appropriate
modes of identification for those criteria of validity, however, are contingent on
empirical facts about the adjudicative context—facts that likely differ systematically
between different legal systems.

Let’s return to Oregon, which formerly followed the interpretive framework
delineated in the case of PGE and now (at the time of writing in 2022) follows the
modified version of that framework laid out in the case of Gaines. The aim of
statutory interpretation in the state appears to be to identify legislative intent. A
federal court applying Oregon law would have to use the state’s interpretive meth-
odology if that methodology represented the sole means by which the federal court
could successfully identify norms that reflect the state legislature’s intent. It is
doubtful that the Gaines methodology represents a singularly effective means of
identifying such norms for any group of judges. But it is at least more likely for that to
be true for Oregon judges than for federal judges or another state’s judges, who are in
different epistemic positions vis-à-vis Oregon’s legal institutions and practices. The
Oregon judges, after all, came up with the methodology for their own use, and they
are similarly situated to one another in terms of experience, expertise, and resources.

One might object that, because it is the Oregon judges’ conception of intent that
constitutes the condition of validity that the norms the federal judges ascertain would
have to satisfy, the federal judges will do best to adopt Oregon’s interpretive
methodology. That is certainly possible, but I have some doubts.

First, the way Oregon judges describe legislative intent and the kinds of interpret-
ive methods they use to ascertain it suggests that they do not hold an idiosyncratic
conception of intent, but rather have the same kind of thing in mind as federal judges
do when they refer to legislative intent in their efforts to interpret federal statutes—
something like the legal norms that the legislature intends (perhaps in the fictional
sense) to establish. SoOregon’s criteria of validity, at least insofar as they include what
Oregon judges call legislative intent, should not be obscure to a federal judge. Second,
given that state judges adjudicate cases arising under federal law all the time, they will
likely be familiar with the federal criteria of validity, so we should expect some
convergence between the kinds of criteria operative in the federal and state systems,

70Id. at 125.
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and we should especially expect convergence in substance where the state judges use
the very same terminology as federal judges do, as is the case with legislative intent.

Third and finally, even if a state’s criteria of validity are obscure to a federal judge,
that doesn’t mean that the federal judge necessarily ought to adopt the state’s
interpretive methodology to identify norms that satisfy those criteria, especially since
the methodology itself may be complicated and unfamiliar. If, however, the law-
supplying system’s rule of recognition is especially obscure to the law-applying
judges, then they might do best to take an approach that allows them to avoid
(more or less) engaging in legal interpretation, such as treating the law as a question of
fact, trying to predict what the internal courts would do, or even requesting guidance
from internal judges (more on this in the next section).

For the purposes of this section, I have focused on the kinds of interpretive
norms that make up common interpretive methodologies in the United States and
that scholars have claimed are intersystemically binding. These methodologies are
distinct from the criteria of validity that comprise rules of recognition. A system’s
interpretive methodology will nevertheless be informed by its criteria of validity,
since judges adopt a methodology in part because it facilitates their identification of
norms that satisfy those criteria. A system’s interpretive methodology might also
affect its rule of recognition in a causal way, since the criteria consistently satisfied
by the norms that the system’s judges identify through that methodology will
constitute the actual criteria of validity in the system. Necessarily, there is an
intimate relationship between a system’s interpretive methodology and its rule of
recognition.

That doesn’t mean, however, that external judges who are legally required to apply
a jurisdiction’s statutory law are necessarily required to use the jurisdiction’s inter-
pretive methodology. The methodology is not bound up with substantive rights in
such a way that conflict of laws principles would require deference. Nor will the
external judges necessarily be dependent on the jurisdiction’s methodology to fulfill
their legal duty to interpret and apply the jurisdiction’s substantive law. Just because
norms generated through the chosenmethodology tend to satisfy some criteria when
used by internal judges, that doesn’t mean an alternative methodology couldn’t be
used to ascertain norms that satisfy the same criteria. Further, even if in the hands of
internal judges the methodology is singularly effective at ascertaining such norms, it
may not be so in the hands of external ones.

Would it be possible, however, for a system’s interpretive methodology to take
such a form that, as a conceptual matter, external judges could not successfully
interpret and apply the system’s substantive law without using it? I take up that
question in the next section, tentatively answering it in the negative. I proceed here by
trying to imagine possible forms that interpretive methodology might take such that
it would be intersystemically binding. While I fail to come up with any, I certainly
may be overlooking some possibility, which is why my conclusion remains tentative.

IV. Epistemic Norms as Constitutive Conditions
First, we could imagine a system’s judges embracing an interpretive norm with
content that substantially overlaps with the system’s rule of recognition. Suppose,
for example, that a state’s only interpretive norm provides something like seek
legislative intent when interpreting statutes. And suppose further that the state’s
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judges treat legislative intent as authoritative, as a criterion of validity for statutory
law. So a rule of recognition in the state would provide something like take a statutory
norm to be legally valid if it would effectuate legislative intent. The interpretive norm
would effectively direct judges to identify norms that satisfy the system’s rule of
recognition. In that event, would the interpretive norm, so far as it goes, be inter-
systemically binding?

To characterize such a norm as an interpretive methodology would be a stretch, I
think; recall that I am using the term to refer to methods or techniques that
interpreters may use as means to identifying the statutory or statute-based legal
norms that apply to disputes. The seek legislative intent normwould do nomore than
give judges a sense of what they are looking for without providing any guidance on
how to find it. Perhaps the system would best be characterized as one without any
interpretive norms, as the judges would be permitted to use any means they see fit to
identify norms that reflect legislative intent. What about external judges, then? They
need not take such a permissive approach, but could instead constrain themselves in
various ways, for the same reasons I gave in the previous section that would justify
external judges in departing from the law-supplying system’s internal methodology
when it has a circumscribed one.

But would the external judges’ interpretive approach have to be guided by the law-
supplying system’s rule of recognition, such that their methods would be chosen with
that rule in mind? If so, it might seem that, at a high level at least, the external judges’
interpretive approach would have to match that of the internal judges.

As a conceptual matter, the external judges would not have to be guided by the
internal rule of recognition, since their practices do not constitute the rule. As an
empirical matter, I’m not sure the extent to which the external judges would
ultimately have to be guided by the internal judges’ rule of recognition. That will
depend on the legal systems and judges in play. We can say, at least, that the external
judges do not need to follow the law-supplying system’s rule of recognition in the
same way or to the same extent as the internal judges. After all, the rule is constituted
by the practices of the system’s own legal officials in following it—they must in
general treat it as a test of legal validity for it to exist. In this sense, the interpretive
approach of the internal judges is necessarily anchored to their rule of recognition.
Their ultimate subjective justification for their interpretive approach (i.e., what they
feel, believe, and claim justifies it) will coincide with the ultimate objective justifica-
tion for it, which is that it in fact serves to identify norms that satisfy their system’s
rule of recognition. In contrast, the rule exists entirely independently of the practices
of external judges. The interpretive approach of the latter is, we might say, free
floating in this sense, whereas the interpretive approach of judges operating intra-
systemically is necessarily anchored to their rule of recognition. The external judges’
awareness of the content of the law-supplying system’s rule of recognition could be
quite limited. They would probably need to possess at least some inkling, however, of
what the rule looks like to assess the merits of pursuing various interpretive methods
and to stand a good chance of getting the applicable law right.71

The main point here is that the practices of judges in the external system do not
constitute the relevant rule of recognition, so their subjective justification for the legal
norms they identify and apply need not be based on that rule in the same way as the

71I am indebted to Bill Watson for discussion of this point.
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subjective justification of the internal judges needs to be. The less familiar a law-
applying court is with the content of the source system’s rule of recognition or the
more obscure that content is, the less helpful it is likely to be to aim for norms that
satisfy it. Perhaps this is why, in many systems, the law of other countries is
approached as a matter of fact, to be ascertained through fact-finding methods such
as the testimony of expert witnesses, rather than as a matter of traditional legal
interpretation.72

Federal judges often use a predictive approach to identify state law, which might
not directly rely on the state’s rule of recognition at all. On this approach, sometimes
called an “Erie guess,” the judges seek to anticipate the content of the legal norm that
the state’s courts will apply to like cases in the future. One might contend that
prediction of this sort inevitably relies on the state’s interpretive methodology, since
the federal judges seek norms that the state’s judges would identify as authoritative
and the state’s judges would identify norms ascertained through their own method-
ology as authoritative. Maybe there is something to that. But the federal judges
themselves would not need to make use of the state’s interpretive methodology as a
means of predicting how the state would resolve the issue (although they certainly
might do so).73 In any event, federal judges often use alternative means and consult
various forms of data thought to be probative of the state’s law, including extra-legal
materials such as how similar states have decided the same question.74 This is very
different from how the state’s own judges would go about interpreting their law.

Prediction (like certification, where the federal court asks the state’s apex court to
answer a question concerning the state’s law) is justifiable under the assumption that
the state courts will get the question right, meaning that they will apply the relevant

72Y N, T  F L: D T C? (2017).
Methods commonly used to identify facts—for example, consulting expert witnesses—differ significantly
frommethods commonly used to identify law, so when a judge in a system that treats foreign law as a matter
of fact ascertains a foreign country’s law, the process will likely look very different from the process through
which judges in the foreign country identify their own law. In the United States, questions of foreign law are
technically legal questions, but courts nevertheless usemeans of addressing factual questions (that they do not
use on their own law) to interpret it. See Fed. R. Civ. P. 44.1; Michael S. Green, Erie Railroad Company
v. Tompkins in a Private International Law Context, in T C L J  

C  L 61 (Sarah McKibben & Anthony Kennedy, eds., 2023) (“[F]ederal and state courts
[interpreting foreign law], rely on the testimony of experts—whose ownmethod of interpreting foreign law is
unclear.”).

73See Louisville/Jefferson Cnty. Metro Gov’t v. Hotels.com, L.P., 590 F.3d 381, 385 (6th Cir. 2009)
(interpreting the Kentucky state statutory provisions at issue “using the framework developed by the
Kentucky courts,” given the stated aim of predicting how the Kentucky Supreme Court would decide the
case.).

74McKenna v. Ortho Pharm. Corp., 622 F.2d 657, 663 (3d Cir. 1980) (“[A] federal court attempting to
forecast state law must consider… [all] reliable data tending convincingly to show how the highest court in
the state would decide the issue at hand”); Saiyed v. Council on Am.-Islamic Rels. Action Network, Inc.,
346 F. Supp. 3d 88, 96 (D.D.C. 2018) (inner quotations omitted) (observing that, to predict how a state high
court would resolve the question, courts look to “statutory language, pertinent legislative history, the
statutory scheme set in historical context, how the statute can be woven into the state law with the least
distortion of the total fabric, state decisional law, federal cases which construe the state statute, scholarly
works and any other reliable data tending to indicate how the [state court] would resolve the issue.”); see also
EvanH. Caminker,Precedent and Prediction: The Forward-Looking Aspects of Inferior Court Decisionmaking,
73 T. L. R. 1, 20–21 (1994) (“[T]he federal courts frequently consult various predictive data beyond
traditional sources of positive law within the relevant state”).
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norms that are legally valid according to the state’s rule of recognition. On that
assumption, if the federal court is able to accurately predict the norms that the state’s
courts will identify, then its decision will satisfy the state’s criteria of validity too,
whatever they may be, and the federal court need not have them in mind. Either
prediction does not really constitute legal interpretation at all or, if it does, it is a kind
of interpretation that differs—often considerably—from the approach that the state’s
judges would take to interpreting their own law.

I want to explore one further possibility. Could a system’s judges treat a norm as
legally valid because or on the ground that it was identified through particular
epistemic means? For example, imagine that a state’s judges embraced an extreme
form of public meaning textualism: they would take as legally valid whatever norms
the public understands a statute (based on the text alone) to establish, where that
understanding is determined by a public opinion poll. Whatever norm a majority
of respondents takes the statute to establish would meet the system’s criteria of
validity in virtue of the process that generated it. A rule would be legally valid,
then, just because it was ascertained via a particular interpretive methodology.
Here the content of the rule of recognition would seem to be constituted in part by
the epistemic means that the judges employ to identify their law. Note that in this
hypothetical it is not public meaning itself that determines legal validity, but
rather public meaning as ascertained through a particular polling method. So
judges could not possibly identify legally valid norms by using some other means
of ascertaining public meaning. If this were possible of a legal system, it would
seem that any court—even an external one—would have to use the polling
method to accurately identify the system’s law.

I do not think this is possible, however. First, here the system would have no
statutory law that pre-existed the judicial act of interpretation, which conflicts with
the commonly held understanding that legislatures create statutory law.75 I think this
would be a problem with any interpretive methodology playing a validating role.
Second, some conceivable interpretive approaches could not possibly play a consti-
tutive role in determining a system’s law, given the necessary characteristics of a legal
system—in particular the general efficacy (and so certainty), the generality, and the
standing nature of legal norms.

For a legal system to exist, ordinary peoplemust be able to identify and follownorms
that satisfy the system’s rule of recognition, and must in fact identify and follow them
(not in every case, but generally).76 Otherwise, people would not really be governed by
the law. Such governance is necessary to the existence of a legal system.77 Further, legal
normsmust be general in a double sense: applicable to classes of conduct and to classes
of people.78 And legal normsmust have a “standing” character, in contrast to orders or

75See H, COL, supra note 13, at 64 (“[Although] there may be some plausibility in the view that until
the courts actually apply a customary rule in a given case, it has no status as law, there is very little plausibility
in the view that a statute made by a past ‘sovereign’ is not law until it is actually applied by the courts in the
particular case, and enforced with the acquiescence of the present sovereign.”).

76Hart emphasizes: “If it were not possible to communicate general standards of conduct, which multitudes
of individuals could understand, without further direction, as requiring from them certain conduct when
occasion arose, nothing that we now recognize as law could exist.” Id. at 124. For a discussion and defense of the
efficacy condition, see Thomas Adams, The Efficacy Condition, 25 L 225 (December 2019).

77Id. at 103.
78Id. at 21, 124.

Legal Theory 195

https://doi.org/10.1017/S1352325224000120 Published online by Cambridge University Press

https://doi.org/10.1017/S1352325224000120


wishes, which may be one-off.79 There is no guarantee that laws ascertained through
the polling method would meet any of these conditions.80

There are other possible approaches that judges could take that would even more
surely fail to meet the existence conditions. For example, suppose judges took the
wishes of their supreme leader as gleaned through signs of nature to constitute the
law. That process would not generate either general norms or standing ones. And
people could not be expected to effectively identify and follow norms generated
through that approach. Even if judges were to treat the wishes of their leader as
grasped through signs of nature as constitutive of the law, then, there would be no law
thus constituted.81 Because such norms could not constitute the law of a genuine legal
system, we would not even get to the question of whether external judges seeking to
apply the system’s law would have to use the methodology. There would be no legal
system’s law to seek.82

One might respond that epistemic norms nevertheless could constitute criteria of
validity in a system, along the following lines. First, some conceivable interpretive
methodologies would generate norms that satisfy the necessary conditions for a legal
system (and perhaps even the polling method would do so). Second, judges could
treat their interpretive methodology as part of their rule of recognition without that
entailing that a legal norm would not exist unless and until the method was used to
identify it. The valid law of the system would be constituted by the norms that would
be ascertained through the method as employed by the system’s judges. And such
norms would pre-exist the identification process. But in that case, I see no reason why
an interpreter could not come up with the valid norms without going through the
method. They could use some other means—in the polling method hypothetical, for
example, external judges might use corpus linguistics instead of the survey to identify
the applicable norms. If that is right, then the method itself would not truly be
constitutive of the system’s law. Instead, something like common public meaning
would be constitutive, and that meaning could conceivably be ascertained through
multiple different methods.

As a conceptual matter, then, no matter how a system’s judges treat their own
interpretive methodology, I do not think external interpreters would necessarily have
to follow it. As a practical matter, it may nevertheless be advantageous or even necessary
for external interpreters to take up the target system’s interpretive methodology; the
extent to which that is so will depend on descriptive facts that vary across cases.

V. Conclusion
I have tried to explain how a federal courtmight properly apply a state’s substantive law
and fully discharge its conflict of laws duties without employing the state’s interpretive
methods, even if the state’s judges follow a common methodology. My analysis could

79Id. at 23.
80Of course, it is possible for a legal system to exist without any statutory law. In that event, though, an

external court charged with applying the system’s substantive law would not be required to use the system’s
interpretive methodology to identify the statutory law (as there would not be any such law to be identified).

81As Hart explains, “an important function of the rule of recognition is to promote the certainty with
which the lawmay be ascertained. This it would fail to do if the tests which it introduced for law not only raise
controversial issues in some cases but raise them in all or most cases.” Id. at 251.

82I am grateful to an anonymous reviewer for pressing me on this point!
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explain why, in practice, federal courts charged with applying state law often do not
defer to state interpretive methods (although there are certainly other possible explan-
ations—for example, that federal courts are simply not aware of state methods).83

I have focused on the federal–state intersystemic context and the federal court’s
duty to apply substantive state law. I have argued that this duty, which is widely
understood to be a fundamental federal constitutional duty, does not come with any
kind of blanket duty to apply the interpretive methodology of the state.

But the duty of federal courts to apply state substantive law, although central, is
only one concern of federal courts and does not exhaust the concerns to which they
may reasonably respond when adjudicating cases arising under state law.84

There may be reasons that weigh in favor of a federal court following the interpretive
methodology of state judges even if doing so is not necessary to accurately identifying
the substantive law.85 One is that doing somight have a constraining and disciplining
effect, making it less likely that federal judges impose their own policy preferences in
the process of applying state law. Another reason might be that the federal court
wishes to express respect for the state’s own decision-making procedures and a
commitment to federalism. Still another might be the possible “unseemliness” of
visible differences in state and federal approaches to adjudicating the very same legal
questions.86 On the other hand, there may be reasons for the federal court to instead
use the interpretive methods with which it is most familiar and comfortable, even if it
would bemore likely to get the substantive law right by using the statemethods. After
all, the administrative burdens of keeping up with the interpretive methodologies of
the various states might be considerable, and the cost of error when a federal court
misinterprets a state’s law might not be as great as when one of the state’s own courts
makes such an error, since the federal court’s decision will not be determinative of
state law going forward.

83There is disagreement on the empirical question of how often federal courts do follow state interpretive
methods. Gluck argues that federal courts generally ignore or reject state methods, whereas Bruhl presents
evidence to suggest that federal courts, especially lower ones, often do follow state methods. See Gluck,
Intersystemic Statutory Interpretation, supra note 4; Gluck, Federal Common Law, supra note 4; Bruhl, supra
note 4; see also Pohlman, supra note 4 (finding that states often do not apply one another’s interpretive
methods in the intersystemic context).

84On this point, see Greenberg, Legal Interpretation and Natural Law, 89 F L. R. 109, 139
(2020) (explaining how “other values [may] provide reasons for following a method despite the fact that it
would not produce the greatest accuracy.”).

85Thanks to an anonymous reviewer for raising this point.
86Phelps v. Hamilton, 59 F.3d 1058, 1073 (10th Cir. 1995); see also Bruhl, supra note 4, at 75 (noting that,

when they follow state interpretive methods, federal courts sometimes “refer to considerations such as …
“‘unseemliness.’”).
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