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Abstract

This article shows how failed constitutional proposals may contribute to future
constitution-making processes by exploring the relationship between the recently failed
Chilean constitution-making process (2019-22) and the previous unsuccessful one led by
former President Michelle Bachelet (2015-17). Comparative constitutional scholars are yet
to fully understand how constitutional failures of this kind can take place, and Bachelet’s
process has not received the attention it should. This article fills that gap by showing how
both processes were driven by shared principles initially set by Bachelet. It also shows how
those principles may serve as a blueprint for future constitutional changes in Chile. Bachelet
had campaigned on the basis that any constitutional replacement attempt should be
participatory, institutional and democratic — all ideas that have remained popular in Chile’s
political landscape. Those ideas have served the purpose of both reducing transaction costs
among constitutional negotiators and securing large compromises in polarized political
scenarios.

Keywords: Michelle Bachelet; Chilean constitution-making process; Chilean Constitutional Convention;
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I. Introduction

Comparative constitutional scholars have not paid much attention to failed
constitution-making processes. The Icelandic! and Chilean experiences” are relevant
exceptions, but exceptions nonetheless. Further theorization is still pending.’ It may be

!See V Ingimundarson, P Urfalino and I Erlingsdéttir, Iceland’s Financial Crisis: The Politics of Blame,
Protest, and Reconstruction (Routledge, London, 2016).

%See G Larrain, G Negretto and S Voigt, ‘How Not to Write a Constitution: Lessons from Chile’ (2023) 194
(3) Public Choice 233—-47; E Aleman and P Navia, ‘Chile’s Failed Constitution: Democracy Wins’ (2023) 34
(2)’ Journal of Democracy 90-104.

*See K Zulueta-Fiilscher, ‘How Constitution-making Fails and What Can We Learn from It?’, IDEA
Discussion Paper, 2023, available at <https://www.idea.int/sites/default/files/publications/how-constitution-
making-fails-and-what-we-can-learn-from-it.pdf>.
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easy to assume that failed constitution-making processes are unlikely to contribute to
future agendas of constitutional change but, as I will show in this article, this assump-
tion is a mistake. We cannot understand, for example, the French IVth Republic’s
Constitution without understanding the reasons behind the failed referendum of May
1946. This article is a first attempt to fill a gap in the literature, and it focuses on one
specific issue that needs more attention: whether the prevailing political ideas in a failed
constitution-making process can still influence a broader constitutional change agenda.
I will argue that they can, and I will use the Chilean case as an example to illustrate this
argument.

In October 2020, most Chilean voters supported a fully elected, gender-balanced
Constitutional Convention that was going to propose a new Constitution. However, this
historic opportunity to complete a constitutional replacement in democracy* came with
two background goals that had influenced the constituent-making debate for the last
decade: to avoid the Bolivarian paradigm of constitution-making (closely associated with
an unlimited and fully sovereign Constituent Assembly) and to put an end to the
institutional and symbolic legacy of the Pinochet dictatorship.® The first of these factors
explains why the Chilean constituent process of 2019-22 was highly procedurally
regulated by the constitutional amendment that authorized the constituent process.®
The process was supposed to be pursued within established and accepted channels of
reform that did not entail a drastic break from existing institutions. In other words, the
process was ‘institutional’.

I claim that this institutional dimension of the process was not new for Chilean
politicians and scholars who participated actively in the design of the 2019-22 process.
This dimension became popular due to the political narratives that justified former
President Michelle Bachelet’s constituent process (2015-17). Bachelet herself had advo-
cated that any constitution-making process should observe three core principles: an
institutional, democratic and participatory constitution-making process — hereinafter,
Bachelet’s trilogy. This article shows how Bachelet’s trilogy remained a politically feasible
and constitutionally desirable solution that could help the parties find common ground to
unlock the constitutional framework after the October 2019 social demonstrations
pushed them to achieve a deal. By doing this, the parties could enrich Chile’s constitu-
tional tradition by identifying a way to manage the tension between the need to maintain a
channel of institutional continuity and respond to demands for constitutional change. In
that way, parties could set up the new bases for the new constitution-making process.
Despite the failure of the Constitutional Convention in having the citizens approve its
proposal, I claim that Bachelet’s trilogy is likely to remain a political narrative that could
still help to find common ground in negotiating constitutional reforms. It is sufficiently
abstract to adapt to many types of procedures and sufficiently dense to reject extreme
solutions.

Comparative scholars should take note of Bachelet’s trilogy because it shows how two
failed constitution-making processes can still contribute to develop long-term

“It should be considered that the three main Chilean constitutions (1833, 1925 and 1980) have been
imposed after a civil war and/or military intervention. See P Ruiz-Tagle, Five Republics and One Tradition: A
History of Constitutionalism in Chile 1810-2020 (Cambridge University Press, Cambridge, 2023).

5S Verdugo and M Prieto, “The Dual Aversion of Chile’s Constitution-making Process’ (2021) 19(1)
International Journal of Constitutional Law 149—68.

6] Couso, ‘Chile’s “Procedurally Regulated” Constitution-Making Process’ (2021) 13 Hague Journal on the
Rule of Law 235-51.
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constitutional change solutions by building common political narratives that can then be
used by rival political actors when bargaining about alternative paths for constitutional
reform. This is no minor contribution to a failed constitutional change project.

Il. Bachelet’s constituent process (2015-17)

Although many provisions in the Chilean Constitution could be traced back to either
older constitutional documents (1828, 1833 and 1925) or the several amendments
enacted during post-authoritarian era, the current version of Chile’s Constitution is
mostly the result of a political process initiated when the Pinochet dictatorship imposed
the 1980 constitutional framework,” manipulating a plebiscite that lacked democratic
credentials.® This imposition imprinted a hardly redeemable sin of origin on the
Constitution.”

Despite the major amendments of 1989 and 2005,'° the second of which was presented
by former President Lagos as a ‘new Constitution’ that ended Pinochet’s ‘authoritarian
enclaves’,!! new efforts towards reform began in 2006.' In 2008, the centre-left presi-
dential candidate and former President (1994-2000), Eduardo Frei Ruiz-Tagle, a Chris-
tian Democrat, campaigned to replace the Constitution. A long-standing left-wing
agenda became mainstream. However, the proposals of that time typically established
that the new Constitution had to be drafted in Congress or by a committee of experts, not
by a specialized elected constitutional assembly. In those years, that type of assembly was
widely perceived as a non-institutional mechanism, far from the historical (and often
subject to controversy) ‘Chilean exceptionalism’ when considering institutional devel-
opment in Latin America.

Among the myriad reasons that explained the new scenario, it has rarely been
highlighted that the 2005 reforms were too little and came too late. Most of these reforms
were already negotiated in March and April of 1989, in a bipartisan roundtable that took
place right after the 1988 referendum that ended with Pinochet’s dictatorship. For
example, the Concertacion coalition (a centre-left alliance that had opposed the Pinochet
regime) and Renovacién Nacional (RN, the center-right party of the later President
Pinera) had unsuccessfully agreed to amend key controversial institutions such as the
binomial system to elect legislators — which was designed by Pinochet’s government to

’On the ideological origins of the 1980 Constitution, the role of its ideologue Jaime Guzmén and the
definition of a new ‘protected and authoritarian democracy’, see JM Castro, ‘Jaime Guzman, Gremialismo,
and the Ideological Origins of the 1980 Constitution’ (2023) 33(2) Estudios Interdisciplinarios de América
Latina y el Caribe 25-46.

8Robert Barros, Constitutionalism and Dictatorship. Pinochet, the Junta, and the 1980 Constitution
(Cambridge University Press, Cambridge, 2002) 172-73.

“Contreras y Lovera, ‘A Constituent Process? Chile’s Failed Attempt to Replace Pinochet’s Constitution
(2013-2019)’ (2021) 13(3) Revista de Estudos Constitucionais, Hermeneutica e Teoria do Direito 297-314.

'%0On the 1989 constitutional amendments, see F Uggla, ‘For a Few Senators More? Negotiating Consti-
tutional Changes During Chile’s Transition to Democracy’ (2007) 47(2) Latin American Politics and Society
51-75; C Heiss and P Navia, ‘You Win Some, You Lose Some: Constitutional Reforms in Chile’s Transition to
Democracy’ (2007) 49(3) Latin American Politics and Society 163-90.

"C Fuentes, ‘Shifting the Status Quo: Constitutional Reforms in Chile’ (2015) 57(1) Latin American
Politics and Society 99-122.

?Ruiz-Tagle (n 4) 270.
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enhance the veto power of the rightwing parties'’ — and the supermajority requirement to
approve and modify the organic laws — a set of particularly relevant laws enacted by the
Junta with the aim of preserving crucial policies of the regime.'* Those reforms were
approved, respectively, only in 2015 and 2022. Even though influential later, the Con-
certacion—RN agreement did not have a real impact on the (official and final) 1989
amendment due to the final veto power of the Junta.'” For the next decades and until
recently, the centre-left criticized the lack of commitment of the centre-right (and RN in
particular) to fulfil the 1989 agreements during the post-authoritarian era. Under this
scenario, President Bachelet’s impressive victory in the 2013 presidential run-off elections
(ballotage) made it plausible that during her second administration (2014-18), the
promise to replace the existing Constitution with an entirely new constitutional text
could be fulfilled.'

The constitution-making process was officially launched in a television address to the
nation in October 2015. It comprised four phases and was supposed to be completed by
2017. The first phase was a civic education preparatory stage aimed at instructing citizens
on the basic concepts and components of a constitution and a constitution-making
process. The second phase was a participatory stage composed of individual consultations
and local, provincial and regional meetings, which was overseen by a bipartisan fifteen-
member Citizen Council of Observers (CCO, Consejo Ciudadano de Observadores),
handpicked by Bachelet. With the help of a Systematization Committee, the future
constitution-making organ could use the inputs of the participatory stage by examining
a consolidated document, including the proposals made by the constitution-making
body. The third phase of Bachelet’s process consisted of submitting and approving a
constitutional amendment aimed at opening a constitutional replacement process within
the established channels of reform. The amendment was supposed to be approved by a
two-thirds majority of Congress, and it was going to have two parts: first, the establish-
ment of a special procedure to elaborate a new Constitution; and second, the presentation
of a constitutional proposal to be discussed by the constituent body approved by
Congress.!” Finally, the discussion and elaboration of a proposal for a new constitution
would be undertaken by the specific body chosen by congressional decision, which should
be ratified in a referendum.'®

3Regarding the Chilean version of the binomial system (‘binominal’ in Spanish), see P Siavelis, ‘Crisis of
Representation in Chile? The Institutional Connection’ (2016) 8(3) Journal of Politics in Latin America
61-93.

It should be highlighted that the 1989 constitutional amendments reduced the supermajority require-
ment of the leyes orgdnicas constitucionales from three-fifths to four-sevenths.

0 Godoy, ‘La transicién chilena a la democracia: pactada’ (1999) 74 Estudios Piiblicos 79-106. See also C
Fuentes, ‘A Matter of the Few: Dynamics of Constitutional Change in Chile, 1990-2010’ (2011) 89 Texas Law
Review 1741-46.

leg Verdugo and ] Contesse, ‘The Rise and Fall of a Constitutional Moment: Lessons from the Chilean
Experiment and the Failure of Bachelet’s Project’, International Journal of Constitutional Law Blog, 13 March
2018, available at <http://www.iconnectblog.com/2018/03/the-rise-and-fall-of-a-constitutional-moment-les
sons-from-the-chilean-experiment-andthe-failure-of-bachelets-project>.

The alternatives were: (a) a bicameral commission of deputies and senators; (b) a mixed Constitutional
Convention, considering parliamentarians and elected citizens; (c) a Constituent Assembly; or (d) a refer-
endum to decide (a), (b) or (c).

'8See OECD, Chile Scan Report on Citizen Participation in the Constitutional Process (2017), available at
<https://www.oecd.org/gov/public-governance-review-chile-2017.pdf>.
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Therefore, it should come as no surprise that Bachelet’s political and constitutional
strategy came to the three sensibly chosen ideas mentioned above: ‘institutional’, ‘demo-
cratic’ and ‘participatory’, a carefully designed trilogy.!® Although the ‘participatory’
component was the most innovative, both from a comparative’® and a domestic
perspective,”! the ‘institutional’ component was the most critical because of Chile’s
aversion to a Bolivarian constitution-making process’” and the need for a post-sovereign
limited strategy of constitutional replacement.?® The institutional element also helped to
respond to the right-wing parties main fears, which still translated into a strong and
permanent opposition to Bachelet’s process.”* However, that same institutional compo-
nent successfully ensured that the fears of the right could be addressed during the
negotiations that later set up the 2020-22 constitution-making process.

Thus, the ‘institutional’ component was manifested throughout the process in several
decisions involving institutional design and rules. Examples abound. First, Bachelet
decided to explicitly amend Chapter XV of the existing Constitution and include a special
procedure for constitutional replacement. The special procedure, approved by a two-
thirds majority of sitting members of both houses of Congress, was largely considered as a
consensus-building and inclusive process that would avoid a drastic legal rupture.?
Second, Bachelet’s Constitutional Bill of March 2018 regulated the option of calling a
specialized Constitutional Convention with the single purpose of enacting a new

'”An in-depth analysis of these concepts can be found in Ernesto Riffo, The Chilean Constituent Process
Under the Bachelet Presidency, The Observatory of the Chilean Constituent Process — Project of the RED
Foundation: Network of Studies for the Deepening of Democracy, An Assessment of the Chilean Constituent
Process (2018) 19-32, available at <https://constitutionnet.org/vl/item/assessment-chilean-constituent-
pr()cess>.

20ECD (n 18) 11-15. See A Abati, Constitutional Crowdsourcing: Democratising Original and Derived
Constituent Power in the Network Society (Edward Elgar, Cheltenham, 2021).

2ISince 1989, constitutional reforms have been characterized as agreements among the elite, the influence
of a few academic experts, a complete lack of citizen engagement and the right-wing parties’ veto powers. See
C Fuentes, ‘A Matter of the Few: Dynamics of Constitutional Change in Chile, 1990-2010’ (2011) 89(7) Texas
Law Review 1741-75.

21t should be acknowledged that by ‘Bolivarian constitution-making process’ I am referring to the normative
and political approach that inspired the constituent processes of Venezuela (1999), Ecuador (2008) and Bolivia
(2009), based on social transformations through expansive social rights, a strong executive branch and
plebiscitary mechanisms, among others. It also heavily depends on an unconstrained theory of sovereign
power, operationalized by a fully sovereign Constitutional Assembly. See Verdugo and Prieto (n 5) 157.

#Colén-Rios described how Bachelet’s process connected to the post-sovereign model. See J Colén-Rios,
‘Multi-Stage Constitution-Making: From South Africa to Chile?, in Constitutional Triumphs, Constitutional
Disappointments: A Critical Assessment of the 1996 South African Constitution’s Local and International
Influence, edited by R Dixon and T Roux (Cambridge: Cambridge University Press, 2018) 294-311.

**As 22017 OECD study put it, ‘the call for a new constitution is perceived as emanating from the left-wing
political parties, whereas a vast majority of the right wing rejects the idea. In fact, the elaboration of a new
constitution has been a long-standing demand since the end of the Pinochet regime ... The right wing
considers that the democratic transition already took place in 1990, and that the current Constitution — which
has been amended on many occasions — can already be considered a new and free from any connotation of
dictatorship. The left wing, on the other hand, is asking for a new Constitution born in democracy. Part of this
left-wing group asks the new Constitution to be drafted by a Constituent Assembly.” OECD (n 18) 2.

*This excluded competing left-wing proposals to avoid the two-thirds majority requirement. Among
other proposals, the President could directly call by decree a referendum on whether to set up a Constitutional
Assembly and to introduce a new Chapter XVI by a three-fifths majority (the general majority requirement
for passing constitutional reforms), or to organize an assembly composed of members of the local councils
(concejales). See Ruiz-Tagle (n 4) 264.
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constitution and the obligation to dissolve itself after the purpose was achieved.?® This
decision aimed at avoiding the possibility of a runaway convention abusing its powers and
trespassing on other institutions’ authority. Third, the process was deliberately designed
to include a number of institutional actors — the Government, the CCO, the System-
atization Committee, the Congress and a constituent-making body — working incremen-
tally and inclusively. Each of them was supposed to have specific tasks and limitations in a
logic of checks and balances. Even though the process was largely seen as ‘Bachelet’s
process’, the design aimed to prevent an executive branch-driven process, or even the
appearance of it. The core idea was to prevent the caudillo’s dominant role that Latin
America has experienced in previous constitution-making processes, signalling a com-
mitment to a competitive and democratic process.?”

Bachelet’s process failed at the Congress stage, but it succeeded in leaving a powerful
blueprint for future constitutional change. That blueprint was based on the trilogy’s
political narrative, justifying the establishment of several participatory, consensual and
institutional mechanisms.

Bachelet’s constitution-making process failed due to several factors. A key issue was
the exclusion of political parties from participating in the earlier stages of the process.
Even President Bachelet’s supporting coalition parties were not involved, and their
demands were ignored. (This mistake was also replicated in the 2021-22 Constitu-
tional Convention, as other contributions from this symposium have shown.) Fur-
thermore, the left heavily criticized Bachelet’s strategy.”® Some argued that it was too
conservative, while others possibly wanted to be consulted about the content of
Bachelet’s constitutional proposal. Criticism from the left increased when Bachelet
became a lame duck president, and the right-wing candidate Sebastian Pifiera was
elected. That moment was important because Bachelet had decided to submit her
proposal to Congress after the presidential elections (November 2017) and before the
effective rotation of power (March 2018). She presented the constitutional proposal
during the last week of her mandate.?® The constitutional draft was written in secret by
officers of her administration, and it did not consider relevant citizens’ proposals
systematized by the CCO.*°

*SArticle 133.

*’Latin-American presidents have used their constitution-making processes to extend their terms and
powers. See G Negretto, Making Constitutions. Presidents, Parties, and Institutional Choice in Latin America
(Cambridge University Press, Cambridge, 2013).

28Gee Claudia Heiss, ‘Political Participation and Constitution-making: The Case of Chile’, The Observa-
tory of the Chilean Constituent Process — Project of the RED Foundation: Network of Studies for the
Deepening of Democracy, An Assessment of the Chilean Constituent Process, (2018) 7-18, available at
<https://constitutionnet.org/vl/item/assessment-chilean-constituent-process>.

*Bachelet’s constitutional proposal was presented as a formal amendment to the existing Constitution
and even replicated the general structure of that Constitution. This strategy aimed to avoid the impossible
task of using Chapter XV to replace it fully. Otherwise, the proposal could have been declared inadmissible in
Congress or declared formally unconstitutional by the Constitutional Court if the question was presented to
it. However, it introduced crucial modifications to the existing Constitution, such as extending the presi-
dential term from four to six years; incorporating new rights; recognizing Indigenous peoples; lowering the
supermajority requirements for special pieces of legislation, and for future constitutional amendments;
regulating the possibility of calling a future constitutional convention; introducing a new judicial remedy to
protect constitutional rights; and reforming the powers of the Constitutional Court, among others. See
Verdugo and Contesse (n 16).

*This was a challenge/warning that was explicitly stated in the 2017 OECD Report. See OECD (n 18) 17.
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When President Pifiera took office in March 2018, he immediately announced that he
was not going to continue with Bachelet’s process — only minor constitutional reforms
were part of his electoral manifesto®’ — and the Congress interrupted the process by
putting the proposal aside.

lll. Bachelet’s trilogy and the design of the failed Constitutional Convention
(2019-22)

The 15 November Agreement (Acuerdo por la Paz Social y la Nueva Constitucién)>* was
the political parties’ response to the October 2019 social outburst and its demands. Large
parts of the 15N Agreement and the constitutional amendment that implemented it were
based on the parties’ fears. The right-wing parties feared a Socialist and neo-Bolivarian
takeover that could potentially damage the market-based economy and other constitu-
tional bases. The left-wing parties feared the right-wing parties’ long-standing opposition
to demand for a new Constitution. Bachelet’s trilogy (the democratic, participatory and
institutional constitution making-process) appeared as an appealing common-ground
solution, which could help to find a compromise among politicians who distrusted each
other.*

The trilogy was relevant at least in two moments: first, when legislators and leaders of
the political parties negotiated the 15N Agreement; and second, when a fourteen-member
bipartisan technical committee appointed by the parties worked on the draft of the
constitutional amendment that was going to implement the agreement.** That committee
unanimously elaborated the amendment’s draft in fifteen days, and included a special
procedure to elaborate a new Constitution by adding a new section® to the existing
Constitution’s Chapter XV.*¢

31G Larrain, G Negretto and S Voigt, How Not to Write a Constitution: Lessons from Chile’ (2023) 194(3—4)
Public Choice 233—-47.

*?An English version of the 15N Agreement can be found at <https://razonesconstituyentes.cl/wp-
content/uploads/2020/12/Agreement-for-Social-Peace-and-a-New-Constitution.pdf>.

30n the role of trust, see K Zulueta-Fiilscher (n 3).

**Many of these scholars have had important roles in the Bachelet process — for example, as members of the
CCO. Others had governmental or political experience, or were advisers to the political parties that
designated them. As stated by Claudio Fuentes, most were part of an ‘epistemic community’ that had been
actively discussing constitutional replacement since at least 2008. C Fuentes, La transicién inacabada. El
proceso politico chileno 1990-2020 (Catalonia, Santiago, 2021) 163—88. There are very few scholarly publi-
cations that examine in depth the role of this committee and their discussions. However, see M Prieto and
S Verdugo, ‘How Political Narratives Affect the Self-Enforcing Nature of Interim Constitutions’ (2021)
13 Hague Journal of Law 265-93.

*>Their plenary sessions are available on the YouTube channel of the Chilean Senate (but only in Spanish),
available at <https://www.youtube.com/@TVSENADOCHILE/search?query=comisi%C3%B3n%20asesora>.

**This is not to say, of course, that the Committee’s proposed rules were going to remain untouched.
Congress would later add new provisions to the constitution-making procedure designed by the Committee.
Among the new rules, it is important to mention the provisions securing that the new constitution-making
body would have a gender-balanced composition, and seventeen seats reserved for Indigenous peoples (out of
155 total Convention members). They also added the possibility that independent candidates could compete
against the parties’ electoral alliances as equals by allowing electoral ballots composed of coalitions of
independents. See G Negretto, ‘Deepening Democracy? Promises and Challenges of Chile’s Road to a
New Constitution’ (2021) 13 Hague Journal of Law 338.
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The right-wing parties had demanded the institutional component of the constitution-
making process to be strengthened, and the technical committee established several
substantive and procedural limits to the powers and functioning of the constitution-
making body.?” This body was carefully named a ‘Constitutional Convention’ instead of a
‘Constituent Assembly’ for symbolically important reasons: the idea was to reject the
establishment of a of a sovereign assembly with unlimited powers based on the constitu-
ent power theory. That way, a rejection of the neo-Bolivarian model was obvious. The
Convention was supposed to have an explicit mandate with demanding limitations and
scope, including a rigid timeframe and the obligation to dissolve itself automatically. It
was supposed to be institutional.

The rules stated that the Convention’s constitutional proposal must preserve the
republican form of government and the democratic regime, guarantee compliance with
final court rulings and respect all ratified international treaties. Infringement to
procedural limits could be presented to a panel composed of randomly selected
Supreme Court justices — the left demanded that the Constitutional Court be left
outside the process. The constitutional proposal was supposed to be ratified 60 days
after the end of the Convention’s work by means of another referendum — the ‘exit
plebiscite’. If the ‘Approval’ vote won, the new Constitution would have replaced the
current Constitution after the new document got published in the Official Gazette, and
the new constitutional provisions were supposed to be implemented gradually, accord-
ing to the temporary provisions that the Convention was also supposed to pass. Had the
Convention failed to write a constitutional proposal within its mandatory functioning
period, or had citizens rejected the Convention’s proposal on the ‘exit plebiscite’, the
Convention would have been dissolved and the current Constitution would have
remained in place. Moreover, the constitutional amendment regulating the Conven-
tion’s procedure needed to be supplemented by additional procedural rules, including
the voting procedure. To avoid the establishment of a runaway Convention, the
amendment also established that the Convention was required to approve its proced-
ures and the norms of the new Constitution by decisions supported by two-thirds of the
Convention’s members.

Many of features mentioned above were taken directly from Bachelet’s proposal or
inspired by it: the language of a ‘Constitutional Convention’, the limited scope of the
Convention’s powers and the need to dissolve de Convention automatically after it had
released a constitutional proposal, among others, are good examples that illustrate
how the ideas of Bachelet’s process were present, and helped to strengthen the
‘institutional’ component that mostly interested the parties from the right-wing
coalition.

The left-wing parties also had essential demands for the constitution-making process.
First, they secured the existence of mechanisms guaranteeing citizens’ direct participation
in the process, one of Bachelet’s most attractive and innovative processes. The idea of
taking the participatory dimension from Bachelet’s process was to find a way to channel
the frustration expressed by the massive social outburst. Some members of the technical
committee even suggested imitating Bachelet’s local town hall meetings and self-
convoked citizens’ roundtables. The final agreement was more moderate, though heavily
inspired by the need to identify new channels for citizen participation. The second

*L Hilbink, ‘Constitutional Rewrite in Chile: Moving Toward a Social and Democratic Rule of Law?’
(2021) 13 Hague Journal on the Rule of Law 227-28.
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demand from the left-wing parties was to have the Convention write the constitutional
proposal from scratch — that is, without the existence of default rules and without
privileging the constitutional status quo in any meaningful way. Third, the Convention
was not supposed to approve the constitutional proposal as a whole, but rather vote on the
proposed provisions ‘article by article’. That way, the left ensured that the right-wing
parties would not have the power to boycott the constitution-making process at the final
stage.

The procedures described above were insufficient to guarantee a coherent constitu-
tional proposal because the risk of approving inconsistent provisions could not easily be
controlled. The parties had failed to secure a vote ‘chapter by chapter’ (in Chilean law,
chapters are broader than articles), or a requirement that the Convention have a final vote
on the constitutional proposal as a whole. The establishment of a strong harmonization
committee was proposed but rejected.® These last features reflected the way the left-wing
parties distrusted the right-wing parties. If they were going to design a constitution-
making process, it was essential to secure that the existing Constitution was going to be
left behind. The plan was to seize a favorable moment in which public opinion was
particularly inclined to put an end to the ‘Pinochet’s Constitution’.>”

Finally, both the left-wing and right-wing parties agreed on designing a constitution-
making process that could respect the ‘democratic’ dimension, thus also resembling the
democratic principle of Bachelet’s trilogy. They did that by having the Constitutional
Convention popularly elected. They reproduced the electoral rules of the lower chamber
of Congress for electing the members of the Constitutional Convention, and used them as
the basis for the new process.

Bachelet’s process was not imitated by the designers of the Constitutional Convention;
however, the influence of Bachelet’s trilogy was notorious and sometimes even explicit. It
served as a relevant — although not exclusive — blueprint for the 2019-22 constitutional
process.

IV. Lessons from the Chilean experience

Bachelet’s trilogy has been very influential in Chile, as it was decisive in the design of the
failed Constitutional Convention. Even though this has not been discussed in this article,
Bachelet’s trilogy has also been influential in the design of the 2023 constitution-making
process.’? Bachelet’s process should receive more attention from comparative scholars for
several reasons. First, Bachelet’s trilogy offers a plausible and influential alternative to the
sovereign constituent assembly model and partly resembled Arato’s ‘multi-track’

*8 Afterwards, during the first phase of the Convention, many legal scholars insisted on the importance of
establishing a strong ‘committee of harmonization’. Although finally included in the Convention’s proced-
ural rules, and composed exclusively by elected members of the Convention, its powers were severely
diminished. Many Convention members felt that the Committee could turn into an undemocratic and
technocratic veto power.

3 Afterwards, this momentum and position of the left-wing parties was consolidated when they gained
more than two-thirds of the members of the Convention. Right-wing parties’ delegates gained only 37 of
155 seats (less than a quarter).

“OFor the 2023 ‘constitutional’ (and not constituent) process, see G Garcia, M Henriquez and S Salazar
Pizarro, ‘Third Time’s a Charm? Chile Embarks on a New Constitution-making Process’, ConstitutionNet,
International IDEA, 3 January 2023, available at <https://constitutionnet.org/news/third-times-charm-chile-
embarks-new-constitution-making-process>.
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constitutionalism*! and the post-sovereign model of constitution-making.** That way,
Bachelet’s process is a useful example of how Latin American constitution-makers do not
need to follow the path of the neo-Bolivarian constitutions, largely modelled on the
paradigm of sovereign assemblies. This is not to say that Bachelet’s process was perfect — it
did fail to produce a new constitution, after all. Nevertheless, Bachelet’s process should be
seeing as an invitation to reflect on how to strengthen and implement the post-sovereign
model, carefully considering the institutional design problems that could have affected
the final outcome. It should also be considered by those critically examining whether the
influential constituent power theory is still useful.**

Second, Bachelet’s process shows that even failed constitution-making processes can
leave important and specific lessons for future attempts at constitutional change.** For the
legislators who negotiated the 15-N Agreement, and for the members of the technical
committee that drafted the constitutional amendment that implemented the Agreement,
Bachelet’s trilogy and specific mechanisms taken from Bachelet’s process were a direct
influence. Mechanisms such as the two-thirds majority rule were reactivated in ways that
allowed significant reductions in the transaction costs among political parties negotiating
the rules of the new constitution-making process. This is particularly notable because
having consensual decisions in the context of an intense political crisis with high levels of
polarization, and little time to act, is not easy. Identifying common-ground solutions,
such as those offered by the Bachelet model, is particularly helpful.

Third, Bachelet’s process (as well as the 201922 Convention process) contributes to
confirming the findings of those that claim that political parties are, and should be, a
relevant component of constitution-making processes taking place in the context of a
democratic regime.*> The Chilean case shows that constitution-making processes that try
to circumvent substantive political pacts between elites, with a bottom-up strategy (such
as Bachelet’s process), or use the process to achieve political, economic and social
transformations against political parties, elites and instituted powers (such as the Con-
vention’s strategy) can fail. This is an important lesson for comparative scholars.

Fourth, looking at Bachelet’s process compared to the 15-N Agreement also entails
assessing how trust among political elites becomes a relevant factor for constitution-
making. Trust is a key component of constitution-making processes because it can help to
reduce transaction costs while producing more enduring commitments among the
negotiating parties.® This was clear in the case of Chile, where the historical mutual lack
of trust between left-wing and right-wing parties regarding constitutional change con-
spired against achieving substantive political agreements among political elites. In this

“1A Arato, ‘Multi-Track Constitutionalism Beyond Carl Schmitt’ (2011) 18(3) Constellations 324-51.

“2A Arato, Post Sovereign Constitutional Making. Learning and Legitimacy (Oxford University Press,
Oxford, 2016). Regarding application to Bachelet’s process, see Colon-Rios (n 23).

“See, for example, S Verdugo, ‘Is It Time to Abandon the Theory of Constituent Power?” (2023) 21(1)
International Journal of Constitutional Law 14-79.

*See, for example, T Ginsburg and S Bisarya (eds), Constitution Makers on Constitution Making: New
Cases (Cambridge University Press, Cambridge, 2022).

*See, for example, S Issacharoff and S Verdugo, ‘The Uncertain Future of Constitutional Democracy in
the Era of Populism: Chile and Beyond’ (2023) 78(1) University of Miami Law Review forthcoming.

463ee D Horowitz, Constitutional Processes and Democratic Commitment (Yale University Press, New
Haven, CT, 2021). See also W Blake, JF Cozza, D Armstrong and A Friesen, ‘Social Capital, Institutional
Rules, and Constitutional Amendment Rates” (2023) American Political Science Review forthcoming.
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context, the way the designers of the Convention’s process used Bachelet’s trilogy showed
a feasible alternative for how to build trust in unlikely scenarios.

Comparative scholars should carefully consider failed constitution-making processes
such as those of Bachelet and the Convention, and identify the factors and conditions that
lead to such failures. To assume that failed constitution-making processes are not a
contribution to our understanding of how constitutional change takes place would be a
mistake. Constitutional change can also be explained by past failures and the lessons
learned from those experiences, and the Chilean experience is a useful illustration of this.
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