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Abstract

The inception of the African Continental Free Trade Agreement (AfCFTA) constitutes a major advance-
ment in Africa’s economic integration process. Diverging from what appears to be the norm in contem-
porary trade treaties, the agreement adopts a conditional Most Favoured Nation (MFN) clause hinged on
the principle of reciprocity. Without the promise to reciprocate preferential treatment, the beneficiary state
does not assume the right to demand MFN treatment. In broader discussions, this feature has been cri-
ticized for possessing the tendency to restrict trade. However, examining it in the context of Africa’s trade
paradigm, this paper argues that the non-automaticity of the AfCFTA’s MEN clause is a cardinal feature
safeguarding its existence.
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1. Introduction

The Most Favoured Nation (MFN) clause has the potential to convey unintended consequences
in international commercial relations." To this extent, drafters of MFN clauses are caught up in
the dilemma of either drafting them in general terms, thereby risking their effectiveness through
interpretation of the ejusdem generis rule or drafting them in an explicit manner with an enlisted
scope that also avails the prospect of incomplete enumeration.” Unless the clause is restricted to
issues where there is significant identity between the subject matter of the two concerned clauses,
the conclusion of a case is likely to be an imposition on the granting state obligations it had never
contemplated.’ For this reason, many drafters of international agreements choose to specify the
scope and exceptions of contemporary MEN clauses. Such precisions and peculiarities invoke
unique implications in international law.

In line with the preamble of the World Trade Organization’s (WTO) General Agreement on
Tariffs and Trade (GATT), the Agreement Establishing the African Continental Free Trade Area
(AfCFTA Agreement) embodies reciprocal and mutually advantageous arrangements.* The
AfCFTA is an ambitious effort toward Africa’s economic integration and a positive contribution
to global trade liberalization. As with the Boosting Intra-African Trade (BIAT) initiative, the
AfCFTA seeks to enhance intra-African trade, which constitutes about 16% of the continent’s

!, Adriaensen and E. Postnikov (eds.) (2022) A Geo-Economic Turn in Trade Policy?: EU Trade Agreements in the
Asia-Pacific. Springer International Publishing, 143.

International Law Commission, ‘Draft Articles on Most-Favoured-Nation Clauses’, Commentary on Art. 9 and 10 (6).

’Ibid. (11).

“General Agreement on Tariffs and Trade, 1994’ ‘Agreement Establishing the African Continental Free Trade Area’,
Preamble paras. 3 and 6.
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trade.” It is a comprehensive framework that covers the areas of trade in goods, investment, trade
in services, competition policy, and intellectual property rights.” Among its governing principles
are national treatment, variable geometry, the acquis, reciprocity, and MFN treatment.”

Though highly inspired by the GATT, the architecture of the MFN provisions featured in the
AfCFTA Protocol on Trade in Goods (PTG) appear uniquely crafted to suit specific purposes.
With the MFN clause being noted as a pillar towards trade liberalization, the widely held notion
is that any derail in its effectiveness is a hindrance to international trade.® Departing from what
has widely been observed as a traditional MFN clause (unconditional MFN), the AfCFTA’s PTG
MEN clause stipulates a reciprocal condition upon which it may be triggered.” Some have labelled
this form technically unworthy to constitute an MFN clause'® and, hence, of little practical
value."' Others have argued that the guarantee offered by an unconditional MEN clause is
more valuable than any guarantee that could be received under a reciprocal MEN clause.'” It
is therefore upheld that the reciprocal MFN clause constrains international trade."?

In contrast with this perspective, this paper argues that the reciprocal MEN clause featured in the
AfCFTA PTG is a necessary compromise. In doing so, this piece: (i) unpacks the MEN clause in the
AfCFTA PTG and establishes that it is a conditional MFN clause; (ii) argues that the non-
automaticity of the AfCFTA’s MNF clause is a cardinal feature safeguarding the AfCFTA’s existence.

2. Background of Conditional MFN

Besides minor variations, the MFN clause mainly appears in two forms: conditional and uncon-
ditional MFN clauses. Until the year 1778, when the conditional form of the clause first appeared
in a commercial treaty between the United States of America (USA) and France, the MEN clause
was widely observed in its unconditional form where there was no obligational limitation to con-
tracting parties.'* Article II of the treaty mentioned that:

The Most Christian King and the United States engage mutually not to grant any particular
favour to other nations, in respect of commerce and navigation, which shall not immediately
become common to the other Party, who shall enjoy the same favour, freely, if the conces-
sion was freely made, or on allowing the same compensation, if the favour was conditional."®

Since then, the USA has, through most of its history, been at the forefront of advocacy in favour
of the conditional MFN."® This was within the mercantilist period where the pursuit of ‘stateness’
was the order of the day,'” and the concept of international trade at the time was to maximize

*A. Mold (2022) “The Economic Significance of Intra-African Trade-Getting the Narrative Right’, Brookings, 12 August
2022, www.brookings.edu/research/the-economic-significance-of-intra-african-trade-getting-the-narrative-right/ (accessed 28
March 2023).

Agreement Establishing the African Continental Free Trade Area’, Art. 6.

7Ibid., Art. 5.

8. Viner (1924), “The Most-Favored-Nation Clause in American Commercial Treaties’, Journal of Political Economy 32, 101.

*AfCFTA Protocol on Trade in Goods’, Art. 4; ‘Agreement Establishing the African Continental Free Trade Area’, Art. 18.

197, Bhagwati (1990) ‘Departures from Multilateralism: Regionalism and Aggressive Unilateralism’, The Economic Journal
100, 1304; L. Signé and C. van der Ven, ‘Keys to Success for the AfCFTA Negotiations’.

”Viner, supra n. 8, 122.

“Ibid., 105.

PJ.A. Finlayson and M.W. Zacher (1981) ‘The GATT and the Regulation of Trade Barriers: Regime Dynamics and
Functions’, International Organization 35, 561.

“Viner, supra n. 8, 101.

SW.M. Malloy and D.P. Myers (eds.) (1910) ‘Treaties, Conventions, International Acts, Protocols and Agreements
between the United States of America and Other Powers’, Washington, DC, United States Government Printing Office, 468.

1V.G. Setser (1933) ‘Did Americans Originate the Conditional Most-Favored-Nation Clause?’, The Journal of Modern
History 5, 319.

17B. Hettne (1993) ‘Neo-Mercantilism: The Pursuit of Regionness’, Cooperation and Conflict 28, 211.
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exports while restricting imports. Trade was bilateral centered,'® and the conditional MFN was
used ‘to safeguard preferential treatments accorded in a bilateral relationship’.'” It is believed
that the conditional clause was mainly adopted by the USA, a net importer, to protect its emer-
ging industries.”® This advantage of the clause gives a glimpse of its essence in the AfCFTA, con-
sidering Africa’s continuous reliance on imports and its low industrialization rate. Conditional
MEFN clauses were also frequently used among European nations between 1820 and 1860 and
widely utilized by Japan and Latin-American states.”' Bailey stresses that appetite for the condi-
tional clause stemmed from the loss of confidence in the unconditional one.*” Although it was
argued that the clause was made conditional upon the insistence of France, conditional MFN
clauses for a long time suited the USA’s political and economic interests.”> The phrase ‘freely,
if the concession was freely made, or on allowing the same compensation, if the favour was con-
ditional’ became the standard model for all USA commercial treaties until 1923,>* when in an
agreement with Brazil, the unconditional MEN was adopted.”> Subsequently, the unconditional
form of the clause has dominated commercial treaties.

The rationale behind the conditional clause can be deduced from a report delivered to the
USA’s Congress by John Jay, the then Secretary for the Department of Foreign Affairs, on the
rightful interpretation of the MFN clause in the Treaty of 1782 with the Netherlands. The report
stated that:

it would certainly be inconsistent with the most obvious principles of justice and fair con-
struction, that because France purchases, at a great price, a privilege of the United States, that
therefore the Dutch shall immediately insist, not on having the like privileges at the like
price, but without any price at all.*®

The reasoning here is that such an arrangement (the unconditional MFN) would be unjust not
only to the USA but also to France. This dictum of fairness has popularly been expressed as a
major advantage to the conditional clause.”” The reciprocal MFN is also noted to further strengthen
unity among parties involved due to its consultation-driven approach.”® In this sense, for the clause
to thrive, there should be already established political ties and cultural coordination among con-
cerned state parties.”” This aligns with the African Union’s (AU) vision of utilizing the AfCFTA
as a stepping stone to its Agenda 2063*° and further justifies its adoption in the AfCFTA
Agreement, noting the already existing political and cultural cohesion among African states.

3. MFN Scope in Trade

The MEN clause has been described as the cardinal organizing provision of the GATT and the
global trading system of rules.’' Its inception can be traced as far back as the 11th century.’”

185 W. Schill (ed.) (2009) ‘Mulitilateralizing Investment Treaties through Most-Favored-Nation Clauses’, Berkeley Journal
of International Law, 510.

YIbid 509.

2International Law Commission, Commentary on Art. 11, 12, and 13 (7).

*'Viner, supra n. 8, 102.

228 H. Bailey (1933) ‘Reciprocity and the Most-Favoured-Nation Clause’, Economica 428, 429.

23Setser, supra n. 16, 319-323.

*International Law Commission, Commentary on Art. 11, 12, and 13 (3).

*Bailey, supra n. 22, 428.

26Viner, supra n. 8, 104.

*Ibid.

*Bailey, supra n. 22, 451.

*Ibid.

0Agreement Establishing the African Continental Free Trade Area’, Art. 3(a).

31p_ Sutherland et al. (2004) The Future of the WTO. WTO.

32E, Ustor (1969) ‘First Report on the Most-Favoured-Nation Clause’, International Law Commission, A/CN.4/213.
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Since the twentieth century, however, the MEN principle has remained a key feature of inter-
national commercial agreements” to the extent that the International Law Commission has
established Draft Articles on Most-Favoured-Nation Clauses (ILC Draft).** Inferring from the
fact that it has never been challenged and the frequency of its application in defining MFN
clauses and determining their scope and application, the ILC Draft remains an authoritative
source in international law concerning the interpretation and application of MFN clauses.’
Though non-binding, the ILC Draft Articles provide the legal structure and codification for draft-
ing MEN clauses in international treaties. Per its definition, an MEN clause is ‘a treaty provision
whereby a state undertakes an obligation towards another state to accord most-favoured-nation
treatment in an agreed sphere of relations’.>® In short, the MFN clause stipulates the agreed
MEN treatment in an international agreement. The MFN treatment per Article 5 of the ILC
Draft is a:

treatment accorded by the granting State to the beneficiary State, or to persons or things in a
determined relationship with that State, not less favourable than treatment extended by the
granting State to a third State or to persons or things in the same relationship with that third
State.””

The treatment mitigates discrimination and tests the limits of international law by breaking treaty
borders.”® While MEN clauses protect contracting parties against discrimination, their advantages
transcend beyond a normal clause promising non-discrimination. The MFN clause promises that
state parties to a treaty will offer each other the best treatment they provide to third-party states.
Thus, MFN clauses generally import favourable treatments from external treaties of the granting
state and, in that sense, only become useful when the granting state offers more favourable treat-
ment to a third-party state.”” Its application is so critical that, unless unequivocally worded, an
MEN clause is deemed to affect both past and future third-party agreements.*’ This implies
that unless an MEN clause states explicitly that it is not to be applied to treaties signed before
the inception of the treaty containing the clause, it is deemed applicable to both past and future
treaties of the parties involved. This is rationalized in the sense that since the motive of the MFN
clause is to put parties to a treaty and related third parties on equal footing, its applicability to
both past and future agreements, unless expressly worded, is an act of good faith.*'

Besides the guidelines provided by the ILC Draft, there is no legal manual or restraint to the
drafting of MFN clauses and, as a result, they differ in length and depth. In practice, MEN clauses
are framed to reflect the underlying objectives of an international agreement. They take varied
forms in different treaties.* Historically, however, the predominant vagueness of MEN clauses
has triggered legal disputes and unpredictability of dispute outcomes.*’ Although there has

333 K. Hornbeck (1909) ‘The Most-Favored-Nation Clause’, American Journal of International Law 3, 395, www.
cambridge.org/core/journals/american-journal-of-international-law/article/abs/mostfavorednation-clause/
5694BEF389E8F7A7E02AC3335202AFEF; Viner, supra n. 8, 101.

*International Law Commission.

*>Final Report of the Study Group on the Commission Most-Favoured-Nation Clause’, International Law Commission
2015, para. 160.

3%International Law Commission, Art. 4.

*7Ibid., Art. 5.

3 M. Claxton (2020) ‘The Standard of Most-Favored-Nation Treatment in Investor-State Dispute Settlement Practice’,
Handbook of International Investment Law and Policy 1.

*nternational Law Commission, Commentary on Art 4 (8).

“Orbid., Commentary on Art. 20 (2).

“Tbid.

“*Ustor, supra n. 32, 179.

SViner, supra n. 8, 111; J.R. Herod (1901) Favored Nation Treatment: An Analysis of the Most Favored Nation Clause, with
Commentaries on Its Uses in Treaties of Commerce and Navigation. The Banks Law Publishing Co, 12.
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been dormancy (with regard to trade) in MFN related disputes in recent times, historical happen-
ings express the critical implication of MFN wording,**

Article 9:1 of the ILC Draft confines the scope of MFN clauses to ‘only those rights which fall
within the limits of the subject-matter of the clause™” in relation to ‘persons or things which are
specified in the clause or implied from its subject-matter’.*® Therefore the MFN clause can be
triggered in relation to rights conferred by other treaties ‘in regard to the same matter or class
of matter’.”” This rule is generally termed the ejusdem generis rule.* It rests on the common
assumption that the clause should be restricted within the scope of the subject matter intended
by the parties when inserting it into the treaty.*” Therefore, the right to demand favourable treat-
ment under the MFN clause ‘only” arises when the granting state accords favourable treatment
‘within the limits of the subject-matter of the clause’ to a third-party state.’® In simple terms,
the general principle is that states cannot be bound beyond the obligations they undertook.”!
This connotes that although the MEN clause breaks treaty barriers, its scope of application is
restrained to the subject matter of the clause in the base treaty and therefore establishes the con-
fines within which the discussions in this paper are made.

4. Most Favoured Nation Principle under AfCFTA Trade in Goods

This section establishes that the AfCFTA PTG entails a reciprocal MFN clause and is therefore
distinctive from that of the GATT, the Economic Partnership Agreement between West Africa
and the European Union (EU-ECOWAS),”* and the Economic Partnership Agreement between
the East African Community and the European Union (EU-EAC).” It thoroughly analyzes the
wording of the PTG MFN provisions and examines its applicability in practical terms. We
make some comparisons with the GATT, EU-ECOWAS, and EU-EAC and examine the different
approaches the PTG MFN clause adopts in relation to pre- and post-AfCFTA agreements.

4.1 AfCFTA in a Nutshell

The AfCFTA constitutes a continent-wide free trade area that merges Africa into a single market.
Out of 55 African states, Eritrea remains the only non-state party to the agreement. It makes up
the world’s largest free trade area in terms of membership size and forms a major component of
the AU’s Agenda 2063.°* With a population of 1.3 billion and a combined Gross Domestic

**Adriaensen and Postnikov, supra n. 1, 143.

“International Law Commission, Art. 9:1.

“Ibid., Art. 9:2.

#7E. Ustor, ‘Second Report on the Most-Favoured-Nation Clause’, International Law Commission, A/CN.4/228-Add 1,
para. 68.

“®International Law Commission, Commentary on Art. 9 and 10 (1).

“Ibid.

*%Ibid. Art. 10:1.

*'Despite this widely held view, a contrasting position appears being nurtured in the ambit of investment arbitrations. See:
C.H. Schreuer (2009) The ICSID Convention: A Commentary, 2nd edn. Cambridge University Press, 248; Bayindir Insaat
Turizm Ticaret Ve Sanayi AS v Islamic Republic of Pakistan [2009] ICSID ARB/03/29 Award, para. 157-160; MTD Equity
Sdn Bhd and MTD Chile SA v Republic of Chile [2004] ICSID ARB/01/7 Award, para. 104; Garanti Koza LLP v
Turkmenistan [2013] ICSID ARB/11/20 Decision on the Objection to Jurisdiction for Lack of Consent, para. 51; Siemens
v Argentina [2004] ICSID ARB/02/8 Decision on Jurisdiction, para. 106.

**Economic Partnership Agreement between the West African States, the Economic Community of West African States
(ECOWAS) and the West African Economic and Monetary Union (UEMOA), of the One Part, and the European Union and
Its Member States, of the Other Part’.

53Economic Partnership Agreement between the East African Community Partner States, of the One Part, and the
European Union and Its Member States of the Other Part’.

**For more information on Agenda 2063, see: ‘Goals & Priority Areas of Agenda 2063, African Union, https:/aw.int/en/
agenda2063/goals (accessed 21 August 2022).
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Product (GDP) of US$3.4 trillion, the agreement is expected to rescue 30 million people from
extreme poverty and ensure a US$450 billion boost in Africa’s income by 2035.>> Simo considers
it the ‘solution to Africa’s economic take-off >® while Magwape terms it Africa’s ‘new hope’.”” The
agreement’s main objective is to trigger a major boost in intra-African trade. This is to be
achieved by eliminating barriers to trade in goods and a progressive liberalization of trade in ser-
vice.”® Per Songwe’s assessment, it is the ‘game changer’ for intra-African trade.”

4.2 Preferential Treatment

Among the guiding principles of the AfCFTA is the MFN principle. MEN right under the
AfCFTA PTG emerges from Article 4:1 which provides that: ‘State Parties shall accord
most-favoured-nation Treatment to one another in accordance with Article 18 of the
Agreement’.”® Article 18:1 of the AfCFTA Agreement in reference bases its MFN treatment on
‘preferences’ in general, whilst the GATT I:1 and EU-ECOWAS 16:2 specify ‘advantage, favour,
privilege or immunity’ and ‘more favourable tariff treatment’ respectively. Like the AfCFTA PTG,
the EU-EAC 15:1 also generally refers to ‘more favourable treatment applicable’. However, Article
4:2 of the PTG narrows the said ‘preferences’ down to ‘any advantage, concession or privilege
granted’. It should be noted that the term ‘advantage’ constitutes a broad interpretation as
provided by the panel in the United States-Non-Rubber Footwear.”"

Again, the framing of the PTG MFN provisions does not provide any specificity to the scope of
trade activities to which the ‘advantage, concession or privilege granted” are applicable. Similarly,
no such specification was made in the EU-EAC as Article 15:1 and 2 rather stress its generality
with the phrase ‘with respect to the goods covered by this Part’. In comparison with the WTO
legal framework, Article I:1 of GATT specifically limits the scope of trade activities concerned
to: ‘customs duties and charges ... method of levying such duties and charges ... all rules and for-
malities in connection with importation and exportation ... all matters referred to in paragraphs 2
and 4 of Article III ... .°% Also, the EU-ECOWAS, by use of the term ‘more favourable tariff treat-
ment’, clearly defines the limits of its MFN applicable activity to tariffs.”> Without such specifi-
cation, the PTG professes a contention of broader interpretation. It can therefore be established
that the PTG MFN provisions, like the EU-EAC, are more generally worded and may imply
broader application. That notwithstanding, without substantive case law and express legal provi-
sions, it is difficult to comprehensively determine the spectrum of preferential treatments covered
by the PTG MEN clause.

55“About The AfCFTA’ (AfCFTA Secretariat), https://au-afcfta.org/about/ (accessed 21 August 2022).

*RY. Simo (2020) ‘Trade in Services in the African Continental Free Trade Area: Prospects, Challenges and WTO
Compatibility’, Journal of International Economic Law 23, 65, 95.

>’M. Magwape (2018) “The AfCFTA and Trade Facilitation: Re-Arranging Continental Economic Integration’, Kluwer Law
International, https:/repository.up.ac.za/handle/2263/68116 (accessed 14 October 2020).

% Agreement Establishing the African Continental Free Trade Area’, Art. 4.

V. Songwe (2019) ‘Intra-African Trade: A Path to Economic Diversification and Inclusion’, The Africa Growth Initiative 97.

“AfCFTA Protocol on Trade in Goods’, Art. 4:1.

SUnited States-Non-Rubber Footwear [1992] WTO DS18/R - 39S/128, para. 6.9.

*General Agreement on Tariffs and Trade, 1994, Art. I:1 States that: ‘With respect to customs duties and charges of any
kind imposed on or in connection with importation or exportation or imposed on the international transfer of payments for
imports or exports, and with respect to the method of levying such duties and charges, and with respect to all rules and for-
malities in connection with importation and exportation, and with respect to all matters referred to in paragraphs 2 and 4 of
Article IIL* any advantage, favour, privilege or immunity granted by any contracting party to any product originating in or
destined for any other country shall be accorded immediately and unconditionally to the like product originating in or des-
tined for the territories of all other contracting parties.”

“*Economic Partnership Agreement between the West African States, the Economic Community of West African States
(ECOWAS) and the West African Economic and Monetary Union (UEMOA), of the One Part, and the European Union and
Its Member States, of the Other Part’, Art. 15:2 and 15.3.
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4.3 Conditionality

Stipulating the guidelines for MFN application, Article 18:1 of the AfCFTA Agreement provides
that: ‘Following the entry into force of this Agreement, State Parties shall, when implementing
this Agreement, accord each other, on a reciprocal basis, preferences that are no less favourable
than those given to Third Parties.”** The ILC Draft emphasizes that an MEN clause can be made
conditional to reciprocity by the wording of the clause.®® Therefore, note should be taken of the
term ‘on a reciprocal basis’ as required by Article 18:1 of the agreement. The term conditions the
PTG MFN clause by making its extension dependent on a reciprocal exchange of concession.*®
Though MEFN clauses are in principle, generally reciprocal in nature, this form of reciprocity is
conditional.”” It is a simplified version of America’s ‘freely, if the concession was freely made,
or on allowing the same compensation, if the favour was conditional’.® Besides Articles 18:3
of the AfCFTA Agreement and 4:1 of the PTG, all the AfCFTA MFN provisions (in relation
to trade in goods) make use of the term ‘on a reciprocal basis’. Article 4:1 which excludes the
term stipulates that the MFN treatment should be accorded ‘in accordance with Article 18 of
the Agreement’. As earlier mentioned, all provisions under Article 18 of the AfCFTA
Agreement with the exception of 18:3 possess the term ‘on a reciprocal basis’. It should also
be noted that Article 18:3 of the agreement does not stipulate how MFN should be accorded
but only guarantees the continued existence of preexisting third-party agreements. Hence, the
PTG adopts a conditional MFN clause subject to reciprocal treatment.

MEFN rights under this clause arise when preferential treatment is offered by the granting state
to a third-party state and the agreed reciprocal treatment is accorded by the beneficiary state to
the granting state.”” It is terminated or suspended when the beneficiary state terminates or sus-
pends the agreed reciprocal treatment respectively.”” Thus, the right can only be acquired by a
beneficiary state upon according the agreed reciprocal treatment to the granting state. This
denotes that, unlike GATT I:1, the EU-ECOWAS 16:2 and 3 and EU-EAC 15:1 and 2, MFN treat-
ment under the PTG is not granted automatically, which justifies its omission of the term ‘imme-
diately and unconditionally’ as presented in GATT IL:1.”' Although the EU-ECOWAS and
EU-EAC MFN provisions omitted the term ‘immediately and unconditionally’, they do not
restrain MEN automaticity when preferential treatment is offered to a third party within the
scope of their MEN application. Also, despite the fact that the MFN provisions in both treaties
make room for consultation in certain speciﬁc instances, the outcome of such negotiation is
not subject to a reciprocal exchange of concession.”” The non-automatic nature of the PTG
MEFN clause is further implied by the usage of the terms ‘each other’ in Article 18:1 of the agree-
ment and ‘one another’ in Article 4:1 of the PTG instead of ‘all’.”> These depict that the treatment
is to be accorded to only state parties that meet the reciprocal condition and not to ‘all’ state
parties on the mere basis of being a party to the treaty.

64‘Agreement Establishing the African Continental Free Trade Area’, Art. 18(1).

%International Law Commission, Commentary on Art. 11, 12, and 13 (40).

6 Adriaensen and Postnikov, supra n. 1, 130.

“’International Law Commission, Commentary on Art. 11, 12, and 13 (37).

%8International Law Commission, Commentary on Art. 11, 12, and 13 (37); Ustor, supra n. 32, para. 58.

“International Law Commission, Art. 20:3.

OIbid., Art. 21:3.

71Bailey, supra n. 22, 438.

7>Economic Partnership Agreement between the West African States, the Economic Community of West African States
(ECOWAYS) and the West African Economic and Monetary Union (UEMOA), of the One Part, and the European Union and
Its Member States, of the Other Part’, Art. 16:4; Art. 15:2 ‘Economic Partnership Agreement Between the East African
Community Partner States, of the One Part, and the European Union and Its Member States of the Other Part;
Adriaensen and Postnikov, supra n. 1, 130.

73General Agreement on Tariffs and Trade, 1994, Art. 1.
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What this MFN clause promises is to provide an avenue for state parties to benefit from similar
treatments accorded third parties states upon agreeing to offer same.”* Bailey equates this system
to a hotel where ‘all are welcome on payment of the same published charges’.”” It aims at estab-
lishing material reciprocity by ensuring symmetry between the benefits provided by the granting
and beneficiary states. The implication here is that, in certain instances, some state parties may be
eligible for MEN treatment while others will not. It is therefore established that the PTG MFN
clause, unlike the GATT, EU-ECOWAS, and EU-EAC, is materially reciprocal in nature and
hence non-automatic.

4.4 Product Likeness

The MEN provisions under the PTG declined the use of the ‘like’ term and therefore may seem to
strip off the need to establish product likeness when granting MFN treatment. The ‘like’ term
remains a common feature of MEN clauses and has been instrumental in the outcome of various
litigations. In the case of Canada-Autos, the Appellate Body (AB) concluded that Article I:1 of
GATT requires that:

any advantage, favour, privilege or immunity granted by any Member to any product origin-
ating in or destined for any other country shall be accorded immediately and uncondition-
ally to the like product originating in or destined for the territories of all other Members.”®

Hence, per the body’s assessment, Canada did not accord the MFN treatment immediately and
unconditionally to ‘like’ products from or destined for the territories of all other members which
constitutes a breach of GATT I:1.”/

Though the provisions of the rules of origin will determine products that qualify for preferen-
tial treatment under the AfCFTA, some may argue that the omission of the ‘like’ term in the PTG
MEN provisions would raise difficulty in substantiating claims of discrimination among products
and at the same time aggravate a panel’s assessment of products’ comparability. This may nurture
contentions that once preferential treatment has been granted to a product, other state parties
have the right to demand same preference for any of their products. However, such contentions
will be rendered premature since even in the absence of an explicit ‘like” term, the general rule is
that state parties may raise MFN claims only for products specified in the clause or within the
same category as the product being offered the favourable treatment on the basis of which
the claim is being made.”® By implication, even though the PTG MFN provisions omitted the
‘like’ term, the legal concept of product likeness persists. For simplicity and the avoidance of dis-
crimination, such determination may be made using the intrinsic characteristics of the products
concerned rather than external features.” It however remains ambiguous as to why the drafters of
the AfCFTA Agreement chose to maintain the ‘like’ term in the National Treatment clause but
omitted it from the MEN provisions.®” This may raise questions as to whether the omission was

"*International Law Commission, Art. 2(f).

7Bailey, supra n. 22, 439.

7%General Agreement on Tariffs and Trade, 1994’, Art. I:1 States that: ‘With respect to customs duties and charges of any
kind imposed on or in connection with importation or exportation or imposed on the international transfer of payments for
imports or exports, and with respect to the method of levying such duties and charges, and with respect to all rules and for-
malities in connection with importation and exportation, and with respect to all matters referred to in paragraphs 2 and 4 of
Article IIL* any advantage, favour, privilege or immunity granted by any contracting party to any product originating in or
destined for any other country shall be accorded immediately and unconditionally to the like product originating in or des-
tined for the territories of all other contracting parties.’

77Canada - Certain Measures affecting the Automotive Industry [2000], WT/DS139/AB/R WT/DS142/AB/R, para. 79-81.

“$International Law Commission, Commentary on Art. 9 and 10 (18).

7’Ibid., Art. 9 and 10 (19).

80<AfCFTA Protocol on Trade in Goods’, Art 5.
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intentional on the part of the drafters. However, whether the omission was deliberate or not, the
above analysis establishes that it has no impact on MFN application as the ‘like’ term remains
implied.

4.5 Third-Party Agreements

With regard to third-party trade agreements predating the AfCFTA, Article 18:3 of the agreement
guarantees their continued existence by stressing that the agreement ‘shall not nullify, modify or
revoke rights and obligations under preexisting trade agreements that State Parties have with
Third Parties’.®’ Thus, they continue to be as effective as they were prior to the AfCFTA as
long as they do not ‘impede or frustrate’ its objectives.** Article 18:2 provides additional condi-
tions for this continued existence. A state party is obliged to offer other state parties the ‘oppor-
tunity to negotiate’ preferences granted under its third-party agreements that existed prior to the
AfCFTA.* Such preferences are to be offered based on the principle of reciprocity.

The term ‘opportunity to negotiate’ denotes the fact that the MFN clause does not permit an
automatic importation of third-party treaty preferences but rather avails a platform for negotiat-
ing such preferences on a reciprocal basis. This is affirmed by Article 4:4 of the PTG which pro-
vides that a:

State party shall not be obliged to extend to another State Party, trade preferences extended
to other State Parties or Third Parties before the entry into force of the Agreement. A State
Party shall afford opportunity to the other State Parties to negotiate the preferences granted
therein on a reciprocal basis, taking into account levels of development of State Parties.**

The above provision exerts control on the use of the MFN clause in the extension of preferences
and has the potency of making dispute outcomes more predictable. For this clause to be triggered,
a state party must, first of all, indicate an interest in such preferences and must be willing to meet
the reciprocal condition. Once the clause is triggered by a state party, the ‘opportunity to nego-
tiate’ must be automatically offered to all other state parties on a reciprocal basis. During such
negotiations however, the development levels of state parties must be taken into consideration.
This implies that, during such negotiations, obligations taken in exchange for preferences
might not be equal as a result of developmental differences among state parties.

The provisions do not preclude an uninterested state party from turning down the ‘opportun-
ity to negotiation’ when offered. This also implies that state parties have the freedom to decide
whether to accept or reject the negotiation offer. However, as to whether the preferences nego-
tiated under this clause constitute a new agreement or become part of the AfCFTA Agreement
is presently unknown. In addition, as to whether the preferences to be negotiated include the dis-
pute settlement provisions remains unclear. As far as dispute settlement is concerned, the only
limitation under the Protocol on Rules and Procedures on the Settlement of Disputes is that:
‘a state party which has invoked the rules and procedures of this protocol with regards to a spe-
cific matter, shall not invoke another forum for dispute settlement on the same matter’.>> There is
also the question of how the ‘levels of development of state parties’ will be accounted for since the
agreement left the term undefined and without any mode of assessment.

81‘Agreement Establishing the African Continental Free Trade Area’, Art. 18:3.

82AfCFTA Protocol on Trade in Goods’, Art. 4:2.

83 Agreement Establishing the African Continental Free Trade Area’, Art. 18:2: ‘A State Party shall afford opportunity to
other State Parties to negotiate preferences granted to Third Parties prior to entry into force of this Agreement and such
preferences shall be on a reciprocal basis.”

84AfCFTA Protocol on Trade in Goods’, Art. 4:4.

85 AfCFTA Protocol on Rules and Procedures on the Settlement of Disputes’, Art. 3:4.
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For new trade agreements established after the inception of the AfCFTA, Article 4:2 of the
PTG provides that:

Nothing in this protocol shall prevent a State Party from concluding or maintaining prefer-
ential trade arrangements with Third Parties, provided that such trade arrangements do not
impede or frustrate the objectives of this protocol, and that any advantage, concession or
privilege granted to a Third Party under such arrangements is extended to other State
Parties on a reciprocal basis.*®

Thus, new preferential trade agreements are permitted as long as they do not ‘impede or frustrate’
the objectives of the AfCFTA, and preferences offered by such arrangements are accorded to state
parties reciprocally. This appears quite different from the regulation concerning preexisting agree-
ments. As noted above, with regard to third-party agreements in existence before the AfCFTA,
the granting state is under no obligation to extend such preferences to other state parties.
Instead, it is to afford state parties the ‘opportunity to negotiate’ for the preferences. In the
case of agreements entered into after the inception of the AfCFTA, the granting state is under
the obligation to extend such preferential treatments to other state parties on a reciprocal basis.

Fitting this into the real-world context, the provisions here can be triggered against Mauritius’
recent agreements with China and India.*” An AfCFTA state party may request the same treatment
it deems more preferential under any of the two agreements mentioned. Upon request for the pref-
erence, however, the beneficiary state must consult Mauritius and decide on what it considers
‘equivalent’ to what China or India is offering in return for the preference granted. As noted by
the ILC, a state can only enjoy the benefit of an MEN clause conditioned on reciprocity, ‘after assur-
ing the granting State that it will accord to it ... treatment of the same kind’.*® Therefore, until an
equivalent treatment is agreed upon between the parties involved, the clause cannot be applied.

In comparison with the EU-EAC and EU-ECOWAS, the PTG MNF adopts a distinctive
approach to third-party agreements. Besides being reciprocally conditioned, it is applicable to
both pre and post AfCFTA agreements while the EU-EAC and EU-ECOWAS are only applicable
to third-party agreements postdating them.*

4.6 Intra-African Relations

Per Article 18:1 of the AfCFTA Agreement, the MFN clause can mainly be triggered in relation to
third-party states. That notwithstanding, in recognition of existing and prospective future inter-
state party arrangements, provisions were made for such agreements. Although preexisting
African Regional Economic Communities (RECs) were not expressly captured under the MFN
provisions, Article 19:2 of the agreement guarantees their continued existence. It states that:

State Parties that are members of other regional economic communities, regional trading
arrangements and custom unions, which have attained among themselves higher levels of
regional integration than under this Agreement, shall maintain such higher levels among
themselves.”’

8%AfCFTA Protocol on Trade in Goods’, Art. 4:2.

87Free Trade Agreement Between the Government of the Republic of Mauritius and the Government of the People’s
Republic of China’; ‘Comprehensive Economic Cooperation and Partnership Agreement (CECPA) Between the Republic
of Mauritius and the Republic of India’.

88 nternational Law Commission, Commentary on Art. 11, 12, and 13 (41).

8Economic Partnership Agreement between the East African Community Partner States, of the One Part, and the
European Union and Its Member States of the Other Part’, Art. 15:3; ‘Economic Partnership Agreement between the
West African States, the Economic Community Of West African States (ECOWAS) and the West African Economic and
Monetary Union (UEMOA), of the One Part, and the European Union and Its Member States, of the Other Part’, Art. 16:6.

Agreement Establishing the African Continental Free Trade Area’, Art. 19:2.
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This is equally captured in Article 8:2 of the PTG which states that:

Notwithstanding the provisions of this Protocol, State Parties that are members of other
RECs, which have attained among themselves higher levels of elimination of customs duties
and trade barriers than those provided for in this Protocol, shall maintain, and where pos-
sible improve upon, those higher levels of trade liberalisation among themselves.”!

The terms ‘shall maintain such higher levels’ and ‘shall maintain, and where possible improve
upon, those higher levels’ denote that legal provisions under preexisting regional agreements
with a lower integration effect than the AfCFTA are to be superseded by it. This is captured
in Article 19:1 of the agreement which stipulates that in an event of inconsistency with any
regional agreement, the AfCFTA prevails unless otherwise provided. The term ‘among them-
selves’ in Article 19:2 of the agreement as stated above may be argued to indicate that regional
economic agreements are immune to MFN application under the AfCFTA.”> Such a premise
may however be unpersuasive as none of the legal provisions expressly bars AfCFTA state parties
from seeking preferences granted under the existing regional economic agreements. This suggests
that preexisting regional agreements are not immune to MFN application. In fact, Article 4:3 of
the PTG encourages higher trade liberalization than what is presently availed by the AfCFTA.
Inference from Article 4:4 of the PTG provides a framework for initiating such requests. The grant-
ing state in such instances is however under no obligation to extend preferences but rather to offer
the beneficiary state an opportunity to negotiate for the preferences on a reciprocal basis.”

Being parties to the AfCFTA does not prohibit state parties from establishing other preferential
arrangements among themselves as long as such arrangements are in tune with the objectives of
the AfCFTA and the preferences are extended to other state parties on a reciprocal basis.”* It
should be noted that for new inter-state party agreements postdating the AfCFTA, the required
extension is not an ‘opportunity to negotiate’ but rather the actual ‘preferences’, which indicates
the obligatory implications Article 4:3 of the PTG possesses. In this provision, the general term
‘preferences’ was used without any specification as long as they conformed with the objectives of
the AfCFTA. The fact that the term ‘preferences’ was used in its general form and not ‘preferential
trade arrangement’ or ‘trade preferences’ as used in other clauses in the same Article propels the
logical conclusion that the term ‘preferences’ connoted a broader interpretation. This points to
the quest for greater regional integration as envisaged by the AfCFTA.” For inter-state party
agreements predating the existence of the AfCFTA, members are under no obligation to extend
‘preferences’ but rather to afford the other state parties the ‘opportunity to negotiate’ such pre-
ferences on a reciprocal basis taking into account their development levels.” It can be inferred
here that as with third-party agreements, the PTG MEN provisions also offer distinctive
approaches to pre- and post-AfCFTA inter-state party agreements.

4.7 De Facto MFN Implications

Among the recent debates surrounding MFN treatments has been whether the legal provisions
embedded in treaties encompass both de jure and de facto discrimination. De facto discrimination
can be described as discriminative measures orchestrated to circumvent the basic purpose of

I‘AfCFTA Protocol on Trade in Goods’, Art. 8:2.

°>Agreement Establishing the African Continental Free Trade Area’, Art. 19:2

*AfCFTA Protocol on Trade in Goods’, Art. 4:4.

*“AfCFTA PTG, Art. 4:3 States that: ‘Nothing in this Protocol shall prevent two or more State Parties from extending to
one another preferences which aim at achieving the objectives of this Protocol among themselves, provided that such pre-
ferences are extended to the other State Parties on a reciprocal basis.’

°>Agreement Establishing the African Continental Free Trade Area’, Art. 3 and 19:2.

9AfCFTA Protocol on Trade in Goods’, Art. 4:4.

https://doi.org/10.1017/5147474562300040X Published online by Cambridge University Press


https://doi.org/10.1017/S147474562300040X

104 Rita Mawufemor Tsorme and Joseph Amoah

Articles of non-discrimination.”” The application of this doctrine has been the subject of some
panel conclusions. Article 18:1 of the AfCFTA Agreement states that: ‘Following the entry into
force of this Agreement, state parties shall, when implementing this Agreement, accord each
other, on a reciprocal basis, preferences that are no less favourable than those given to third parties.””®

In the context of de facto discrimination with reference to the above text, emphasis should be
placed on the term ‘preferences that are no less favourable’. In the case of EC-Bananas III where
the AB was tasked to ascertain whether the term: ‘treatment no less favourable’ constitutes both
de jure and de facto discrimination within the context of the MFN obligation under the General
Agreement on Trade in Service (GATS) IL,” it emphatically noted that ‘there is more than one
way of writing a de facto non-discrimination provision’.'” It was upheld that the ordinary mean-
ing of the MEN clause as provided in GATS II does not exclude de facto discrimination.'’
Against this background, the present authors contest that irrespective of the differences between
the words ‘preferences’ and ‘treatment’, the above terms are substantially similar and therefore
warrant similar interpretation. The AB in the above-referred case concluded that the term ‘treat-
ment no less favourable’ should be ‘interpreted to include de facto, as well as de jure, discrimin-
ation’.'®” This ruling stifles states from doing indirectly what they cannot do directly.'®> Thus,
discrimination on both de jure and de facto basis is prohibited. To this extent, the present authors
argue that the MFN provisions, as provided in the AfCFTA Agreement, encompass both de jure
and de facto discrimination.

A practical application of MEN provisions on de facto discrimination was witnessed in the case
of the European Economic Community — Imports of Beef from Canada,'®* where the panel was
tasked to examine whether the European Economic Community’s (EEC) levy-free tariff quota
regulations for high-quality grain-fed beef was consistent with GATT Article I. Per the regula-
tions, the levy-free qualification was subject to the attainment of a certificate of authenticity.
The primary contention here was the fact that the only agency authorized to issue the certificate
was the Food Safety and Quality Service (FSQS) of the United States Department of Agriculture
(USDA), an entity empowered to certify meat originating from the United States. The panel con-
cluded that the regulations were inconsistent with the MFN principle in GATT Article I as it
restricted EEC market access from origins other than the United States.'%® Thus, in the panel’s
view, the fact that the FSQS, a USA agency empowered to certify ‘meat originating from the
United States’, was the only authorized agency to issue the qualification certificate implied that
meat originating from other states was indirectly being denied access to certification in order
to benefit from the levy-free tariff quota regulations. Hence, the ECC’s levy-free tariff quota reg-
ulations were discriminative in favour of the USA.'%

The AB in Canada-Autos affirmed this position in case law by stressing that:

Neither the words ‘de jure’ nor ‘de facto’ appear in Article I:1. Nevertheless, we observe that
Article I:1 does not cover only ‘in law’, or de jure, discrimination. As several GATT panel
reports confirmed, Article I:1 covers also ‘in fact’, or de facto, discrimination.'®”

’EC-Bananas III [1997] WTO WT/DS27/AB/R, para. 233.

%8 Agreement Establishing the African Continental Free Trade Area’, Art. 18:1.

9%General Agreement on Trade in Services’, Art. IL

'EC-Bananas III, para. 229-234.

1011bid 233.

12EC_Bananas 111, para. 234.

193E H. Leroux (2007) ‘Eleven Years of GATS Case Law: What Have We Learned?, Journal of International Economic Law
10, 749.

'""European Economic Community — Imports of Beef from Canada [1981] BISD 285/92.

1bid.

'%1bid., Findings and Conclusions.

107Supra1 77, Canada-Autos, para. 78.
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To this extent, the present authors acknowledge established international legal practice of
curtailing both de jure and de facto discrimination and argue that the MFN provisions of the
PTG conform with international practice.

The above analysis demonstrates that the PTG MFN clause, unlike that of the GATT, EU-EAC
and EU-ECOWAS goes beyond implied reciprocity as a general feature of MEN clauses to actually
establish material reciprocity. Hence, the clause is a conditional one which strips it of the general
automaticity of the MFN application. Although it seeks to curtail both de jure and de facto dis-
crimination, the clause can only be triggered upon meeting the reciprocal condition. It is also
indicative from the comparative analysis made that African states do not have a single approach
to drafting MFN clauses. That said, a careful examination of the EU-EAC, EU-ECOWAS, and the
PTG MEFN clauses depict a preference for consultation by African states. This is deduced from the
fact that resort to consultation is prevalent in the MFN provisions of all the three agreements
mentioned.'*® Tt is therefore indicative that African states prefer to resolve MEN related issues
through dialogue than to seek legal redress.

5. Implications

It is undeniable that irrespective of the nature of text encapsulated in an MEN clause, it remains
deficient in solving all problems of international trade. Even the widely used unconditional MFN
clause has, to some extent, been noted for discouraging greater trade liberalization.'*” Its auto-
matic nature derails countries from engaging in wider tariff concessions as doing so may trigger
an automatic extension to other states without the obligation for those states to offer anything in
return. Viner alludes to a situation where ‘a country which follows the unconditional practice may
deliberately refrain from making concessions to any country in order that it may avoid the obli-
gation of extending such concessions to other countries’."'® For instance, if country K after con-
cluding an agreement with country L proceeds to make concessions with countries M, N, and O,
it is through unconditional MFN obliged to automatically extend the privileges under the new
concessions to country L. Country L in this instance, may in order to refrain from further obliga-
tions, deliberately decide not to conclude any other agreement but rather continuously receive
preferences accrued from third-party concessions made by K through unconditional MEN appli-
cation. Such a mechanism would disincentivize K from making further trade concessions since,
in practice, countries may be ‘generous but not naive’.'"!

The unconditional MFN clause may also serve as a lock-in tool for strategic trade partner-
ships."'> Thus, the mere prospect of automatically extending favourable concessions to other
treaty partners may discourage countries from granting more favourable treatments to new treaty
partners. As summarized by an interviewee in Adriaesen and Postnikov, 2022,'"> with uncondi-
tional MFN, once you put an offer on the table, ‘you cannot offer anything better to future trading
parties’. Its automaticity decreases governments’ ability to tackle MFN related unforeseen circum-
stances, therefore increasing their reluctance to further trade expansion.''* A practical effect of
this is the United Kingdom’s (UK) recent difficulties in its trade negotiations with the EU

1%Economic Partnership Agreement Between the East African Community Partner States, of the One Part, and the
European Union and Its Member States of the Other Part’, Art. 15:2; 16:4 ‘Economic Partnership Agreement Between the
West African States, the Economic Community Of West African States (ECOWAS) and the West African Economic and
Monetary Union (UEMOA), of the One Part, and the European Union and Its Member States, of the Other Part’;
‘AfCFTA Protocol on Trade in Service’, Art. 4.

109Bailey, supra n. 22, 429.

""%iner, supra n. 8.

"], Pauwelyn (2009) ‘Multilateralizing Regionalism: What About an MEN Clause in Preferential Trade Agreements?’, 103
Proceedings of the ASIL Annual Meeting, 123.

>Adriaensen and Postnikov, supra n. 1, 143.

"Ibid 144.

114 Adriaensen and Postnikov, supra n. 1, 143-144.

https://doi.org/10.1017/5147474562300040X Published online by Cambridge University Press


https://doi.org/10.1017/S147474562300040X

106 Rita Mawufemor Tsorme and Joseph Amoah

where the automaticity of the unconditional MEN clauses featured in both parties’ previous con-
cessions with third parties has constrained their ability to negotiate more favourable treat-
ments.'"> The unconditional MFN does not only discourage tariff reduction but also serves as
a motivation for tariff increment for bargaining purposes.''® States become inclined towards ini-
tially imposing very high tariffs only to reduce them under treaties so as to appear committed to
those treaties.

To this extent, it is based on reciprocal MFN clauses that state parties will be enthused to
expand tariff concessions and curtail other trade barriers.''” They remain confident and content
with the fact that they give nothing without receiving anything in return. Thus, it curtails the free
rider syndrome. Within the AfCFTA framework, the relevance of the reciprocal MEN clause is
most manifested in guaranteeing the preservation of the acquis, the existing RECs’ Free Trade
Agreements (FTAs) which form the foundation upon which the agreement is built.''® The
term acquis was first introduced into the African integration process during the Tripartite Free
Trade Area (TFTA) negotiations which served as a roadmap to the AfCFTA negotiation.'"
Available AU documents establish that the AfCFTA roadmap, was among others, informed by
the RECs and Tripartite acquis.'*® In this regard, although the AfCFTA Agreement does not
define its acquis, inference can be made from the TFTA negotiations. During the TFTA delibera-
tions, the implication of the acquis was explained as follows:

Building on the acquis of the existing REC FTAs in terms of consolidating tariff liberalisation
in each REC FTA: Acquis is a French term meaning ‘that which has been agreed’. In the
context of the Tripartite Free Trade Agreement, it means that the negotiations should
start from the point at which the COMESA, EAC and SADC trade negotiations have
reached. Tariff negotiations and the exchange of tariff concessions would be among
Member/Partner States of the Tripartite FTA that have no preferential arrangements in
place between them. This will both preserve the acquis and build on it."*!

Inferring from the above within the context of AfCFTA, the fundamental conclusion is that there
would be no AfCFTA without the existing RECs which therefore substantiates the need for their
preservation. With this complexity of interlocking existing RECs with a continent-wide FTA,
adopting an unconditional MFN would trigger unintended consequences.'*” It would imply
that a member of the Economic Community of West African States (ECOWAS) could through
the unconditional MFN claim privileges under the Southern African Development
Community (SADC) agreement without the obligation to offer anything in return. Besides the
multiple complexities such an agreement would create, it is also likely to scare away national gov-
ernments knowing the limited control they would have on such future consequences.'*> However,
the reciprocal MFN, as is currently being applied, affords countries the opportunity to bilaterally
negotiate favourable treatments and the assurance that nothing would be given for free.

"bid.

116Bailey, supra n. 22, 429.

"Ibid 430.

118 Agreement Establishing the African Continental Free Trade Area’, Art. 5(b).

19G. Erasmus (2021) ‘AfCFTA Parallelism and the Acquis’, Tralac, www.tralac.org/blog/article/15085-afcfta-parallelism-
and-the-acquis.html (accessed 23 March 2023).

12011 the roadmap to the AfCFTA negotiation, it was stated in A:2(a) that among others, the roadmap to the AfCFTA
negotiation is informed by ‘RECs and Tripartite acquis’. See ‘Indicative Roadmap for the Negotiation and Establishment
of the Continental Free Trade Area (CFTA)’.

"21G. Erasmus (2022) ‘The Role of Negotiating Principles in the Design of the AfCFTA - Tralac Trade Law Centre’, Tralac,
www.tralac.org/blog/article/15746-the-role-of-negotiating-principles-in-the-design-of-the-afcfta.html (accessed 23 March
2023).

122 Adriaensen and Postnikov, supra n. 1, 143.

'2Ibid 143-144.
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The conditional MFN clause is asserted to be discriminatory in nature and does not offer any
advantage over the unconditional one.'** The condition of reciprocity is also noted for raising
difficulties in interpretation with regard to identifying which treatment is ‘equivalent’ to that
which is being offered.'*> However, the present authors posit that with the AfCFTA in perspec-
tive, such negatives of the reciprocal MFN are unlikely to manifest. For agreements predating the
AfCFTA, the term ‘opportunity to negotiate’ as used in the provisions gives the indication that
before such preferences are extended, state parties concerned will have the opportunity to decide
among themselves which treatment constitutes an ‘equivalent’ treatment. Even with agreements
postdating the AfCFTA, the extension of preferences is rendered non-automatic by the reciprocal
condition.'*® Meeting this reciprocal condition on the part of the beneficiary state would require a
discussion among the parties concerned and, in that sense, an agreement would be reached on
what constitutes an ‘equivalent’ treatment.

MFN under the PTG avails a mechanism for state parties to relate to each other individually,
which would enable them meet the requirement of ‘taking into account levels of development of
state parties’.'”” This term, as used in the PTG MFN provisions, decimates the argument that the
negotiation framework of offering something in exchange for something may be unfair towards
states with very few or low duties.'”® Those states are mostly less developed comparatively.
Therefore, although the term ‘taking into account levels of development of state parties’ may
not guarantee that less developed states will not be disadvantaged, it at least provides a legal
requirement for such considerations to be made during negotiations. This is further reflected
in the “flexible and special and differential treatment’ as a governing principle of the agreement'*’
and Article 6 of the PTG which provides that:

In conformity with the objective of the AfCFTA in ensuring comprehensive and mutually bene-
ficial trade in goods, State Parties shall, provide flexibilities to other State Parties at different
levels of economic development or that have individual specificities as recognised by other
State Parties. These flexibilities shall include, among others, special consideration and an add-
itional transition period in the implementation of this Agreement, on a case by case basis.'*"

The use of ‘shall’ stipulates the obligatory nature of the special and differential consider-
ation."”! This system seeks to pique uniformity in trade relations and promote the predictability
of judicial outcomes.

The above provision, like the WTO special and differential treatment provision, also reflects
the principle of variable geometry featured in Article 5 of the AfCFTA Agreement.'”” The

124Ustor, supra n. 32, 176.

'®International Law Commission, Commentary on Art. 11, 12, and 13, para. 42; Bailey, supra n. 22, 443,

126<A fCFTA Protocol on Trade in Goods’, Art. 4:2.

'#Ibid., Art. 4:4.

128Ustor, supra n. 47, 176.

12> Agreement Establishing the African Continental Free Trade Area’, Art. 5(d).

B%“AfCFTA Protocol on Trade in Goods’, Art. 6.

131 As used in statutes, the word contracts, or the like, is generally imperative or mandatory. McDunn v. Roundy, 191 Iowa,
976, 181 N. W. 453, 454; Bay State St. Ry. Co. v. City of Woburn, 232 Mass. 201, 122 N.E. 268; U. S. v. Two Hundred and
Sixty-Seven Twenty-Dollar Gold Pieces, D.C.Wash., 255 F. 217, 218; Baer v. Gore, 79 W.Va. 50, 90 S.E. 530, 531, L.R.A.1917B,
723. In common or ordinary parlance, and in its ordinary signification, the term ‘shall’ is a word of command, and one which
has always, or which must, be given a compulsory meaning; as denoting obligation. It has a peremptory meaning, and it is
generally imperative or mandatory. It has the invariable significance of excluding the idea of discretion, and has the signifi-
cance of operating to impose a duty which may be enforced, particularly if public policy is in favour of this meaning, or when
addressed to public officials, or where a public interest is involved, or where the public or persons have rights which ought to
be exercised or enforced, unless a contrary intent appears. People v. O’Rourke, 124 Cal. App. 752, 13 P.2d 989, 992. Henry
Campbell Black, ‘Black’s Law Dictionary’.

132‘Agreement Establishing the African Continental Free Trade Area’, Art. 5(c); Sutherland et al., supra n. 31, para 292.
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principle of variable geometry is a strategy that allows the negotiation of issues to an agreement of
which not all are binding on all parties to the agreement.'> It ensures that obligations differ for
parties to a treaty.'>* This concept is further explained by the East African Court of Justice’s rea-
soning that the principle of variable geometry is ‘intended, and actually allows, those Partner
States who cannot implement a particular decision simultaneously or immediately to implement
it at a suitable certain future time or simply at a different speed while at the same time allowing
those who are able to implement immediately to do so’."*> Thus, the principle accommodates the
differences in readiness among nations to a treaty. Considering the establishment of a continent-
wide FTA in the presence of sharp economic diversity among African states, this paper concurs to
the opinion of judge Tanaka of the International Court of Justice that ‘to treat unequal matters
differently according to their inequality is not only permitted but required’.'*®

The practicability of such special considerations is already exhibited in the AfCFTA’s liberal-
ization process. By the negotiation modalities, AfCFTA state parties have agreed to eliminate 90%
of tariff lines on goods within ten years for Least Developed Countries (LDCs) and five years for
non-LDCs. An additional 7% of tariff lines on sensitive goods are to be liberalized over ten years
for non-LDCs and 13 years for LDCs."*” This also implies that upon full implementation of the
AfCFTA, the PTG MEFN provisions may only become necessary in relation to the remaining 3%
excluded tariff lines. Although 3% may be minute in numerical terms, it would be wrong to make
such inference without recourse to Africa’s tariff framework. A study by the United Nations
Conference on Trade and Development (UNCTAD), and the United Nations Economic
Community for Africa (UNECA) discovered that Africa’s entire trade is concentrated in about
30 tariff lines."*® Therefore, as noted by His Excellency Mr. Issoufou Mahamadou, the then
President of Niger and leader of the AfCFTA process, even a 1% exclusion constitutes a substan-
tial proportion of Africa’s tariff lines."* In this respect, the 3% excluded tariff lines that will be
affected by MEN application still represent a significant proportion of Africa’s trade and, for that
matter, requires optimum consideration.

One crucial question that beacons in this progressive liberalization process is: how would the
reciprocal MFN clause play out in this framework where during the early years of implementa-
tion, the levels of liberalization among state parties would be unequal?

It should be noted that the principle of variable geometry is expressed as an opt-in agreement
among a subset of countries where the benefits are restricted to those in the subset."*” Within this
context, it is generally expected that states will not request MFN application beyond the conces-
sions they have made. It is however worth noting that the PTG MEFN provisions neither prohibit
nor oblige the grant of such requests. Such requests if made would fall under Article 4:3 of the
PTG which encourages state parties to extend to one another preferences that aim at achieving
the objectives of the AfCFTA."*' It should also be noted that the non-obligatory nature of the

133p, Lloyd (2008) The Variable Geometry Approach to International Economic Integration, University of Melbourne, 3;
‘A Request by the Council of Ministers of the East African Community for an Advisory Opinion Pursuant to Articles 14 (4)
and 36 of the Treaty’ [2009] East African Court of Justice Application No. 1 of 2008, East African Court of Justice 32.

134Gutherland et al., supra n. 31, para 292.

133A Request by the Council of Ministers of the East African Community for an Advisory Opinion Pursuant to Articles 14
(4) and 36 of the Treaty’, 34.

136K Tanaka (1966) South West Africa (Dissenting Opinion of Judge Tanaka). International Court of Justice, 306.

¥7African Continental Free Trade Agreement (AfCFTA), Comparative Analysis of Tariff Offers’ (Tralac), www.tralac.org/
documents/resources/infographics/4276-afcfta-comparative-tariff-offer-analysis-march-2021/file.html (accessed 27 March
2023).

1381 Mahamadou (2018) ‘Report on the Status of the African Continental Free Trade Area (AfCFTA) Negotiations
Submitted to the 31st Ordinary Session of the African Union Assembly of Heads of State and Government’, Assembly/
AU/3/(XXXI) para. 14.

Ibid,

9L Joyd, 10.

141<AfCFTA Protocol on Trade in Goods’, Art. 4:3.
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clause implies that the decision to grant the requested preferential treatment rests on the discre-
tion of the granting state. Even so, once the preference is granted to a state party, it becomes
obligatory to be extended to other state parties on reciprocal basis.'**

Indeed, the reciprocal condition embedded in the PTG MEN is likely to create a pathway of
rights and obligations that differ across AfCFTA state parties. This is because what may be
regarded ‘equivalent’ concession may vary in various instances based on the states involved.
Although some may view this as a disadvantage considering the voidness in equality of conces-
sions made, this should rather be seen as a positive effect that conforms with the principle of
flexibility and special and differential treatment embedded in the agreement.'*’> In line with
Article 6 of the PTG,'** it helps overcome the developmental imbalances among the various
regions of the continent which have for long posed a major challenge to African integration.

It may also be argued that the reciprocal MFN clause would result in a situation where imports
from foreign markets will be offered more favourable treatments than those from Africa and therefore
undermine the continent’s integration process. This argument may gain some grounds if strictly
viewed from a Pan-African lens. From a global perspective, however, it is rather a substantial advan-
tage to international trade with the implication that AfCFTA state parties are not locked from offering
more favourable concessions in future treaties. This is because the reciprocal MFN clause quenches
the fear of unintended consequences attached to the unconditional clause.'*” The reciprocal con-
dition ensures that the clause cannot be automatically triggered in pursuit of a state party’s future
concessions with third parties. For the PTG MFN to be triggered, the granting state must gain
some advantages in return which alleviates its worry about future MEN implications.

Even if assessed from the Pan-African standpoint, it is for this reason that during the AfCFTA
negotiations, state parties were urged to abstain from third-party negotiations until the AfCFTA
came into force.'** Per the requirements of Article 17 of the agreement, a state party must notify
the other state parties of any international trade commitments it makes post-AfCFTA.'*” Thus,
before a new agreement comes into force, the other state parties are given an opportunity to scru-
tinize it."** This would ensure that all post-AfCFTA agreements are void of provisions that may be
considered a threat to African integration as noted in Article 4:2 of the PTG. With third-party agree-
ments concluded before the AfCFTA, state parties maintain the right to negotiate for equal treatment
upon granting equivalent concessions.'*” Unlike preferences granted under other agreements that
require the application of the MFN provisions to import, preferential treatments provided by the
AfCFTA are to be automatically enjoyed by state parties without any reciprocal conditionality.

Though MFN clauses have been noted for multi-lateralizing bilateral agreements, MFN provi-
sions under the AfCFTA denote a multilateral framework hinged on bilateral negotiations. In the
African sense, the reciprocal MFN clause possesses the likelihood of guaranteeing stability in
national production and protecting acquired living standards.'*® This however does not imply
that the reciprocal MFN clause is a guaranteed catalyst for trade enhancement. The reciprocal
condition has been criticized for wielding the potential to reduce the benefits provided by the
MEN clause'”" since its cardinal focus is to ensure equal treatment among state parties and
not necessarily equal treatment between state parties and third-party states.'>

"bid., Art. 4:3.

143‘Agreement Establishing the African Continental Free Trade Area’, Art. 5(c) and (d).
144 AfCFTA Protocol on Trade in Goods’, Art. 6.

4> Adriaensen and Postnikov, supra n. 1, 143.

146Decision on the African Continental Free Trade Area (AfCFTA) Doc. Assembly/AU/3(XXXI)’, para. 9.
147Agreement Establishing the African Continental Free Trade Area’, Art. 17:1-2.
"81bid., Art. 17:3.

149<AfCFTA Protocol on Trade in Goods’, Art. 4.

>%Bailey, supra n. 22, 429.

!nternational Law Commission, Commentary of Art. 11, 12, and 13, para. 37.
1%2[nternational Law Commission, Commentary on Art. 11, 12, and 13, para. 38.
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The relevant issue in MFN discussions is not the rapidness or automaticity of its application
but rather its effectiveness in the harmonization of international trade. With this in mind, it
would be inadequate to analyze MFN provisions without taking into account the economic foun-
dation and background of parties involved. A quantitative study on events under the WTO
Dispute Settlement Understanding (DSU) unveiled that states with larger economies and larger
trade flows are much more able to utilize the DSU."* Out of over 600 disputes raised under the
DSU, only three were initiated by African countries.'>* African states have demonstrated a low
appetite for inter-state dispute resolution. This is largely because they lack the means to deploy
such legal frameworks.'> Certainly, disinterest in dispute resolution is a threat to any inter-
national agreement. Acknowledgement of this fact is the basis for which every international
agreement features a dispute settlement mechanism. Under the United States—Mexico-Canada
Agreement for instance, cases like the Dairy TRQ Allocation Measures, Automotive Rules of
Origin, and Crystalline Silicon Photovoltaic Cells Safeguard Measure were triggered under its dis-
pute settlement mechanism."®

Until African states are able to develop the required means for deploying international dispute
resolution mechanisms, it would be rather innovative for them to initiate legal frameworks that
minimize the need for dispute resolution. Upon a careful examination of the AfCFTA Agreement,
the present authors assert that this is a major objective its MEN provisions seek to accomplish. It
establishes a system with the prospect of curtailing the need for MFN related dispute resolution
since the clause cannot be triggered without an engagement between the state parties concerned.
This assertion is based on the fact that the AfCFTA PTG MEN clause only functions through a
system of consultation. As the USA’s former Secretary of State, Hughes puts it, what the recip-
rocal MEN provides is ‘an opportunity to bargain for’ preferential treatment.'>” It is therefore
expected that since the reciprocal MFN cannot be applied unless an understanding is reached
among concerned parties, there would be little room for MEN related disputes because prospect-
ive causes of future contentions are likely to be resolved in the consultation process even before
the clause is applied.

6. Conclusion

From the above discussions, it is certain that MFN clauses play a critical role in international
trade and possess legal consequences depending on how they are drafted in the treaty concerned.
In comparison with GATT, EU-EAC and EU-ECOWAS, the wording of the AfCFTA MFN pro-
visions is more decentralized with separate provisions for pre- and post-AfCFTA agreements
(third-party and inter-state party agreements) to dilute legal contentions. It is highly based on
dialogue and compromises between state parties. The provisions accommodate a guided bilateral
state engagement which considers developmental gaps rather than a holistic approach.

In the African context, this is critical for a continent-wide trade agreement. The idea of an
economically integrated Africa has been under consideration since the early Pan-Africanists’
days of the 1960s. The vision was, however, deferred by the unwillingness of some states across
the continent. Such hesitance continues to linger as some major African economies, including
South Africa and Nigeria, were initially reluctant to join the AfCFTA. In defence of its stance,

133D, Evans and G.C. Shaffer (2010) ‘Conclusion’, in G.C. Shaffer and R. Meléndez-Ortiz (eds.), Dispute Settlement at the
WTO: The Developing Country Experience. Cambridge University Press, 342.

*“WTO Dispute Settlement Statistics’ (2021), www.wto.org/english/tratop_e/dispu_e/dispustats_e.htm (accessed 5 April
2023); ‘WTO Disputes by Country/Territory’ (2021), www.wto.org/english/tratop_e/dispu_e/dispu_by_country_e.htm
(accessed 5 April 2023).

155Evans and Shaffer, supra n. 154 (n. 186), 342.

%CUSMA Dispute’ (USMCA Secretariat) https://can-mex-usa-sec.org/secretariat/disputes-litges-controversias.aspx?
lang=eng (accessed 11 April 2023).

57 International Law Commission, Commentary on Art. 11, 12, and 13 (9).
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the information minister of the only non-party African state, Eritrea, in a recent post, labelled the
agreement as an unachievable ‘abstract platitude’.'”® Even in its present state, though 54 African
countries have signed on to the agreement, many are yet to complete the final stages of ratifica-
tion and submission of tariff concessions, respectively to permit its full implementation. This has
compelled an interim adoption of the AfCFTA Initiative on Guided Trade."”® The initiative is a
pilot implementation of the AfCFTA with eight African states to, among other things, demon-
strate the feasibility of the agreement.

Against this backdrop, the pessimism among African states necessitates the use of non-
traditional measures such as the reciprocal MEN clause to cling members’ interest in remaining
parties to the agreement. The reciprocal MFN clause enables the granting state to retain some
control over MFN application. Hence, the fear of MEN implications when entering into agree-
ments with third-party states is eroded. This is particularly important since intra-African trade
constitutes only 16% of the continent’s trade activities.'®® Thus, Africa trades significantly
more with external parties and, in that sense, AfCFTA MFN implications will be critical to mem-
bers’ extra-continental engagements, taking into account its membership size. The adoption of an
unconditional MFN clause would have been a cause of worry to many African states. Indeed,
MFN application has in some instances been destructive to the conclusion of future negotiations
with third-party states.'®" In this regard, Simo notes that the unconditionality of the MFN clause
in the AfCFTA Protocol on Trade in Services threatens the conclusion of more favourable third-
party agreements (in relation to trade in service).'®> Annulling this fear implies the erosion of
MEN related scepticism among AfCFTA state parties when entering into future trade agreements.
To this effect, although the reciprocal condition may pose some challenges to MFN application, it
constitutes a necessary compromise for the AfCFTA’s existence.

1385ee: https://t.co/ofDVcB2SYc (accessed 14 March 2022).

1%AfCFTA Guided Trade Initiative’, www.trade.gov/market-intelligence/ghana-afcfta-guided-trade-initiative (accessed 19
August 2022).

1%°Mold, supra n. 5.

1618imo, supra n. 56, 81.

'1bid 92.
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