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OCCASIONAL SERIES

Perspectives of International Law:
Some Examples from Conversations
with Judge James Richard Crawford

Abstract: James Richard Crawford was born in Adelaide in November 1948, where he

went to school and eventually graduated from Adelaide University with an LLB and a BA

in 1971. His political views were coloured by his country’s involvement in the Vietnam

War, and these were reflected in his vision of international law, which he researched

under Ian Brownlie for his LLD at Oxford (1972–73). The result was his seminal text The
Creation of States in International Law. After returning to Australia, James Crawford spent

the next 18 years pursuing a career in academia and government legal service,

culminating in his occupying the Challis chair at Sydney in 1986. Further recognition of

his standing in international law came when Cambridge appointed him to the Whewell

Chair in 1992, and the Directorship of the Lauterpacht Centre 1997–2003 and 2006–
2009. After 23 years in Cambridge, Professor Crawford was elected to the bench of the

International Court of Justice (ICJ) in 2015, where, in May 2018, Lesley Dingle recorded

nearly 4 hours of conversation with him in his chambers at the Peace Palace. The audio

and transcript records of these interviews have been presented in the Eminent Scholars

Archive, along with a narrative biography. During his parallel careers, academic and

juristic, James Crawford wrote extensively on international law. His works reveal a

distinctive vision of the law’s legacy and future prospects. In the present article, Lesley

Dingle expands on some of the perspectives that underpin this Crawfordian vision of

international law, inter alia: historical contingency, human enhancement, the legal

polymath, personal priorities, and constraints on ICJ judges.

Keywords: public international law; academic lawyers; judges; International Court of

Justice; legal biography

PREAMBLE

In May 2018 I was privileged to conduct two lengthy

interviews with Judge James Richard Crawford at the

Peace Palace in The Hague. The audio and written tran-

scripts of these are available on the Eminent Scholars

Archive (ESA) website1.

James Crawford is one of the pre-eminent inter-

national lawyers currently active. He has reached his pos-

ition on the bench of the ICJ (Member of the Court

since 6 February 2015) after a highly acclaimed academic

career in Australia and the UK, and over three and a half

decades of practice in international litigation that includes

29 cases before the International Court of Justice. I have

previously summarised the trajectory of these inter-

twined careers in a biography attached to the ESA audio

and textural record of our interviews, and I refer readers

thereto for details. However, it is germane to reiterate

aspects of this to appreciate the background against

which Judge Crawford’s legal perspectives have evolved.

James Crawford acknowledges that he had grown up

and received his undergraduate training in a milieu that

“felt very parochial” (Q6) and was “remote from other parts
of Australia” (Q15). He was born in Adelaide in 1948, and

after a schooling that he recalled was happy, if containing

“nothing especially distinguishing” (Q4), James took his first

steps on the pathway marked “international law” by

taking a BA and LLB at Adelaide University between

1966 and 1971. Here he fell under the tuition of

Professor Dan O’Connell2, who taught courses in inter-

national law. A critical factor in their relationship was that

it coincided with the Vietnam War, to which the Liberal/

Country government of the day had committed
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Australian involvement (1962–73). James was a strong

critic thereof, and had taken part in at least one demon-

stration against it – a silent vigil on the steps of

Parliament House organised by the Quakers. His father,

although a businessman, was a Labor party supporter,

and the family were of a republican disposition.

O’Connell, on the other hand was a supporter of the

then government’s actions in Vietnam, and he and James

were “never close” (Q8), partly for that reason.

It was unsurprising therefore that when he went to

Oxford on a Shell scholarship to study for his doctorate

in international law in 1972, James chose not to study

under O’Connell, who simultaneously had also moved

there to take up the Chichele Chair of Public inter-

national law. James chose to work with Ian Brownlie3,

then a lecturer at Wadham College, who was also left-

leaning politically, and with whose legal interpretation of

things international James was “much more in line” (Q10).

[Coincidentally, Brownlie succeeded O’Connell in the

Chichele Chair, when the latter died prematurely in

1980, although this was after James had completed his

Oxford stay and was back in Adelaide].

An important crossroad in James Crawford’s legal

journey came with his decision to return, somewhat pre-

maturely, to Adelaide in late 1973. This decision was

made for family reasons and caused him some heart-

searching, with James admitting his fears that it would, or

at least could, have resulted in his becoming stuck in a

“home town” dead end (Q15). As it was, the move to a

lectureship in 1974 at his alma mater provided the foun-

dation from which he was able to launch his remarkably

successful academic career in international law.

Key to this was the chance appointment of Eli

Lauterpacht4 (whom James had met briefly when he

visited Cambridge during his Oxford days) to a three-

year post (1975–77) as Legal Advisor to the Australian

Department of Foreign Affairs, based in Canberra

(although Eli spent a good deal of his time on inter-

national legal duties in New York and elsewhere).

Lauterpacht, as Legal Adviser (on leave from Cambridge),

initiated two meetings of interested international law

scholars in Canberra, and James attended these.

[Coincidently, he was writing up his Oxford doctorate

and establishing his famously arduous work regime]. The

Lauterpacht-inspired meetings allowed James to acquaint

himself with various government officials - “younger
members of the Department of Foreign Affairs and the
Attorney General’s Department…” and he had “…quite a
lot to do with them later on.” (Q16), although at that time

he had no professional contact with Eli himself during

these meetings.

These governmental ties persisted over the years.

Initially they led to James’ appointment as a Member of

the Australian Law Reform Commission (1982–84), in

what Judge Crawford described as his “first breakthrough
into what I might call public affairs” (Q15). Later in 1991,

they led to his retainment as legal counsel for, initially,

Nauru (ironically against Australia) and then for Australia

against Portugal, in his first two ICJ cases. These were his

breakthrough into the rarified regime of ICJ counselling,

and formed the launch-pad for his remarkable record in

international litigation: “that was the beginning of my inter-
national law practice.” (Q32).

For the purposes of identifying some of the roots of

the Crawfordian vision of international law, his work on

the Australian Law Commission is important. Two of the

References he was given were directly related to inter-

national law matters, state immunity and admiralty juris-

diction, but it was the third, his first serious exposure to

human rights issues, that I wish to note here. Although I

shall expand on this later, suffice to say here that this

Reference, on which he produced a major collective

study5, provided James Crawford with practical (in the

form of field work) and philosophical exposure to the

thorny issues bearing on human rights and the inter-

related problem of group rights. Although the immediate

questions related to aboriginal customary law, (or native

title laws as discussed by Justice Paul Finn6 in a further

ESA interview 2010, Q24), the underlying fundamental

problems loom large in international human rights law.

His early Australian experiences informed his under-

standing of the complexities of such matters when he

later had to wrestle with them at the international level.

His government contacts, and the long-standing per-

sonal relationships established at this time, stood James in

good stead. He revealed in our conversations (Q86) thatFigure 1: Schooldays. Veale Gardens, Adelaide, January 1964.
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it was during the mid-1980s (he moved permanently

from Adelaide to Sydney in 1986 to take up the Challis

chair of international law), that he was first approached

by government officials with the proposal of having an

Australian on the ICJ bench. A plan with a gestation

period of 30 years!

At the relatively young age of 44, James Crawford

became the 10th Whewell Professor of international law

at Cambridge in 1992, and during the next 23 years he

played a full role in the academic life of the Faculty of

Law, lecturing and supervising post-graduate students,

and being inter alia Faculty Chairman, as well as serving

on the Library Sub-syndicate. More pertinently for our

interest here, he was Director of the Lauterpacht Centre

for International Law on two occasions (1997–2003 and

2006–2009). This facility was the direct development of a

notional and subsequently substantive Research Centre

for international law started by Eli (later Sir Eli)

Lauterpacht in 1983. It was from this prestigious base,

with its through-put of world-class international lawyers

and thinkers, that Professor Crawford conducted a paral-

lel research operation based on his great variety of legal

cases, arbitrations etc.

The Cambridge period of his career built on the solid

foundations of academic and practical work in Australia.

His installation at Cambridge also coincided with his elec-

tion to the UN International Law Commission (1992–
2001), which expanded his horizons and allowed him to

put his stamp on issues that, in retrospect, he looks upon

as some of his crowning achievements. Clearly, during

the two decades he spent on the edge of The Fens,

Professor Crawford prospered intellectually, and greatly

extended the reach of his professional experience. His

output of 12 textbooks and monographs, and 111 other

written offerings during his Whewell years represents a

veritable flowering of scholarly achievement. In the Liber
Doctorandorum to honour Professor Crawford’s retire-

ment from the Whewell Chair in 2015, Philippe Sands7

called him “the principal public international lawyer of

our age.”8

From this melange of intellectual endeavour emerged

the second Australian incumbent of the ICJ bench. James

Crawford took up his post on 6 February 2015 at the

Peace Palace in The Hague, where I was fortunate

enough to interview him and spend two uplifting days in

interviews in May 2018.

SOME ASPECTS OF THE
CRAWFORDIAN VISION OF
INTERNATIONAL LAW

According to Chinkin and Baetens, James Crawford “is
not associated with any ‘school’ of international law,

rather, his commitment is to international law as an

“open system”, a practical tool for the resolution of

often apparently intractable international problems.”9

Judge Crawford has written at great length and in

depth on international law, and it was a privilege to hear

him encapsulate succinctly how he perceives it to func-

tion, based on the broad spectrum of his legal experi-

ences. It would be impossible to do justice to his

scholarly writings in a short space, but fortunately he set

out his ideas in his Hague Lectures (in 2013) which were

separately published as Chance, Order, Change (in 2014)10.

These 15 lectures gave him the opportunity to

expound on the nature of international law, and although

he eschews characterisation as a theoretician (“I had a
choice to work in theory of international law and turned it
down” (Q94)), he did agree that Chance, Order, Change
allowed him to theorise more than in his earlier writings.

His Hague Lectures were an opportunity that he wel-

comed (see answer to Q150), as he was able “to address
questions which advanced students….habitually ask,”
(Q142); in other words, to explain some of the funda-

mental paradoxes of international law, as we now know

it,. As one of Chance, Order, Change ’s reviewers posited,
it gave Professor Crawford the opportunity to “[defend]
his vocation from doctrinal attack…..it is a personal

work”11.
To do this in Chance, Order, Change, Professor

Crawford stepped back and looked from a higher vantage

point at the topic to which he had (then) devoted over

forty years of his life. He dissected it under “three big
questions: international law as law; international law as a
system; [and] international law and its relationship to the idea
of the rule of law,” (Q141). To paraphrase, he tried to

answer the questions: is it “law”?, is there a “system”?,
and on what conditions could there be the “rule of law”
at the international level?

Despite the categorization that James Crawford used,

he knew that these “big questions” subsume immensely

complex notions in what he described as “a dynamic
kaleidoscope” from which a “form of order…arises out of
something approximating to chaos” (Q93).

Further, as he sets out in Chance, Order, Change, at its
heart international law is the “product of a process of

claim and counter claim, assertion and reaction by

Governments as representative of States….[and in this

process] rights are asserted and duties are relied on by

reference to norms based on express agreement or

custom. International law is both a process of assertion

and reliance and a system of principles and rules”12. So it

is law, but “a special sort of law, because of the circum-
stances of international relations.” (Q94).

These notions show that Judge Crawford acknowl-

edges there is a high degree of subjectivity in interpret-

ation, which implies that personal attitudes will play an

important role in the law’s interpretation. Each practi-

tioner will have their own vision of its scope and

emphasis within the plexus of formal restraints.

Below I shall focus some observations of James

Crawford’s personal perspectives on what is encom-

passed within international law as revealed from our ESA

conversations: this will help define a Crawfordian vision,
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although I suspect he will eschew such personalisations. I

shall pick out topics and aspects where readers can hear

his rationales in his own words, and catch the nuances

and appreciate the self-deprecating, but authoritative

manner, in which he explains certain topics that I have

chosen to highlight.

THE HEARTOF INTERNATIONAL
LAW: HISTORICAL CONTINGENCY

Professor Crawford presented his Hague Chance, Order,
Change Lectures as a conception based on an evolution-

ary pathway: the result of historical happenstance,

ordered by a system, and adapted by change to suit its

purpose. The system of international law is seen from a

Darwinian perspective; it is an ongoing story of the law’s
evolutionary development.

He explained that “International law [is] a system which
is not preordained, which is not determined ultimately by any
set of formulas or principles, which is extremely contingent,
but nonetheless has an ordering force.” (Q93).

The theme of contingency is paramount. “I think that
there’s more history in international law than there is theory -
[it] is more determined by its history than it is by any system-
atic body of a priori thinking” (Q94). He emphasised this a

propos a question on his 2012 revision of the famous

text Brownlie’s Principles13 that “particular international rules
came into existence quite often by chance…or in response to
specific needs, which may change. You’ve got to acknowledge
that international law is profoundly contingent in historical
character. That makes me, I suppose, a constructivist… The
international law we have is different because certain people
did things on certain days and you’ve got to acknowledge
that, and it doesn’t amount to a metaphysics of international
law except to the extent that in any field of human endeavor,
if you do something you are implying a certain version of
human life. I come back to saying it’s contingent.” (Q120).14

His vision of the contingency of international law

implies that under different circumstances, the constraints

under which international lawyers now operate would

have varied. He gave an example from human rights law.

“Is ethnic cleansing genocide?” …..”If you had been drafting
the Genocide Convention you could have defined the term
‘genocide’ to include ethnic cleansing. By ‘ethnic cleansing’ I
mean the clearing out of people from a certain territory
without necessarily exterminating them, or exterminating only
a very few of them. [But] as a general matter you cannot
equate ethnic cleansing and genocide as it has been
defined… .maybe we could have a better definition but we’re
not going to get a better definition.” (Q122).

But this definition, the one we have, not necessarily

the best one, is the one that has to be applied. In this

sense, James Crawford is a positivist “international law is a
discipline or a profession, I don’t mind which you call it, in
which a certain range of techniques going back to heuristic
devices of interpretation and historical analysis of what hap-
pened to produce certain outcomes…. one of the functions

of an international lawyer is to be honest about the history of
the subject and what the consequences of that history have
been and to believe that there are consequences. The world
looks like a free-for-all; it’s not as much a free-for-all as all of
that.” (Q122). In the end, though, international lawyers

“are forced to use international law because that’s what’s
there.” (Q93)

This pragmatism, tinged with subtle humour, led him

to comment that “there is widespread doubt in the general
community about whether international law is law, and you’ve
got to acknowledge that, and there are reasons for the doubt
and there are so many areas of disorder and so many cases
of defiance of international law. The ordinary person, the
ordinary intelligent onlooker would expect a legal system to
have consequences and it’s possible to say international law
doesn’t have consequences. It’s not possible to do it if you
look very carefully at the subject, but I still think that propos-
ition has to be defended and it matters, particularly because
the question, “what is the role of the international lawyer?”:
an international lawyer isn’t the same as the governor of the
world, but if someone comes to you, irrespective of whether
they are a state or a non-state entity, and says, “What’s the
international law of X?” if you can’t provide an answer, a
credible answer, then you shouldn’t be doing what you are
doing, you should be doing something else, perhaps becoming
governor of the world.” (Q122).

When I put it to him that the “course” of inter-

national law mentioned in his book’s title is an allusion to

the law evolving as practical problems present them-

selves, and suggested that this evolutionary process is

dependent on contingency, he responded “Absolutely, it’s
precisely what I’m trying to say” (Q147). In James

Crawford’s vision, pragmatism and contingency lie inter-

twined at its heart. Rephrased, he said that “my image of
international law [is] something which happens to some
extent by chance, but creates order out of it, and it’s then
subject to change.” (Q149).

Judge Crawford’s vision, which is so informed by con-

tingency, is guided by his appreciation of the historical

pedigree of international law. This probably has its roots

in his own interests in history. He studied the subject

(along with English and international relations) as part of

his BA at Adelaide, and mused that had he not gone into

law, the only other academic subject he could have

envisaged teaching was history (see Q75). In a subject

where James Crawford saw international law for reasons

of “happenstance….develop[ing] in Western and Central
Europe” (Q93), a knowledge of European history is essen-

tial to appreciate fully its evolution, and particularly its

links with European colonial development.

His works are peppered with historical references

and examples, ranging from the Peloponnesian Wars,

through the Middle Ages, the Victorian era and the 20th

century. His deep interest and knowledge of these histor-

ical roots speaks through his understanding and interpret-

ation; a studious combination of pragmatism and a search

for morality. He never loses sight of what is possible,

“what is”, as written in the texts (where there is
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certainty, it must be applied), it is a way of “telling the
truth about the ought in international relations” (even if we

don’t like it) (Q123), but also where “what ought” can be

finessed. After all, as Philippe Sands said, Crawford’s
views are applied by one noted for his “generosity of

spirit and humility”, while his law is one that demands a

“commitment to [a] system of international law for all.”15

James Crawford concluded in Chance, Order, Change
that the essence of modern international law is its univer-

sality, a goal towards which we are struggling. It is within

its embrace that any “clash of civilizations” should be

fought out16. Such a utopia will have to come into place

by “happening”. “It won’t be implemented because someone
holds a conference and says ; ‘Let’s agree to this’. It [will] be
implemented because over a range of situations it’s found to
be the best way of addressing problems….and will happen as
an evolutionary matter because we don’t have any choice.
The alternative to evolution is war, and it doesn’t seem to be
a realistic solution now that we have nuclear weapons.”
(Q155).

INTERNATIONAL LAWAS THE LAW
OF HUMAN ENHANCEMENT

James Crawford’s vision of international law is deeply

embedded in his concern for the human condition, but

as a lawyer he knows that this concern has to be moder-

ated by the rules and texts that apply to a particular time

and place. It manifests itself as concern for both indivi-

duals and groups: “international law is a law of coordination
addressed to human problems” (Q115).

What influences may have reinforced James’s inher-

ently humanistic outlook? First, he was exposed early in

life to his family’s progressive views on labour relations,

and there was his own association with the church as a

youth where he ran the local boys’ club (he was also

head sacristan at his local parish church (Q5)). In add-

ition, his reaction to the political and humanitarian

excesses of the Vietnam War had a great effect on him;

“I was much affected by the Vietnam War” (Q5) , which

apart from his parents and school, probably had the

“strongest influence” on his youth, and certainly influenced

his relationship with Professor Dan O’Connell during his

undergraduate days. Later, at Oxford, and subsequently,

his close friendship with Ian Brownlie, who was an advo-

cate of human rights law as part of international law17

was very influential: “I knew Ian very well and worked a lot
with him and my attitude [to international law] was not that
far away from his.” (Q119).

His first close encounter with the subject of human

rights in the field, in action, was a component of his

work for the Australian Law Reform Commission. His

work on the Aboriginal Customary Laws Reference was

an indirect result of acquaintances made in the 1970s,

and in particular his long-term friendship with the “active
and dynamic” Michael Kirby,18 tfounding resident of the

Commission. His brief for the recognition of Aboriginal

Customary Laws was to consider the basic question set

out on 9 February 1977, by the then Federal Attorney-

General, Mr RJ Ellicott QC19. It was summarised in

ALRC Report 31 (1986) as “whether it would be desirable
to apply either in whole or in part Aboriginal customary law
to Aborigines, either generally or in particular areas or to
those living in tribal conditions only.”

On the occasion of the 40th anniversary of the ALRC,

Judge Crawford penned a somewhat tongue-in-cheek

comparison of his present situation with a photograph of

himself in the bush gathering data for his report on

Aboriginal Customary Laws. But of course, there was a

very serious message behind the two images. He

summed up the field trip he made with the late Alice

Tay20, another of the Commissioners.

“[W]e produced, a genuine debate on issues

which may now seem somewhat dated, but none-

theless was [a] genuine debate that contributed, I

hope, to an understanding of the questions.”
“I have vivid memories of the consultation

process. To give you a vignette, Professor Alice Tay

was one of the members of the division on

Aboriginal Customary Laws. She was a Singapore

Chinese Professor of Jurisprudence at Sydney.

Soigné was an understatement when it came to

Alice. She was extremely well-groomed, and she

came with me to conduct the women’s meetings

in a remote part of the Northern Territory with a

Figure 2: Dr James Crawford, with Pintubi men, during field
work for the Australian Law Reform Commission for the
Recognition of Aboriginal Customary Law. Circa 1982.
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group of Pintubi under the roughest conditions

imaginable. We had a rough flight in a small plane

during which she was airsick, we had a rough

drive 20km on unmade roads to get to the

meeting. It was a very hot day. I, for one, had to

sit in the sun because all the shade was taken by

the consultees, very sensibly, and I developed heat

stroke as a result. At the end of the day Alice,

having conducted her meeting and gone lizard

hunting with the women, was immaculate as ever,

a remarkable achievement. I was dishevelled at the

beginning of the day and must have looked

unspeakable at the end of it.”21

Judge Crawford characterised the complexity of the

problems with which this Reference was posed.

“Aboriginal customary laws…..[was] one of the biggest pro-
jects I have ever done. It was a two-volume report and I
understand of all the reports…of the Australian Law Reform
Commission, it’s the one which has been most referred to by
scholars and the most cited. It was a very difficult project and
it was one of those projects I really needed to do it twice.
Once to learn how to do it, and the second time to do it prop-
erly, but that didn’t happen.”(Q26)22

A sense of the legal and sociological problems with

which any legislators would have to wrestle can be

gauged by even a cursory reading of paragraphs 114–126
of ALRC 31, where the Commissioners set out

“Arguments against Recognition of Aboriginal Customary

Laws”23.
While the Commissioners were cogitating, and before

the 1986 report appeared, the Australian National

Commission for UNESCO organised two symposia in

1985, and papers resulting from this were published in

1988 in a volume that (then) Professor Crawford

edited.24 His two contributions do not mention

Aboriginal Customary Laws25, but it is clear that by this

stage James Crawford’s views on these human rights

topics had expanded well beyond the local (Australian)

context. The focus of the symposium was on the broader

issue of “third generation” of collective or peoples’
rights, in contrast to established human rights.

His chapter shows that he was already thinking about

the way the notion of rights was becoming blurred. “[A]
lot of the things ….put forward as rights to peoples, were
really individual rights exercised in conjunction with others.
Minority rights are an example of that. At the time, and even,
I think, now, we don’t attribute rights to minorities as such,
we attribute rights to members of minorities to do things in
conjunction with other members of a minority. So a lot of the
discussion about rights of peoples was very woolly, lacking in
rigour, and I was really attempting to introduce some rigour
to it.” (Q31).

This focus on rigour is a feature of the Crawfordian

vision. For James Crawford, the law has to be accurately

portrayed - “woolliness” is an anathema to him. Clients

seeking his advice, or recipients of his adjudications need

to know precisely where they stand, even in the world of

human rights, James Crawford is a pragmatist. This was

emphasised in an answer apropos his adding an “historical
and doctrinal” introductory chapter into his revision of

Brownlie’s 7th edition of Principles26.
“I don’t think it’s possible to say there is such a thing as

an immanent and categorical conception of any particular
right. If that makes me a positivist then I’m a positivist.”

I’m not an unalloyed positivist, but there’s no rule or
theory or concept that the human right to property has to be
the same in Europe as it is in South America. It depends on
the formulations in the texts and sovereignty, as applied to
treaty-making, allows states to come up with different formu-
lations. They may be good formulations, they may be bad for-
mulations, but they are what we have and if your function as
an adjudicator is to apply those treaties then you start with a
text and you are constrained by the text. I’m very strongly
opposed to the view which you get in some versions of critical
legal studies, and some versions of realism, that texts are not
a constraint. If texts are not a constraint then we are out of
business.” (Q 119)

In effect, this allows the notion of relativity into the

process of interpreting human rights, but only to a

certain extent. Context will be crucial, but examine the

issue. It certainly brings the subject down to forensic ana-

lysis, rather than popular perception.

A POLYMATH’S VISION

Philippe Sands, in his eulogy for Crawford’s retirement

from the Whewell chair speaks of his “openness to

ideas”, while Chinkin and Baetens refer approvingly to

him as a “generalist”. Both hint at an aspect of the

Crawfordian vision that helps explain why in court and in

teaching he gained a reputation for being “the principal

international lawyer of our age,” and “the most brilliant

performer of his generation”.27 One of the reasons for

this degree of confidence, versatility, and ability was high-

lighted by his answer to questions relating to memorable

features of his career in practice.

“The “Gabčíkovo-Nagymaros” case28 for Hungary was my
first lead in the court and it was very important in my forma-
tion as an international lawyer. It gave rise to the experience
of working with technical experts on environmental and scien-
tific matters which is something I love doing and continued to
do in the whaling case, for example, for Australia against
Japan29, in the two Indus waters arbitrations for Pakistan
against India and in a number of other cases, and in several
of the Costa Rican cases against Nicaragua, and one of the
Colombian cases against Ecuador.

That’s something I greatly enjoyed - working with experts
in other fields, geomorphology, water-sediment transport,
things like that. Generally environmental sciences, fishery
science, that was a great experience.” (Q66)

In short, James Crawford is a legal polymath, who is

very well-informed, not just from necessity, but also deep

personal interest.

This versatility meant that James was able to handle a

great range of briefs: “….across the field of international
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law; boundary cases, some advisory opinions, [and ] cases to
do with international organisations. I was expert in the
Canadian Supreme Court in the Quebec reference30 and that
was a significant influence and has given rise to a very
important judgment of the Canadian Supreme Court, funda-
mental in its significance, which then fed back into the Kosovo
advisory opinion31 where I was counsel for the United
Kingdom with Daniel Bethlehem32, and also the work I did in
relation to the Scottish Independence referendum33”.

In addition, he undertook a lot of work in investment

arbitration “both as counsel and as arbitrator….[where] I
contributed to the modern formation of the field of invest-
ment arbitration which is a contentious area.” (Q66).

It is no wonder that the firm of barristers Professor

Crawford helped to found in 2000 was highly successful:

“Matrix Chambers34 was unusual in trying to bring together
academic lawyers and practitioners” (Q55). Although

Crawford was keen to stress that the cases that came his

way were “largely happenstance - whatever happens next,
whatever comes in the door” (Q66), a result of the “cab
rank rule” (Q32), the salient fact was, that his great

success in such a diversity of cases was primarily down

to his effectiveness - a result of his great depth of knowl-

edge, attention to detail and understanding of the subject

in hand. As Philippe Sands, again writing in his eulogy on

Professor Crawford’s retirement, wrote in 2015: “To
international litigation he has brought a distinct style of

advocacy….direct, subtle, and fearsome.”35

Through his polymath approach, James Crawford has

been able to bring his breadth of interest to bear on his

overall perspective of international law, and not just in

the courtroom. In his concluding sections of Chance,
Order, Change, he bemoans the failure of the UN’s New

International Economic Order (proclaimed in 1974), and

the “common heritage of mankind”36 as international

legal concepts controlling fair access to universal natural

resources such as access to oil, water rights, and

resources of the sea-bed, the moon and Antarctica.

Nevertheless, despite its failings, international law “in the

race for order…. is part of our common heritage, and a

vital one.”37

PERSONAL PRIORITIES IN
INTERNATIONAL LAW

In his answers to two questions a propos his personal

achievements as an international lawyer, Judge Crawford

provided a window on his vision for international law as a

vehicle for good global order. In Questions 59–60 we

were considering the completion of the UN international

law Commission’s second draft on State Responsibility

when he was the Special Rapporteur: “my greatest single
achievement as an international lawyer [was] to finish the
articles on [state] responsibility and the associated work,
commentaries, the books and so on.”38

Within that context he singled out one item. “Article
48 was an attempt to bring together strands of international

law in various cases. The concept of peremptory norms, the
concept of obligations erga omnes, the concept of obligations
erga omnes partes, in a systematic way, and if I had to iden-
tify the single most important contribution, which I have tried
to make, to international law it’s Article 48 of the ILC
Articles.” (Q143).

For a scholar who has already achieved so much, this

focus on a particular topic within an area of endeavour

tells us much about his vision of his own role in the

panoply of “the rage for order” in international law. He

saw this as his contribution to the building of the great

edifice of international law. The decision of the ICJ in

Belgium v Senegal tacitly accepted Article 48, without dir-

ectly referring to it. Judge Crawford referred to the ICJ

as applying “customary law by stealth”39

“Article 48 was an attempt to bring together strands of
international law in various cases…Well, it’s perhaps a rather
over dramatised way of saying it, but the key question in
Belgium v Senegal was, “What was the legal interest of
Belgium in respect of allegations of torture against the head
of state of a third state in proceedings in Senegal. Hissène
Habré40, since convicted, and you might say that the legal
interest of Belgium was because of their taking a specific pro-
cedural role under the Torture Convention in seeking trial or
extradition. The Court didn’t do that. The Court said that by
virtue of the provisions of the Torture Convention the prohib-
ition on torture is a collective interest, erga omnes partes they
used the phrase, and that’s what Article 48 says….I was very
pleased that in Belgium v Senegal the Court, in effect,
endorsed Article 48 without mentioning it, and that’s what I
meant by stealth.” (Q143).

THE CRAWFORDIAN VIEWOF
LIMITATIONS OF AN ICJ JUDGE

The final chapter (XV) of James Crawford’s 2014 Chance,
Order, Change is entitled “An irremediably unjust world”.
It seems a bleak prospect for one who, to quote Philippe

Sands again,41 has “a driving belief in the rule of law and

….. a commitment to the system of international law for
all.”

In this chapter, which was cited in the Index under

“Justice”, Professor Crawford explored to what extent

the law can “serve to remedy substantive inequality and

other forms of injustice”. Significantly, he simultaneously

cited the “decentralized structure of international law as

permitting “substantive inequality”42, implying, ironically,

that international law contains the seeds of some of the

very injustices it seeks to combat. He concluded that not-

withstanding its inbuilt injustices and despite its many

weaknesses, international law is a vital part of our

common heritage. To requote again a phrase he used in

Q93, we “are forced to use international law because that’s
what’s there.” It may be a flawed tool, but it is the instru-

ment we have for the foreseeable future.

Given the urgency to advance what he calls “The
search for human flourishing”43, Judge Crawford might be
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forgiven for seeing a role for ICJ judges as pro-active

champions, using their positions directly to address

instances of “substantive inequality”.
But not so. James Crawford, while intuitively being

such a champion, is also a man of the law. In his vision,

“It’s not the function of individual judges in the International
Court to solve the problems of the world. It[’s] … to decide
individual cases. I bring my attitudes to responsibility to the
decisions of individual cases and so do the other judges in the
Court, but the Court’s process is a collective process. I have
whatever influence on the Court I am entitled to have by
virtue of the strength of the arguments in the cases in which I
am entitled to sit. That’s the beginning and end of it.”
(Q138).

The above quotation is taken from a response to a

citation I had made to him of Katja Creutz’s review of his

State Responsibility: The General Part44 to the effect that

“For a scholar dedicated to [the general law of state

responsibility] there is no better place than the World

Court; the position will help him clarify obscurities and

inadequacies”45.
Again Judge Crawford disagreed. He is averse to tin-

kering with the law, even to achieve noble ends. “[Y]ou
are constrained by the text [of treaties]. I’m very strongly
opposed to the view…..that texts are not a constraint. If texts
are not a constraint, then we are out of business.” (Q119).

This stance was reiterated when commenting on an

article by his successor in the Whewell chair, from which

I paraphrased to the effect that on viewing international

law “as a legal system rather than a mix of discrete treat-

ies,” this empowers “courts to develop international law

beyond the intention of governments,” amounting to

“evolutionary interpretation”. This would allow judges to

promote what “is legal” rather than what is “good and

efficient”46.
Judge Crawford responded that, as he saw it: “The role

of a judge in international law is to apply the applicable texts
and I can tell you as an international lawyer which texts are
applicable. I know what the rules are about, who has entered
into treaties, and who has not, and how those treaties have
been interpreted. They’re not necessarily right on all those
questions but the questions are capable of an answer. The
function of the court is not to produce a global synthesis of
legal norms, it’s to apply the applicable legal norms in an
appropriate way and the secondary rules have the feature
that as secondary rules of interpretation and so on, they assist
in your doing so in a way that’s appropriate having regard to
the coexistence of other norms, but they don’t give you a
licence to go and improve things as you think fit.” (Q157).

Some of the views Judge Crawford expressed had

echoes in comments made by two of the former ICJ

judges I had previously interviewed for ESA.

Sir Eli Lauterpacht (Ad hoc Judge)47 whom I inter-

viewed in 2008, referred back favourably to the 70s and

the days of the Cold War, when international politics

were played out in the ICJ48. He spoke of Manfred

Lachs49, a Polish international lawyer who was President

of the ICJ (1973–76). “[He] was a very shrewd lawyer, but

very politically inclined, [and] tended to find political solutions
to the cases… [in contrast to] somebody like, say, McNair50

or Fitzmaurice51, who would approach a case in strictly legal
terms.” To illustrate this, Sir Eli gave an example, which,

coincidently, involved Australia. “[In] the Nuclear Test case
in [197452] [he] produced the solution that involved the
court saying that the case had become mute by virtue of the
various statements made by the highest authorities in France
that this would be the last of their atmospheric nuclear tests.
This was not a point that had been raised by the Australians
at all, but Lachs seized on it and he persuaded the Court to
go along with him, to produce a solution that avoided the
necessity for the Court to pass upon the legality or illegality of
nuclear testing. That issue, I believe, he felt would have
divided the Court in an unacceptable way. So the Court
escaped from the situation by this approach that the case
had become mute: there was no need to go into the merits
on account of the statements made by the French author-
ities.” (Q159).

Sir Eli recognised that Lachs had avoided a damaging

split in the Court.

Dame Rosalyn53 (in an interview in 201154) speaking

as a “liberal judge” commented that ” [m]y inclinations are
to find things are possible if one can, rather than impossible,
and always to have in mind the people we are trying to
benefit with what you are doing.” (Q98). She added that “I

Figure 3: Sir Eli Lauterpacht and Professor James Crawford
laying the foundations for the Finley Library extension to the
Lauterpacht Centre in 1996.
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believe you, as a judge, should not opine on anything except
when Counsel have had a chance to argue in front of you
and the other side come back on it. Otherwise you should
keep your thoughts to yourself.” (Q112).

On dissenting, she believed that “a dissenting opinion
should in my view not be what you would have done. You
should merely, I think, say why you can’t agree with what has
been done and a separate opinion should not be a long aca-
demic article.” (Q116).

Speaking of international law as a system, she looks

upon it “[ as a way] of making decisions. You have always
got the tools to answer a particular problem even if you can’t
pull out of the drawer a prior decision on that problem. So I
don’t agree with Philip’s views that there are topics on which
you can’t answer. I would certainly agree that the fact there
can be, in my view, a legal answer to every legal problem
does not necessarily mean you are on your own way to better
international relations or better compliance…” (Q117). (Her

reference to Professor Philip Allott was apropos his

views on the laws of war which he described in his

2011 ESA interview as “You can’t have a law of war. It’s
ridiculous. War is mass murder and indiscriminate destruction
of property; you can’t have a law of that.”55).

On the issue of policy vs rules she considered that

“There are rules that you find in treaties, or qualified extent
in prior case law, or in custom when you identified it, and the
job of the international lawyer is to locate that and apply
it….. but I think that there are a very, very limited number of
rules. Rules are things that simply cannot be gainsaid, and
there’s not much of that in international law….. So almost
everything you could say to me bears another thing. The job
of the international lawyer is to be aware of that, to look at
the facts of the present case and at the policy issues involved,
and to find the preferred and better answer in that case.”
(Q138). So for her, policy is an integral part of decision

making.

These views are, in the final analysis, pragmatic, and

are neatly summed up by Judge Crawford apropos

another comment made by Philippe Sands in his eulogy

to Professor Crawford’s retirement to the effect that

“the world of practice and process offers particular

attractions”56.
“I don’t think there is any value in denying the legal char-

acter of international law, though you have to keep your
powder dry and you have to realise that laws are not always
complied with. There are acute problems of compliance and
performance, but in the end, if something has to be done for
the future in international relations, international law is one of
the instruments we have, one of the few instruments we
have.” (Q94).

SUMMARY

The Crawfordian vision of international law was nurtured

by world events while he was still a schoolboy, and more

than half a century later he still pursues his goal of a

“search for human flourishing”. He identified its root

cause in a 2017 interview at a meeting of the Australian

Bar Association in London in answer to a question by

Hogan-Doran SC as to why he had chosen to follow a

career in international law57.

“My interest goes back to 1962, the Cuban Missile

Crisis and the feeling that there could’ve been thermo-

nuclear war, which we know now to have been true,

there could have been, and the feeling that we’ve got to

do something to arrange these things more sensibly than

we have done, so that was the real reason.”
Such an answer has overtones of his career, perhaps

his life, being a mission to improve the ordering of the

world for the benefit of all - his “law of coordination
addressed to human problems” (Q115). Notwithstanding

this visionary aim, James Crawford’s main achievements,

in his eyes, reflect an underlying appreciation of the com-

plexity of what the umbrella of international law

embraces. Hence its advancement can only be incremen-

tal, the Order and Change of his trilogy, so that his

“greatest/most important” achievements in international

law, as a jurist and a teacher, entail, respectively, solid

advances in legalistic and personal relationships; the fin-

ishing of the ILC articles on state responsibility and in

particular Article 48 (Q143); and his success in supervis-

ing his many PhD students (Q82).

What other traits could I discern from our interviews

that characterise his vision of international law?

- An appreciation, amounting to the joy that an affi-

cionado feels for their subject, of a knowledge and under-

standing of the quirks and eccentricities of its pedigree in

historical contingency (Q149), and upon which he drew

for Chance, Order, Change. In a sense, his immersion in

history is another facet of his legal character - the diverse

interests of the polymath which include environmental,

biological and physical sciences.

- A sense of restrained optimism. Despite all the

weaknesses that he admits in the international

order, James Crawford’s overall vision is optimistic.

Koskenniemi58 comments on this in his review of

Crawford’s 8th edition of Brownlie, and it shows in the

final paragraph of Chance Order Change. But realism is

always to the fore in Judge Crawford’s appreciation of the

law: “My optimism is distinctly qualified, and qualified more
sharply by developments since I wrote the book [Brownlie,

2012]. To some extent it’s a question of what one would like
to believe. I have to be honest about that. But [apropos

global problems]…. we need coordination, and legal devices
are a key method of coordination. Not the only method, of
course, thank god, but a method. Let’s not trash what we’ve
got because what we’ve got creates problems and the pro-
blems would be worse if we didn’t have it.” (Q156).

And he tempers his optimism with what he infers to

be alloyed positivism, where the law has its Order
instilled, summed up in his memorable phrase that I

repeat “If texts are not a constraint then we are out of busi-
ness” (Q119).

- Finally, his steadfast belief in the parameters of his

role as an ICJ judge: to decide individual cases in a col-

lective manner (Q138); and to apply the applicable texts
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and norms in an appropriate way (Q157). Emphatically, it

is not his individual function to “solve the problems of

the world”, or to have “a licence to improve things as

you think fit.”
I am sure there are many others, but these came

across in our interviews, and I leave it to James

Crawford’s biographers to tease out them all.

My visit to the Peace Palace to interview Judge

Crawford was one of the highlights of my compiling the

ESA since 2005, and as a parting comment I can only

repeat what I wrote in the biography that appears at the

end of his ESA entry. Paraphrasing words of Philippe

Sands’s59 2015 tribute to his mentor: “for the humour,

for the generosity, and for the sheer power of his intel-

lect we have reason to be grateful that this Australian

came to Cambridge”.

James Richard Crawford: Career
highlights
• 1948: born, 14th November, Adelaide

• 1959–65: Brighton High School, Adelaide

• 1966–71: Adelaide University BA, LLB

• 1972–73: Oxford, University College

• 1974–76: Adelaide University, Lecturer

• 1977: LLD Oxford

• 1977–81: Adelaide University, Senior Lecturer

• 1979: The Creation of States in International Law

(1st ed, OUP)

• 1979: Bar, High Court Australia

• 1981: American Society of International Law

Certificate of Merit

• 1982–84: Australian Law Reform Commission Member

• 1982: Adelaide University, Reader

• 1983–86: Adelaide University, Professor of

International Law

• 1986–92: Sydney University, Challis Professor of
International Law

• 1989–1992: First ICJ Case, “Nauru v. Australia”

• 1992–2015: Cambridge University, Whewell Professor

of International Law

• 1992–2001: UN International Law Commission,

Member

• 1997–2001: Special Rapporteur on State

Responsibility

• 1997–2003: Director, Lauterpacht Centre
International Law

• 2002: The International Law Commission’s Articles on
State Responsibility, CUP

• 2003- : Curatorium of Hague Academy of

International Law

• 2006–09: Director Lauterpacht Centre International

Law

• 2012: Brownlie’s Principles of International Law (8th

ed, OUP)

• 2012: Manley Hudson Medal (American Society of

International Law).

• 2013: State Responsibility: the general part (CUP)

• 2013: Hague International Law Lectures

• 2013: Companion of the Order of Australia (AC) .

• 2014: Chance, Order, Change: the Course of

International Law AIL pocket

• 2015- : International Court of Justice: Judge
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