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The following article is dedicated to the empirical case study from Ukraine and focuses on
the work of Ukrainian courts resolving the cases of internally displaced persons in the
realm of social policy. Based on interviews and secondary sources in terms of data, it
explains the problem area of the legal regulations and administrative practices applicable
to internally displaced Ukrainians in the sphere of social rights, and it analyses selected
decisions of the courts in the cases brought by them, including the courts” approaches,
motivations and limitations, all while doing so from the combined perspective of security,
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Introduction

Update: This article was prepared based on the materials and situation before 24 February
2022. On 24 February 2022, the Russian Federation launched a full-scale war against
Ukraine, forcing every third Ukrainian to flee his or her home (UNHCR, 2022). Their
agency and resilience, as well as social policy towards them, will be studied when the
aggression ends and this article portraying the situation just before the full-scale war will
potentially serve as an important base for the future comparative studies.

This article presents an empirical case study about internally displaced persons in
Ukraine and selected state practices in the field of social policy in relation to them, in light
of the theoretical concepts of agency (understood as capacity to act), securitisation and
desecuritisation. The choice of a case study is based on the fact that current internal
displacement in Ukraine is one of the most massive — yet one of the most underreported —
in the world (see CARE, 2020). This internal displacement is also a war-induced one,
which raises a number of complex dilemmas related to the mechanisms of ensuring social
protection for those affected in terms of both their human rights and security. It also allows
us to see examples of how state practices imposed by legislation controlling or limiting
internally displaced persons (IDPs) can be challenged in the courts, the ways in which the
courts react and the arguments being used.

In structural terms, the article consists of six sections: (1) this introduction, which is
followed by (2) the background for the empirical case study section, (3) the literature
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review and theoretical framework section, (4) the section on the data and methods used,
(5) the main research findings and discussion and (6) the conclusions.

Background for the empirical case study: internal displacement in
Ukraine

On 20 February 2014, the Russian Federation started military aggression against Ukraine,
which has been ongoing for eight years now, claiming more than 13,000 lives and
displacing another 1,5 million, resulting in the occupation of Crimea in the south of
Ukraine and parts of the Donbas region in the east and transforming the geopolitics of
Europe (MFA, 2021).

While aggression itself is not the main subject matter of this article, it is important as a
background and factor that influences the design of social policy in Ukraine. Of particular
relevance is the fact that the war is hybrid and is thus conducted with both traditional and
non-traditional means, has different stages — some more active and others more latent —
and targets not only military objectives but also social cohesion and the flow of
information (in the wider context, see European Parliament, 2016; Vasylenko et al.,
2020; Zarembo and Solodkyy, 2021).

War-induced internal displacement in Ukraine, in addition to currently being one of
the world’s largest, is also peculiar in terms of its sociodemographic characteristics:
according to the Ministry of Social Policy of Ukraine’s database of registered internally
displaced persons, analysed by the UNHCR, out of approximately 1,5 million IDPs in
Ukraine, 50 per cent are pensioners, 14 per cent are children and approximately 59 per
cent are women (UNHCR, 2020). While bearing in mind the difficulties in collecting
reliable statistical information on this displacement (also due to the specificity of certain
legislative provisions, discussed in detail in Section 5), the cited numbers indicate that for
a large share of Ukrainian IDPs, their vulnerability, stemming from the fact of being
displaced, may be additionally exacerbated by their age and gender characteristics. This
makes the issue of the social payments for them even more crucial.

Literature review and theoretical framework

A study undertaken by an international group of scholars in 2017-8 on the needs of
Ukrainian IDPs, which also took into account legislative developments related to their
status, highlighted the risks of their marginalisation and social exclusion that had to be
addressed (Kuznetsova et al., 2018: 4). Otherwise, they could negatively affect the IDPs’
agency and security in their human dimension (Monastyrskyi, 2021: 31).

While understandings of the term “social exclusion” vary and there are multiple
aspects that can be taken into account, including the mechanisms that may cause it and
the actors that counteract it (Khan, 2012: 4), this article focuses particularly on the legal
mechanisms and the role of the courts in this regard. As such, it joins the wider debate on
the limits of social change in the work of the courts and whether such change first occurs
in society and the courts” decisions subsequently reflect it, or rather the courts’ decisions
pave the way for social change. Taking into account the limitations that the courts face
even in common law countries such as those described in the literature, e.g. Australia or

688

https://doi.org/10.1017/S1474746422000446 Published online by Cambridge University Press


https://doi.org/10.1017/S1474746422000446

Ukrainian Internally Displaced Persons Policy

the United States, where the place of the judiciary is more prominent (see, for example,
Sackville, 2005; Rosenberg, 2008; Neier, 2012), one would expect the courts in Ukraine,
a civil law country (where statutes are the main source of law), to be even more restrained,
especially considering that limitations on the IDPs’ rights are done in the name of national
security. However, as examples in the empirical Section 5 show, this is not the case. To
explore why, this article examines different aspects of the interrelationship between
migrant agency and security as reflected in the law.

Agency in this article is understood in accordance with L. Nare’s, L. Hunt's and
V. Squire’s works as ‘capacity and capability to act’ (Hunt, 2008; Nare, 2014: 225, 229),
which is terms of its outcomes may constitute an ‘act’ (successful change because of
agency being exercised) or an ‘intervention’ (without such change) (Squire, 2017: 265-8).

Migrant agency as a capacity to act is viewed here in relation to the state practices of
securitisation in the sphere of social policy (understood as both relating to the design of the
system of social payments to the IDPs and the realisation of these payments). Securitisation
is defined as ‘the process whereby an issue is moved from normal politics into the realm of
security politics, ... where the issue in question is dealt with by using security measures,’
and desecuritisation is defined as the ‘unmaking of securitisation, ... termination of
security language and security measures’ (Floyd, 2019: xvi—ii).

It is also worth noting that, according to T. Balzacq, securitisation is rather a concept
elaborated on by several theories and may have different features in particular cases
(Balzacqg, 2015). Agency in the current context is viewed in terms of resistance to
securitising practices and measures. The sphere in which the resistance in this case study
takes place is that of the law, serving as an instrument of securitisation and being
challenged by IDPs in the courts.

Among the numerous ways to approach the law, agency and security nexus, this
article was inspired by D. Cole (2004), A. W. Neal (2012), E. Guild (2014) and S. Scheel
(2020), with particular reference to Neal in terms of the concept of executive deterrence
and the limited role of the judiciary in the context of the laws adopted in the face of
security threats. First, due to the specificity of time, their adoption is expected by the
public to be fast, while ‘unmaking’ by the courts due to, inter alia, unconstitutionality,
violating the higher laws in the hierarchy, occurs slowly (Neal, 2012). Second, the
judiciary is not even with the executive branch in accessing (and assessing) security-
related knowledge (which is true for both national and international courts) (Neal, 2012).
Guild in particular has written on such knowledge being unable to be tested in the
courtroom in the same way as other claims (Guild, 2014). Cole emphasises an under-
standing of the importance of judicial review of the actions of the executive branch in
times of crisis and in relation to the limitations of individuals’ rights, which usually apply to
the most vulnerable (Cole, 2004). Finally, Scheel points out the difficulty of challenging
security knowledge from the ‘outside” (Scheel, 2020), potentially indicating the unlikeli-
hood of IDPs being able to mount a successful challenge to the unfavourable legal
provisions in the courts. Nevertheless, he also shows the potential for change and
desecuritisation in his study, in which the visa applicants subjected to security practices
resorted to coping strategies, and security professionals employed the ‘trickster narrative’
in relation to them, but the resulting ‘culture of suspicion” was uncomfortable for both
sides (Scheel, 2020: 14-22).
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The agency of Ukrainian IDPs in resolving social issues has already formed the
subject of empirical research in a survey report from 138 NGO representatives combatting
the social consequences of forced displacement in Ukraine (Kuznetsova and Mikheieva,
2018). One of the recent issues of the Europe-Asia Studies journal was dedicated to the
internal displacement and war in Ukraine (Europe-Asia Studies, 72, 3, in particular
Bulakh, 2020; Rimpildinen, 2020; Sasse, 2020). However, in both of these examples,
the legal point of view was absent. On the other hand, there has been a separate project of
the Council of Europe in Ukraine, focusing in its publications also on the legal issues and/
or agency of IDPs (CoE, 2021a), or separate legal publications on social policy matters
(see, e.g. Venher, 2018) that did not combine legal and security perspectives.

Therefore, it is this article’s intent to bridge this gap and to look at Ukrainian social
policy towards its IDPs through the combined lenses of migrant agency, security and law.
In doing so, it will also rely on two publications that do not focus on Ukraine but
nonetheless provide useful concepts for analysing agency in law: the concept of shifting
legislative frames used by J. Lemaitre and K. Bergtora Sandvik in relation to the legal
mobilisation of internally displaced women in Colombia (Lemaitre and Bergtora Sandvik,
2015) and the humanitarian and case file logic of the courts set out by A. Kubal in relation
to external migrants’ experiences in Russian courts (Kubal, 2018).

Data and methods used

This article made use of both primary and secondary data gathered throughout a research
project exploring the securitisation and desecuritisation of migration and migrant agency
in Ukraine (and another part of the project in Poland) in 2019-21. This was done to
identify the administrative practices in the sphere of social policy in relation to internally
displaced persons in Ukraine, to see how they are challenged in the courts and to explore
whether and how the security considerations limit the outcomes.

The secondary data collected and analysed during the desktop research stage
involved academic publications, legal and policy documents, and media articles on the
subject of mass internal displacement in Ukraine from 2014 until 2021. After under-
standing the wider context, the analysis of secondary data was narrowed down to explore
the key legal challenges facing IDPs, prominent examples of which relating to social
policy are analysed in the next section.

The primary data included a series of qualitative in-depth interviews conducted with
experts and IDPs in Ukraine from February 2020 to January 2021, from which the ten most
relevant interviews were selected. They served as an important supplementary source for
understanding the nuances of these policies from both sides — those who design or
implement them and those whom they directly affect.

The list of interviews is provided in the Annex, with two specific points of note:

1. The interviews with respondents in Ukraine were conducted, per the interviewee’s
preference, in Ukrainian or Russian. None of them contains the exact equivalent of
the term ‘agency’; therefore, a descriptive definition had to be used.

2. The characteristic of being an internally displaced person is a protected one under
Ukrainian law (e.g. Parliament of Ukraine, 2014: Art. 14) and could not have been
disclosed if the respondent did not wish to do so. Thus, the invitations for the
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interviews were addressed to those who had already publicly identified themselves
as IDPs and/or had become known through other members of the IDP community,
organisations or networks with the help of referrals. The design of the project focused
on people who, in the words of C. Mainwaring, have ‘more agency’ — even though it
is hardly ‘measurable’ (Mainwaring, 2016: 291). The status of being an IDP, expert
and/or official sometimes overlapped, i.e. some of the interviewees were both IDPs
and experts or IDPs and officials. In such cases (and because being an IDP is a
protected characteristic in Ukrainian law), the interview was classified according to
the preferred role in which the person spoke, respecting his or her wishes.

Social policy in relation to IDPs in Ukraine and their agency: resisting
limits and the limits of resistance

Regulations and state practices in relation to IDPs’ social payments

According to Ukrainian legislation, there are two types of social payments that internally
displaced persons receive: pensions and social assistance payments, which differ in their
legal nature. While pensions are protected at the level of a constitutional right, social
assistance payments are the obligations of the state over which it has discretion to foresee
conditions (Venher, 2018: 103). Nevertheless, both types of payments were joined in
legislation, and a number of ‘qualifications” were introduced in order for IDPs to receive
them (the use of ‘qualifications’ in this article is based on analysis of legislation and a
number of scholarly materials, including Krakhmalova, 2017, 2019; Venher, 2018;
Bulakh, 2020 and the project’s interviews). Such ‘qualifications’ relate to four dimensions:

1. the person qualified to receive them should have official IDP status/registration;

2. the place where both the official status and payment may be obtained must be within
government-controlled territory;

3. a time limit, during which a person may be absent from government-controlled
territory without forfeiting IDP status;

4. state control measures, i.e. verifications and potential suspensions of payments.

Internally displaced persons, in order to receive social payments in Ukraine, have to
officially register as such and receive the IDP certificate (Parliament of Ukraine, 2014: Art.
4). While this requirement allows the state to gather statistics and form respective policies,
it has also been criticised for imposing an additional administrative burden on IDP
pensioners, who should be eligible for their pensions due to meeting the general
requirements for them and being citizens of Ukraine. It also arguably pushes those people
affected by the conflict, who probably otherwise would not apply for the official IDP
status, to register and potentially become targets of the ‘genuine’ and ‘fake’ IDPs
discourses (see, e.g. Rimpildinen, 2020).

The registration requirement is connected with the second dimension, the movement
and space ‘qualification’. As a result of the aggression against Ukraine and the occupation
of two areas (parts of Donbas in the east and Crimea in the south), these areas are
temporarily not under government control. While it is possible to move between the
government-controlled and nongovernment-controlled areas (GCA and NGCA) through
checkpoints on the so-called ‘contact’ or ‘separation’ line in the east and the ‘administra-
tive border’ with occupied Crimea in the south, this movement is subject to regulations
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and restrictions (CMU, 2015 on checkpoints with Crimea; and CMU, 2019 on check-
points with temporarily occupied areas of Donbas). This is also the movement to or from
the hostilities zone (in spite of the ceasefire agreements, security incidents from the
Russian side are regularly reported — see, e.g. OSCE, 2021), and it poses potential danger
to life and health (see OCHA, 2019: 9). While reasons for the movements between the
GCA and NGCA are various, including care provision for family members, maintaining
property there or deciding to return, the legislative provision that the IDP status may be
officially obtained only on government-controlled territory of Ukraine, and access to state
social protection is possible only there, creates an additional incentive to move.

The time, i.e. for how long the person may be outside the government-controlled
territory of Ukraine without losing the official status of an IDP (and consequently
access to social payments), is limited. It is necessary to inform the local authorities
about any absence from the place of living in government-controlled areas for more
than sixty and up to ninety days (according to Parliament of Ukraine, 2014: Art. 12,
Part 1).

While the set of three qualifications above is concerned with limitations that are
more static in nature, there is also a fourth, which is dynamic in character. This is the
possibility of subsequent verifications and checks (when social payments are already
being disbursed) and their suspension. The procedure for this was introduced by the
Cabinet of Ministers’ Resolution in June 2016 (modified, but in force until now),
foreseeing that all IDPs, in addition to military service members and government and
local self-government employees, are subject to verifications of their actual place and
conditions of living and/or physical identification in the state bank ‘Oschadbank’.
Verifications may result in appointing (renewing) social payments to them, refusal to
appoint (or renew), or withdrawal of the IDP certificate (CMU, 2016). While in general
the right of the state to control and verify to whom social payments are being disbursed is
not in dispute even among the IDPs themselves (Interview 1), the manner in which it was
applied to them was problematic and concerning in terms of its intrusion into personal
and family life, freedom of movement and a number of other legal problems (as
established by courts’ decisions analysed below). Additionally, the Ukrainian case is
complex, because those limitations were imposed during the war, and national security
considerations are usually a legitimate aim for human rights restrictions (see, for
example, Council of Europe, 2021b [1950]: Art. 8). War-related security rationales for
social payments restrictions were presented, for example, by Interviewee 2, explaining
the need of the state to know whether, in the occupied territories, all recipients of the
payments were alive and that the social payments money was used in accordance with
its purpose. At the same time, in Interview 3, a direct connection with security was
denied, stating that “(...) procedure of controlling [social] payments is state-wide,
regulated by the laws, and for the internally displaced there are additional legal acts,
because the social and pension payments are dependent on and ‘tied’ to the IDP
certificate (...)” (however, the Interviewee did not explain why they were ‘tied” or why
those additional legal acts for the IDPs were adopted in the first place). Interviewees 4
and 5 also spoke of economic reasons. As Interviewee 5 put it, “(...) IDP [issue] is
something on what money clearly can be saved on”, as it would not cause a big social
uproar, while explaining why the discontinued IDPs payments were not repaid faster.
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The connection of security and social policy may be illustrated by the sequence of
events, leading up to the adoption of verifications and checks in their most restrictive
form in 2016 (this particular point most frequently appeared in the interviews and
analysed materials).

In February 2016, the Security Service of Ukraine gave a public presentation about
criminal cases being opened for fraud in social payments, where internally displaced
persons were being used, with money diverted for the financing of unlawful armed
groups in NGCAs (SSU, 2016). The then-Minister of Social Policy, on at least two
occasions, confirmed that the Ministry had for several months been working with the
SSU to fight fraudulent schemes and embezzlement of the state budget and had
suspended social payments to more than 150 thousand people (Rozenko et al., 2016,
interview and Rozenko, 2016, a public Facebook post). The Ministry issued a letter to
local social protection divisions on strengthening the controls regarding IDP registra-
tion, asking to ‘properly react’ to information regarding the actual place of living
‘coming from the Ministry of Internal Affairs, National Police, SSU, Border Guard
Service and alike,” and to temporarily halt social payments to persons living outside the
place where the payments were being received until it was confirmed that person
actually resided in that place (MSP, 2016; NGOs and Initiatives, 2016). Subsequently,
in the summer of 2016, the Cabinet of Ministers of Ukraine introduced the above
system of controls over IDPs’ place of residence by enacting CMU Resolution No. 365,
which in practice has caused the stoppage of social payments for a significant portion
of displaced people (although the exact numbers are not known, 2,5 million applica-
tions for assignment or renewal were subsequently made; see the governmental report
on ICESCR, Government of Ukraine, 2019: 3, 4).

State practices of strengthened controls (here in the sphere of social payments),
applied to IDPs in Ukraine as a group, have already been named in terms of securitisation,
in particular by T. Bulakh, who has also described IDPs’ reactions to such practices in the
categories of withdrawal and rejection (Bulakh, 2020: 471, 474-5). However, this article
regards such an approach as incomplete, since it misses examples of internally displaced
persons’ active challenging of such practices. The realm in which contestation and
resistance take place was indicated in Paragraph 19 of Resolution No. 365 itself, stating
that all disputes arising from it are to be resolved in the courts.

Actions taken by IDPs in the legal sphere and their analysis and outcome

There have been at least three different legal strategies employed by IDPs in protecting
their social payment rights during the imposition of the limitations, and three examples
of cases for each of them are analysed below. The cases have been chosen on the basis
of the author’s review for being decisive in terms of their legal essence, consequences,
prominence and publicity level. Additionally, there is prior research that states that the
higher the level is, ‘the more likely a judicial decision will be determinative, and ...
the more pressure judges may feel to uphold the governments’ actions’ (Cole, 2004:
2582). Therefore, examining the decisions of higher courts has been especially
interesting.
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The first legal strategy

This was challenging the validity of the bylaws imposing limitations in relation to social
payments for IDPs in the administrative courts.

An example of this can be found in the decision of the Kyiv Administrative Court of
Appeal (2018) in case No. 826/12123/16 from July 2018, in which the appellate court
upheld the decision of the court of the first instance in favour of an IDP claimant against
the Cabinet of Ministers of Ukraine. The claimant in the case asked to declare invalid (in
full or part) three Cabinet of Ministers bylaws' related to the (1) checks of the IDPs’ place
of living/residence and (2) physical identification at the bank that IDPs had to undergo to
receive social payments (including pensions). Both of these procedures were additionally
introduced only for the IDPs. In relation to the first part of the claim, the problem stemmed
from the fact that those bylaws added new grounds for termination of (or refusal to renew)
pension payments for the IDPs not foreseen in the Pension Law (Parliament of Ukraine,
2003) by the entity not foreseen in it either (Commission for Appointing (Renewing) Social
Payments to the IDPs instead of the territorial branch of the Pension Fund of Ukraine). The
court has also examined the case from the human rights perspective and concluded that
checks of the IDPs’ place of living violated the constitutional guarantee of freedom of
movement and equality and led to indirect discrimination towards the IDPs (as pensioners
and other social payment recipients, who were not IDPs, were not subjected to such
checks). The aim the state tried to reach was achieved by means that were not
proportional, and the balance between the societal interests and individual rights
according to the jurisprudence of the ECtHR (in particular, the Trosin v. Ukraine case)
was not kept. However, in relation to the second part of the claim — the requirement of
physical identification of the IDP clients of the bank — it was found to be in accordance
with the legislation and left in force (Kyiv Administrative Court of Appeal, 2018, case No.
826/12123/16, 2018).

Here, we do not see an example of deterrence to the executive but rather the
opposite: the judicial branch at least partially invalidating something done by the
executive. However, even when the decision comes into force, the victory is not final.
As a lawyer—interviewee stated in one of the interviews, this was more akin to a merry-go-
round situation: the court invalidates the bylaw, the executive branch creates another one,
and that is valid until it is challenged and invalidated once again:

...the main problem here is that when we reach the level of the appellate court, the norm is
changed by the Cabinet of Ministers, which places it in the other legal act. . . and in this way we
have to start the process from the very beginning...And this is the...circle that we had.
(Interview 4).

This example illustrates two theoretical observations on the topic. One is from A. W.
Neal, about the difference in the timing of legislation adopted under security concerns,
speedy in adoption but slow to change (Neal, 2012). Another is the concept of ‘shifting
frames’, meaning ‘... instability of both laws and their normative references in violent
contexts,” as set out by J. Lemaitre and K. Bergtora Sandvik in describing the legal
mobilisation among displaced Colombian women in their adaptation and/or resistance to
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changing legal frameworks (Lemaitre and Bergtora Sandvik, 2015: 10, 11, 21). The
difference between the Colombian context and that in Ukraine is that while the
displacement in Ukraine is also caused by war/violence, the majority of its territory —
where IDPs defend their rights before the courts — is under government control and secure.

The second legal strategy

This was the potentiality of the case to reach the Supreme Court of Ukraine and be
recognised as an exemplar. On 3 May 2018, the Supreme Court of Ukraine delivered a
decision in such an individual exemplar case (meaning that there were more cases to be
resolved similarly). The applicant in it was a pensioner who became internally displaced
and registered as such within the government-controlled territory of Ukraine. After
receiving information from the State Security Service of Ukraine that the applicant did
not reside in the government-controlled territory, the Pension Fund (according to the
relevant Cabinet of Ministers resolutions) temporarily suspended payment of the pension
until the issue could be clarified. The applicant sued the Pension Fund, seeking to renew
the payment, and won the case. The Supreme Court approached this legal problem from
three angles:

1. Right to pension is connected with the obligation of the state towards its citizens, who
have gained this right. Therefore, it may be terminated only according to the exhaustive
list of grounds foreseen in the law. In this case, grounds for suspension of the payment
were foreseen in the Cabinet of Minister’s act (bylaw) — not in the law. The Cabinet of
Ministers should have neither encroached in something reserved to be exclusively
regulated by the laws and the Parliament of Ukraine nor contradicted it.

2. There are decisions of both the Constitutional Court of Ukraine and the European
Court of Human Rights (ECtHR), for example, in the Pichkur v. Ukraine case, in
which payment of the pension shall not be conditional on the person’s place of living
due to freedom of movement and antidiscrimination concerns.

3. The termination of social payments may also constitute interference with the right to
property in the meaning of Art. 1 of Protocol 1 of the ECHR, and in this case, it was
not done in accordance with the law (as explained in the first argument).

Resolution of the Pension Fund regarding the suspended pension of the applicant was
cancelled as unlawful, payments of the pension had to be renewed, and the Pension Fund
had to report compliance with the Court’s final decision within a month. The case was
exemplary, as 226 other typical cases had already been submitted to the (other) court
(Supreme Court of Ukraine, decision in the case No. 805/402/18, 2018).

This decision has opened a way forward for IDPs in similar situations. Nevertheless,
its impact must be evaluated while also considering the length of the judicial process, the
resources necessary for it (including in terms of legal representation), the execution of the
decisions and various potential obstacles thereto.

At the same time, this legal strategy leaves much less room for manoeuvring in terms
of its execution, as it is more tailored to a particular individual case, yet the victory of one
claimant in the exemplar case does in some way represent a victory for the group of IDPs
as a whole.
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The third legal strategy

This was to address the issue of social payments framed in terms of the European
Convention of Human Rights, to which Ukraine is a party, before the ECtHR. There is
an example of such a claim, which also stands aside from the usual Court’s practice
because the state involved in it won against IDPs: the case of Tsezar and Others v. Ukraine
(ECtHR, 2018; as a commentary to it, see Krakhmalova, 2020b). While the decision did
not become final until July 2018, the claims of the seven IDP applicants (framed in terms of
access to court in Ukraine, right to property, discrimination and decreased standard of
living) were submitted in 2014-5 and resulted in the inadmissibility of three claims and no
violation being found in relation to the access to the court part of the claim (ECtHR, 2018).
The applicants asked to evaluate the solutions adopted by Ukrainian authorities in terms of
ensuring rights in conditions of hostilities, and the ECtHR referenced the margin of
appreciation concept (ECtHR, 2018). The idea that the state is better suited than an
international (or regional) court to fully evaluate and assess such things on the ground
reflects here the theoretical conclusions of E. Guild and A. W. Neal on the challenge that
courts face when asked to evaluate the limitations imposed for security reasons, which
they have restricted capacity to assess and which take place in the context of ‘reactive’
legislation that is adopted in response to security threats (Neal, 2012; Guild, 2014).

In terms of the security considerations limiting the agency’s outcomes, the three
examples above are different at the level of national courts (where the IDPs won, with the
courts not showing any deterrence to the executive in the given cases, although there is
still the need to execute the decision after it has been delivered) and the ECtHR (where the
restricted possibility of the international court to inquire into a situation is connected with
the margin of appreciation concept). Therefore, in the case of internal displacement,
security considerations do not always limit the outcome of IDP agency in court.

Unlike the Russian court in A. Kubal’s research on the external migrants’ cases,
Ukrainian courts applied what she calls ‘the humanitarian logic” instead of the ‘case file
logic’, raising human rights considerations and relying on international instruments, thus
enhancing the claimants’ possibility of success (Kubal, 2018: 92, 93).

In terms of the factors influencing the outcomes of Ukrainian IDPs’ agency and
potential future developments, there are also a few other additional important
considerations.

First, the issue of social payments to Ukrainian IDPs has received attention at the UN
level, with reporting on the International Covenant on Economic, Social and Cultural
Rights, to which Ukraine is a party (OHCHR, 2021). From this source, we know of
approximately 2,5 million applications, submitted in June 2016-July 2019 for the
assignment (or renewal) of social benefits (which indicates that some people likely
submitted multiple applications), with slightly more than 85 per cent of decisions made
being positive ones and approximately 15 per cent (including on pensions) being negative
(Government of Ukraine, 2019: 3, 4). Consequently, more than 85 per cent of IDPs got
their payments back via the governmental/administrative procedure, leaving approxi-
mately 15 per cent of the cases for resolution by other means, including judicial means.

Second, several important developments from both the executive and legislative
branches were subsequently made. The Cabinet of Ministers of Ukraine declared the
possibility of paying for the period in which social payments were stopped, and relevant
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procedures were adopted in November 2021 (CMU, 2018: Par. 2 Sec. 1 and Par. 2 Sec. 2;
CMU, 2021). It was also permitted for social payments to be disbursed by any bank
carrying out operations within government-controlled areas (CMU, 2017) (previously,
only one bank was allowed to maintain greater control over the process). At least two
Ukrainian COVID-related laws took into account closures of the checkpoints and
envisaged that all social payments appointed to IDPs prior to the pandemic should
continue to be paid (for the time of quarantine, during COVID-related limitations and
thirty days after their lifting) even without identification and verification (Parliament of
Ukraine, 2020a: Par. 3 of the Final Provisions; Parliament of Ukraine, 2020b: Par. 4, Final
and Transitory Provisions; see also Krakhmalova, 2020a).

The last consideration comes from the interviews and relates to the ability of state
officials to closely relate to the plight of IDPs. There are IDPs who are claimants and who
are judges or policy-makers. For example, in one of the ministries engaged in drafting IDP
policies, it was noted that many people working there were indeed internally displaced
persons themselves. As one interviewee explained, *. .. because these are very important
issues for them. They choose the job in order to resolve the problems, which they know
from their own experience’ (Interview 3). Even though at times there were particular
examples of IDPs’ agency being assessed as ‘inflated’ (Interview 6) or counterproductive
(Interview 7), in general, both as a matter of good will and legislative requirements, during
the interviews in Ukraine, examples were cited of state cooperation with IDP organisa-
tions, empathy in the case of unfortunate solutions adopted and planned liberalising steps
in the policy regarded as a work in progress (Interviews 3, 5, 8, 9). This may be an
additional factor behind Ukrainian courts deciding cases differently and may create
further room for desecuritisation, as hoped for in S. Scheele’s findings.

While the war in Ukraine remains ongoing and the situation of its internally displaced
persons difficult, with verifications and checks in the social sphere possibly restricting their
agency in other spheres, including electoral rights (Interviewee 10), a new Electoral Code
that lifts the limitations not only for IDPs but also for other voters in a similar situation
recently was adopted in Ukraine, thanks to a great deal of effort on the part of IDPs
(Interview 1). Although the nature of these limitations, the sphere in which they apply and
the actions required to lift them differ, they may serve as an inspiring example of change.

Conclusions

The present article has focused on the regulations applicable to Ukrainian internally
displaced persons in the sphere of social rights, selected court cases involving IDPs
challenging the restrictive legal provisions imposed upon them, and the work of the
courts, including their motivations and limitations (looked at from the combined perspec-
tive of security, law and internal migrants’ agency).

It has brought into the debate the limits of courts’ work in terms of the social change
perspective of a civil law country — Ukraine, in an empirical case study in which three
examples of cases (two national cases, in the Appellate Court and the Supreme Court, and
one international case, in the ECtHR) were analysed. These cases provide illustrations of
three different legal strategies that could have been employed to ascertain whether and to
what extent security considerations would limit the possibility of a successful outcome for
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the IDPs in the courts. In the two national examples, despite the restricted possibility of the
judiciary to evaluate the security matters concerned, the courts overcame possible
deterrence by the executive and decided the cases in favour of IDPs while applying
humanitarian logic and human rights arguments. Among the possible contributing factors
identified were: the ability of the decision-makers to more deeply relate to the plight of
internally displaced people (as may not have been true in the case of the external
migrants); international attention devoted to the matter; temporary COVID-related liberal-
isation; and the recent victory of IDPs in terms of their electoral rights, indicating latitude
for some partial desecuritisation, to the extent possible in light of the conflict that remains
ongoing.
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1 Inparticular, Sec. 7, 8,9 and 13 of the Order of Appointment (Renewal) of Social Payments to IDPs
and the Order of Control of Realization of Social Payments to IDPs in Their Place of Factual Residence (both
approved by the CMU Resolution No. 365, dated 8 June 2016), alongside Sec. 6, 7 and 8 of the CMU
Resolution ‘On Realization of Social Payments to IDPs’, No. 637 dated 5 November 2014.
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