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C H A P T E R  E I G H T

CHALLENGES TO EMBEDDING

Workload

The social and legal embedding of the 1991 Colombian Constitution 
empowered the Constitutional Court with respect to the country’s other 
high courts and the executive and legislative branches of government, as 
documented in Chapter 7. These other actors at times challenged the con-
stitutional order and sought to reshape the relative power of the Constitu-
tional Court and the tutela procedure. Thus far, though, these challenges 
have not been sufficient to dislodge social constitutionalism in Colombia.

This chapter turns to an additional set of challenges created by 
the advance of social constitution and the broadened role it entails 
for ordinary judges. Ordinary judges are tasked with the daily labor of 
hearing tutela claims in the first and second instances on top of their 
other duties. Not only does the tutela bring more work, but tutela deci-
sions also must be given priority over other kinds of cases. Judges have 
ten days to decide tutelas in the first instance and twenty days in the 
second, while other legal claims do not come with express time lim-
its. Ordinary judges are the first step in the process of constitutional 
claim-making through the tutela procedure that eventually leads to the 
Constitutional Court. If, as shown in Figure 8.1, they are unable or 
unwilling to keep up with the workload of social constitutionalism – and 
again, in the Colombian case, that workload is particularly onerous –  
judicial receptivity to the social constitutionalism at the Constitu-
tional Court and the social construction of legal grievances will not be 
sufficient to propel a feedback loop and continued claim-making. Citi-
zens may initially make claims and judges may initially be receptive to 
these claims, but these dynamics may not endure. Whether intentional 
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or not, if judges do not provide the procedural experience (i.e., fair, 
efficient, etc.) or outcomes that claimants seek, the conditions for  
continued claim-making could break down.

The rest of this chapter documents the daily work of social constitu-
tionalism, tracking geographic and temporal variation where possible. It 
also chronicles how judges at different levels of the judiciary understand 
this work and the difficulties that come with it, before moving to a dis-
cussion of the consequences of overwork and underdelivery. The chap-
ter closes by noting how social constitutionalism in Colombia endured 
despite these work-related challenges.

8.1   DAILY WORK:  WHAT’S CHANGED?

The 1991 Constitution introduced the new Constitutional Court and the 
tutela procedure, in the process reshaping the duties of judges throughout 
the judicial hierarchy. The addition of a new court meant a rearrangement 
of the judiciary that involved a great deal of tension between the various 
Colombian high courts (as documented in Chapter 7). For the majority 
of judges in the country, however, the introduction of the tutela proce-
dure had a much bigger impact. The obligation to offer quick decisions on 
tutela claims soon came to dominate the daily work of ordinary judges, not 
just those working in the newly created Constitutional Court.

Every year, the judiciary submits a report to the Congress, which 
includes a variety of statistics, including the number of judges per 
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Figure 8.1  Judicial workload and constitutional embedding.
Source: Author’s elaboration using data from the Consejo Superior de la Judicatura.
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100,000 people, the number of different kinds of claims filed, and even 
the number of women working in the judiciary. Between 2001 and 2021, 
these reports noted that there were ten to eleven judges per 100,000 
people in Colombia, and at least one judge in every municipality.1 
For perspective, this ratio is on par with several European countries, 
including France (11.2), Italy (11.9), Norway (11), Spain (11.2), and 
Sweden (11.6), according to the 2022 Council of Europe judicial sys-
tems report.2 Looking within the Latin American region, the num-
ber of judges per 100,000 people in Colombia appears to fall squarely 
within the middle of the spread: Chile has 6.5 at the low end, while 
Costa Rica sits at the high end with just under twenty-two.3

While the number of judges remained relatively consistent over 
time, the number of legal cases that these judges were asked to pro-
cess did not. In 1996, Colombians filed 2,676 legal claims per 100,000 
people. That number increased to 4,773 by 2021.4 This pattern is even 
more pronounced when we look to tutela claims in particular. There 
was a slow but steady increase in tutelas from 1992 to 1998, and then 
the number of claims per year jumps significantly until about 2015. By 
2015, Colombians were filing over 600,000 tutela claims each year, in 
addition to more traditional kinds of legal claims.

What’s more, many who filed tutela claims also filed what are called 
incidentes de desacato, or contempt orders, when they believed that the 
decision in their tutela claim had not been complied with. In 2017 – the 
first year that such a statistic was included in the report to Congress – about 
43 percent of the time those who filed tutela claims also filed incidentes de 
desacato.5 The rate of filing incidentes de desacato has remained relatively 
steady since then (in 2021 it was 41 percent6). The 2021 report suggests 
that “[t]he high filing rate of incidentes de desacato is related to the practice 
of complying with tutela orders once the contempt claim is in progress, 
but prior to sanction.”7 The filing of incidentes de desacato is particularly 
common after receiving a positive response to a health tutela claim.

	2	 According to data collected in 2020 by the European Commission for the Efficiency 
of Justice (Council of Europe 2002: 46).

	3	 According to data collected by the Centro de Estudios de Justicia en las Américas in 
2008–2009 and published by the Corporación Excelencia en la Justica in 2018.

	4	 Consejo Superior de la Judicatura (2001: 51; 2021: 20).
	5	 Consejo Superior de la Judicatura (2017: 14).
	6	 Consejo Superior de la Judicatura (2021: 72).

	1	 Data for years before 2001 are spottily referenced in reports from 2001 and later.

	7	 Consejo Superior de la Judicatura (2021: 74).
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Looking subnationally, we see variation in the number of tutela 
claims filed. Figure 8.2 shows the monthly average number of tutelas 
filed per 1,000 people in each department between 2003 and 2019, 
according to judges in the ordinary jurisdiction (i.e., excluding the 
specialized jurisdictions).8 These data were collected from the judicial 
statistics reports posted on the Rama Judicial website. While the rate 
of claims filed is fairly consistent in some departments, in others we 
see significant periods of growth or even single-year spikes. The mean 
number of tutelas filed per 1,000 people per month is 7.1. The highest 
reported monthly average was 40.3 over the course of 2017 in Caquetá. 
We also see spikes in tutela claims filed in Antioquia in 2015, Bogotá 
in 2015, and Sucre in 2010. In short, the workload created by tutela 
claims is not evenly distributed across the country, and it changes over 
time in ways that are likely challenging for judges to keep up with or 
adjust to. We might reasonably expect judges to adapt to the increased 
workload brought about by the tutela procedure when claim-making 
rates remain relatively consistent over time, and even when rates 
increase steadily. What Figure 8.2 shows, however, is that, at least in 
some years in some departments, there are periods of steep – and poten-
tially unexpected – increases.

It also is clear that claim-making is not simply the product of those 
living in major cities. While claim-making is prevalent in the depart-
ments of Bogotá (home to the country’s largest city, Bogotá) and Antio-
quia (home to the country’s second-largest city, Medellín), it is certainly 
not limited to these two departments. After accounting for population, 
we see increasingly high rates of claim-making in departments like 
Caldas, Caquetá, Norte de Santander, and Risaralda. Further, eleven 
departments (of thirty-three) experienced at least one year in which the 
average monthly rate of tutelas filed per 1,000 people exceeded fifteen: 
Antioquia (ten times); Caquetá (nine times); Caldas and Putumayo (five 
times each); Meta, Quindío, and Risaralda (four times each); Norte de 
Santander and San Andres y Providencia (three times each); Bogotá and 
Tolima (twice each); and Arauca, Magdalena, and Sucre (once each).

Figure 8.3 standardizes the claims per 1,000 people filed by the 
number of ordinary courts in each department.9 The mean number 
of tutelas filed per month per ordinary court is 10.5 according to data 

	9	 No data reported for Amazonas, Guainia, Guaviare, Vaupes, or Vichada.

	8	 In 2016, 86.7 percent of tutelas were initially presented in the ordinary jurisdiction 
(Consejo Superior de al Judicatura 2016: 153).
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8.2  IN THEIR OWN WORDS: JUDGES ON THEIR WORK

provided by the judges of the ordinary courts, and 8.7 according to 
data provided by the Defensoría del Pueblo. The maximum number of 
tutelas filed per month per ordinary court was thirty-two according to 
the ordinary judges’ reports, and thirty-four according to the Defen-
soría del Pueblo reports. Even partially accounting for the differen-
tial opportunity to file claims (theoretically, if there are more courts 
and more judges, one could more easily file claims), there are differ-
ences across departments and over time. For instance, we see more 
than twenty-five tutelas filed per month per ordinary court in just 
three departments: Antioquia in each year between 2013 and 2016, 
Caquetá in 2016, and Putumayo in 2015.

In 2019, the ordinary courts reported an average of 57,854 tutelas 
coming in each month across the country and 155,154 procesos (legal 
proceedings for claims other than the tutela). Tutelas, thus, made up 
about 27 percent of the incoming cases for ordinary judges, up from 
about 24 percent in 2012 (the earliest year for which data reported by 
ordinary judges are available). Figure 8.4 shows the rate of legal claims 
filed (both tutelas and procesos) compared to decided each month in 
each department, as reported by judges working in the ordinary juris-
diction.10 At least for the period of 2012 to 2019, clearance rates do not 
seem to be getting worse, and in most departments, the rate seems to be 
consistent. On average, 85 percent of the legal claims coming in were 
resolved each month, though there is some variation across courts and 
departments. While disaggregated data on these trends in earlier years 
are not available, the Superior Council of the Judiciary reports that in 
1997, tutelas made up only 3 percent of total incoming cases, compared 
to 27 percent in 2019, suggesting a major increase in the proportion of 
judges’ daily work taken up by tutela claims.11 

8.2   IN THEIR OW N WORDS:  ORDINARY JUDGES  
ON THEIR WORK

Undoubtedly, the introduction of the tutela has created more work for 
ordinary judges, and that work is not distributed evenly across the coun-
try. But to what extent does this extra work pose a problem for judges? 

	10	 No data reported for Amazonas, Guainia, Guaviare, Vaupes, or Vichada.
	11	 Consejo Superior de la Judicatura (2016: 151). See also statistics from spread-

sheets posted on the following website: www.ramajudicial.gov.co/web/estadisticas- 
judiciales/ano-2019.
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I turn now to my interviews with lower-court judges in Medellín and 
Cali for an additional perspective on how judges outside the Colom-
bia Constitutional Court – ones who are tasked with the initial tutela 
decision-making – understand this work. Importantly, these views do 
not necessarily reflect the modal understanding of the tutela procedure 
among lower-court judges, but they do offer insight into some of the 
challenges posed by the tutela procedure for judges.

First, the quantity of the work is overwhelming at times. Further, many 
interviewees noted that lower-court judges have not necessarily studied 
constitutional law or the specific subjects invoked in tutela claims. This 
concern came up for many of the criminal law judges I interviewed. 
For example, Albeiro Marín explained how this workload can come 
to be all-encompassing. He noted that “tutelas, criminal proceedings, 
sentences, incidents of contempt, all of this is resolved simultaneously. 
There are too many tasks at the same time, so another issue appears that 
seems very important to me is the judicial error, the great possibility of 
judicial error.”12 Cristian Cabezas stressed the gap in knowledge that 
many judges will have on matters related to tutela claims:

Not all judges are experts in constitutional law … Through the tutela 
action we can get involved in all the processes that involve fundamen-
tal rights. A criminal law judge like me, who knows and has specialized 
in criminal law, who works every day in criminal law, may be forced to 
resolve a matter of labor law, civil law, social security, administrative law.13

Similarly, Juan Sebastián Tisnés noted the potential costs of this lack 
of expertise:

The cost is sometimes very serious. I am not necessarily an expert in 
health, right? So, I think that there should be specialized judges in 

	12	 Elite interview (April 25, 2017). “[T]utelas, procesos penales, sentencias, la tutela 
tiene a su vez el incidente de desacato y todo eso se resuelve de manera simultánea 
eso simultáneo es muy importante porque son demasiadas tareas al mismo tiempo 
de modo que aparece otro tema que me parece muy importante es el error judicial la 
gran posibilidad del error judicial.”

	13	 Elite interview 80 (April 18, 2017). “No todos los jueces son expertos en derecho 
constitucional. Hay un problema y tiene algo que ver con un aspecto que es el 
siguiente, como a través de la acción de tutela podemos involucrarnos en todos los 
procesos que involucren derechos fundamentales un juez penal como yo, que sabe y 
se ha especializado penal, que todos los días trabaja derecho penal puede verse obli-
gado a resolver un asunto de derecho laboral, de derecho civil, de seguridad social, 
de derecho administrativo.”
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tutelage but since there are not, and we cannot deny justice, we have to 
learn [on the job] … There are areas in which you are more comfortable, 
in my case, for example, criminal law. I prefer to go to those hearings all 
day than to decide tutela claims, because there I feel like a fish in water. 
When deciding tutelas, not so much, but because I have to do it, because 
it is part of my job, I do it.14

In addition, Cabezas noted that:

I spend all day processing the criminal cases, and the I must race 
to process the tutela claims. Many times, I cannot spend the same 
amount of time on the tutela as I do on the on analysis that I do for 
the criminal processes. On many occasions, tutelas solutions may not 
protect rights to the extent that they should, but it precisely has to do 
with the workload. If we process seven criminal proceedings a day and 
then all the tutelas sentences, that implies a great load. The tutela has 
an impact, I would not dare to say negatively, but it has an impact on 
the workload.15

The risk here is that mistakes might occur, or that some judges may 
choose to cut corners given this crunch. In fact, one person who 
worked in the Constitutional Court as a law student shared with me 
her frustration that many incoming tutelas seemed to include passages 

	14	 Elite interview 72 (March 15, 2017). “Creo que debería haber jueces solo de tute-
las, es decir, jueces que se dediquen solo a fallar tutelas particularmente porque es 
una especialidad como lo digo difícil, los derechos que se discuten o lo que está en 
entredicho, es algo que le cuesta a la gente y cuando digo que le cuesta es que la 
decepción a veces es muy grave no hablo necesariamente de salud ¿cierto? Entonces 
pienso que sí debería haber jueces especializados en tutela pero ya que no los hay 
nosotros no podemos denegar justicia pues tenemos que aprender pienso que la labor 
que a uno la encomienden uno la debe cumplir y si tu como juez no eres capaz de ser 
juez de tutela vete, lo digo porque hay cosas en las que nos movemos más fácil que 
en otras, mi caso por ejemplo es el derecho penal, prefiero ir a audiencia todo el día 
que sacar tutelas porque me siento ahí como pez en el agua en las tutelas no tanto 
pero ya que lo tengo que hacer y que es parte de mi trabajo lo hago pero si considero 
que debería haber jueces de tutela.”

	15	 Elite interview 80 (April 18, 2017). “Estoy todo el día tramitando los procesos 
penales y subo a la carrera a tramitar los procesos de tutela, muchas veces no se 
tiene el mismo tiempo de análisis del proceso penal para el de tutela; en muchas 
ocasiones las soluciones de tutela tal vez no protegen los derechos en la medida 
que debieran hacerlo pero precisamente tiene que ver con esa carga laboral, si 
tramitamos siete procesos penales al día y tengo que dictar sentencia, siete senten-
cias penales y además todas las sentencias de tutela, eso implica una gran carga. La 
acción de tutela impacta, no me atrevería a decir que negativamente, pero impacta 
la carga laboral.”
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that had been copied and pasted from previous claims (with the wrong 
names and facts).16

Other judges suggested that the time crunch also worked in the 
opposite way: responding to so many tutela claims inhibited their abil-
ity to devote as much time as they would have liked to the other legal 
claims they were tasked with adjudicating. One succinctly asserted that 
the quantity of tutela claims “leads to the neglect of other processes.” 
While these other claims are not tutelas, “claimants have their right to 
have their problems solved, because if they come here to seek solutions 
to problems, it also requires a quick solution.”17 Here, the claim is that 
the extra workload created in tasking judges with deciding both tutela 
claims and typical legal claims at once puts judges in a difficult posi-
tion, as they have to decide where to cut corners.

Viviana Bernal, a judge working in the labor courts in Cali, concluded 
that in order to be a good judge of the tutela, you must be something of 
an autodidact, “because the tutela actions are so unpredictable, and they 
require your immediate attention. You do not know what will happen, 
and you do not know what [kinds of requests] people are going to present 
to you.”18 Carlos Rodríguez, a criminal law judge, concurred, explaining 
that “you have to review constitutional jurisprudence daily. The Consti-
tutional Court is always giving an interpretation of fundamental rights 
and how they apply to each specific case.”19 In order to avoid making 
errors, deciding cases incorrectly, and doing a disservice to claimants, 
ordinary judges across specialties must study constitutional matters.

Another judge commented that one of the most difficult parts of 
his job was “the drama of the tutela and incidentes de desacato, which 

	17	 Elite interview 85 (April 25, 2017). “Porque las tutelas es la mayor carga laboral 
que tiene un juzgado, siendo la mayor carga laboral que tiene un juzgado da lugar a 
que se descuide los otros procesos dónde también, aunque no son tutelas los usuarios 
tienen su derecho a que se les solucionen sus problemas porque si vienen acá a buscar 
solución de los problemas, también requiere que sea una solución rápida.”

	18	 Elite interview 79 (April 6, 2017). “Yo diría que es un requisito para tu ser un 
buen juez de tutela pues primero porque existe la forma autodidacta de aprenderlo 
y segundo porque las acciones de tutela son tan imprevisibles que requieren de tu 
compromiso en el momento. No sabes que te va a llegar y no sabes con qué se te va 
a presentar la gente.”

	19	 Elite interview 87 (April 25, 2017). “Usted diariamente tenga que revisar jurispruden-
cia constitucional. La Corte Constitucional siempre esté dando una interpretación de 
los derechos fundamentales y cómo se aplican a cada caso concreto.”

	16	 Fieldnotes (March 30, 2017). I do not have a good sense of how frequently this kind 
of thing occurred, but others also suggested that this may have happened from time 
to time.
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do not stop being dramatic – that a person needs a health service and 
they are denied it.”20 He was alluding to the fact that oftentimes, one 
tutela order is not enough to ensure compliance, even though the med-
icine or procedure sought might be time-sensitive. Instead, the claim-
ant must seek a contempt order in the hope that the second order or a 
more severe penalty will prompt compliance. Not only does this impact 
the claimant, but it also increases the workload of the judges involved.

Andrés López, a judge working in Puerto Tejada, explained in detail 
some of the challenges that come with contempt orders. For one, the 
teeth behind the contempt order lie in the ability to arrest someone for 
noncompliance. However, in order to deprive someone of liberty (i.e., 
arrest them) in this case, the judge must notify that person directly:

[For example,] I personally must notify a man [whose company is based] 
in Bogotá and he is never there, so it is useless for me to send the noti-
fication to the company’s address, not if he has to be present to receive 
it … Sometimes the tutela even gets canceled. The Circuit Court cancels 
tutelas, because they say that I did not notify the implicated person, I 
did not guarantee the right of defense … because I had to notify them 
personally there in the entity that there was a tutela. Then there are 
[other] notification problems because one calls an entity to fax it and 
everything, to the manager, let’s say in Popayán [a city located about 
100 kilometers from where López works], and they say that the fax does 
not go through, that there is no fax. You have to notify them quickly, 
and if you send it by official mail and it takes many days, so you would 
have to resort to sending it by private mail.21

	20	 Elite interview 72 (March 15, 2017). “El drama de las tutelas y los incidentes de 
desacato, que no deja de ser dramático que una persona necesite un servicio de salud 
y se lo nieguen porque sí, me parece dramático eso.”

	21	 Elite interview 83 (April 21, 2017). “El problema ha sido que en el incidente de 
desacato para privar de la libertad la corte también ha buscado la garantía de la 
persona y como es una privación de la libertad usted debe notificarlo personalmente, 
como notifico personalmente a un señor por Bogotá y que no está nunca allí entonces 
no me sirve que le mande la notificación a la dirección de la empresa, no que tiene 
que ser presente, y cómo si eso es absurdo, a veces se pasan de la garantía. Considero 
que por ejemplo en esas situaciones, pasa también con los correos electrónicos y a 
veces el circuito me ha anulado tutelas porque dicen que no lo notifiqué, no garan-
ticé el derecho de defensa de la entidad … porque debía notificarlo personalmente 
allá en la entidad de que había una tutela entonces hay problemas de notificación 
porque de pronto uno llama a una entidad para pasarlo por fax y todo, al gerente 
digamos que en Popayán y dicen que no pasa el fax, que no hay fax, y uno tiene que 
notificarla rápido, entonces uno lo manda por correo oficial y este se demora muchos 
días por eso se tendría que recurrir por mandarlo por correo particular.”
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From there, you would need to get some kind of assurance that the mail 
was both delivered and received. Email does not seem to work either, 
frustrating López even further: “It does not make sense if we are in 
the twenty-first century and technology is designed to speed up things 
like this. They give me an email for an entity that provides public ser-
vices … I don’t care if the person working there saw it and didn’t read 
it. That’s his problem.”22 But, of course, it is López’s problem too, given 
the rules around notification, and there is no blanket policy that will 
perfectly balance the protection of the rights of the accused and pre-
vent the manipulation of procedural rules by those who wish to avoid 
legal sanction. Other judges told me about making phone calls to try to 
ensure that tutela orders were received and understood, and one even 
described making regular trips down to the various medical offices to 
follow up on his orders.

All of this extra work must happen on a judge’s own time, in addi-
tion to carrying out their other duties. Some judges may enjoy and have 
time for this extra work, but others may not, creating another source of 
inconsistency and inefficiency in the tutela process. As Albeiro Marín, 
who works in the town of Palmira, explained:

One of the delicate things as a judge is that one is a human being, a 
human being full of needs, [needing] to be with the family on the week-
end, to go out and have a little leisure time, like any normal person. 
Something complicated happens here, you work from Monday to Friday 
officially from eight in the morning to five in the afternoon, but you 
have to take work home at night and on Saturday and Sunday, too. So 
not only is it the workplace but also the personal sphere that is totally 
permeated and affected by your job.23

	23	 Elite interview (April 25, 2017). “Una de las cosas delicadas para uno como juez es 
que es uno es un ser humano elemental, un ser humano lleno de necesidades sí, de 
familia, de estar con la familia el fin de semana, de salir a recrearse un poco como 
cualquier funcionario normal; aquí pasa una cosa complicada se trabaja de lunes a 
viernes oficialmente de 8 de la mañana a 5 de la tarde pero tienes que llevar trabajo 
a tu casa en la noche y el sábado y domingo también de manera que digamos que 
caemos en otro ámbito ya no en el laboral sino en el ámbito personal que está total-
mente permeado y afectado por la situación laboral.”

	22	 Elite interview 83 (April 21, 2017). “No tiene sentido si estamos en el siglo 21 y la 
tecnología está diseñada para agilizar las cosas cómo me dan a mí un correo elec-
trónico de una entidad que presta servicios públicos y tengo que considerar que con 
el solo envío él tiene su deber de revisar su correo a mí no me interesa si lo vio y no 
lo leyó ese es problema suyo.”
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8.2  IN THEIR OWN WORDS: JUDGES ON THEIR WORK

This work overload is exacerbated by the particular conditions judges 
face in their jurisdiction. Marín continued, explaining that no matter 
how intelligent or diligent a judge is, the workload can be too much:

How is a reasonable amount of work for a judge going to be determined 
in Colombia? Because it is not possible. A judge in Palmira, for exam-
ple, which experiences so much crime, receives 1,000 cases, and a judge 
from Buga, which is a quieter town, can easily have [just] 200 cases, no 
more, yes? So how do they demand so much of me? So, for example, 
here we were three judges bearing that extremely high load, all with 
an average until recently of 800 cases, 400 prisoners, plus tutelas, inci-
dents of contempt, and other series of activities that you also have to 
be studying.24

Not everyone I interviewed faced these kinds of pressures, and some 
spoke about making tutela decisions as relatively routine, rather than 
burdensome. What is key here is that at least some judges in some parts 
of Colombia see the tutela as creating additional work that makes it 
challenging for them to do their jobs effectively – in deciding matters 
that fall within their specialty (like criminal or civil matters) and in 
deciding tutela claims.

Overall, though, the introduction of the tutela presented new chal-
lenges to judges as they sought to carry out their daily work. The timing 
of tutela decisions as well as the subject matter pushed judges to do not 
only more work than they had previously but also to engage in differ-
ent legal topics that some of the time might be outside their expertise. 
To sum up his views on the effects of the tutela procedure, one judge 
referenced the phrase made famous by the poet Guillermo Valencia 
during Rafael Uribe Uribe’s funeral – “blessed be democracy, even 
though it may kill us” – suggesting “blessed be the tutela, even though  

	24	 Elite interview (April 25, 2017). “¿Cómo se va a determinar una carga razonable 
para un juez en Colombia? Porque no es posible que un juez en Palmira por ejemplo 
que es tan de alta delincuencia le lleguen 1000 carpetas y a un juez de Buga que es 
un pueblo más tranquilo y el juez puede tener tranquilamente 200 carpetas no más 
¿sí? Entonces cómo me exigen a mí tanto, cómo me hacen exigente esa carga laboral 
cuando no hay parámetros entonces por ejemplo aquí éramos tres jueces soportando 
esa carga altísima todos con un promedio hasta hace poco de 800 carpetas, 400 
presos, más las tutelas, los incidentes y otras series de actividades que también hay 
que estar estudiando luego en el día uno puede hacer cincuenta mil cosas y todo tan 
normal pero rápido, claro estoy de acuerdo si el juez está capacitado puede exigírselo 
pero un momento hay parámetros porque también la fatiga del ser humano está allí 
patente por más inteligente que sea.”
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it may kill us.”25 Typically, interviewees – both those working at the 
Constitutional Court and those working elsewhere in the legal system –  
evaluated the tutela positively, pointing to the immense advances in 
access to justice brought about by the mechanism, though many also 
recommended revisions to the way that tutelas are processed in the 
hopes of reducing congestion in the legal system. The most common 
suggestion involved the creation of a specialized set of judges whose 
only job would be to review and decide tutela cases.

8.3   OVERWORK,  U NDERDELIVERY,  AND THE 
ENDUR ANCE OF SOCIAL CONSTIT UTIONALISM

The concern here as it relates to the stability of the constitutional order 
is twofold. First, if judges are unable or unwilling to keep up with the 
work of tutela decisions, the tutela and rights claim-making may lose 
significance in people’s everyday lives. Equally important is the issue 
that judges cannot compel compliance, even with contempt orders. 
To the extent that tutela decisions are understood to be insufficient 
(whether because judges offer the “wrong” remedies or because of non-
compliance), unmet expectations may come to undermine social con-
stitutionalism. If people turn away from legal mobilization, from using 
the tutela, the feedback processes that serve to embed social consti-
tutionalism will falter. However, thus far, these challenges related to 
work and workload have not overcome the countervailing, embedding 
forces behind the 1991 Constitution.

In terms of the first concern, it appears that much of the time judges 
are, in fact, keeping up with the extra work of social constitutionalism. 
Referring back to Figure 8.4, at least for the last ten years or so, judges 
have been relatively consistent in terms of the percentage of both tutela 
claims and procesos they clear each month (despite some variation 
across departments). We might think that this relative consistency is 
due to the combination of normative and coercive incentives. Most of 
the judges I spoke with shared a desire to do a good job and indicated 
that they viewed their job as an especially important one. Many also 
reflected that they were constrained by the rules regarding the tutela. 
Carlos Rodríguez explained that the tutela primarily impacted his work 

	25	 Elite interview 74 (March 22, 2017). “Me ha gustado que he dicho algo como emu-
lando a un viejo político colombiano que decía él ‘bendita sea democracia así nos 
mates’ y yo diría ‘bendita seas tutela así nos mates.’ ”
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8.3  OVERWORK, UNDERDELIVERY, AND CONSTITUTIONALISM

in that, when a tutela claim is filed, “you have to put aside many things 
you are doing to dedicate yourself to that issue, and the tutela cov-
ers any possible issue … it can be pension issues, purely labor issues, 
social security issues that are very technical, issues related to the right 
to water, [or] right to public services that are very technical.”26 If you 
failed to do so, you might be subject to serious penalties. Jorge Montes, 
who worked in a judge’s chambers in Cali, described a similar concern:

What we fear the most is violating the terms of the tutela. That is why 
the tutela has been effective, because we fear that. So, there is no excuse. 
I’ll give you an example, when I was an assistant to a judge, I could have 
four or five tutelas that needed to be decided in one day. It was no excuse 
to say, “I have five tutelas.” You had to do them. I had to take tutelas 
home [after my normal workday].27

Finalizing the tutela decision late was not an option. Johnny Braulio 
Romero shared what happens if he submits tutela decisions late (i.e., 
after more than ten days):

I can be suspended from my position for a month, two months, a year, 
depending on how serious the offense was. In the case of the tutela, as it is 
about defending fundamental rights, it is assumed that they cannot wait. 
I cannot decide [those claims] whenever I want. If there is one thing that 
the judges respect in Bogotá, Amazona, the coast, wherever, it is the term 
to resolve a tutela, because being a day late means that they can sanction 
you, and the sanctions are very severe, and nobody wants that.28

	27	 Elite interview 84 (April 24, 2017). “Lo que más le tenemos miedo es violar los térmi-
nos del fallo para la acción de tutela. Por eso es que la tutela ha sido efectiva, porque 
nosotros le tememos a eso. Entonces no hay excusa. Te pongo un ejemplo, cuando 
yo era el asistente de un juez con el que trabajaba, yo podía tener para un mismo día 
cuatro o cinco tutelas. Pues no había excusa de decir: ‘Es que yo tengo cinco tutelas.’ 
Tú las tenías que sacar o sacar. Me tocaba llevarme tutelas para la casa.”

	28	 Elite interview 71 (March 10, 2017). “Me pueden suspender del cargo por un mes, 
dos meses, un año dependiendo de qué tan grave fue la falta, tratándose de tutela 
como se trata de defender derechos fundamentales se supone que esto no da espera 
entonces no lo puedo decidir cuando quiera, si hay una cosa que los jueces res-
petan en Bogotá, Amazona, Costa, donde sea es el termino para resolver una tutela, 
porque pasarse un día implica que te pueden sancionar, y las sanciones son muy 
fuertes y nadie quiere eso.”

	26	 Elite interview 87 (April 25, 2017). “Uno tiene que dejar muchas cosas que está 
haciendo para dedicarse a realizar ese tema y digamos la tutela abarca cualquier tema 
posible … puede ser temas de pensiones, temas netamente laborales, de seguridad 
social que es muy técnico, temas digamos del derecho al agua, derecho al servicio 
público que son muy técnicos.”
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While not every judge brought up possible suspension, all noted that 
the tutela decisions must be made within ten days and that the deci-
sions must be in line with the Constitutional Court’s jurisprudence. It 
appears that judges have kept up with the work of the tutela, at least 
well enough. The rules regarding the tutela and the expectations judges 
have about their work have ensured that judicial receptivity endures.

Further, the interconnections between the tutela, health, and the 
new constitution seem to have mitigated the second concern about 
perceptions of judicial work. Many folks continue to view the formal 
legal system as too slow, as corrupted, or as otherwise ineffective over-
all, and that does drive some to seek alternatives. As Juan Sebastián 
Tisnés told me:

When I worked in a small town, someone asked me, “Judge, I have a 
bill of exchange that Don Carlos owes me, how long does that process 
take here [if I try to resolve it through the courts]?” So, I told them, 
“It depends, but it will last eight months or a year.” They said, “yo 
mejor voy abajo” [literally, I better go downstairs]. To go downstairs 
is to go to the guerrillas. It is faster there, and I say this without 
blushing, all the principles established in the civil code, the guer-
rillas respected, except if you take the case there, they charge you, 
but otherwise all concentration, speed, everything was carried out … 
There was coercion because people could lose their lives for not pay-
ing the debt … There are things that prevent people from having a 
good image of us [the judiciary], for example, the time it takes for 
judicial decisions to be pronounced, the accumulation of cases that 
then causes the postponement of hearings, the corruption that exists 
in the judicial branch.29

	29	 Elite interview 72 (March 15, 2017). “Cuando trabaje en pueblito la gente le pre-
guntaba a uno ‘juez tengo una letra de cambio y un título en efectivo que me lo debe 
Don Carlos ¿Cuánto tiempo demora ese proceso aquí?’ entonces les digo ‘depende 
de algunas vicisitudes propias del proceso durará ocho meses o un año’ y la gente 
decía ‘yo mejor voy abajo’ abajo es la guerrilla porque allá es más rápido y lo digo 
sin sonrojarme, todos los principios que establece o establecía el código de pro-
cedimientos civiles allá en la guerrilla se respetaban excepto gratuidad porque si 
llevabas el caso allá te cobraban pero de resto todo concentración, celeridad, todo 
se cumplía porque eran juicios de una y si había coacción porque la gente podía 
perder la vida por no pagar la deuda entonces todos los principios excepto, insisto 
gratuidad. Hay cosas que impiden que la gente tenga buena imagen de nosotros por 
ejemplo el tiempo para toma de decisiones judiciales para proferirse eso también 
esta mediado por el cumulo de procesos que tenemos por todo lo que aplazan las 
audiencias, por la corrupción que hay en la rama judicial.”
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8.3  OVERWORK, UNDERDELIVERY, AND CONSTITUTIONALISM

This frustration and disenchantment that citizens express about the 
formal legal system, however, has not spilled over into the realm of  
the tutela. Instead, as described in Chapter 4, thinking about the use of 
the tutela seems to be more ambivalent than anything – folks are not 
sure it will work, but they might as well try (see also Taylor 2018). The 
1991 Constitution has become embedded in people’s understanding of 
their social worlds, yet that embedding has not come with raised expec-
tations. As a result, expectations have not been undercut or unmet and 
hopes have not been dashed. So far, ambivalent legal mobilization and 
its influence on how everyday Colombians and judicial officials under-
stand the 1991 Constitution has been able to counteract the challenges 
presented by the everyday work of social constitutionalism.
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