Right to Refuse Treatment (continued from page 6)

Judge Tauro points out:

The presumption that an involun-
tary mental patient is competent to
handle his affairs is not a matter of
judicial decree. Rather it is a statu-
tory presumption created by the

M: husetts legislature, as is the
procedure for challenging that pre-
sumption in the courts. If that
statutory scheme is burdensome,
redress and relief should be sought
from the legislature.3s

Conclusion

The force of this message is under-
scored by the fact that the Rogers case
could have been decided for the plain-
tiffs entirely on the basis of state law
and without reference to a constitu-
tional right to refuse treatment. The
statutory provision cited by Judge
Tauro has been in force since 1971, be-
fore any of the actions in question al-
legedly occurred. Seen from this point
of view, the injunction is simply a re-
minder to psychiatrists that state law
governs their practice as it does that of
other physicians. As is true elsewhere
in medicine, unless an emergency
threatening life or limb supervenes, pa-
tients are to be presumed competent to
make treatment decisions for them-
selves unless a court has found them
incompetent. If adjudicated incompe-
tent, decisions to accept or refuse
treatment lie within the province of the
court-appointed guardian, not the
physician. In the wake of increasing
competition for resources from other
mental health professionals, psychia-
trists have been stating more forcefully
in recent years that they are medical
specialists; the Rogers decision con-
strains them to act the part.
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Correspondence

To the Editors:

Dr. Redfearn (Licensing for Athletic
Trainers: A Call for Action, MEDICO-
LEGAL NEWSs 7(4):10, Winter 1979)
should be reminded that the sole jus-
tification for state licensure of any pro-
fessional is to protect the public health
and safety. Nowhere did he even at-
tempt to address that issue.

He chose to cite as justifications for
licensure status such professional self-
serving reasons as:

— the intensification of lobbying
efforts by the private profes-
sional associations of athletic
trainers (Shouldn’t a wronged or
harmed public be the interest
group with standing?);

— the decline in status of athletic
trainers in the health care spec-
trum (What about the public
right to state assurance that a
health practitioner is compe-
tent?);

— the submersion of athletic train-
ers to the politically and profes-
sionally potent athletic medicine
professional (Where is the con-
cern for the limb or life lost to
incompetent care?);

— the risk and lack of defense in
malpractice litigation for the
trainer and employer (Is state
licensing meant to protect the pa-
tient or the practitioner?).

This is not to begrudge athletic
trainers’ licensure status, if warranted,
under the state power to protect the
public health and safety. Begrudged are
those who proliferate and prostitute
that power for the private ends of a
profession.

Sincerely,

D.J. Soviero, Esq.
San Francisco, California
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