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Pre-existing Legal Systems and Competition Enforcement

7.1 introduction

The Indian and Pakistani Acts provide for three-tiered, linear competition enforce-
ment systems. If these systems work as envisaged in the competition legislations then
only the specialist members of the first tier competition authorities, the CCI and
CCP, will take cognisance of and evlauate anti-competitive practices as defined in
the Indian and Pakistani Acts and in doing so will interpret and enforce the
provisions of these Acts. Appeals from orders of the CCI or CCP will lie to the
Indian and Pakistani Tribunals, also established under the Indian and Pakistani
Acts, where these orders will be examined jointly by competition and judicial
experts. Finally, appeals from orders of the Tribunals will lie to the Supreme
Courts of the countries, where generalist judges sitting in their competition appel-
late jurisdiction, will assess these orders against norms prevalent in the country’s pre-
existing legal system. It may be expected that as successive competition matters will
proceed from the first to the third tiers of the competition enforcement system a
dialogue between the authorities will emerge which in time will would not only
bring these authorities into greater alignment with each other but also allow the
competition enforcement systems, to be shaped by the principles and norms of the
pre-existing legal systems which will facilitate the gradual integration of the compe-
tition law into these systems .
In actual fact, however, competition matters do not proceed along the linear

competition enforcement pathways envisaged in the competition legislations and
frequently depart from it to interact with the general courts in the two countries.
The manner in which the general courts react to these competition matters deter-
mines when and whether the matters are returned to the competition enforcement
pathways to finally move towards their conclusions. However, in focusing on the
relationship of the three competition authorities with each other without reference
to possible interference from the general courts pre-existing in the countries, the
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Indian and Pakistani Acts underplay the significance or impact of such interven-
tions. In doing so these Acts suggest that interventions from the general courts are
either likely to be infrequent or even if not infrequent, are likely to be easily
addressed so that they cause little or no disruption to the competition enforcement
systems. This chapter explores this implicit assumption by examining the extent and
nature of interactions between the competition enforcement systems established in
pursuance of the adopted competition legislations and pre-existing legal systems in
India and Pakistan. It argues that not only are the interactions between the Indian
and Pakistani Acts and the pre-existing legal systems in the two countries largely
shaped by the strategies, mechanisms, and institutions through which the countries
had initially adopted their respective competition legislations, but also that the
nature and quality of these interactions has a discernible and significant impact
on competition enforcement in these countries.

To this end the chapter is organised as follows: Section 7.2 maps the compe-
tition enforcement pathways established under the Indian and Pakistani Acts
and identifies the likely points of interaction between the competition enforce-
ment systems and pre-existing legal systems in these countries; Section 7.3
examines and compares interactions that emanate from interim orders of the
CCI and CCP and explores reasons for the divergence between the two;
Section 7.4 compares the interactions in India and Pakistan with the aim of
understanding these in the context of the strategies, mechanisms, and insti-
tutions through which they had adopted their respective competition legisla-
tions; Section 7.5 considers the effects of these interactions on the enforcement
and evolution of the competition legislations and the pace at and extent to
which these legislations are likely to integrate into the pre-existing legal systems
of their countries.

7.2 mapping the ‘interactions’ in the indian and

pakistani contexts

The interaction between adopted competition legislations in India and Pakistan and
their pre-existing legal systems takes place through the competition authorities
established under the Indian and Pakistani Acts – the CCI, the CCP, and the
Indian and Pakistani Tribunals – and the pre-existing general courts established
under their respective Constitutions. In both India and Pakistan general courts
mean the high courts, hearing and deciding petitions in their inherent constitu-
tional jurisdiction and the Supreme Courts hearing appeals from these matters also
in their constitutional rather than competition jurisdictions.

The competition enforcement pathways envisaged under the Indian and Pakistani
Acts begins with the national competition authorities, the CCI and CCP, proceed to
the Indian and Pakistani Tribunals that are mandated to hear appeals from decisions
of the CCI and CCP, and culminate in the Indian and Pakistani Supreme Courts
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sitting in their specially conferred competition appellate jurisdictions.1 According to
this pathway, the competition enforcement systems and the pre-existing legal systems
interact at one point only: when the Supreme Court sitting in its competition
appellate jurisdiction hears appeals from orders of the Tribunals and then too on
limited grounds arising from the appealed orders (Figure 7.1).2

In both India and Pakistan, in addition to their competition appellate jurisdiction, the
Supreme Courts also exercise constitutional and general appellate jurisdictions, and the
competition enforcement systems also come into contact with the pre-existing systems
when the high courts hear writ petitions from persons aggrieved by the actions or orders
of the tier (the CCI and the CCP) and second tier (Indian and Pakistani Tribunals)
competition authorities in exercise of their inherent constitutional jurisdictions.3

Aggrieved parties may file petitions against proceedings pending before the CCI, the
CCP, or the Indian and Pakistani Tribunals before the high courts under Article 226 of

SUPREME COURT
Competition

& 
Constitutional 

Jurisdiction

National 
Competition 

Authority

Competition 
Appellate 
Tribunal

High 
Courts

figure 7.1 . Competition enforcement and the constitutional pathways

1 Under the Indian and Pakistani Constitution, the Supreme Courts are the apex constitutional
courts of the countries. However, Article 138(2) of the Indian Constitution and Article 175(2) of
the Pakistani Constitution allow the jurisdictions of their respective Supreme Courts to be
enlarged by statute. It is in pursuance of these provisions that section 53T of the Indian Act and
section 44 of the Pakistani Act confer on the Indian and Pakistani Supreme Courts the
jurisdiction to hear appeals from orders of the Indian and Pakistani Tribunals respectively.

2 This competition enforcement pathway is the same as the competition enforcement system.
the different terminology is used to indicate the direction along which matters proceed within
the system.

3 In accordance with the rules of procedure in force in the two countries, these petitions may be
filed before the high court that has jurisdiction in the territory in which the aggrieved party has
its registered office or carries on a substantial part of its business.
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the Indian Constitution and Article 199 of the Pakistani Constitution. These nearly
identical Articles allow persons aggrieved by the orders or actions of the government or
of any natural or legal persons performing functions in connection with governmental
affairs, to challenge these orders or actions before the relevant court on the ground that
these infringe one or more of the fundamental rights guaranteed under the Indian or
Pakistani Constitutions.4 If, upon hearing a petition, the general court is satisfied that
fundamental rights have been violated, it may, in exercise of its inherent constitutional
jurisdiction, issue one or more of the following writs: (a) writ of mandamus and
prohibition directing a person carrying out a function in connection with the affairs
of the federation to refrain from doing anything he is not permitted to do or to do
anything he is required to do; (b) writ of certiorari declaring that any act or proceeding
performed by a person in connection with the affairs of the federation has been done
without lawful authority and is without legal effect; (c) writ of habeas corpus directing
that a person held in custody within the jurisdiction of the court may be presented in
court; (d) writ of quo warranto requiring a person holding public office to show the
authority of law under which he claims to hold that office. The high court may also
issue interim restraining orders while these petitions remain pending.5 The orders of
both the CCI and the CCP qualify as functions in connection with the affairs of the
Union or federation (in the case of India and Pakistan respectively) and the high courts
in both countries have the power to issue one or more of these writs as may be
appropriate (Figure 7.2).

The possibility of challenging the orders and actions of the first- and second-
tier competition authorities before the general courts gives rise to two further
possible points of interaction between the competition enforcement and consti-
tutional systems: one between the first-tier competition authorities, ie the CCI
and CCP and the high courts and the other between the second-tier competi-
tion authorities, ie the Indian and Pakistani Tribunals, and the high courts.
There is no direct point of interaction with the Supreme Courts and they only
hear appeals from orders of the high courts in these petitions. Although both
these points of interaction are of interest, this chapter focuses only on the first
(between the CCI and CCP and the high courts) due to the very limited
available data for the Pakistani Tribunal which prevents a comparative analysis
with orders from the Indian Tribunal.6

The interaction between the first-tier competition authorities, the CCI and CCP,
and the general courts in India and Pakistan is initiated when a person files a

4 These mean any of rights conferred under Articles 12–35 of the Indian Constitution, or Articles
8–28 of the Pakistani Constitution.

5 See Article 226 read with Article 32 of the Indian Constitution and Article 199 read with Article
184(3) of the Pakistani Constitution.

6 The exclusive focus on the first interaction is not a shortcoming of this work as both these sets
of interactions are likely to follow similar patterns, and insights in respect of one are also likely
to be instructive in understanding the other.
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petition before a general court alleging a violation of its constitutional rights in the
proceedings before the CCI or CCP, as the case may be. In hearing this petition in
exercise of its inherent constitutional jurisdiction the court has the option to either
immediately decide the matter by passing a final order or to allow further time for
hearing and issue an interim restraining order for such time as the petition remains
pending before it. If the general court issues an order deciding and disposing of the
petition the matter may either be returned to the CCI or the CCP, where it may
proceed along the competition enforcement pathway, or the order of the general
court may be appealed to the Supreme Court in its constitutional jurisdiction,
whereby it still remains in the constitutional system and the competition system
remains suspended most in compliance with a restraining order issued by the high
courts. The Supreme Court, sitting in its constitutional jurisdiction, also has the
option to decide the matter and to either return it to the high court for further
action, thereby retaining it within the pre-existing legal system, or to the CCI or
CCP directly from where it may proceed along the competition enforcement
pathway. If, instead of issuing an order deciding and disposing of the petition, the
general court issues an interim restraining order the matter may still be returned to
the CCI and CCP, albeit with restrictions on how they may proceed. The CCI or
the CCP as the case may be, then have the option to comply with the interim order
of the general court or appeal it to the Supreme Court in its constitutional jurisdic-
tion. In either case the matter remains in the pre-existing legal system and is not
returned to the competition enforcement system until such time as it is finally
decided by the general courts.
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figure 7.2 . Points of interaction between competition enforcement and pre-existing
legal systems
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This discussion suggests that as important as the number of orders or actions of the
CCI or the CCP that are challenged before the general courts, is the response of
the general courts to these challenges. While filing a petition is a constitutional right,
the response of the courts is a reflection of judicial discretion and capacity and
impacts the nature, quality, and speed of competition enforcement in India or
Pakistan, and the pace at and extent to which the Indian and Pakistani Acts integrate
into their respective pre-existing legal systems. If the general court issues a final decision
disposing of the petition before it – regardless of whether it decides in favour of the
competition authority or the aggrieved party – and if the parties refrain from appealing
the order in the constitutional jurisdiction, the matter is returned to the competition
authority and proceeds along the competition enforcement pathway, albeit in the
manner directed by the courts. In such a situation, the interaction between the
competition enforcement systems and pre-existing systems supports competition
enforcement by providing guidance and clarity and thereby enhancing its compatibility
with the context and its legitimacy in it. If, however, the general court issues an interim
order simply restraining or restricting the competition authority, it not only fails to
provide clarity and guidance but also suspends competition enforcement. The longer
such a restraining order remains in place the greater the erosion not only of the
effectiveness of competition enforcement but also the legitimacy of the entire competi-
tion enforcement system.

7.3 ‘interactions’ in india and pakistan

Parties aggrieved by orders or actions of the CCI and CCP in both India and Pakistan
have filed petitions before the general courts. While in India these petitions have
generally been filed against interim orders of the CCI, in Pakistan challenges have
historically been brought against final as well as interim orders of theCCP. This section
compares the challenges brought against the interim orders of the CCI and CCP7 and
explores reasons for the divergence between the Indian and Pakistani experience.8

7.3.1 Interaction between CCI and the General Courts

In the majority of petitions filed against the CCI’s interim orders, aggrieved parties
sought from the general courts writs of mandamus and prohibition, certiorari and

7 In Pakistan petitions were also filed against final orders of the CCP because the Pakistani
Tribunal had not been established. This has been more fully discussed in Chapter 6.

8 Petitions against orders of the CCI and the CCP were filed in high courts throughout the two
countries and there is no central record of these petitions. Luckily, however, several petitions
including the decisions of the general courts in them have been recorded in the subsequent the
orders of the CCI and CCP in these matters. While it is likely that this information may not be
entirely accurate or complete as a review of CCI and CCP’s Annual Reports suggests that there
may be petitions pending before high courts in addition to the ones noted in this chapter.
However, the information derived from the orders of the CCI and the CCP suffices in
providing an insight into the nature and impact of these interactions.
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quo warranto, ie they requested the courts to direct that the CCI should refrain from
doing something it was not permitted to do or to do something it was required to do;
declare that an act or proceeding performed by the CCI had been performed
without lawful authority and was therefore, without legal effect; or require the
CCI to show the legal authority for its actions.9

One ground repeatedly raised before the general courts was that the CCI did not
have the jurisdiction to hear matters that had been commenced before its prede-
cessor anti-monopoly authority, particularly if the anti-monopoly authority had
initiated an investigation but failed to complete it. In response, several general
courts unequivocally declared this ground to be without merit and directed the
petitioners to submit to the CCI’s jurisdiction.10 A further related point raised
before the general courts was that the CCI did not have the authority to exercise its
jurisdiction in respect of practices that had commenced before the relevant
provisions of the Indian Act had been brought into force. In responding to all
petitions in which this ground was raised, the general courts clarified that the CCI
did indeed have the jurisdiction to examine conduct that had commenced prior to
the relevant provisions coming into force, provided such conduct had continued
even after the coming into force of these provisions.11 In at least one case, the
aggrieved party challenged the CCI’s power to issue a show-cause notice on the
ground that doing so was tantamount to the CCI pre-judging the case. In this
matter the general court clarified that the CCI had the jurisdiction and the
responsibility to form a preliminary view of a case and therefore the show cause
notice was valid.12 In certain other cases, parties challenged the CCI’s jurisdiction
to initiate investigations, however, the general courts did not entertain these
petitions or others filed on similar grounds.13

9 Indian Constitution, Article 226.
10 Petitions on this ground include Interglobe Aviation Limited v Secretary CCI WP 6805/2010

decided by the Delhi High Court on 06.10.2010 and Gujarat Guardian Limited v CCI and
others WP 7766/2010 also decided by Delhi High Court on 23.11.2010.

11 For instance, in MP Merhotra v Kingfisher Airlines Limited & others Case 4/2009, Kingfisher
had challenged the CCI’s demand for information before the Bombay High Court. The BHC
dismissed this petition on 31.03.2010 after which Kingfisher challenged BHC’s order to the
Supreme Court. The Supreme Court admitted Kingfisher’s petition but did not restrain the
CCI from continuing with its proceedings and in due course, the CCI imposed a fine on
Kingfisher for abuse of dominant position. Kingfisher then appealed the CCI’s order before the
Indian Tribunal, which set aside the CCI’s order and asked it to reconsider the matter. After
reconsidering the matter the CCI through its order dated 09.01.2012 imposed a further fine on
Kingfisher. Kingfisher once again appealed to the Tribunal and on 29.08.2012 in Kingfisher
Airlines Limited v CCI and others Appeal 15/2012 the Tribunal set aside the CCI’s latest order.

12 See for example Amir Khan Productions (Pvt) Limited v Union of India WP 358/2010 decided by
the Bombay High Court on 18.08.2010 (CCI Annual Report 2010–11).

13 For example, see references to petitions in the CCI’s orders in (a) Federation of Indian Airlines
& others Case RTPE 3/2008 decided 02.12.2010, para 8 and (b) Shri Shamsher Kataria v Honda
Siel Cars Limited India & others (Hyundai)Case 3/2011 decided 27.07.2015, paras 1.5, 7.4.4. Also
see orders of the high courts in (a) Arun Kumar Bajoria v CCI and another WP (C) 2471/2016,
in which the petitioner challenged directions issued by the CCI on the grounds that the CCI
lacked jurisdiction to issue these and the Delhi High Court by its order dated 21.03.2016 held
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In a few of its orders, in which the CCI records petitions filed in relation to the
order, the CCI has recorded only the response of the general courts rather than
the grounds on which the petitions had been filed. Regardless however, a review of
the responses of the high courts as recorded in these orders suggests that the courts’
responses have varied according to the facts and circumstances of the case. In certain
matters, the court expressly endorsed the CCI while in others it directed the CCI to
take certain actions; in some cases, the courts restrained the CCI from pursuing one
or more of the parties to the proceedings, and, in very rare instances, they restrained
the CCI from continuing with the proceedings altogether. Importantly, in matters
where the courts restrained the CCI from proceeding altogether they did so for a
limited period only.14

In certain proceedings pending before the CCI the complainant itself approached
the courts. For instance, in one matter the complainant approached the court for
interim relief against the defendants, while the matter was still pending before the

that the CCI was competent to decide its own jurisdiction and dismissed the petition and (b)
Telefonaktiebolaget LM Ericsson v CCI & others WP 1006/2014 in which the petitioner argued
that the CCI could not investigate its affairs as these were governed by the Patents Act, but the
Delhi High Court by its order dated 16.04.2016 recognised the CCI’s jurisdiction and allowed it
to continue with its investigation.

14 For instance, see references to petitions in the CCI’s orders in (a) Vedant Bio Sciences v
Chemists & Druggists Association of Baroda Case C-87/2009 decided 05.09.2012, paras 11–15. In
this case the CCI’s proceedings were challenged on two occasions: on the first, the Gujarat
High Court did not restrain the CCI, however, on the second, the GHC restrained the CCI
from requiring petitioner’s officers to produce evidence until such time as the GHC had finally
decided the matter. The GHC did not restrain the CCI from continuing with the proceedings
against the remaining parties; (b) Peeveear Medical Agencies Kerala v All India Organization of
Chemists & Druggists Case 30/2011 decided 09.12.2013, para 12.5.12. This order refers to WP
2882/2012 in which Karnataka High Court had issued a restraining order against CCI; (c)
Sandhya Drug Agency v Assam Drug Dealers Association & others Case 41/2011 decided
09.12.2013, paras 11 & 12. This order records a petition filed before Gauhati High Court which
initially restrained the CCI but soon vacated the injunction and allowed the CCI to continue
with the proceedings; (d) Collective Boycott/refusal to deal by the Chemists and Druggist
Association Goa etc Suo Motu Case 5/2013 decided 27.10.2014. This order records that while
the Bombay High Court restrained the CCI from hearing the issue of individual culpability of
officers of associations/companies, it did not restrain the CCI from proceeding against the
associations/companies themselves; (e) Shri Shamsher Kataria v Honda Siel Cars India Limited
& others Case 3/2011 decided 25.08.2014, para 22.9. This order refers to WP 2734/2013 in which
the Delhi High Court issued an order restraining the CCI from giving effect to its order for ten
days; and (f ) Durga City Cable Network v In2 Cable (India) Limited & others Case 23/2010
decided 10.08.2011, paras 8 & 17 which records the Delhi High Court’s refusal to restrain the
CCI from proceeding with the matter in a petition filed before it. The following orders of the
high courts, not yet recorded in orders of the CCI, are also significant in this regard: (a) order of
Madras High Court dated 04.02.2015 in Hyundai Motors India Limited & BMW India Pvt
Limited v CCI and another WP 31808 and 31809/2012, in which the MHC refused to restrain
the CCI and dismissed the petitions. The order was confirmed in appeal also before the MHC
through an order dated 23.07.2018 in Hyundai Motor India Limited v CCI and others WA 340/
2015 and (b) order of Delhi High Court dated 10.10.2014 in DLF Home Developers Limited v
CCI & another WP 6361 and 4362/2014.

174 Pre-existing Legal Systems and Competition Enforcement

https://doi.org/10.1017/9781009247184.008 Published online by Cambridge University Press

https://doi.org/10.1017/9781009247184.008


CCI, however, the court dismissed the petition and directed the complainant to
approach the CCI instead.15 In another matter the complainant asked the court to
direct the CCI to hear an application on an urgent basis16 and in at least one recent
case, rather than waiting for the court to issue an order in a petition brought against
its proceedings, the CCI voluntarily gave an undertaking that it would not to take
adverse action against the defendants while the petitions remained pending before
the court.17

Overall, the responses of the general courts to petitions from proceedings pending
before the CCI suggest that in issuing more final rather than interim orders, the
courts have dealt decisively with the objections raised against the CCI, and in
deciding these petitions relatively soon after these were filed they have also dealt
with these with reasonable alacrity.18 It is also evident that decisions of the courts
throughout India have formed valuable precedents for the CCI in subsequent
proceedings. For instance, the CCI has cited Delhi High Court’s decision in the
Interglobe and the Gujarat Guardian petitions19 in several later orders, including its
orders in Varca Druggist & Chemist and others v Chemists & Druggists Association
Goa;20 In re Cartelization by Cement Manufacturers case,21 and Re Alleged
Cartelization by Cement Manufacturers v Shree Cement Limited and others.22

Similarly, the CCI has cited the order of the Bombay High Court in the
Kingfisher case23 in a number of its subsequent orders, including its order in
Chemists & Druggists Association Goa case;24 In re Cartelization by Cement
Manufacturers case;25 Shree Cement case;26 Shri Sonam Sharma v Apple Inc. USA

15 Reliance Big Entertainment Limited v Karnataka Film Chamber of Commerce Cases 25, 41, 45,
47, 48, 50, 58, 69/2010 decided 16.2.2010, para 2.1.20.

16 Santuka Associates Pvt Limited v All India Organization of Chemists and Druggists & others
Case 20/2011 decided 19.02.2013, para 3.

17 For example, in Google Inc & others v CCI & another WP 7084/2014 the petitioners asked the
high court to set aside the CCI’s order directing an investigation into its affairs and its order
rejecting Google’s review application. The petitioner also asked the court to restrain the CCI
from continuing with its proceedings. By its order dated 27.04.2015, the Delhi High Court
directed the CCI to reconsider the application for review and the CCI itself gave an undertak-
ing that it would not take any adverse action against the petitioners while the review application
remained pending.

18 See Chapter 4, Tables 4.5 and 4.6.
19 n.10.
20 Case MRTP C-127/2009/DG1R4/28 decided 11.06.2012, para 26.9.
21 Case RTPE 52/2006 decided 03.07.2012, para 104.
22 Case RTPE 52/2006 decided 31.08.2016, para 51.
23 MP Merhotra v Kingfisher Airlines Limited & others Case 4/2009 decided 09.01.2012. Also see

n.11.
24 See n.20, para 26.11.
25 See n.21, para 106.
26 See n.22, para 55.
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& others;27 In re Alleged cartelisation by steel producers;28 Shri Sunil Bansal & others
v Jaiprakash Associates Ltd and others;29 and Builders Association of India v Cement
Manufacturers Association and others.30

7.3.2 CCP’s Interim Orders and Challenges before the General Courts
in Pakistan

Unlike India where petitions were primarily filed against orders issued by the CCI in
the course of proceedings, in Pakistan petitions were filed to challenge show-cause
notices and interim orders issued by the CCP as well as to challenge its final orders.
However, for the purpose of comparison with India, this section only considers
petitions filed against the CCP’s show-cause notices or interim orders.31 These
petitions may be further divided into two groups: the first comprising petitions filed
in the period when the 2007 Ordinance was in force (‘the first group of petitions’)
and the second comprising petitions filed after the 2009 and 2010 Ordinances were
brought into force and includes the period up to and after the enactment of the
Pakistani Act (‘the second group of petitions’). In both the first and second group of
petitions, parties approached the general courts to seek writs directing the CCP to
refrain from doing what it was not permitted to do or to do what it is required to do
(writs of mandamus and prohibition); writs declaring that the CCP’s given act or
proceeding was without lawful authority and without legal effect (writs of certiorari);
or writs requiring the CCP or its officers to show the authority under which they
claimed to hold office (writs of quo warranto).32

In the first group of petitions, the grounds on which parties sought these
writs included that the show-cause notice issued by the CCP was not in accordance
with the law; certain sections of the 2007 Ordinance, and, therefore, the
CCP’s actions in exercise of its powers under these sections, were ultra vires the
Pakistani Constitution33 and contrary to the fundamental rights guaranteed under
it;34 the subject of competition was not listed in the Pakistani Constitution’s Federal
Legislative List and, therefore, the president was not competent to promulgate the

27 Case 24/2011 decided 19.3.2013, para 14.
28 Case RTPE 9/2008 decided 09.01.2014, para 107.
29 Cases 72/2011, 16/2012, 34/2012, 53/2012, 45/2013 decided 26.10.2015, para 14.
30 Case 29/2010 decided 31.08.2016, para 163.
31 See n.7.
32 Pakistani Constitution, Article 199.
33 The petitions most often cited 2007 Ordinance, sections 41 and 42 in this regard.
34 For instance, interim orders of the Sindh High Court in Karachi Stock Exchange & another v

Federation of Pakistan and others CP 786/2008 dated 30.04.2008 and modified on 05.06.2008
and the Pakistan Banking Association case CP 938/2008 dated 07.11.2008. The CCP appealed
both these orders to the Supreme Court and the Supreme Court by its orders dated 13.11.2008
in CPs 759 and 760/2008 and 23.10.2008 in CP 715/2008, set aside the restraining orders issued
by the SHC on the CCP’s undertaking that it will not recover any fines from the petitioners
while the petitions remained pending.
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2007 Ordinance; and that the CCP did not have the jurisdiction under the
2007 Ordinance to initiate proceedings against the petitioners.35 In the majority of
instances, the courts simply accepted the petitions for hearing and issued interim
orders restraining the CCP from proceeding until the next date of hearing, without
scrutinising the grounds on which these had been filed. On subsequent hearings the
court simply extended the restraining order until the next hearing and allowed the
status quo to continue still without scrutinising the grounds on which the petitions
had been filed. A ground raised repeatedly in the second group of petitions,
particularly in the period in which the 2007 Ordinance had lapsed and the
Pakistani Act was still to be enacted (ie in the period in which the 2009 and 2010

Ordinances were in force), was that the CCP did not have the legal competence to
issue show-cause notices until such time as the legislature had ratified the
Ordinances in compliance with the Pakistani Supreme Court’s order in Sindh
High Court Bar Association v Federation of Pakistan.36

Perhaps the most important petition in the first group of petitions was filed by
the Liquefied Petroleum Gas Association of Pakistan (LPGAP) in which the
LPGAP challenged the show-cause notice issued by the CCP to the LPGAP and
its members and sought a restraining order from the court. The high court
allowed the petition and restrained the CCP from acting on its show-cause
notice. The CCP challenged the high court’s decision before the Supreme
Court and the Supreme Court set aside the restraining order of the high court
and directed the CCP to first decide the issue of jurisdiction. The Supreme
Court also directed the CCP to ‘voluntarily’ commit to the court that it would
not take any adverse action against LPGAP until such time as the petition
remained pending. This meant that although the CCP could continue hearing
the matter to issue a final order, it could not recover the penalty it had imposed

35 The Lahore High Court granted injunctions to several cement companies on these grounds in
relation to the All-Pakistan Cement Manufacturers Association case (File 4/2/ Sec 4/CCP/2008
decided 27.08.2009). See for instance the LHC’s order in WP 15616/2009 dated 10.08.2009
(Pioneer Cement Limited) and several other orders all dated 11.08.2009 in WP 15624/ 2009 (All
Pakistan Cement Manufacturing Association); WP 15640/2009 (Askari Cement Limited); WP
15622/2009 (Attock Cement Limited); WP 15639/2009 (Bestway Cement Limited); WP 15631/
2009 (Cherat Cement Limited); WP 15670/2009 (Dandot Cement Limited); WP 15623/2009
(Dewan Cement Limited); WP 15630/2009 (DG Khan Cement); WP 15669/2009 (Fauji
Cement Limited); WP 15629/2009 (Fecto Cement Limited); WP 15619/2009 (Flying Cement
Limited); WP 15688/2009 (Kohat Cement Limited); WP 15620/2009 (Lafarge Cement
Limited); WP 15637/2009 (Lucky Cement Limited); WP 15618/2009 (Maple Leaf Cement
Company Limited); and WP 15638/2009 (Mustehkam Cement Limited).

36 PLD 2009 SC 879. See Chapter 2 for a detailed discussion in this regard. The Sindh High
Court granted an injunction on 14.01.2010 in CP D-110/2010 (filed by Mirpurkhas Sugar Mills)
on the ground that the CCP was not competent to act against the company until the Pakistani
Act had been enacted.
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as doing so would be tantamount to taking ‘an adverse action’ contrary to the
undertaking it had given to the Supreme Court.37 In October 2020, nearly eleven
years after the petitions were filed the Lahore High Court finally decided the
LPGAP petition along with ninety-two others in sectors as diverse as account-
ancy, automobiles, cement, dairy, developers, education, fertiliser, healthcare,
food, oil and refineries, paints, power, real estate, sugar, and telecom.38 However,
both the CCP and the original petitioners appealed the order before the
Pakistani Supreme Court and remain pending at the time of writing.

Another important petition from the first group of petitions that also qualifies as
a second group petition relates to the CCP’s proceedings against the All Pakistan
Cement Manufacturers’ Association (APCMA). On 28 October 2008 the CCP had
issued a show-cause notice to APCMA and its members which the parties had then
challenged before the Islamabad High Court. Although at first the court by its
order dated 10 November 2008 restrained the CCP from passing a final order
against the defendants, by a further order dated 5 December 2008 it dismissed the
petitions as ‘premature’ and allowed the CCP to continue with the hearings. Given
this reprieve from the high court, the CCP scheduled a hearing for APCMA and
its members for 3 August 2009. In the meantime, however, the parties approached
the Lahore High Court and obtained yet another injunction against the CCP. The
Lahore High Court vacated this second injunction on 24 August 2009 and allowed
the CCP to continue with its hearings which culminated in the CCP issuing its
final order on 27 August 2009.39 However, on 31 August 2009, before the CCP
could take any steps to enforce its order, the Lahore High Court issued yet another
interim order, this time restraining the CCP from taking any adverse action against
APCMA and its members.40 The petitions filed in the APCMA matter have also
been decided by the Lahore High Court’s October 2020 order in the LPGAP
petitions, and the member cement companies of the APCMA have also challenged
the Lahore High Court’s order to the Supreme Court where it presently remains
pending.41

37 The Lahore High Court issued the restraining order in LPGAP’s petition WP 9518/2009 on
27.05.2009. The CCP filed CP 1022/2009 before the Supreme Court and the Supreme Court
by its order dated 26.05.2009 set aside the LHC’s restraining order and remanded the matter to
the LHC on the basis of the CCP’s undertaking. Here, after a further order dated 05.08.2009,
the petition remained pending until October 2020.

38 LPG Association of Pakistan v Federation of Pakistan and others 2021 C L D 214. Shortly after,
the Islamabad High Court also issued an order dated 16 September 2021 in Islamabad Feeds
(Private) Limited and others v Federation of Pakistan. This too has been appealed to the
Supreme Court.

39 The CCP’s order dated 27.08.2009 in File 4/2/ sec 4/CCP/2008, paras 11–13.
40 The petition challenging the final order of the CCP in this case is discussed in detail in

Chapter 6. Also see the Preface for the complete story.
41 At the time of writing this the Supreme Court has not admitted any of these appeals for hearing.
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The nature and quality of the interactions between the CCP and the general
courts in Pakistan has had a considerable impact on subsequent proceedings before
the CCP, however, unlike India, this impact has been largely obstructive rather than
supportive. Instead of clarifying the CCP’s position and thereby providing it
guidance in issuing its subsequent orders, the orders of the high courts provided
grounds for other parties aggrieved by the actions and orders of the CCP to launch
further petitions against the CCP. For example, when the CCP initiated proceed-
ings against the Pakistan Sugar Mills Association (PSMA) and its members
the PSMA and its members relied on Sindh High Court’s interim order in the
Mirpurkhas Sugar Mills petition42 to obtain further restraining orders against the
CCP.43 Similarly, the Lahore High Court’s decision in the LPGAP case44 opened
floodgates of interim injunctions against show-cause notices issued by the CCP.
Often, the high courts granted these injunctions at the first hearing mostly because
‘other constitutional petitions raising similar issues have already been heard by [the]
Court’ and without any scrutiny of the grounds on which the petition had been
filed.45 Although the CCP challenged a number of such interim injunctions before
the Supreme Court, the Supreme Court mostly preferred to mediate between the
CCP and the high courts rather than taking decisive action and allowed the CCP to
continue with the proceedings while restraining it (or asking it ‘voluntarily’ restrain)

42 n.36.
43 These include Sindh High Court’s orders dated 19.01.2010 in CP D-149/2010 (Pakistani Sugar

Mills Association), order dated 20.01.2010 in CP D-164/2010 (Al Abbas Sugar Mills Limited),
order dated 26.01.2010 in CP D-196/2010 (Pangrio Sugar Mills), and order dated 12.02.2010 in
CP 360/2010 (Sakrand Sugar Mills Limited). These also include the Lahore High Court’s
orders dated 21.01.2010 in WP 1176/2010 (Chishtia Sugar Mills Limited), WP 1175/2010 (Gojra
Samundari Sugar Limited), WP 1122/2010 (Shahtaj Sugar Mills Limited), WP 1173/2010
(Sheikhoo Sugar Mills Limited); orders dated 11.02.2010 in WP 2654/2010 (National Sugar
Limited) and WP 2556/2010 (Pattoki Sugar Mills Limited); and order dated 12.02.2010 in WP
2761/2010 (Shakarganj Mills Limited). The CCP challenged these orders before the Supreme
Court, for instance CPs nos 521/2010, 522/2010, 523/2010, 524/2010, and 525/2010 and CPs 1065/
2010, 1066/2010, and 1067/2010. However, the CCP was unable to explain its delay in filing
these appeals and, therefore, the Supreme Court dismissed these without granting any relief to
the CCP, only directing the high courts to hear the petitions expeditiously.

44 n.37 and text thereto.
45 A petitioner from the electronics sector (name not provided) made this statement in WP 3530/

2010. The Lahore High Court by its order dated 23.02.2010 allowed an injunction on this basis
and also relied on the decision in its orders in subsequent petitions including WP 22575/2011
(Transfopower Industries) decided 12.10.2011; WP 23640/2011 (AB Ampere (Pvt) Limited)
decided 21.10.2011; WP 23743/2011 (Pak Electron) decided 25.10.2011; and WP 27488/2011
(KBK Electronics) decided 08.12.2011. By its orders dated 16.06.2011, the court also granted
injunctions against the CCP in WP 13496/2011 (Creative Engineering), WP 13497/2011 (M.R
Electric); WP 13498/2011 (Redco Pakistan Limited), WP 13499/2011 (Amin Brothers Limited),
and Nam International (WP 13500/2011). Also, Sindh High Court by its orders dated 07.06.12
and 13.08.12 in CP D 2125/2012 (Schneider Electric Pakistan) and CP D 2871/2012 (Medical
Diagnostics Centre and others) restrained the CCP from taking coercive action against the
petitioners and suspended the operation of the show cause notice.
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from taking any adverse action against the petitioners, while directing the high
courts to hear and expeditiously decide the pending petitions.46

7.3.3 The Divergence in the Indian and Pakistani Experience: Are Court
Systems Responsible?

Notwithstanding that only a comparably small proportion of orders of the CCI and
CCP were challenged in writ petitions before the general courts in India and
Pakistan and sought nearly identical writs from the courts, the interactions between
the competition enforcement systems (as represented by the CCI and CCP respect-
ively) and the pre-existing legal systems of the countries (as represented by their
general courts) differ on two important counts: first, the grounds on which the
aggrieved parties brought these petitions, and second, the manner in which the
courts responded to these challenges.

The grounds on which parties to proceedings pending before the CCI invoked
the inherent constitutional jurisdiction of the Indian general courts are primarily
procedural in nature. For instance, the petitions call into question the CCI’s
authority to take notice of certain allegedly anti-competitive practices or the manner
in which the CCI takes such notice. On the other hand, grounds on which
aggrieved parties in Pakistan approached the Pakistani general courts are both
procedural and substantive. While the procedural grounds raised in petitions filed
before the Pakistani courts are comparable to those raised before the Indian courts,
the substantive grounds are linked to the circumstances in and mechanisms through
which the Pakistani competition legislations were promulgated. Some of the most
repeated substantive grounds in the Pakistani petitions include calling into question
the constitutionality of the Pakistani competition legislation; the validity and legit-
imacy of the CCP; and the legality of its power to initiate and pursue proceedings
against the petitioning entities. It is further interesting to note that in the Pakistani
context substantive grounds appear more frequently than procedural grounds in
petitions filed from proceedings of the CCP.

An important aspect of the response of the general courts to petitions filed before
them is the speed with which they delivered their response. The Indian general
courts have mostly responded to the petitions stemming from proceedings pending
before the CCI with reasonable alacrity and clarity and have utilised a relatively
wide range of legal tools available to them rather than simply restraining the CCI
indefinitely from continuing with the proceedings. In doing so the Indian general
courts have supported the CCI’s operations and have helped bring the competition
enforcement system into alignment internally with its successive tiers as well as

46 The CCP filed appeals before the Supreme Court (CPs 1938,1939, 1988, 1989, 2008, and 2009/
2011) against orders of the high court in petitions filed by Transfopower Industries, AB Ampere,
and Pak Electron among others. However, by its order dated 22.12.2011 the Supreme Court
refused to interfere with the interlocutory orders and merely directed the high courts to hear
and dispose of the petitions expeditiously.
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externally with India’s pre-existing legal system by enhancing its compatibility and
legitimacy in the Indian context. In comparison, the response of the Pakistani
general courts to the petitions filed before them appears largely hesitant, and has
the effect of impeding rather than facilitating the operation of the CCP. The most
common response of the Pakistani general courts to the petitions coming before
them has been to issue a restraining order at the very first hearing often without
providing the CCP an opportunity to present its case. In nearly all matters in which
they have issued ex parte restraining orders, the courts have simply extended the
restraint at subsequent hearings rather than engaging with the petition on its merits.
The reluctance of the Pakistani general courts to decide the petitions on their merits
and their tendency to easily restrain the CCP led to more and more petitions being
brought before the courts and more damagingly, left the CCP in a state of legal
uncertainty which cast a long shadow not only on the CCP’s ability to enforce its
orders but also made it hesitant about initiating proceedings against the most
powerful business actors in the country who had easy recourse to the general courts.
In 2020, after avoiding competition petititions for nearly eleven years the general
courts took the first decisive steps in issuing an orders in the LPG Association of
Pakistan v.Federation of Pakistan and others (2021 C L D 214) and in Islamabad
Feeds (Private) Limited and others v. Federation of Pakistan, however, these matters
are still pending before the Supreme Court and it is likely that the time lost due to
the intitial delay has adversely and to some extent irreversibly impacted the CCP’s
domestic legitimacy which may continue to hinder meaningful competition
enforcement in the country.
It is often argued that the delay on the part of the Pakistani general courts in

responding to the competition matters is simply another manifestation of the general
problem of endemic delay in the Pakistani legal system. However, the problem of
delay is not unique to Pakistan and it is undisputable that both the Indian and
Pakistani legal systems keep cases pending for inordinately long periods of time is.47

According to the Annual Reports of the Indian and Pakistani Supreme Courts,
regardless of the number of cases instituted or disposed of by the Supreme Courts in
a given year, the number of cases pending before them remains relatively constant
over time.48 Given that the Indian and Pakistani Supreme Courts are the apex
judicial bodies and responsible for monitoring the operations of the high courts in
their respective countries, the delay at the Supreme Court level is likely to be
replicated in the high courts (Figure 7.3).

47 ‘Pending Cases & Absence of Judges: Indian Judiciary Delays Justice, Denies Equity’ https://
thelogicalindian.com/story-feed/awareness/indian-justice-system-delay-19973, and ‘What causes
Judicial Delays in Pakistan’ <https://crssblog.com/what-causes-judicial-delays-in-pakistan>
both accessed 30 August 2020.

48 This observation is based on data provided in the most recent available reports of the Indian
and Pakistani Supreme Courts: Annual Reports of the Supreme Court of India 2017–18 and the
Annual Report of the Supreme Court of Pakistan 2017–18. There is no expectation that these
numbers would have declined significantly in subsequent years.
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If, as is commonly suggested, the delayed response of the Pakistani general courts
to competition-related petitions filed before them is due to the endemic delay
inherent in Pakistan’s pre-existing legal system, then such a delay in disposing of
competition matters would also have been evident in India which suffers from the
same problem, and Indian general courts would not have disposed of a higher
proportion of competition-related challenges filed before them than their Pakistani
counterparts. The disparity in the rates of disposal of competition-related petitions in
the two countries suggests it is important to look beyond the endemic delay
argument to discover another more plausible explanation for the attitude of the
courts towards competition petitions in the two countries.

7.4 adoption processes: another explanation for

the interactions

An important explanation for the differing responses of the Indian and
Pakistani general courts to competition-related petitions filed before them lies in
the very different processes through which the countries had adopted the competi-
tion legislations and the institutions they had engaged in this regard. It has already
been discussed (in Chapter 2) that in India the adoption was carried out through a
reasonably wide range of bottom-up, participatory and inclusive institutions, while
Pakistan relied almost exclusively on a limited number of top-down, exclusive
institutions. This section builds on this discussion to examine the extent to which
India and Pakistan engaged their respective judiciary along with the executive and
the legislature at the adoption stage and evaluates how this may have affected the
subsequent interactions between the competition enforcement and pre-existing
legal systems in the two countries.
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7.4.1 Engagement of the Judiciary in the Indian and Pakistani
Adoption Processes

The judiciary’s understanding of the context and aims of the competition legislation is
commensurate with the phase of the adoption process at which it engages with the
competition legislation and on the nature and extent of this engagement. In turn the
level of the judiciary’s understanding of the competition legislation influences its
attitude towards it and its interest in deciding petitions arising from or in relation to it.
The Indian judiciary first engaged with the Indian Act when the Brahm Dutt

petition challenging the constitutionality of the Indian Act was brought before the
Supreme Court immediately after the first round of deliberation and enactment at
the adoption stage had been completed but before the commencement of the
implementation stage of the Indian Act.49 The petition required the Supreme
Court to evaluate the scheme of the Act particularly the provisions relating to the
competition authority acting as an adjudicatory body. in light of the Indian
Constitution and tasked the Supreme Court to direct the government to appropri-
ately amend the Act to ensure its compliance with the principle of separation
of powers enshrined in the Indian Constitution.
Although the Indian Supreme Court disposed of this appeal on the basis of an

undertaking given by the government its early engagement with the Act had a three-
pronged effect: in requiring the government to amend the Indian Act to bring it in
conformity with the Indian Constitution, the Supreme Court generated a second
round of deliberation and enactment which helped enhance the Indian Act’s
compatibility with India’s pre-existing legal system; in considering the scheme and
substance of the Indian Act the Supreme Court generated awareness not only in the
public but also within the superior judiciary of the rationale of the Act and the
manner in which it was to be enforced; and, most importantly, by allowing the Act
to continue its operations (albeit after necessary amendments) the Supreme Court
endorsed and bolstered its domestic legitimacy. The enhanced compatibility and
legitimacy of the Act subsequently contributed to a more productive interaction
between the Act and the general courts.
In Pakistan, as in India, the judiciary engaged with the competition legislation after it

had been through the first round of deliberation and enactment. In the case of Pakistan,
however, this engagement camemore than a year after the competition legislation had
entered the implementation stage. Although the World Bank team, that had led the
deliberation of the 2007Ordinance, had met with one or two judges in the course of its
discussions it had done so in their private rather than institutional capacity.50 The
judiciary as an institution first formally engaged with the competition legislation when

49 Brahm Dutt v Union of India (2005) 2 Supreme Court Cases 431. See Chapter 2, Section 2.4.2,
particularly n.79 for details.

50 See Chapter 2, Section 2.3.2.1.
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the validity of the 2007 Ordinance was challenged before the Supreme Court.51

However, unlike the Brahm Dutt petition in India, the petition brought before the
Supreme Court of Pakistan did not address the scheme or provisions of the Pakistani
competition legislation but only the circumstances and instruments through which it
had been promulgated and saved. The core aim of the petition was to seek the
annulment of the declaration of emergency which had allowed the 2007 Ordinance
among several other ordinances to remain valid beyond the 120 days permitted by the
Pakistani Constitution.52 Consequently, in deciding this petition the Supreme Court
addressed the 2007 Ordinance in the broader constitutional perspective only rather
than on its substantive merits or demerits.

Another factor that further complicated the attitude of the Pakistani judiciary towards
the 2007Ordinance (and by extension, towards the competition legislation that followed)
was that at the time of its promulgation the Pakistani judiciary was locked in an
unprecedented battle with the executive and was also facing disturbance in its own ranks:
the superior judiciary in Pakistan had refused to endorse the November 2007 declaration
of emergency and barring a few exceptions, had opted to resign from office instead. In
2008 the judges that had resigned in protest against the emergencywere restored to office,
however, the relationship between the judiciary and the executive remained strained for
some time especially as the elected government resisted compliance with the order of the
Supreme Court in the Sindh High Court Bar Associationmatter.53

The strained relationship between the executive and the judiciary in Pakistan and
the failure of the government to provide permanent legal cover to the
2007 Ordinance had a negative effect on subsequent interactions between the
CCP and the Pakistani general courts in at least three ways: first, the judiciary
remained oblivious to the rationale for a competition law, of the core principles of
competition, and the enforcement pathway envisaged in the 2007 Ordinance;
second, although the engagement with the judiciary did provide an opportunity
for further deliberation, the judiciary did not avail of this opportunity and therefore
did not meaningfully enhance the compatibility and legitimacy of the competition
legislation; and finally, and most damagingly, the judiciary remained hesitant to take
decisive action in respect of competition matters either because it was reluctant to
legitimise actions that were in any way connected with the declaration of emergency
or because it simply wanted the government to resolve the legal foundations of its
competition legislation before it decided these matters. The fact that the courts
continued to restrain the CCP at the very first hearing of the petition even after the
enactment of the Pakistani Act suggests that the initial hesitation had only

51 Sindh High Court Bar Association v The Federation of Pakistan PLD 2009 SC 879.
52 Also see Chapter 2, Section 2.4.1, particularly n.86.
53 n.51. Also see Chapter 2, Section 2.3.2.2 particularly n.72. The elected government was

reluctant to enact the National Reconciliation Ordinance 2007 because it feared defeat in
parliament. This was also a factor in the delay in enacting the Competition Act.
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compounded over time even when the reasons that had given rise to it in the first
place, had long ceased to exist.54

7.4.2 The Interplay of the Executive and the Legislature in the
Adoption Process

In addition to the engagement of the judiciary in the adoption process, the interactions
between the adopted competition legislations and the pre-existing legal systems of India
and Pakistan have also been shaped by the extent to which the legislature and the
executive have assumed ownership of these legislations and have taken an interest in
and accepted responsibility for establishing the necessary infrastructure for the compe-
tition enforcement systems envisaged in the competition legislation.
This sense of ownership is generated by the engagement of a wide range of

institutions from different branches of the state in the adoption process and is an
aspect that the domestic legitimacy of the adopted legislation enjoys in its country.
The adoption of the Indian Act through bottom-up, participatory, and inclusive
institutions drawn from the executive, legislature, and, in the second round, also of
the judiciary, meant that each branch of state accepted its own responsibility towards
implementing the Indian Act which was an important factor in ensuring that the
CCI and the Indian Tribunal were operationalised simultaneously.55 The timely
establishment of the Indian Tribunal ensured that parties aggrieved by actions or
orders of the CCI had recourse to an independent, specialist appellate body. The
Tribunal being operational not only reduced the numbers of constitutional petitions
filed before general courts but also narrowed the grounds on which these were filed,
as constitutional petitions are only maintainable if the aggrieved parties do not have
an ‘an adequate alternate remedy’ available to them.56 This also meant that matters
brought before the general courts were largely within their competence and expert-
ise further which facilitated their timely and clear resolution. This also meant that

54 The judicial practice of issuing restraining orders at first hearings and then allowing these
orders to continue for long periods of time is commonplace in Pakistan. However, the fact the
CCP remained largely unsuccessful in displacing these restraining orders in any court in
Pakistan hints at the overall hesitation of the courts to engage with competition matters.

55 See Chapter 2, Section 2.4.2, n.80 and Chapter 6, Section 7.4.1.
56 In Commissioner of Income Tax v Chhabil Dass Agrawal[(2014) 1 SCC 603 the Indian Supreme

Court reiterated the established legal position that when a statutory forum is created by law for
the redressal of grievances, then subject to certain exceptions, the high court does not have the
power to entertain a writ petition by ignoring such statutory dispensation. The Supreme Court
further stated that although it is within the discretion of the high court to grant relief under
Article 226 of the Indian Constitution despite existence of an alternative remedy, the high court
must not exercise this jurisdiction if there is an adequate efficacious alternative remedy
available to the petitioner and he has approached the high court without availing it.
However, the Supreme Court conceded that the high court may make an exception if the
petitioner makes out an exceptional case warranting such interference or if there are sufficient
grounds to invoke the extraordinary jurisdiction under Article 226 of the Indian Constitution.
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even if aggrieved parties invoked the jurisdiction of the general courts in matters that
the general courts could not properly entertain, the general courts had the option
and the clarity to direct the parties to file these before the Indian Tribunal.

Unlike India, Pakistan had first introduced its competition legislation through top-
down, exclusive institutions drawn only from the executive. While doing so had the
advantage of the legislation being promulgated swiftly and without interference
particularly from the legislature, it also meant that the adopted legislation was not
sufficiently adapted for the Pakistani context and lacked necessary domestic
legitimacy. It also meant that there was limited institutional ownership of the compe-
tition legislation in the country: the Pakistani legislature only became aware of the
rationale for and provisions of the competition legislation when it was finally placed
before it in August 2010, after the legislation had already been in force for nearly three
years. At this stage the legislature was neither interested in assuming ownership of the
legislation nor in ensuring that the competition enforcement system envisaged in the
legislation was fully and swiftly established. Further, even though the executive had
been exclusively responsible for introducing competition legislation in the country,
the fact that a particular government had taken the decision to do so in isolation from
other organs of the state dampened the interest and ownership of the executive when a
different government came into power. Therefore, even the executive did not feel any
urgency to establish the necessary infrastructure to enforce the legislation.

The considerable delay on the part of the Pakistani government in operational-
ising the Tribunal led to a disconnect between the first and second tiers of the
competition enforcement system in Pakistan and the subsequently established
Pakistani Tribunal not only failed to engage meaningfully with the orders of the
CCP but also remained deferential to it. This in turn prevented the third
tier competition enforcement authority the Supreme Court – from playing its proper
role as an appellate forum. The absence of an appropriate appellate remedy in the
early years of competition enforcement meant that parties aggrieved by the CCP’s
orders had no choice but to file petitions before the general courts whether they had
a genuine grievance or simply wished to stall the CCP in particularly in the
enforcement of its orders. This meant that at times these parties were constrained
to manipulate the grounds on which the petitions were filed simply to meet the
requirements of the constitutional jurisdiction of the courts. This not only increased
the number of constitutional objections to the competition legislation and obfus-
cated the issues of real merit, but also increased manifold the number of petitions
pending before the courts. Given that in Pakistan, like in India, general courts must
entertain constitutional petitions if aggrieved parties do not have an adequate
alternate remedy meant that the courts had no option but to admit these petitions
because the Pakistani Tribunal had not been established and there was no option to
redirect the petitions elsewhere.57 The combination of a large number of petitions,

57 As per decisions of the Pakistan Supreme Court in Anjuman e Ahmedya v Deputy
Commissioner PLD 1966 Supreme Court 639, recently affirmed in Rana Aftab Ahmed Khan
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some of which had been filed on spurious constitutional grounds, overwhelmed the
courts and further contributed to the their hesitation to take decisive action in
respect of the petitions filed before them.58 As a result, no issues of real merit
reached the Supreme Court and those that did had to be returned to the Tribunal
for its consideration once it had been established and operationalised.

7.4.3 The Adoption Process and the Divergence in Interactions

The above discussion suggests that the adoption process impacts the interaction
between the competition enforcement systems and the pre-existing legal systems of
the adopting countries in complex and unexpected ways. It appears that obtaining
feedback from a wider range of state institutions, particularly the judiciary, in
deliberating the proposed legislation, and adapting the proposed legislation in light
of the feedback received particularly from the judiciary, not only brings the legisla-
tion into alignment with the countries’ pre-existing legal systems and enhances its
compatibility with the context but also generates broader-based acceptance and
ownership for the legislation and thereby increases its domestic legitimacy.
For instance, in the case of India, the proposed competition legislation was

deliberated and drafted primarily by the executive, however, rather than acting
alone the executive consulted a wide range of stakeholders in this exercise. As the
legislation progressed through the enactment phase it was first adapted in light of the
feedback provided by the legislature and its standing committees (which also
engaged with public stakeholders), and then according to the objections raised by
the judiciary in respect of the structure and composition of the competition author-
ities proposed to be established by the Indian Act. Although this engagement with a
wide range of institutions delayed the enforcement of the Indian Act from 2003

(when it was first enacted) to 2009 (when the CCI and the Tribunal were made
operational), it provided the basis for a smoother, more productive interaction
between the adopted competition legislation and the country’s pre-existing legal
system. Given its early familiarity with and endorsement of the scheme and sub-
stance of the Indian Act, the judiciary in most instances was able to respond to the
petitions filed before it on their merits rather than becoming embroiled in questions
relating to the constitutionality of the Indian Act. Further, given its direct role in
preparing the draft Act, the executive was also committed to establishing the
competition enforcement system as envisaged in the Act and not only enjoyed the
support of the legislature in doing so but also remained accountable to it.
The importance of a wide ranging and focused engagement with the proposed

competition legislation is evident also in its absence in the Pakistani context. In

v Muhammad Ajmal and another PLD 2010 SC 1066 a person can invoke the writ jurisdiction
of the Courts if it does not have an adequate alternate remedy available to it.

58 The first decision to be issued in any petition was in 2020, nearly eleven years after the petition
had first been filed. However, this decision is under multiple appeals before the Supreme
Court. See n.38.
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Pakistan, as in India, the deliberation (including the drafting of the competition
legislation) were led by the executive. However, unlike India, the Pakistani execu-
tive largely acted in isolation from other institutions and stakeholders and in fact
outsourced the deliberation to a World Bank-led team and the drafting exercise to a
European law firm. Also although the Pakistani legislature and judiciary also like its
Indian counterparts engaged with the competition legislation, the legislature did so
after the competition legislation had already been in force for three years and the
judiciary only did so superficially and formally and that too only with the 2007

Ordinance. While the executive’s disproportionately larger role in the Pakistani
adoption process had the important advantage of bringing the competition legisla-
tion into force without delay,59 it also had the distinct disadvantage of weakening the
compatibility and legitimacy of the adopted competition legislation, which in turn
led to its constitutionality being called into question before the general courts and
significantly complicating the interaction between the competition enforcement
system and the country’s pre-existing legal system. The imbalance of power between
the executive and the legislature also meant that the executive remained largely
unaccountable for its acts and omissions.

7.5 competition enforcement systems, interactions,

and enforcement

Clear, productive, and supportive interactions between the adopted competition legis-
lation, as represented by the competition enforcement systems, and the pre-existing legal
systems in the adopting countries, as represented by their general courts, are important, if
not necessary, for the successful enforcement of the adopted laws. A productive inter-
action between the adopted legislation and pre-existing legal system gradually enhances
its compatibility and legitimacy in the adopting country. This in turn, allows the adopted
legislation to bemore fully understood, utilised, and applied in its country and facilitates
its steady integration into the country’s pre-existing legal system.

It is also important to understand that the interactions between the adopted and
pre-existing systems are not accidental and are in fact shaped by the mechanisms,
strategies, and institutions through which the countries adopt their competition
legislations. The impact of the adoption process is two-fold: the first limb of the
impact stems from the extent to which the judiciary formally engages with the
adoption process which shapes its perception and understanding of the competition

59 There is a generally held belief among officers of the CCP that the author had discussions with
in the course of writing this book, that had the Competition Ordinance 2007 been presented to
the parliament, it would not have been ratified, and that it was in the interest of competition
enforcement in the country that the law was introduced through an ordinance and then saved
through a constitutional amendment. While the author accepts the view of the CCP officials,
she is more interested in evaluating the impact of the government’s strategy rather than judging
its expediency.
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legislation which in turn influences its response to matters relating to or arising from
this legislation. The second limb of the impact derives from the nature and extent of
the engagement of the executive and the legislature in the course of adoption which
affects their subsequent commitment to establishing the competition enforcement
systems envisaged in the competition legislations. A country such as India, which
employs the more inclusive, bottom-up mechanism of socialisation for adopting the
Indian Act, succeeds in developing a productive interaction between the competi-
tion enforcement and pre-existing legal systems while a country like Pakistan, that
adopts its competition legislation through top-down, exclusive coercion, which
leaves out the judiciary, legislature, and in some ways, even the executive from
the process, not only adversely affects the response of the general courts to competi-
tion related challenges filed before them but also the commitment of the executive
to make available the necessary resources for establishing the competition
enforcement system and the legislature to hold it accountable for failing to do so.
Further, the extent of compatibility and legitimacy generated in the course of

adoption creates a virtuous cycle: the compatibility and legitimacy generated for the
competition legislation at the adoption stage facilitates the interaction between the
competition enforcement system and the general courts at the implementation stage
and the quality of the interactions between the two systems. Over time these
interactions bring the competition enforcement system into alignment wtih the
pre-existing legal system and thereby further bolster their compatibility and legitim-
acy in their domestic contexts.
This is evident in the Indian context, where the timely setting up and operational-

ising of the Indian Tribunal meant that there was an opportunity for aggrieved parties
to have the CCI’s orders examined by an independent appellate forum and thereby to
clarify important procedural and substantive issues. In the event that the orders of the
Tribunal were appealed before the Supreme Court, it also had the opportunity to
provide its generalist expertise which led to clarity in competition enforcement across
all tiers of the competition enforcement system and brought them into alignment
with each other. For instance, the order of the Tribunal in theExcel Crop Care case60

and before that in the SAIL case,61 provided the CCI an important opportunity to seek
and obtain clarity from the Supreme Court with regard to its penal strategy and
procedure. Having obtained this clarity, the CCI was able to respond appropriately to
similar objections in subsequent cases and thereby to deter repetition of these grounds
before appellate fora or before the general courts.62

The orders of the Tribunal and of the Supreme Court hearing appeals from these
orders narrowed the possible grounds on which the CCI’s interim orders or

60 See Chapter 6, Box 6.1.
61 See Chapter 6, Box 6.2.
62 The decisions of the Supreme Court in the SAIL and the Excel Crop Care are among the two

most often cited orders of the CCI.
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proceedings could be challenged before the general courts in their inherent consti-
tutional jurisdictions, and aligned the CCI’s procedures with the norms prevailing
in India’s pre-existing legal system. This played an important role in reducing the
number of frivolous petitions filed before the general courts and allowed the courts
to deal with such petitions as came before them more effectively and expeditiously,
thereby providing increasing clarity to the CCI. In this way, each order of the
Supreme Court, whether in its competition or constitutional jurisdiction, enhanced
the compatibility and legitimacy of the Indian Act and facilitated its integration into
the country’s pre-existing legal system.

Conversely, the absence of a functional Tribunal in the early crucial years of
Pakistan’s competition enforcement, directed towards the general courts all chal-
lenges in respect of proceedings pending before or even concluded by the CCP and
led to the Pakistani competition legislation itself being challenged on a number of
the grounds including that the competition enforcement system envisaged in the
2007, 2009, and 2010 Ordinances was contrary to the country’s pre-existing legal
system. The large number of petitions that reached the general courts and the range
of constitutional grounds on which these petitions were filed compounded the
difficulty of the general courts and perhaps contributed to their reluctance to
respond to these petitions. The failure of the general courts to engage with compe-
tition matters even if just to confirm at best the constitutionality of the CCP and of
the legislation under which it was established, not only prevented the CCP from
enforcing its orders but also halted the development of competition jurisprudence in
the country. This in turn meant that the compatibility and legitimacy of the
Pakistani legislation, remained as weak and superficial as it was when the legislation
was first adopted if not further deteriorating over time.

The interactions between the CCP and the courts were expected to improve
when the Pakistani Act was enacted and later when the government first operational-
ised the Tribunal: some of the constitutional objections to the Act were automatic-
ally resolved, and parties aggrieved by the CCP’s orders now had the option of
approaching the Tribunal and, therefore, addressing the orders of the CCP on their
merits. It was further expected that the more productive interaction with the general
courts would in turn bolster the compatibility and legitimacy of the Pakistani Act as
well as the extent to which it was understood, utilised, and applied in the country
and recognised as a part of the Pakistani legal system. Unfortunately however, the
actual impact of the establishment of the Tribunal remains difficult to ascertain
given that the Tribunal does not publish its orders and the few of its orders that are
available deal either with deceptive marketing practices or only superficially with
anti-competitive practices. So far, the Pakistani Supreme Court has not issued orders
in any of the several appeals from orders of the Pakistani Tribunal and, more
recently, in respect of orders of the Lahore and Islamabad High Courts that have
been appealed before it.
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