Introduction

FacebooKk’s right to monitor its platform conflicts with a user’s right to
post political opinions. A baker’s right to religious liberty runs up against
a same-sex couple’s right to equal service. A private school adminis-
tration’s right to set health policies on its campus collides with a person’s
right not to wear a mask. Rights are invoked across a wide range of
political disputes by a diverse set of actors — large corporations, small
proprietors, and individual people, to name a few. These are all private
parties, not state actors, and in a traditional model of constitutional
rights, none could claim a constitutional right against the other. The
constitution applies only to government action, whereas relationships
among private companies or individuals fall under separate areas of law,
often defined by ordinary legislative processes relating to antitrust, anti-
discrimination, or public health initiatives, for example. The constitution
simply is not at issue in these cases.

This traditional understanding of constitutionalism is often under-
stood as a vertical model, whereby constitutional rights exist only
between the government, above, and private actors, below. In other
words, only the government is responsible for protecting, respecting,
and fulfilling constitutional rights. In many ways, this conception of
rights reflects a classical liberal ideology that would maintain a separate,
private sphere of liberty unencumbered by the same constitutional duties
that bind public actors. Since the mid twentieth century, however, some
countries have adopted a horizontal model whereby private actors do
have duties - specifically, duties to uphold the constitutional rights of
others. Businesses, for-profit hospitals, independent schools, and even
private individuals potentially hold some responsibility for constitutional
rights, ranging from the freedom of speech to equal protection and
nondiscrimination, and even such positive rights as health. In 2017, for
example, South Africa’s Constitutional Court decided that landlords
had a constitutional duty to uphold their tenants’ right to dignity in their
living conditions. This case was not decided on the basis of housing codes
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2 INTRODUCTION

or other statutory law, as it would be in the United States, but as a matter
of constitutional rights. Thus, within this horizontal conception of rights,
private actors live under a constitutional standard and have constitu-
tional duties. The horizontal model - variously called horizontal applica-
tion, horizontal effect, horizontal rights, or simply horizontality - allows
people to articulate cases against other private actors using the language
and moral weight of constitutional rights.

This book argues that the practice of horizontality deserves fuller
treatment in the academy and beyond. This deeper understanding can
be found through the lens of republican political theory — that is, the big-
tent tradition of political thought from the classical republicanism of
ancient Greece and Rome to the more recent instances of neorepublican-
ism. A republican theory of horizontality draws on concepts of the
common good and duty as touchstones, marking horizontality’s shift
away from conventional liberal accounts of individual rights.
Horizontality brings to the fore the necessity of limitations on rights, as
private actors take on constitutional duties and as more rights come into
conflict. As related to republicanism, horizontality can be understood as
attempting a kind of democratization of the private sphere, wherein
private actors become subject to the same values adopted by the proverb-
ial “we the people” in the constitution. Political debates are unified under
a constitutional rubric, and the republican conception of an encompass-
ing common good supplants the ideal of individual liberties.

Rights-Centrism and the Horizontal Shift

In his philosophic investigation of the American Revolution, Morton
White explores a revision that Thomas Jefferson made to one of the
most famous lines in the Declaration of Independence. In his “original
Rough draught,” Jefferson wrote “that to secure these ends, Governments
are instituted among Men.”! This phrasing differs, of course, from the
final, more familiar claim that governments are instituted to secure rights.
Arguably, this change is not simply stylistic; instead, Jefferson redefines
the very role of government as guardian of rights that people already

' Emphasis added. Morton White, The Philosophy of the American Revolution (New York:
Oxford University Press, 1978), 249. See also Gary Jacobsohn and Yaniv Roznai,
Constitutional Revolution (New Haven: Yale University Press, 2020), 171, fn. 95.
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RIGHTS-CENTRISM AND THE HORIZONTAL SHIFT 3

possess, rather than a means to attain ends not yet realized.” Later
moments in American constitutional history evince similar understand-
ings of constitutionalism, including interpretations of the Fourteenth
Amendment that cemented an understanding of the constitution as
governing state action only — not private action and perhaps not even
state inaction.” This partitioning of accountability between public and
private actors tends to take background rules of private law as neutral;
private actors are insulated from the commitments the state undertakes
in the constitution. Indeed, government is seen as securing rights already
acknowledged, and properly refraining from additional projects that risk
running up against these rights.

As more countries adopted constitutions in the twentieth century,
some followed the practice, at least initially, of limiting most provisions
of their constitutions to bind only the actions of the state. After the
adoption of the Basic Law in 1949, however, the German Federal
Constitutional Court began to apply rights horizontally in its practice
of Drittwirkung, or indirect third-party effect, despite some skepticism
from some scholars and jurists. The concept of horizontality thus entered
onto the scene of global constitutionalism, making it a real option that
other courts and constitution-makers might adopt. In turn, legal scholars
and practitioners expended much effort to understand horizontality’s
effects and limits, as well as to justify this shift in constitutionalism.

%> White, Philosophy of the American Revolution, 249. Relatedly, Emily Zackin describes this
kind of rights-centrism as inherently conservative in contrast with the more transforma-
tive tendencies that come of both positive rights and, this book would add, horizontal
rights. She writes:

Most accounts of rights’ creation, both within and outside the United States,
hold that dominant political coalitions write new rights into constitutions
when (and precisely because) they are worried about losing their dominant
positions. On this account, movements for new rights are fundamentally
conservative projects, intended to maintain the status quo. However, the
origins of positive rights in state constitutions are quite different. . .. [M]any
positive-rights’ advocates did not intend to crystallize existing political
arrangements. Instead, these activists hoped to rewrite the rules of politics
and transform their societies.

See Emily Zackin, Looking for Rights in All the Wrong Places (Princeton: Princeton
University Press, 2013), 3-4, and Jamal Greene, How Rights Went Wrong (Boston:
Houghton Mifflin Harcourt, 2021), 13.

See cases ranging from the Civil Rights Cases, 109 U.S. 3 (1883) to DeShaney v. Winnebago
County, 489 U.S. 189 (1989).

Renidta Uitz, “Introduction,” in The Constitution in Private Relations, ed. Andras Sajé and
Renéta Uitz (Utrecht: Eleven, 2005).
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4 INTRODUCTION

With the introduction of horizontality, constitutions no longer aimed
only to secure rights, but also to secure certain ends through extending
the reach of rights. Robert Alexy elaborates a distinction between the
kind of subjective rights that create obligations for particular actors,
usually states actors, and objective rights that constitute values of the
polity.” The rights-centrism that dominated previous conceptions of
constitutionalism is thus qualified by the contention that, sometimes,
the choices that individuals make under the auspices of private life bear
on public commitments.® Of course, horizontality still operates in the
context of liberal constitutionalism and employs the liberal language of
rights. At the same time, it also entails an important shift — a kind of
reversal of Jefferson’s amendment to the Declaration - so that the consti-
tution is no longer simply about protecting individual’s rights from state
interference, but now articulates public ends common to the polity.
Whereas a rights-centric framework, as propounded by many of the
social contract theorists of the modern era, tends to comprehend indi-
vidual obligations merely in terms of what is necessary to secure one’s
own rights,” horizontality attempts to ground duties in the same sub-
stantive principles articulated in a constitution. The move from a vertical
to horizontal model changes who is responsible - that is, the very
orientation of rights relationships.

While acknowledging the ways in which horizontality runs up against
traditional understandings of constitutionalism, constitutional scholar-
ship (and even practice) in the past couple of decades has generally been
sympathetic to horizontality. At the time of writing, no fewer than forty-
eight national constitutions explicitly state that rights bind private
actors.® This number does not include the other constitutions that point
toward horizontality but depend on the courts to develop it more fully,
such as in Germany, or those that provide it only for particular rights,
such as in India. Even in the United States, the historic case Shelley

o«

Robert Alexy, A Theory of Constitutional Rights (Oxford: Oxford University Press, 2010).
Prior to this development, the American Legal Realists made similar observations. In a
sense, horizontal application thus represents a concrete doctrinal answer to their critique.
Harry Jatfa, Crisis of the House Divided (Chicago: University of Chicago, 2009), 325; Pierre
Manent, Natural Law and Human Rights (Notre Dame, IN: Notre Dame University Press,
2020), 8.

Comparative Constitutions Project, “Binding Effect of Constitutional Rights,” accessed
September 13, 2023, https://www.constituteproject.org/constitutions?lang=en&key=bind
ing&status=in_force.
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RIGHTS-CENTRISM AND THE HORIZONTAL SHIFT 5

v. Kraemer (1948)° marks a decision approximating horizontality. In the
context of the European Union, Eleni Frantziou maintains that the
question of whether to apply rights horizontally ultimately speaks to
what “kind of society the EU is setting itself out to be and the values
that lie in its core.”'® Since the UK’s passing of the Human Rights Act
(HRA), scholars have increasingly asked what rights obligations EU law
entails for private entities, culminating in judgments by the European
Court of Justice."*

Scholars have also argued that horizontality is not a particularly novel
innovation in constitutionalism. As Stephen Gardbaum observes, the
statement in Article VI that the United States Constitution is the
“Supreme Law of the Land” effectively establishes indirect horizontality
insofar as the constitution must control the content of private law.'?
Moreover, in his book Weak Courts, Strong Rights, Mark Tushnet points
out that countries maintain certain “background rules” of private law
that necessarily confront — and so already answer - substantive questions
about the limits of private action and how public law bears on private
relations."” In the German context, Mattias Kumm argues that horizon-
tality is just another development in the larger move toward “total
constitutionalism” in contemporary law and politics. Denying that hori-
zontality is particularly novel, Kumm sees it almost as inevitable as
countries adopt more ambitious socioeconomic rights in their consti-
tutions.'* In light of the questions that horizontality raises for traditional

In this case, the US Supreme Court decided it could not enforce a racially restrictive
covenant because of the requirements of the Equal Protection Clause of the
Fourteenth Amendment.

Eleni Frantziou, “The Horizontal Effect of the Charter of Fundamental Rights of the EU:
Rediscovering the Reasons for Horizontality,” European Law Journal 21:5 (2015), 675.
See, for example, Murray Hunt, “The ‘Horizontal Effect’ of the Human Rights Act,”
Public Law, 1998; Andrew Clapham, Human Rights Obligations of Non-state Actors
(Oxford: Oxford University Press, 2006). See also the three edited volumes on the subject
of horizontality published in the years following the HRA: Daniel Friedmann and
Daphne Barak-Erez, eds., Human Rights in Private Law (Portland, OR: Hart, 2001);
Andraés Sajé and Renata Uitz, eds., The Constitution in Private Relations (Utrecht: Eleven,
2005); Dawn Oliver and Jorg Fedtke, eds., Human Rights in the Private Sphere
(Abingdon: Routledge-Cavendish, 2007).

Stephen Gardbaum, “The ‘Horizontal Effect’ of Constitutional Rights,” Michigan Law
Review 102 (2003), 387-459.

Mark Tushnet, Weak Courts, Strong Rights (Princeton: Princeton University Press, 2008).
Mattias Kumm, “Who is Afraid of the Total Constitution? Constitutional Rights as
Principles and the Constitutionalization of Private Law,” German Law Journal 7:4
(2006), 341-369.
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6 INTRODUCTION

understandings, legal scholars have invested much energy in trying to
explain how this phenomenon does or does not comport with the
tradition of constitutionalism.

I argue that horizontality should be understood within the republican
tradition, which expands the logic of rights to encompass ends and a
broader set of citizens’ duties. The constitutional ends that result from
horizontality are shared ends - directed toward the common good, with
both public and private actors beholden to certain duties. Constitutional
actors may still use the language of rights, but horizontality calls for
concepts beyond what conventional accounts of liberal constitutionalism
typically provide. Indeed, as Kalyvas and Katznelson document, the
development of liberalism in the eighteenth century was a reaction to
the excesses of republicanism.15 We can, in turn, think of horizontality as
a kind of retrospective reaction to traditional accounts of constitutional-
ism, challenging the neutrality of the background rules of private law and
reordering those rules according to public values.

Liberalism serves as a useful theoretical foil to elaborate a republican
understanding of horizontality. Horizontality has, however, often been
employed as an ameliorative mechanism in nonliberal circumstances —
from postbellum America to post-Apartheid South Africa. Something
like horizontality might sometimes seem provocative in a largely rights-
respecting society that fears limiting rights unnecessarily, but applying
constitutional duties to private actors may seem less controversial in an
illiberal or more severely hierarchical society. In either case, by applying
constitutional principles to create duties for private entities, constitu-
tional agents aim to disrupt existing arrangements and narratives with
the republican sensibility that private spaces or actors might somehow be
corrected by public values.

Why Republicanism?

The republican interpretation offered here serves as a new lens through
which to read and understand the discourses surrounding horizontality.
As some of the most telling exchanges and arguments surrounding this
topic have occurred in court cases, the main constitutional agents fea-
tured here are courts. Nevertheless, this is not primarily a doctrinal
account of horizontality, but a theoretical account that builds on

> Andreas Kalyvas and Ira Katznelson, Liberal Beginnings: Making a Republic for the
Moderns (Cambridge: Cambridge University Press, 2008).
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WHY REPUBLICANISM? 7

constitutional histories. Put differently, the republican framework moves
beyond the more common readings that, for example, emphasize doc-
trine, to uncover the profound questions of political theory that emerge
from debates over horizontality: What is the relationship between the
individual and the community? What is the nature of freedom? Answers
often invoke republican themes that are explored in depth here.

While the argument itself is not normative, criteria and strategies for
normative assessments emerge. Considering the history of race in the
United States or South Africa, for example, it is not difficult to see the
good that might come of applying some rights horizontally when such
abuse occurs in private spaces. In such cases, the republican lens high-
lights more specifically how horizontality transcends rights-centrism in
favor of ends of the community. At the same time, the republican lens
may reveal a potential for the abuse of horizontality, as well.
Authoritarian regimes have frequently invoked such concepts as the
common good and civic duty in pursuit of centralized power. The
possibility that horizontality might be employed in authoritarian con-
texts, or even to pass blame for society’s ills onto nonstate actors, is
corroborated in legal scholarship.'®

Although horizontality reconceives the divide between public and
private spheres, this practice generally has not amounted to a complete
collapse of public and private, or a total turn to civic republicanism.
Horizontality may be conceived as “a republican vein in liberal constitu-
tionalism” in light of the way it operates in constitutional contexts and
employs the classically liberal language of rights. Moreover, courts and
other constitutional actors generally seek out limiting principles and
preserve elements of conventional narratives in debates. In this way,
arguments in favor of horizontality run up against other countervailing
factors across time, place, and topic. Nevertheless, republican concepts
travel in meaningful ways across very different contexts. Indeed, the
arguments that diverse constitutional actors across time and place make
in favor of horizontality reveal conceptions of community, duty, and
freedom akin to those in republican political thought.

16 See Ernest Caldwell, “Horizontal Rights and Chinese Constitutionalism: Judicialization
through Labor Disputes,” Chicago-Kent Law Review 88:1 (2012), 63-92; Ravi Nair,
“Confronting the Violence Committed by Armed Opposition Groups,” Yale Human
Rights and Development Law Journal 1:1 (1998), 13-14; Nigel Rodley, “Can Armed
Opposition Groups Violate Human Rights?” in Human Rights in the Twenty-First
Century: A Global Challenge, ed. K. Mahoney and P. Mahoney (Dordrecht: Martinus
Nijhoff, 1993), 297-318.
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8 INTRODUCTION

Theory and Practice: Plan for the Book

This book’s republican account of horizontality begins first with a theor-
etical chapter, highlighting the distinction between the traditional vertical
model of constitutionalism and the newer horizontal model. Typically, in
constitutional theory, the vertical model is understood as rooted in an
older liberalism, including stronger commitment to a separate private
sphere. On the other hand, the horizontal model possesses affinities with
republican thought, including a conception of the polity that is less tied
to maintaining strict separation between spheres of life. The chapter
connects constitutional practice with some of the core concepts and texts
in the history of political thought. Even beyond the relationship between
spheres, conversations in political theory about the nature of liberty and
the relationship between the individual and community map onto
debates about horizontality and its alternatives.

On the horizontal understanding, rights take on a new significance as
they become more than mere limitations on government, but also posit
prescriptive ends that implicate the polity as a whole. Two key concepts
emerge from these observations. Specifically, horizontality gives rise to
new calls for parity of public and private spaces according to consti-
tutional values. This, in turn, amounts to a new source of duties for
private actors in relation to their fellow citizens. Such concepts as the
common good and duty, integral to republican thought, offer a baseline
for conceptualizing the parity and duties to which horizontality gives rise.

Subsequent chapters illustrate how these concepts travel in meaningful
ways and do similar work across different kinds of contexts, namely the
United States, India, Germany, South Africa, and the European Union.
Examining constitutional debates, founding documents, and political
histories (including case law and statutory law), as well as interviews
with practitioners and legal academics reveals how constitutional actors
have discussed horizontality in diverse contexts and various areas of
rights. While these contexts are different in myriad ways, constitutional
actors in each of them have deliberated whether and how to adopt a
horizontal model of rights. These deliberations occur across diverse
histories and aspirations, institutions and interests, in these constitu-
tional orders and display equally diverse positions in terms
of horizontality.

These region-specific chapters are not meant to be “case studies” in the
traditional sense of the term. Put differently, they are not included as
countries “most different” from each other or “most similar” to each
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THEORY AND PRACTICE: PLAN FOR THE BOOK 9

other, so as to control for particular factors in the analysis. These
contextual chapters do not explain why courts decide questions of
horizontality as they do, or why constitutionalism develops as it does
in different countries. Rather, appropriate to this book as a work of
constitutional theory, these chapters are illustrative in showing the var-
iety of ends for which and ways in which horizontality has been
employed. Likewise, these regions of study cover a range of political
and legal circumstances that bolster or obstruct the practice of horizon-
tality in each place. To borrow a turn of phrase from Kim Lane
Scheppele, these chapters begin to construct different repertoires'” for
horizontality understood through a republican lens, as these diverse
contexts are in different ways considered paradigmatic for the question
of horizontality. Through these different paradigms, the book traces
threads of republican discourses growing out of debates over horizontal-
ity. Republican themes take different forms and occur, to a greater or
lesser extent, across issues and constitutional orders, so each context
reveals something different about the republican potential of horizontal-
ity and the discourses surrounding this practice.

The first four examples may be understood as loose pairings, with the
United States and India constituting one pair, and Germany and South
Africa another. First, the constitutional experiences of the United States
and India are brought into dialogue over the big question of whether their
respective constitutions may be applied horizontally. As these countries
have grappled with histories of racism and caste, the question of hori-
zontality coheres around questions of equality and antidiscrimination.
Republican themes relating to citizenship, fraternity, and the like emerge
in arguments from those actors that would prefer something like a
horizontal model of rights. In contrast, the experiences of Germany
and South Africa are framed as centering around the question of how
far the constitution applies horizontally. In particular, the common goal
of societal transformation that both these constitutions undertake in one
way or another raises questions about how far into private spaces, and to
what kinds of issues, constitutional values ought to extend. Republican
themes such as obligation to a common good or common morality, and
even neighborliness, grow out of these debates.

The framers of the Indian Constitution pursued their practice of
horizontality explicitly to avoid the discrimination black persons endured

'7 Kim Lane Scheppele, “Constitutional Ethnography,” Law and Society Review 38:3 (2004),
389-406.
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10 INTRODUCTION

in the United States even after the ratification of the Fourteenth
Amendment and its equal protection clause. Likewise, the South
African framers pursued their more ambitious version of horizontality
to transcend the traditional legal distinctions to which German jurists
largely remained committed. Each of these countries had occasion to
consider horizontality, and distinct approaches emerged out of the
respective constitutional conversations. Taken together, these pairings
tell a story of constitutional actors choosing (or not choosing) to tran-
scend the traditional logic of constitutionalism in favor of something
different, something more republican. This is not to argue that these
entire constitutional orders are or are not republican, only that republic-
anism describes how people employ and discuss horizontality in what are
otherwise complex, multifaceted constitutional contexts.'® In this vein,
the European Union serves as an important bookend to these chapters,
offering an opportunity to consider horizontality in a supranational
context where republican fundaments pertaining to community and
citizenship are themselves in question.

The concluding chapter takes up contemporary issues such as the
COVID-19 pandemic and Big Tech to consider the status of private
actors in constitutional politics and the value of the republican frame-
work in understanding these issues. The conclusion offers preliminary
thoughts on the republican framework as a possible guide to determining
when horizontality might be applied and how it may be supported, as
both a practical and a normative matter. Specifically, constitution-makers
and courts might make this constitutional practice more coherent by
making it even more republican, perhaps through renewed emphasis on
contestation or the legislative function in constitutional politics."”

The Clarity of the Republican Lens

Analyzing crucial constitutional moments - often founding moments
when the question of horizontality was debated and, at least initially,
decided - lays the groundwork to explore the relationships between these

'8 Rogers Smith’s thesis that the United States’ civic order develops out of “multiple
traditions” could likely be applied in modified form to any of the contexts this book
examines. See Rogers Smith, Civic Ideals (New Haven: Yale University Press, 1999).

1 The chapter considers such arrangements as the “new commonwealth model,” which
Stephen Gardbaum describes in The New Commonwealth Model of Constitutionalism
(Cambridge: Cambridge University Press, 2013).
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THE CLARITY OF THE REPUBLICAN LENS 11

constitutional moments and the governmental institutions that subse-
quently wrestle with the question of horizontality. Indeed, from these
constitutional moments emerge additional questions that various gov-
ernmental powers — particularly judicial and sometimes legislative - must
address. A cluster of relations®® among framing moments and these
different powers illustrates how the republican features of horizontality
ultimately hold different meanings for differently positioned agents.
Challenges emerge in negotiations among institutions as they address
questions about horizontality alongside various other considerations. The
pull of traditional understandings often perseveres, as constitutional
actors acknowledge that upholding rights will require preserving some
private sphere. Differing understandings of freedom itself emerge in
debates viewed through a theoretical lens of horizontality. Beyond these
more theoretical questions, however, a wide range of interests and issues
similarly countervail against horizontality across these chapters: persist-
ent racism and the benefits some enjoy from old systems; fear of judicial
overstep in policy matters; the financial expense for both private actors
and the state; even sheer uncertainty about the practice of horizontality
and what role it leaves for other nonconstitutional law and courts.

In light of these and other issues, jurists and other actors will often
seek out limiting principles to horizontality or some kind of middle
ground. One method is opting for what is called indirect horizontality.
On the one hand, direct horizontality allows private actors to plead a
cause of action directly against other actors on the basis of the consti-
tution. Judges apply constitutional rights directly to private actors, creat-
ing duties to respect, protect, or fulfill the constitutional rights of other
citizens. On the other hand, indirect horizontality entails that consti-
tutional principles control the content and interpretation of all areas of
law, from legislation to court judgments at common law. Indirect hori-
zontality does not necessarily create obligations for private actors dir-
ectly, but involves the constitution shaping the law that already regulates
private spaces.”’ Recounting these and other arguments uncovers

20 T am grateful to Mariah Zeisberg for this turn of phrase.

2! Legal scholars debate how different direct and indirect horizontality are at a practical level
(Mattias Kumm and Victor Ferreres Comella, “What Is So Special about Constitutional
Rights in Private Litigation?” in The Constitution in Private Relations, ed. Andras Sajo
and Renata Uitz [Utrecht: Eleven, 2005]). However, most important for the purposes of
the present book is the fact that constitutional actors have argued in debates as if the latter
indirect approach occupies a desirable middle ground between strict verticality and
horizontality, thus allowing them to navigate competing interests in play.
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12 INTRODUCTION

republican-inflected arguments within debates among differently situated
agents about the question of horizontality.**

In either the direct or indirect variation, the consequence is that
private entities accrue duties as a result of constitutional commitments
to certain rights. To this extent, the republican framework speaks to both
versions of horizontality. Nevertheless, constitutional framers and actors
very often speak as if there were a difference between these approaches,
and that the constitutional choice they adopt could lead to different
outcomes. In the terms of this book, direct horizontality is taken to
encompass a republican logic more fully - specifically in how public
commitments bear on private entities directly, with less room for legisla-
tures’ discretion as to how duties are implemented in ordinary law. While
important and interesting, the question of whether this distinction
matters to case outcomes is beyond the scope of this book.?®> However,
the chapters that follow demonstrate in the context of specific debates
within and across countries how different constitutional discourses seem
to adhere to these doctrinal variations. In short, indirect horizontality
generally tracks a desire on the part of constitutional framers and other
actors to maintain some separation between spheres, whereas direct
horizontality tends to accompany a more thorough-going republican
logic, an aspiration to shape the polity as a whole according to public
principles. Arguably, subsequent chapters reveal the urgency (and resist-
ance) accompanying the direct approach most strikingly in antidiscrimi-
nation initiatives across countries. That such doctrinal differences can
track different substantive commitments is evinced in comparing, say,

2 In her book Public Rights, Private Relations, Jean Thomas argues that an entirely new
category of rights, which she calls “private law rights,” is necessary to translate fully a
relation of right and duty from public to private spaces. Such a new category would apply
to the most essential constitutional commitments at stake and to private relationships
involving the most power and dependency (Jean Thomas, Public Rights, Private Relations
[Oxford: Oxford University Press, 2015]). In a sense, Thomas’s proposal is even more
republican than many actual horizontal arrangements. This is because she aims at a more
robust concept of duty in private spaces than might result from indirect horizontality,
which creates duties only through shaping private law. On the other hand, Thomas’s
proposal may be less republican in that she aims to bracket only the most crucial
commitments as creating duties rather than the complete catalog of constitutional rights.
This maintains some distance between the source of public duties and the source of
private duties.

Speaking to the distinction between direct and indirect horizontality, Mattias Kumm
suggests that the results of these doctrines ultimately are not so different. See Kumm,
“Who Is Afraid,” 352.
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THE CLARITY OF THE REPUBLICAN LENS 13

the Indian and German constitutional projects, or even South Africa’s
Interim and Final Constitutions.

Even when horizontal rights obligations are mediated by private law,
constitutional commitments are, in an important way, a source of duties
of private actors. Hence, as in the republican tradition, individuals
become accountable to the larger projects of the polity, regardless of
whether they agree with those projects. In this way, horizontality consti-
tutes something of an innovation of liberal constitutionalism in changing
who is responsible for constitutional commitments and in designating
the constitution as the source by which individuals are made responsible.
This innovation may be justified to the extent that one finds compelling a
republican conception of freedom as nondomination. While someone
subscribing to the liberal conception of freedom as noninterference may
be troubled by the degree and nature of interference in private relations
that horizontality entails, one who maintains a republican conception of
freedom as nondomination may be more inclined to recognize horizon-
tality as leveraging the same constitutional principles that protect people
from domination by public entities (imperium) to protect them also from
domination by private entities (dominium).**

Some of the most heated debates occur around questions of equality
and duties within the private sphere. Such matters are pressing in the
United States and India, where debates about horizontality have focused
on equality and antidiscrimination provisions.”> Matters of equality
and antidiscrimination figure into the German and, especially, South
African practices of horizontality as well, raising questions about how
far horizontality reaches into certain corners of private life, as both
countries aim for transformation. Should equality itself apply horizon-
tally, the German Federal Constitutional Court finally asked in the 2008

?* Liberals like Mill recognize the threat of “dominium,” such as in the social oppression that
often accompanies public opinion. It is unclear, however, that his solution to this threat
would accommodate the kind of centralized, state-initiated response that horizontality
entails (John Stuart Mill, On Liberty, ed. Elizabeth Rapaport [Indianapolis: Hackett, 1978]).
In an incisive article, Elisa Holmes argues that equality and antidiscrimination norms are
conceptually distinct. This is because antidiscrimination norms do not necessarily require
that everyone be treated alike. Moreover, the fact that some kind of equality exists among
people does not by itself preclude the possibility of discrimination. For these and other
reasons, Holmes concludes that equality per se is not the end sought by antidiscrimina-
tion norms. This argument is compelling on a philosophic level. Insofar as constitutional
actors often conceive of and adopt equality and antidiscrimination norms to aim toward
the same ends, however, this book typically treats them in such manner. Elisa Holmes,
“Antidiscrimination Rights without Equality,” Modern Law Review 68:2 (2005), 175-194.
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14 INTRODUCTION

Stadium Ban case?”® Might private actors have duties with respect to
positive rights that aim at a substantive form of status equality,”’ the
South African Constitutional Court asked in Daniels v. Scribante?”®

That the horizontality of rights related to equality would be conten-
tious across contexts is not surprising. Rights related to equality are often
conceived as part of a larger constitutional project and, thus, as
demanding more of the duty-bearers, be they public or private actors.
And when private actors are in fact the duty-bearers, the resultant
limitations on rights and liberties enjoyed are felt more acutely in that
they intervene more directly in private life.*” In short, equality cases seem
to be perceived as demanding more positive action of private actors.
Thus, while the German Liith case applying freedom of expression
horizontally simply requires that an individual face what economic harm
may arise from calls for a boycott,”® the Indian Medical Association case
applying affirmative action requirements to private actors actually
involves revising existing systems and programs.”’

Conclusion

Scholars across disciplines have long argued the interconnectedness of
public projects and private decisions, specifically how private actions may
bear on public projects — from Legal Realists and Critical Legal Studies
scholars maintaining, in Mark Tushnet’s words, “that ‘private’ property is
actually a delegation of power from the state,”*> to the famous feminist
refrain that the personal is political.>> Robust welfare states, antidiscri-
mination statutes, and an array of other arrangements implicitly concede

26 Stadium Ban, 1 BvR, 2080/09, April 11, 2018.

%7 Philip Pettit, On the People’s Terms (Cambridge: Cambridge University Press, 2012), 298.

2 Daniels v. Scribante and Another (CCT50/16) [2017] ZACC 13.

%% To the extent that some have found a tension between liberty and equality, such a tension

promises to be only more acute when private actors are implicated (Laurie Ackermann,

Human Dignity: Lodestar for Equality in South Africa [Cape Town: Juta, 2012], 326-327).

Liith, BVerfGE 7, 198 (1958).

3! Indian Medical Assn. v. Union of India, (2011) 7 SCC 179.

32 Tushnet, Weak Courts, Strong Rights, 169.

33 Carol Hanisch, “The Personal Is Political: The Women’s Liberation Movement Classic
with a New Explanatory Introduction,” in Radical Feminism: A Documentary Reader, ed.
Barbara A. Crow (New York: New York University Press, 2000), 113-117. See also Nancy
Isenberg, “The Personal Is Political: Gender, Feminism, and the Politics of Discourse
Theory,” American Quarterly 44:3 (1992), 449-458; Gila Stopler, “The Personal
Is Political: The Feminist Critique of Liberalism and the Challenge of Right-Wing
Populism,” International Journal of Constitutional Law 19:2 (2021), 393-402.
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CONCLUSION 15

this connection and suggest, on some level, that citizens have some
obligation to public projects and to each other. With the introduction
of horizontality in constitutionalism and attendant calls for parity among
spheres and for citizens’ duties to uphold constitutional commitments,
this connection between private behavior and public projects becomes
more explicit.

In horizontality, ideas from republican theory prove to be alive and
quite relevant in constitutional politics. The claim is not that this trad-
ition plays any significant role in these episodes from constitutional
politics as a historical matter, nor is the goal to write off more conven-
tional liberal narratives as irrelevant to horizontality. Rather the aim is to
highlight the presence of republican elements in discourses surrounding
horizontality. Whether or not particular arguments for horizontality
prevail in law and politics, teasing out their republican themes imbues
these debates with new significance and serves as a call to appreciate the
full significance - in scholarship and practice - of horizontality.
Moreover, the republican perspective offers new opportunities to assess
institutional struggles pertaining to horizontality. Republican themes
arise, for example, in considerations surrounding the role of courts,
divisions of power in federal arrangements, the allocation of issues in a
supranational union, and in constitutional assemblies aiming for trans-
formation. Thus, while arguments for horizontality may sometimes
seem new or surprising from a modern perspective emphasizing rights
over duties, the republican lens reveals ways in which these discourses
ultimately participate in conversations that are longstanding and not
soon ending.
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