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Abstract

Frontex has become one of the major players in European external border management. As its powers and
resources have increased, so have the challenges surrounding its compliance with fundamental rights.
A major concern continues to be how to ensure legal accountability for fundamental rights violations that
occur in the context of its activities. While Member States can be held accountable before their own
national courts and before international courts, neither of these options are available in relation to
Frontex. But it can be brought before the Court of Justice of the European Union to account for the con-
formity of its conduct with EU law. This Article explores the potential of the EU action for damages to offer
a remedy for fundamental rights violations committed by Frontex. It identifies where public liability law
falls short of providing a remedy for fundamental rights violations committed by EU bodies, explores the
possibilities to close that gap, and assesses the implications this has for Frontex’s liability. The Article
argues that the action for damages may be the means to close the accountability gap in the specific case
of Frontex, but also more generally in circumstances where EU administration is delivered in the form of
informal or factual conduct. If it is to fulfill that role, the CJEU would have to lower the threshold for EU
liability where fundamental rights are concerned.
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A. Introduction

The European Border and Coast Guard Agency (Frontex) is an EU agency that supports Schengen
states’ national authorities in the management of their external borders." While the Member States
retain the primary responsibility for their respective segments of the border, the agency reinforces,
assesses, and coordinates their actions.? Frontex has become one of the major players in European
external border management. As a result of several amendments to and overhauls of its founding
regulation—often after events that were perceived as threats to the Schengen area—it has more
tasks, better access to human and technical resources, and more financial means than ever. Most

*Post-doc, Europa Institute, Leiden University. The author wishes to thank the participants of the Workshop
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1Regulation (EU) of the European Parliament and of the Council 2019/1896 of Nov. 13, 2019, on the European Border and
Coast Guard and repealing Regulations (EU) No 1052/2013 and (EU) 2016/1624, 2019 O.J. (L 295) 1 [hereinafter EBCG
Regulation].

’Id. art. 7.
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notably, it will avail itself of a standing corps of 10,000 border guards with executive powers, par-
tially consisting of Frontex’s own staff, to be fully operational by 2027.°

As Frontex’s powers and resources have increased, so have the challenges surrounding its
compliance with fundamental rights. Progress has been made in relation to fundamental
rights awareness in the agency’s activities, but a major concern continues to be how to ensure
legal accountability.* Frontex’s official position locates fundamental rights responsibilities
predominantly—if not exclusively—with Member States, essentially because up until the adop-
tion of the new EBCG Regulation in 2019, only Member State personnel had executive powers
on the ground.” When new reports of fundamental rights abuses during Frontex-coordinated
operations surfaced in August 2019,° Frontex confidently tweeted that it “categorically denies
any involvement of its officers in violations of fundamental rights,”” bypassing the question
whether it complies with its positive obligation to guarantee that fundamental rights are fully
respected during all of its activities.

Member States can be held accountable before their own national courts and before
international courts, in particular the European Court of Human Rights (ECtHR). As an EU body,
neither of these options are available in relation to Frontex. But it can be brought before the Court
of Justice of the European Union (CJEU or “the Court”) to account for the conformity of its con-
duct with EU law. The principal direct actions available to individuals against acts of Union
bodies, including Frontex, are the action for annulment governed by Article 263 TFEU and
the action for damages governed by Article 340 TFEU.®

The nature of Frontex’s activities, however, poses a particular challenge. The execution of
border management tasks often occurs in the form of “factual” conduct: conduct that does
not involve the adoption of legally binding acts. Think of the physical act of preventing persons
from entering a territory or pushing them back after they have entered. Such factual conduct is
often not reviewable under the action for annulment.’” Individuals can regularly only resort to the
action for damages to challenge these activities.'® In addition, given Frontex’s largely coordinative,

3Id. arts. 54-59, annex 1.

“Recently, the outgoing Secretary General of the Council of Europe, Thorbjern Jagland, singled out the legal accountability
gap in relation to Frontex in his farewell speech. Thorbjern Jagland, Sec’y Gen., Council of Eur., Farewell Speech at the
European Court of Human Rights (Sept. 16, 2019), https://www.coe.int/en/web/secretary-general/-/farewell-speech-at-the-
european-court-of-human-rights (last visited Nov. 1, 2019).

>See, e.g., Frontex’s replies of 17 May 2012 and 27 June 2013 to the European Ombudsman’s own-initiative inquiry (O1/5/
2012/BEH-MHZ) into Frontex’ mechanisms to promote and monitor compliance with its fundamental rights obligations,
available on the European Ombudsman’s homepage. EUR. OMBUDSMAN, https://www.ombudsman.europa.eu/en/home
(last visited Jan. 28, 2020).

®Report Muenchen, Frontex unter Druck—Eine EU-Agentur und der Umgang mit den Menschenrechten, DAs ERSTE
(Aug. 6, 2019), https://www.daserste.de/information/politik-weltgeschehen/report-muenchen/videos/frontex-unter-druck-
schaut-die-eu-agentur-bei-menschenrechtsverletzungen-zu-report-muenchen-video-100.html; see also Eur. Comm’t for the
Prevention of Torture & Inhuman or Degrading Treatment or Punishment (CPT), Report to the German Government on
the Visit to Germany from 13 to 15 August 2018, CPT/Inf (2019) 14 [hereinafter CPT Report].

Frontex (@Frontex), TWITTER (Aug. 5, 2019, 11:05 AM), https:/twitter.com/frontex/status/1158393650356920322
(“#Frontex categorically denies any involvement of its officers in violations of fundamental rights. We condemn any form
of inhumane treatment, unprocessed returns and any other form of violence which are illegal under the European
Charter for Fundamental Rights.”).

8Parallel to the legality review, EU law allows individuals to challenge inaction by EU bodies under similar conditions. See
Consolidated version of the Treaty on the Functioning of the European Union art. 265, Oct. 26, 2012, 2012 O.]. (C 326) 47
[hereinafter TFEU].

°The circumstances under which an EU act is reviewable have been set out in CJEU, Case C-60/81, IBM v. Commission,
ECLI:EEU:C:1981:264, Judgment of 11 Nov. 1981. For a discussion of the reviewability of factual conduct, see Napoleon
Xanthoulis, Administrative Factual Conduct: Legal Effects and Judicial Control in EU Law, 12 REv. EUR. ADMIN. L. 39 (2019).

Yorrit J. Rijpma, Frontex and the European System of Border Guards: The Future of European Border Management, in THE
EUROPEAN UNION AS AN AREA OF FREEDOM, SECURITY AND JUSTICE 217, 239 (Maria Fletcher et al. eds., 2016); Izabella
Majcher, Human Rights Violations During EU Border Surveillance and Return Operations: Frontex’s Shared Responsibility
or Complicity?, 7 SILESIAN J. LEG. STUD. 45, 70-72 (2015).
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advisory, and supervisory role, it is typically only indirectly involved in fundamental rights vio-
lations. Think, for example, of the advice given by the Frontex Coordinating Officer to a national
officer that leads to a fundamental rights violation.!' This raises complex questions in both fun-
damental rights and liability law: How is responsibility distributed among several actors that all
contributed to a fundamental rights violation?'> Under what circumstances does the indirect
involvement in a fundamental rights violation give rise to responsibility?'?

Against this background, this Article explores the potential of the EU action for damages to
offer a remedy for fundamental rights violations committed by Frontex. Because the action for
damages has largely been used to recover economic loss, it has been undervalued as a mechanism
to ensure fundamental rights accountability. This Article argues that the action for damages may
be the means through which to close the accountability gap that arises when EU administration is
delivered in the form of informal or factual conduct and to ensure full compliance with the right to
an effective remedy. If it is to fulfill that role, the CJEU would have to lower the threshold for EU
liability where fundamental rights are concerned.

Section B discusses how liability law can benefit the protection of fundamental rights. Sections
Cand D then juxtapose the approach under EU public liability law with fundamental rights law on
two questions: Whose conduct qualifies as public (Section C)? When does an interference with
fundamental rights qualify as a violation giving rise to liability (Section D)? The aim in both sec-
tions is to first identify where public liability law falls short of providing a remedy for fundamental
rights violations committed by EU bodies, second, to explore the possibilities to close that gap, and
third, to assess the implications this has for Frontex’s liability. In order to establish the threshold
relevant to fundamental rights law, the analysis relies on the European Convention on Human
Rights (ECHR), where both questions have been dealt with more extensively than under EU
law. In the absence of EU accession to the ECHR, the Convention is of course not legally binding
on the EU. It nonetheless, however, occupies an important place within the EU legal order—not
only by providing a source of inspiration for the development of EU fundamental rights law, but
also by forming the minimum threshold of protection where rights are concerned that are pro-
tected in both the ECHR and the Charter of Fundamental Rights of the European Union (CFR).!*
Section E closes with a brief summary and a discussion of the findings.

B. The Action for Damages and Fundamental Rights

According to Article 340(2) TFEU, the EU is liable to make good any damage caused by its
institutions or by its servants in the performance of their duties.!> The procedure that serves
to establish whether the conditions for liability are met and award compensation is the action
for damages, which the CJEU is exclusively competent to hear.!® Together with the law on
Member State liability—developed by the CJEU in a line of cases starting with Francovich!’—
the rules governing the liability of the EU for breach of non-contractual obligations constitute
what is referred to here as “EU public liability law.”!®

USee, for instance, the powers of Frontex under EBCG Regulation supra note 1, at art. 43(2). See also infra Section C.IL

12This is discussed in detail in MELANIE FINK, FRONTEX AND HUMAN RIGHTS: RESPONSIBILITY IN ‘MULTI-ACTOR
SITUATIONS’ UNDER THE ECHR AND EU PUBLIC LIABILITY LAw, 180-316 (2018).

BThis is discussed in detail in Melanie Fink, EU Liability for Contributions to Member States’ Breaches of EU Law, 56
COMMON MKT. L. REv. 1227 (2019).

Charter of Fundamental Rights of the European Union art. 52(3), Dec. 14, 2007, 2007 O.J. (C 303) 1 [hereinafter CFR];
TFEU art. 6(3).

ISTFEU art. 340(2).

ITFEU arts. 268, 274.

CJEU, Joined Cases C-6 & C-9/90, Francovich and Bonifaci v. Italy, ECLLEU:C:1991:428, Judgment of 19 Nov. 1991.

¥This term is also used by PEKKA AALTO, PUBLIC LIABILITY IN EU LAW: BRASSERIE, BERGADERM AND BEYOND 12-14
(2011).
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Article 340(2) TFEU itself does not define the conditions for the liability of the EU but
instead leaves it to the Court, which shall be guided by the “general principles common to
the laws of the Member States.”' The Court thus draws inspiration from the provisions on
liability of public authorities in the national legal systems of the Member States, which in turn
usually follow—with adaptations—the principles of the more general rules on liability in private
law. These are typically referred to as “tort law” in common law jurisdictions and “delict law” in
civil law jurisdictions.?

From a private law perspective, the main function of liability law is to provide monetary com-
pensation—damages—for harm—also injury or damage—inflicted by someone else.?! In that
sense, it is backward-looking, providing a remedy for past harmful conduct. But liability law is
widely considered, in addition to its compensatory function, to aim at preventing future harmful
conduct through deterrence and is therefore also forward-looking.”> Fundamental rights
remedial practice is usually both backward- and forward-looking.?* Nevertheless, harm arising
from a fundamental rights violation can, by its very nature, often not be made good by financial
means or indeed remedied at all.* For this reason, there has been a stronger focus on changing
state behavior to prevent future violations than providing compensation.”> Yet, this does
not mean that the remedy of damages is alien to fundamental rights law. Not only do national
legal systems usually make it available in the fundamental rights context, the ECHR itself
also incorporates the possibility of monetary compensation as a remedy for Convention
violations.?

Beyond providing a substantive remedy, however, the main contribution of public liability
law to the protection of fundamental rights is that it renders fundamental rights enforceable by offer-
ing a procedural remedy: The action for damages. Three aspects are particularly noteworthy in this
respect. First, it is available to individuals.?’” Individual complaint mechanisms are an important tool
to compel public authorities to meet their legal obligations, especially when there is a lack of political
will to ensure compliance.?® Second, the decision on the individual’s claim is taken by an indepen-
dent and impartial body whose awards of damages are legally binding and enforceable. The advan-
tages of judicial proceedings in the context of the protection of fundamental rights were also pointed
out by the ECtHR, which noted in Z v. The United Kingdom that judicial remedies “furnish strong
guarantees of independence ... and enforceability of awards.”® Third, within the context of court

YTFEU art. 340(2).

2’Ken Oliphant, The Liability of Public Authorities in Comparative Perspective, in THE LIABILITY OF PUBLIC AUTHORITIES IN
COMPARATIVE PERSPECTIVE 849, 863-64 (Ken Oliphant ed., 2017).

2'WALTER VAN GERVEN ET AL., CASES, MATERIALS AND TEXT ON NATIONAL, SUPRANATIONAL AND INTERNATIONAL TORT
Law 69 (2000); CAROL HARLOW, STATE LIABILITY: TORT LAW AND BEYOND (2004); Dorota Leczykiewicz, Compensatory
Remedies in EU Law: The Relationship Between EU Law and National Law, in RESEARCH HANDBOOK ON EU TORT Law
63 (Paula Giliker ed., 2017).

22Leczykjewicz, supra note 21, at 63; JASON N. E. VARUHAS, DAMAGES AND HUMAN RIGHTS 14-21 (2016); VAN GERVEN
ET AL, supra note 21, at 69; HARLOW, supra note 21, at 10-41.

ZDINAH SHELTON, REMEDIES IN INTERNATIONAL HUMAN RIGHTS Law 19-31 (2015).

2Lewis A. Kornhauser, Incentives, Compensation, and Irreparable Harm, in DISTRIBUTION OF RESPONSIBILITIES IN
INTERNATIONAL Law, 120, 121-23 (André Nollkaemper et al. eds., 2015).

2SSHELTON, supra note 23, at 2, 22.

26Walter van Gerven, Remedies for Infringements of Fundamental Rights, 10 EUR. PUB. L. 261, 266-72 (2004); SHELTON, suptra
note 23, at 31; Veronika Fikfak, Changing State Behaviour: Damages Before the European Court of Human Rights, 29
EUR. J. INT’L L. 1091 (2018); STEFAN SOMERS, THE EUROPEAN CONVENTION ON HUMAN RIGHTS AS AN INSTRUMENT OF TORT
Law (2018).

YSee also van Gerven, supra note 26, at 266.

2Similarly, see Eric A. Engle, Tort Law and Human Rights, in COMPARATIVE TORT LAw: GLOBAL PERSPECTIVES 70, 92
(Mauro Bussani & Anthony J. Sebok eds., 2015).

297 and Others v. The United Kingdom, App. No. 29392/95, 2001-V Eur. H.R. Rep. 1, 35 (2001), http://hudoc.echr.coe.int/
eng?i=001-59455.
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proceedings following an action for damages, individuals can demand answers and compel public
actors to justify their conduct. This makes it a powerful accountability mechanism.*

Providing a substantive and procedural remedy, liability law is generally considered instrumental
for states to comply with their obligations under the right to an effective remedy.>! This is also the
case for the EU, which is required—by virtue of Article 47 CFR—to make an effective judicial rem-
edy available to every individual whose rights may have been violated.*> The action for
damages may, under certain circumstances, indeed be the only judicial mechanism available to
individuals to challenge EU conduct and thus plays an important role in this respect.’® The right
to compensation has been qualified as a fundamental principle of Union law and the “necessary
extension of the principle of effective judicial protection and access to the courts.”** The central
place of the action for damages in remedying breaches of EU law is recognized in Article 41(3)
CFR by virtue of which the right to have the Union make good any damage it caused is a
fundamental right in itself.*> While Article 41(3) CFR only reproduces Article 340(2) TFEU and
does not modify the conditions under which liability arises,*® it may form the basis for the
CJEU to develop the conditions for liability in line with the requirements of fundamental
rights law.”’

C. Identifying the Public Sphere
I. Whose Conduct Engages the Liability of the EU?

EU public liability law presupposes that there is conduct attributable to the EU, if the EU is to
incur liability.*® The EU incurs liability for conduct “by its institutions or by its servants.”*® The
institutions are the principal institutions listed in Article 13(1) TEU, as well as other bodies
“established by the Treaty and authorized to act in its name and on its behalf.”** Beyond that,
the conduct of servants—in essence, staff members*'—may give rise to the Union’s liability, if
they act “in the performance of their duties.”** The latter phrase has been interpreted restrictively

3YHARLOW, supra note 21, at 51; CAROL HARLOW & RICHARD RAWLINGS, LAW AND ADMINISTRATION 755-60 (2009); De
Mot Jef & Michael Faure, The Liability of Public Authorities: An Economic Analysis, in THE LIABILITY OF PUBLIC AUTHORITIES
IN COMPARATIVE PERSPECTIVE, 587, 598-99 (Ken Oliphant ed., 2017).

3CEEs VAN DAM, EUROPEAN TORT LAw 23 (2013).

32Explanations Relating to the Charter of Fundamental Rights art. 47, Dec. 14, 2007, 2007 O.]. (C 303) 17 [hereinafter CFR
Explanations].

33 Angela Ward, Damages under the EU Charter of Fundamental Rights, 12 ERA FORUM 589, 607 (2012); CJEU, Case C-234/
02 P, Mediator v. Lamberts, ECLI:EU:C:2004:174, Opinion by AG Geelhoed of 23 Mar. 2004, para. 107 [hereinafter Mediator].

3 Mediator, Case C-234/02 P at paras. 82-83.

3°Kathleen Gutman, The Non-Contractual Liability of the European Union: Principle, Practice and Promise, in RESEARCH
HANDBOOK ON EU TORT LAW 26, 47 (Paula Giliker ed., 2017).

36CFR Explanations, supra note 32, at art. 41; Gutman, supra note 35, at 46-47; Nina Péttorak, Action for Damages in the
Case of Infringement of Fundamental Rights by the European Union, in DAMAGES FOR VIOLATIONS OF HUMAN RIGHTS:
A COMPARATIVE STUDY OF DOMESTIC LEGAL SYSTEMS 427, 428-30 (Ewa Baginska ed., 2016).

37Similar1y, see AALTO, supra note 18, at 125; Gutman, supra note 35, at 47.

380Qccasionally, this is explicitly listed as the fourth condition for liability, one of the clearest examples being CJEU, Case
T-317/12, Holcim (Romania) v. Commission, ECLLEU:T:2014:782, Judgment of 18 Sept. 2014, para. 86 (and cited case law).

ITFEU art. 340(2).

“CJEU, Case C-370/89, SGEEM and Etroy v. EIB, ECLI:EU:C:1992:482, Judgment of 2 Dec. 1992, para. 15; CJEU, Case
T-209/00, Lamberts v. Mediator, ECLLEU:T:2002:94, Judgment of 10 Apr. 2002, para. 49.

41t may be assumed that “servants” include “officials”—that is, staff of one of the institutions or other Union bodies—and
“other servants”—that is, persons otherwise engaged under contract by the Union. See Regulation No. 31 (EEC), 11 (EAEC)
Laying down the Staff Regulations of Officials and the Conditions of Employment of Other Servants of the European
Economic Community and the European Atomic Energy Community, June 14, 1962, 1962 O.]. 45/1385, art. 1.

“2TFEU art. 340.
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by the Court to only include those acts of servants that “by virtue of an internal and direct relation-
ship, are the necessary extension of the tasks entrusted to the institutions.”** Thus, private conduct
does not engage the liability of the EU unless there is a strong legal relationship between the EU
and the acting person in a dual sense: The person must be an actual staff member of a Union body
and must objectively be carrying out tasks for that Union body in the course of which the infringe-
ment occurs.

In this respect, EU liability law is narrow when compared to the ECHR. Distinguishing the
public and the private spheres is central to fundamental rights law because, strictly speaking, only
public actors—for example, states or international organizations—incur fundamental rights
obligations.** Nevertheless, conduct of a private actor transforms into public conduct when it
is attributable to a public actor, meaning it is characterized, from the legal point of view, as
an act of a state or international organization.*> Despite the relevance of identifying when conduct
is attributable to a public actor, fundamental rights law does not usually contain provisions dealing
with that question. The ECHR—Iike other international human rights treaties—relies on general
public international law to define what qualifies as conduct of its contracting states.*® In relation to
international organizations, the rule set out in the Draft Articles on the Responsibility of
International Organizations (ARIO) is that the conduct of organs or agents of an international
organization shall be considered attributable to that organization, provided they act in an official
capacity and within the organization’s overall functions.*” As opposed to EU liability law, this
covers not only persons that are formally appointed to act for the international organizations
but also those that otherwise act under its legal or factual control.*® Moreover, beyond acts that
are objectively taken in an official capacity, conduct also qualifies as official when it is reasonably
perceived as such by the addressee, even if the organ in question exceeds its authority or contra-
venes instructions.*

An explanation for the narrower approach under EU liability law is that it may have
been inspired by national law.*® No single rule that is applied across different national legal sys-
tems has emerged to delimit the public sphere, the tests employed focusing on the type of
body and its authority—is its source public law?—the function or nature of the conduct in

BCJEU, Case 9/69, Sayag and Others v. Leduc and Others, ECLIEU:C:1969:37, Judgment of 10 July 1969, para. 7; CJEU,
Case T-124/04, Ouariachi v. Commission, ECLI:EU:T:2005:378, Judgment of 26 Oct. 2005, para. 18; see also PAUL CRAIG, EU
ADMINISTRATIVE LAW (2012); ALEXANDER TURK, JUDICIAL REVIEW IN EU LAW (2009); Piotr Machnikowski, European Union,
in THE LIABILITY OF PUBLIC AUTHORITIES IN COMPARATIVE PERSPECTIVE 559 (Ken Oliphant ed., 2017).

“There are two caveats: First, by requiring public authorities to prevent other—including private—actors from infringing
fundamental rights, the doctrine of positive obligations also brings private conduct within the ambit of fundamental rights law.
See infra Section D.IL. Second, within the context of the discussion on business and human rights, different suggestions have
been made to subject certain corporations to fundamental rights standards. See, for example, the 2011 “Ruggie Principles.” UN
Guiding Principles on Business and Human Rights, U.N. Doc. A/HRC/17/31 (Mar. 21, 2011), endorsed by the UN General
Assembly, G.A. Res. 17/4 (June 16, 2011). Daria Davitti, Beyond the Governance Gap: Accountability in Privatized Migration
Control, in this issue.

45Luigi Condorelli & Claus Kress, The Rules of Attribution: General Considerations, in THE LAW OF INTERNATIONAL
RESPONSIBILITY 221, 221 (James Crawford et al. eds., 2010).

4See, e.g., Jaloud v. The Netherlands, App. No. 47708/08, para. 98, http://hudoc.echr.coe.int/eng?i=001-114929.

“Int’l Law Comm’n, Rep. on the Work of its Sixty-Third Session, U.N. Doc. A/66/10, arts. 6, 8 (outlining the Articles on the
Responsibility of International Organizations), https://legal.un.org/docs/?symbol=A/66/10 [hereinafter ARIO].

481d. art. 2(d), Commentaries 10-11 to art. 6.

See id. art. 8. Commentary (4) cites the relevant part of the ASR, which specifies that “the conduct referred to comprises
only the actions and omissions of organs purportedly or apparently carrying out their official functions, and not the private
actions or omissions of individuals who happen to be organs or agents of the State.” Id. (emphasis added). For more detail, see
JAMES CRAWFORD, STATE RESPONSIBILITY: THE GENERAL PART 136-40 (2013).

Gee, in particular, the reasoning adopted by AG Gand, which was followed by the Court, in Sayag and Others, Case 9/69 at
340-43.
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question—does it involve the exercise of public functions?—or various aspects or combinations
thereof.’! The differences notwithstanding, there is an understanding that there needs to be a legal
reason to transform private into public conduct, excluding state liability on the basis of de facto
control exercised over the conduct in question. Still, a narrow definition of the public sphere may
have a greater impact in EU law than in national law, given the central role the action for damages
plays within the EU system of remedies in ensuring compliance with the right to an effective
remedy.>? In order to avoid a gap in fundamental rights accountability, the CJEU would therefore
have to adopt a broader understanding of the public realm, in line with the one applied in inter-
national human rights law. Notably, the attribution rules developed by the CJEU in the area of
Member State liability take a somewhat more lenient approach, allowing the perception of an act
as official by the addressee to influence the delimitation of the public from the private.”® This latter
approach indeed seems to have drawn on the rules of attribution of conduct under international law.>*

In the EU context, and in the context of international organizations more generally, it is not
only important to distinguish the private from the public sphere but also to distinguish the EU
public sphere from the Member States’ public sphere. The specific obligations and the possibil-
ities for a person to invoke violations thereof often differ depending on the actor in question—
for example, whether it is the EU or one of its Member States, and what commitments they have
entered into respectively. As a consequence, allocating a course of conduct that infringes
fundamental rights to either the EU or a Member State is important because it defines what
obligations apply and in which jurisdiction a complaint may be lodged. The distinction between
the public sphere of the Union, on the one hand, and the public sphere of the Member States, on
the other hand, also has a substantive and a procedural function in EU public liability law.
Substantively, the EU only incurs liability for its own conduct but not for breaches committed
by Member States. Procedurally, the CJEU is competent to rule only if the liability of the Union
is at stake, whereas the liability of Member States is determined by national courts.> Thus,
attribution of the conduct in question to the Union is not only a precondition for the
Union’s liability, but is also a precondition for the competence of the Court to adjudicate on
the substance of the case.”

Under EU law, there are no codified rules regarding the circumstances under which the con-
duct of Member State officials may be attributable to the Union. It is thus for the CJEU to develop
them. In EU public liability law, there is much uncertainty surrounding the rules on attribution of
conduct.”” The general approach adopted by the CJEU is that the EU incurs liability for Member
State conduct only to the extent that it enjoys legal decision-making power, that is, only if it was
empowered to determine the Member State’s conduct in question in a legally binding manner.*®
Thus, whereas opinions, advice, and other types of non-binding influence over a Member State’s

*10liphant, supra note 20, at 855-56 (noting, however, that some states, such as Portugal and Spain, have “unitary regimes”
that make no distinction between the public and the private activities of the state); see also T. R. Hickman, Tort Law, Public
Authorities, and the Human Rights Act 1998, in TORT LIABILITY OF PUBLIC AUTHORITIES IN COMPARATIVE PERSPECTIVE 17,
31-33 (Duncan Fairgrieve et al. eds., 2002) (arguing that English tort law is unclear in this respect).

52See supra Section B.

33CJEU, Case C-470/03, A.G.M.-COS.MET Srl v. Suomen Altio and Tarmo Lehtinen, ECLI:EU:C:2007:213, Judgment of 17
Apr. 2007, paras. 56-58.

54See the opinion of AG Kokott in A.G.M.-COS.MET Stl, Case C-470/03 at paras. 84-85 (which was followed by the Court).

5The CJEU is involved in proceedings relating to the non-contractual liability of Member States indirectly when a national
court asks for a preliminary ruling according to Article 267 TFEU.

%6See CJEU, Case T-277/97, Ismeri Europa v. Court of Auditors, ECLLEU:T:1999:124, Judgment of 15 June 1999, para. 49.
See, e.g., Fink, supra note 13, at 1234-36.

Francette Fines, A General Analytical Perspective on Community Liability, in THE ACTION FOR DAMAGES IN COMMUNITY
Law 11, 17 (Ton Heukels & Alison McDonnell eds., 1997).

8Compare CJEU, Case 217/81, Interagra v. Commission, ECLL:EU:C:1982:222, Judgment of 10 June 1982, with CJEU, Case
175/84, Krohn v. Commission, ECLI:EU:C:1986:85, Judgment of 26 Feb. 1986.
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conduct in violation of the law does not render the Union liable, instructions and other forms of
legally binding influence do.”

The ECHR contains no general rule to delimit the public sphere of international organizations
from the one of their Member States. The ECtHR thus applies the rule developed under general
international law for that purpose. The latter provides that the conduct of Member State officials is
attributable to an international organization, if the international organization exercises effective
control over this conduct.*’ Even though the application of this rule by the ECtHR has given rise
to controversy, it is generally understood to require a degree of factual control.®!

The difference between focusing on factual as opposed to normative control for the purposes of
attributing conduct is especially evident where an actor has de facto more power or means of
influence than de jure. For example, an EU body’s advice to a national authority is often not legally
binding, because either the EU body lacks such competence or it did not make use of it in the
particular instance.®> Even though the Member State is, legally speaking, free to disregard the
advice, it may be difficult to do so in practice, especially when the EU body has more expertise
than the national authority. A focus on factual rather than normative control for the purposes of
allocating responsibility essent ially allows for greater flexibility to take into account that an EU
body may factually shape Member State conduct to a greater degree than the law suggests. The
extent to which this is the case depends on the degree of factual control required. Under the
ECHR, the threshold of effective control has in the past been interpreted restrictively.®> While
mere advice is also insufficient under the ECHR for attributing conduct, it may lead to respon-
sibility when the circumstances are such that national authority has no other choice in practice
than to follow it.

Il. Whose Conduct Engages the Liability of Frontex?

According to Article 97(4) EBCG Regulation, Frontex is to make good any damage “caused by its
departments or by its staff in the performance of their duties, including those related to the use of
executive powers.”®* While this rule sets out in a straightforward manner that the conduct of
Frontex’s staff will give rise to Frontex’s liability, in practice it is often difficult to ascertain whether
and to what extent Frontex’s staff was involved in a particular fundamental rights violation. This
has partially to do with transparency. It is not always clear what Frontex staff does precisely where
and when.® But it is also due to the fact that fundamental rights violations may be committed at
various stages in which Frontex’s involvement and control differ.

The most uncontroversial situation is where a Frontex staff member directly violates a person’s
rights on the ground, for example, by physically ill-treating a migrant. That would clearly engage
Frontex’s liability. But not all personnel relied on during joint operations are Frontex staff. First, it
is unclear to what extent the conduct of private actors can engage Frontex’s liability. Think, for
example, of a commercial operator who provides surveillance flights during a joint operation.*®

Fink, supra note 13, at 1240-45; KOEN LENAERTS ET AL., EU PROCEDURAL Law 501-02 (2014).

S0ARIO, supra note 47, at art. 7.

61See, in particular, the cases Behrami and Al-Jedda, and the discussion surrounding them. Behrami and Behrami v. France
and Saramati v. France, Germany and Norway [GC], App. Nos. 71412/01 & 78166/01, http://hudoc.echr.coe.int/eng?i=001-
80830; Al-Jedda v. The United Kingdom [GC], App. No. 27021/08, http://hudoc.echr.coe.int/eng?i=001-105612; Marko
Milanovi¢ & Tatjana Papi¢, As Bad as It Gets: The European Court of Human Rights’s Behrami and Saramati Decision
and General International Law, 58 INT'L & Comp. L.Q. 267 (2009); Francesco Messineo, Things Could Only Get Better:
Al-Jedda Beyond Behrami, 50 MIL. L. & L. WAR REv. 321 (2011).

62HERWIG C.H. HOEMANN ET AL., ADMINISTRATIVE LAW AND POLICY OF THE EUROPEAN UNION 759-64 (2011).

%Milanovi¢ & Papié, supra note 61, at 282.

SEBCG Regulation art. 97(4).

SSFINK, supra note 12, at 339-41.

%Tn 2013, Frontex launched a pilot project on the acquisition of Aerial Surveillance Services from a commercial operator.
The service was deployed in Bulgaria within the framework of JO Poseidon Land 2014 and included the provision of 120 flight
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While under fundamental rights law such private actors would qualify as agents whose conduct is
attributable to the international organization contracting their services, it is unclear to what extent
the relationship of these surveillance providers with Frontex would qualify as internal and suffi-
ciently direct so that their activities form the necessary extension of the tasks entrusted to Frontex
and give rise to its liability.

Second, and more importantly, the majority of personnel deployed during joint operations are
national officers either of the host state or participating states. Until January 2021—when Frontex
is envisaged to deploy its own staff members as border guards—indeed only national officers have
executive powers whereas Frontex staff may only perform coordination and similar tasks.®” It is thus
the responsibility of Frontex for violations committed by Member State officers that is particularly
controversial. Think, for example, of a Member State’s vessel that—in the context of a Frontex
operation—forces a boat carrying migrants back to its place of origin, exposing them to torture or
inhuman or degrading treatment.®® The difficulty in this situation is that while it is not a Frontex staff
member that directly commits the fundamental rights violation, Frontex is involved in it at
various levels. It finances the operation, sets out the framework within which all activities have to
take place, guides the host state in implementing it, and supervises the states involved in all their activ-
ities during joint operations.® More concretely, the fundamental rights violation may be inherent in
how the agency set up the operation. Think, for example, of an Operational Plan that explicitly
prescribes disembarkation in a place where individuals face serious ill-treatment. Or the infringement
may occur because a Frontex staff member on the ground suggested a course of conduct contrary to
fundamental rights. Think of advice or an instruction to the vessel in question to proceed as it did.

In these circumstances, Frontex’s liability may be engaged indirectly for its own staft’s failure to
prevent in this respect—see infra Section D.III. But the influence the agency exercises over what
happens during joint operations also raises the question whether national officials deployed to
joint operations have to be equated with Frontex staff members for the purposes of liability, mak-
ing Frontex directly liable for any violations they commit. In light of the previous section, this is
the case if Frontex can be considered to exercise normative control over the course of conduct that
led to the fundamental rights violation in question.

In principle, the EBCG Regulation sets out that instructions to deployed personnel are to be
issued by the host state.”” Despite that, there are two concrete instruments through which Frontex
may exercise control on the ground. First, together with the host state, it adopts an Operational
Plan that provides the framework within which all activities have to take place and is legally bind-
ing on all participating parties.”! If, in a specific case, fundamental rights violations are indeed
inherent in the design of a specific operation—for example, an Operational Plan that explicitly
prescribes disembarkation contrary to fundamental rights law—these can be considered as having
been legally determined by both Frontex and the host state. Even though it is unclear exactly what
effect the exercise of shared legal control has for the purposes of EU liability law, it may be
assumed that it renders them jointly liable.”? Yet, the Operational Plan does not usually set

hours, a mobile ground station over forty days, the deployment of equipment and personnel, as well as logistical and admin-
istrative arrangements. See FRONTEX, ANNUAL INFORMATION ON THE COMMITMENTS OF MEMBER STATES TO THE EUROPEAN
BORDER GUARD TEAMS AND THE TECHNICAL EQUIPMENT POOL: REPORT 2015 14 (2015). Even since then, Frontex acquired
similar services.

%’Regulation (EU) of the European Parliament and of the Council 2016/1624 of Sept. 14, 2016, on the European Border and
Coast Guard, 2016 O.J. (L 251) 1, art. 20(11) [repealed].

%This is a violation of the prohibition of refoulement. See, e.g., Hirsi Jamaa and Others v. Italy [GC], App. No. 27765/09,
http://hudoc.echr.coe.int/eng?i=001-109231.

FINK, supra note 12, at 22-79.

7"EBCG Regulation, supra note 1, at art. 43(1).

7IEBCG Regulation, supra note 1, at art. 38.

72Similarly, in the context of international law, see Efthymios Papastavridis, The EU and the Obligation of Non-Refoulement
at Sea, in MIGRATION IN THE MEDITERRANEAN: MECHANISMS OF INTERNATIONAL COOPERATION 236 (Francesca Ippolito &
Seline Trevisanut eds., 2016).
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out who is to do exactly what, when, and how. These details on the daily aspects of the operation
are decided by a Joint Coordination Board, composed of officers from several Member States and a
Frontex representative, which runs the joint operation.”® Hence, fundamental rights violations are,
as a rule, not legally pre-determined in the Operational Plan. The second, more immediate instru-
ment through which Frontex may influence conduct during joint operations is the right to com-
municate its views on instructions to the host state. While this allows Frontex to guide and
supervise the host state in implementing the Operational Plan, the host state is only required
to take these views into consideration and follow them to the extent possible, but is not legally
bound by them.” Still, Frontex does not have the opportunity to directly issue instructions to
deployed personnel. Thus, this instrument of control also does not give Frontex the normative
control required for attribution of Member State officers’ conduct.

While these instruments may not give Frontex legal control, they allow it to exercise factual
influence over the conduct of national officers during joint operations. In many instances, this
may not go beyond a purely advisory role, when Frontex for instance shares its views—within
the meaning of Article 43(2) EBCG Regulation—with the host state. Regardless, given
Frontex’s access to relevant information, its expertise in the area of border management, and
its power to decide on withdrawing financial support, national authorities may find themselves
in a situation where it is difficult in practice to disregard a piece of “advice” provided by the
agency. Where national personnel deployed to joint operations commit fundamental rights vio-
lations under such circumstances, the CJEU may draw inspiration from the ECHR and hold
Frontex liable—possibly in addition to the Member State—when the effective control threshold
is reached.”

D. The Conditions for Fundamental Rights Liability
I. What Conduct Engages the Fundamental Rights Liability of the EU?

Under most liability regimes, not every violation of the law necessarily leads to an award of damages.
It is not only necessary to prove that the breach caused actual damage; the law often poses additional
limits, for example, the requirement of fault on the part of the public authority.”® The CJEU has
consistently held that the EU’s liability is subject to three cumulative conditions: The unlawfulness
of the conduct complained of, the occurrence of damage on the part of the victim, and a causal
relationship between the unlawful conduct and the damage.”” While fault in the narrow sense is
not required, the condition of unlawfulness is qualified in two ways: The rule infringed must be
intended to confer rights on individuals and the breach thereof must be sufficiently serious.”®
The decisive criterion in this respect is whether the Union authorities in question “manifestly
and gravely disregard the limits on their discretion.””® A breach is manifest when the authority
in question blatantly infringes its legal obligations, for example, when the violation is obvious,
“clear-cut,” or flagrant.®” A breach is grave when an authority exercising ordinary care and diligence
would clearly not have committed it, for example, when the violation is reprehensible or

73See, e.g., HANDBOOK TO THE OPERATIONAL PLAN: JOINT MARITIME OPERATIONS 27, 12 (on file with the author).

74EBCG Regulation, supra note 1, at arts. 43(1)-(3).

750On some occasions, the CJEU did seem to leave the possibility open to consider factually binding conduct for the purpose
of attributing Member State conduct to the EU; see, e.g., Fink, supra note 13, at 1244-45.

7¢Oliphant, supra note 20, at 864.

77One of the first clear statements is in CJEU, Case 4/69, Liitticke v. Commission, ECLI:EU:C:1971:40, Judgment of 28 Apr.
1971, para. 10.

8CJEU, Case C-352/98 P, Bergaderm and Goupil v. Commission, ECLL:EU:C:2000:361, Judgment of 4 July 2000, para. 42.

7Id. at para. 43.

89This requirement is more explicit in other language versions—for example, the French—which requires a “violation suf-
fisamment caractérisée.” See CJEU, Case C-150/99, Stockholm Lindopark v. Svenska Staten, ECLI:EU:C:2001:34, Opinion by
AG Jacobs of 18 Jan. 2001, para. 59.
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“inexcusable.”®! In essence, the seriousness of a breach depends on how much discretion the author-
ity enjoys, how clear the line demarcating lawful from unlawful conduct is, and how reprehensible
overstepping that line was in a specific case.®

The CJEU has, so far, not developed an approach specific to fundamental rights.*> In order for
liability to arise, breaches of fundamental rights also give rise to liability only if they are qualified
and claimants need to prove damage and causation. Because the Court accepts that fundamental rights
confer rights on individuals®* and violations cause at least non-material damage,® the central question
is under what circumstances breaches of fundamental rights are considered to be sufficiently serious.

The Court does not seem to have taken a clear position on the question, and much will depend
on the nature or importance of the specific right in question.*® The Court has suggested that a
mere breach of a fundamental right is sufficiently serious per se either because it finds that public
authorities do not enjoy discretion in the area of fundamental rights,*” or because fundamental
rights law already includes a balancing exercise in determining whether a breach occurred.®®
Nevertheless, there is also case law that suggests that fundamental rights violations are only suf-
ficiently serious if they are manifest, flagrant, or reprehensible—for example, if they meet the test
used by the CJEU to determine the seriousness of a breach. In Sison, for example, the Court estab-
lished that the sanctions imposed on the applicant—the freezing of his assets as an anti-terrorism
measure—were incompatible with EU law, but the breach did not qualify as sufficiently serious,
especially because the provisions at stake were unclear.®? Yet Mr. Sison additionally argued that
this was, at the same time, a violation of his fundamental rights, in particular his rights to property
and respect for private life. The Court left open whether this was the case but pointed out that the
alleged breach of fundamental rights was “inseparable” from the illegality already established. For
that reason, it concluded that even if a breach of fundamental rights was found to exist, “that
breach is also not sufficiently serious, in the particular circumstances of the case, to incur the
non-contractual liability of the Community.”® Along the same lines, in other cases the Court
examined the obviousness and reprehensibility of the fundamental rights breaches alleged, which
suggests that the relevant authorities would not have incurred liability for a simple violation.’!

81CJEU, Case T-384/11, Safa Nicu Sepahan v. Council, ECLL:EU:T:2014:986, Judgment of 25 Nov. 2014, paras. 54-55;
CJEU, Case T-178/98, Fresh Marine v. Commission, ECLI:EU:T:2000:240, Judgment of 24 Oct. 2000, paras. 61-62, 82, 91.

82This is further developed by this author in FINK, supra note 12, at 244-67.

83Machnikowski, supra note 43, at 574; Gutman, supra note 35, at 47; Ward, supra note 33, at 590.

84See, e.g., CJEU, Joined Cases C-8 to C-10/15 P, Ledra Advertising v. Commission and ECB, ECLI:EU:C:2016:701,
Judgment of 20 Sept. 2016, para. 66; CJEU, Case T-412/05, M v. European Ombudsman, ECLI:EU:T:2008:397, Judgment
of 24 Sept. 2008, paras. 125-26.

8See, e.g., CJEU, Joined Cases C-138 & C-146/17 P, European Union v. Gascogne Sack Deutschland and Gascogne, ECLI:
EU:C:2018:1013, Judgment of 13 Dec. 2018.

86van Gerven, supra note 26, at 268; Ward, supra note 33, at 601.

87CJEU, Case T-48/05, Franchet and Byk v. Commission, ECLI:EU:T:2008:257, Judgment of 8 July 2008, para. 219; CJEU,
Case T-138/14, Chart v. EEAS, ECLLEU:T:2015:981, Judgment of 16 Dec. 2015, para. 114. It should be noted that the Court in
these cases incorrectly deduces the lack of discretion from the obligation to not act in breach of fundamental rights. It is
unclear to what extent the Court of Justice would agree with the General Court on this aspect. See CJEU, Case T-217/11,
Staelen v. European Ombudsman, ECLI:EU:T:2015:238, Judgment of 29 Apr. 2015, para. 86; CJEU, Case C-337/15 P,
European Ombudsman v. Staelen, ECLI:EU:C:2017:256, Judgment of 4 Apr. 2017, paras. 31-45.

%Indications of this approach may be found in cases dealing with the right to property and the freedom to conduct a
business, where the Court held that disproportionate interferences with—in other words, violations of—fundamental rights
are “intolerable,” “unacceptable,” or otherwise equivalent to a sufficiently serious breach. See, e.g., CJEU, Joined Cases C-120 &
C-121/06 P, FIAMM and Others v. Council and Commission, ECLI:EU:C:2008:476, Judgment of 9 Sept. 2008, paras. 183-84.

8CJEU, Case T-341/07, Sison v. Council, ECLLEU:T:2011:687, Judgment of 23 Nov. 2011, paras. 73-74.

1d. at paras. 75-80, in particular para. 80.

ICJEU, Case T-351/03, Schneider Electric SA v. Commission of the European Communities, ECLLEU:T:2007:212,
Judgment of 11 July 2007, paras. 154-56. This was not objected to by the Court of Justice upon appeal. See CJEU, Case
C-440/07 P, Commission v. Schneider Electric, ECLI:EU:C:2009:459, Judgment of 16 July 2009, para. 173. See also Safa
Nicu Sepahan, Case T-384/11 at paras. 32-36, 60-67 (upheld on appeal); CJEU, Case T-384/11, Safa Nicu Sepahan v.
Council, ECLI:EU:C:2017:402, Judgment of 30 May 2017, paras. 29-42.
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Limiting liability—for instance, through a fault or sufficiently serious breach requirement—is
sometimes considered necessary to ensure the ability of public authorities to exercise their discretion
in the public interest and to prevent an overcautious authority.”* In the CJEU’s case law, the reason
for the sufficiently serious breach requirement is tied to discretion. In the words of the Court, it
serves the purpose of securing the “room for manoeuvre and freedom of assessment” that public
authorities need in order to fulfill their functions in the general interest while ensuring that third
parties do not “bear the consequences of flagrant and inexcusable misconduct.”®> These policy
considerations against lowering the liability threshold have been argued to not be supported by
empirical evidence.”* Moreover, in the case of fundamental rights, this balance between the interests
of the individual and society at large is struck in the context of the determination whether a breach
occurred. It not only forms part of the proportionality analysis, but is also taken into account in
formulating the positive obligations public actors may incur to prevent breaches of fundamental
rights—see infra Section D.IL* In this light, it would seem unnecessary in the context of funda-
mental rights to take a restrictive approach to liability.

Moreover, fundamental rights law has characteristics that set it apart from traditional liability
regimes and provide reason to modify the conditions for liability in the fundamental rights
context. First, while the primary function of liability law is to compensate for and prevent the occur-
rence of damage, fundamental rights law aims to redress and prevent the violation of rights.”® The
breach of the right is the damage. This not only makes damage as a condition for liability unnecessary
but also the determination of causation—causation being the link between breach and
damage.”” From this perspective—where liability for fundamental rights violations is concerned—
damage and causation should only play a role where the victim of the violation—in addition to
the damage inherent in any breach of a fundamental right—also requests compensation for material
damage. Second, liability and fundamental rights law target opposite sides of the same coin:
Compliance with an obligation, on the one hand, and the protection of rights, on the other hand.”®
If the focus is on the former, it is appropriate to limit liability to cases of blameworthy or serious non-
compliance. This is not the case if the focus is on the latter. What matters is that the right in question
is violated, no matter the state of mind or diligence exercised by the wrongdoer. For the particular
case of positive obligations, see infra Section D.II. Consequently, the approach to liability should
be strict so that any infringement gives rise to liability.”” This idea is also inherent in the approach
of the ECtHR where state responsibility arises for any breach of fundamental rights. In Keegan v. UK,
the ECtHR explicitly pointed out that the fact that the national authority in question “did not act
maliciously is not decisive under the Convention, which aims to protect against abuse of power,
however motivated or caused.”'"

These considerations call into question whether the Court’s application of general liability law
to fundamental rights violations is necessary in order to ensure the room for maneuver of EU

92This is discussed by VAN DAM, supra note 31, at 531-32; Oliphant, supra note 20, at 860-63; Jane Wright, The Retreat
from Osman: Z v. United Kingdom in the European Court of Human Rights and Beyond, in TORT LIABILITY OF PUBLIC
AUTHORITIES IN COMPARATIVE PERSPECTIVE 55, 56 (Duncan Fairgrieve et al. eds., 2002). More broadly, see Jef & Faure, supra
note 30.

93See, e.g., Schneider Electric SA, Case T-351/03 at para. 125; CJEU, Case C-392/93, The Queen v. H.M. Treasury, ex parte
British Telecommunications, ECLLEU:C:1996:131, Judgment of 26 Mar. 1996, para. 40.

94Wright, supra note 92, at 56; see also VAN DAM, supra note 31, at 532 (contrasting the English with the French approach).

%CFR, supra note 14, at art. 52(1); Hickman, supra note 51, at 44.

%The distinction is made by VARUHAS, supra note 22. Varuhas argues that fundamental rights law shares common func-
tions with a particular type of torts—torts actionable per se—and should therefore be treated analogously in the context of
damages.

9See also VARUHAS, supra note 22, at 25-45, where Varuhas compares torts actionable per se with the tort of negligence in
terms of the conditions under which liability arises.

*®Hickman, supra note 51; VARUHAS, supra note 22.

9See also Hickman, supra note 51, at 21-22; VARUHAS, supra note 22, at 25-45.

100Keegan v. The United Kingdom, App. No. 28867/03, para. 34, http://hudoc.echr.coe.int/eng?i=001-76453.
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authorities and whether it is suitable to protect fundamental rights. In addition, the approach is
difficult to reconcile with the requirements of the right to an effective remedy. The CJEU itself
pointed out that neither the CFR nor the ECHR “preclude that the Community’s non-contractual
liability be made subject ... to the finding of a sufficiently serious breach of the fundamental
rights invoked by the applicant.”'%! While this may be true in general, Article 47 CFR does require
the Union to make some complaint mechanism available. Against this background, in circum-
stances where the action for damages is the only possibility for individuals to seek redress for
fundamental rights violations committed by an EU body, the right to an effective remedy requires
the Court to lower the threshold for liability.!*?

Il. The Puzzle of Liability for Breaches of Positive Obligations

Fundamental rights are generally understood to encompass obligations of a negative and positive
nature.!”® Negative obligations require public authorities to abstain from fundamental rights-
infringing conduct. The question is: Does the particular act in question constitute an undue inter-
ference with a right? In contrast, positive obligations require public authorities to actively ensure
the protection of a right—for example, by adopting laws, responding to and sanctioning inter-
ferences by others, or by taking practical steps to protect a person. The key questions typically
are: Does a duty to act arise in the specific case? If so, what exactly does the duty entail? And,
finally, did the public authority comply with that duty?!*

The ECtHR has long held that a duty to intervene arises when the authorities “knew or ought to
have known” of a “real and immediate risk” to the rights of one or more specific individuals, or in
other words, where an interference is foreseeable.'® Under these circumstances, public authorities
are required to take all reasonable measures available to them to protect the rights of the persons in
question. Within the context of the reasonableness test, the Court, on the one hand, considers the
projected effect of the measures that could have been taken. “Reasonable” are those measures that
“might have been expected to avoid that risk”'% or that “could have had a real prospect of altering
the outcome or mitigating the harm.”'®” On the other hand, the Court takes into account the pos-
sibilities and limitations of the public authority. Pointing out the difficulties in policing modern
societies, the unpredictability of human conduct, the limited availability of resources, and the choices
which must be made in terms of priorities, it stressed repeatedly that public authorities can only be
expected to take those measures that do not “impose an impossible or disproportionate burden.”'%

Positive obligations share common characteristics with certain aspects of liability law, in
particular the tort of negligence under English law. A duty of care in the common law tort of
negligence arises where harm is foreseeable, where the relationship between the claimant and
the defendant is one of sufficient proximity, and only to the extent that the imposition of a duty

101Sison, Case T-341/07 at para. 81.

102See also Wright, supra note 92, at 71-72; VARUHAS, supra note 22, at 435-46 (arguing against importing the sufficiently
serious breach test into domestic fundamental rights law).

1%3Dinah Shelton & Ariel Gould, Positive and Negative Obligations, in THE OXFORD HANDBOOK OF INTERNATIONAL
HUMAN RIGHTS LAW 562, 562-63 (Dinah Shelton ed., 2013).

104For a detailed analysis of positive obligations in the context of the ECHR, see ALASTAIR MOWBRAY, THE DEVELOPMENT
OF POSITIVE OBLIGATIONS UNDER THE EUROPEAN CONVENTION ON HUMAN RIGHTS BY THE EUROPEAN COURT OF HUMAN
RIGHTS (2004); DIMITRIS XENOS, THE POSITIVE OBLIGATIONS OF THE STATE UNDER THE EUROPEAN CONVENTION OF HUMAN
RiGHTS (2012); LAURENS LAVRYSEN, HUMAN RIGHTS IN A POSITIVE STATE: RETHINKING THE RELATIONSHIP BETWEEN
POSITIVE AND NEGATIVE OBLIGATIONS UNDER THE EUROPEAN CONVENTION ON HUMAN RIGHTS (2016).

1050sman v. The United Kingdom, App. No. 23452/94, para. 116, http://hudoc.echr.coe.int/eng?i=001-58257; Opuz v.
Turkey, App. No. 33401/02, para. 129, http://hudoc.echr.coe.int/eng?i=001-92945; O’Keeffe v. Ireland, App. No. 35810/09,
para. 144, http://hudoc.echr.coe.int/eng?i=001-140235.

1060sman, App. No. 23452/94 at para. 116; Opuz, App. No. 33401/02 at para. 130.

170puz, App. No. 33401/02 at para. 136.

1080sman, App. No. 23452/94 at para. 116; Opuz, App. No. 33401/02 at para. 129; O’Keeffe, App. No. 35810/09 at para. 144.
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is fair, just, and reasonable.!” Thus both tort and ECHR law require a trigger for positive
obligations to arise. The trigger in both legal regimes is based on the foreseeability of the risk
of harm. They also both limit the requirement to take action to those measures the public author-
ity can reasonably be expected to make in the circumstances of the case.!'?

The CJEU analyzes the different aspects of the ECtHR’s knowledge and reasonableness tests in
the context of the sufficiently serious breach requirement and causation. As explained above in
Section D.I, a breach of EU law is sufficiently serious when the authorities in question “manifestly
and gravely disregard the limits on their discretion.”’’! When analyzing the manifestness of a
breach, the CJEU thus takes into account the foreseeability for the public authority of the illegality
of its conduct. The analysis of the gravity of the breach includes an assessment of the reprehen-
sibility or excusability of the mistakes made. Thus, liability only arises to the extent that more
could have been reasonably expected from a diligent authority, taking into account—like under
the ECHR—the possibilities and limitations public authorities face.

A causal link is, in principle, considered to exist when the infringement of Union law was a
necessary and sufficiently direct condition for the damage to occur.!'? While the law is underde-
veloped with respect to omissions, the critical point seems to be what effect the measures the EU
would have been required to take would have had. This, at least, is the approach followed with
respect to failures of EU authorities to supervise the implementation of EU law by Member States,
in the context of which it has been argued that a causal link between the omission and the damage
exists if lawful behavior would have prevented unlawful Member State conduct or eliminated its
negative consequences.'!® Thus, even though the assessment of the causal link in the case of omis-
sion ultimately remains unclear, the CJEU may take into account similar aspects as the ECtHR
does in its reasonableness test.''*

In sum, the factors that determine the existence and breach of a positive obligation under the
ECHR are similar to those that determine whether the EU incurs liability under Article 340(2)
TFEU. In both cases, the foreseeability of the illegality, the possibilities and limitations the author-
ity in question faces, and the projected effect of measures it could have taken are decisive. Whether
these aspects are analyzed in the context of the existence of the breach or liability for it must
ultimately be irrelevant for the outcome. Consequently, a breach of a positive obligation should
give rise to liability, regardless of whether that breach is of a particularly serious nature.

Ill. What Conduct Engages the Fundamental Rights Liability of Frontex?

Frontex may infringe fundamental rights through action—breach of its negative obligations—or
omission—breach of its positive obligations. Infringements through action may occur once
Frontex deploys its own border guard with executive powers. In those situations, the key question
with respect to Frontex’s liability will revolve around the sufficiently serious breach requirement.
In light of the observations made in Section D.IJ, all breaches of fundamental rights should auto-
matically qualify as sufficiently serious. But if the Court were to adopt a different approach, two

199y AN GERVEN ET AL., supra note 21, at 53.

0For a discussion, see Vladislava Stoyanova, Common Law Tort of Negligence as a Tool for Deconstructing Positive
Obligations under the European Convention on Human Rights, INT'L J. HUM. RTs. (forthcoming); Hickman, supra note
51, at 39-46; VARUHAS, supra note 22, at 97-104.

W Bergaderm, Case C-352/98 P at para. 43.

H2CJEU, Joined Cases C-64 & C-113/76, C-167 & C-239/78, C-27, C-28 & C-45/79, Dumortier v. Council, ECLI:EU:
C:1979:223, Judgment of 4 Oct. 1979, para. 21; CJEU, Case C-419/08 P, Trubowest Handel and Makarov v. Council and
Commission, ECLI:EU:C:2010:147, Judgment of 18 Mar. 2010, para. 53.

IBASTRID CzAJA, DIE AUSSERVERTRAGLICHE HAFTUNG DER EG FUR IHRE ORGANE 112-21 (1996); ULF FRIEDRICH
RENZENBRINK, GEMEINSCHAFTSHAFTUNG UND MITGLIEDSTAATLICHE RECHTSBEHELFE: VORRANG, SUBSIDIARITAT ODER
GLEICHSTUFIGKEIT? 60-63 (2000); PETER AUBIN, DIE HAFTUNG DER EUROPAISCHEN WIRTSCHAFTSGEMEINSCHAFT UND
IHRER MITGLIEDSTAATEN BEI GEMEINSCHAFTSRECHTSWIDRIGEN NATIONALEN VERWALTUNGSAKTEN 104-13 (1982).

'LAVRYSEN, supra note 104, at 717 (qualifying this aspect of the ECtHR’s reasoning as a test of causation).
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observations should be made. First, one may speculate that breaches of the rights typically at risk
in the context of border control activities—such as the right to life, the prohibition of torture and
inhuman or degrading treatment or punishment, and the prohibition of refoulement—will be con-
sidered sufficiently serious per se, simply because of the nature of the rights at stake. Second, many
fundamental rights obligations that apply during border control operations have been clarified in
cases before the ECtHR''® or by the Fundamental Rights Agency.!!® It is irrelevant to what extent
they include standards that are legally binding under EU law. As long as they serve as clarification
of the fundamental rights obligations of EU bodies, breaches thereof are more likely to be
considered obvious and reprehensible—in other words, sufficiently serious. This suggests that
fundamental rights violations that occur in the context of Frontex operations qualify as sufficiently
serious. It should be noted, however, that in balancing the various interests at stake, the Court may
place particular emphasis on the fact that public policies that serve the fight against irregular
migration have come to occupy a central place in the EU. Depending on the circumstances of
the case, this may tip the balance towards denying liability.!!”

Given Frontex’s coordinating role during joint operations, infringements through action are
less likely than infringements through omission. As an EU body, Frontex is bound by EU funda-
mental rights law, which in principle encompasses positive obligations to take all reasonable mea-
sures to protect individuals from fundamental rights risks the agency knows or should know of.''®
Frontex’s positive obligations are also reiterated in its founding Regulation, which places the
agency under a duty to guarantee that fundamental rights are complied with.!" In addition, it
also sets out more specific obligations to oversee the correct implementation of the operation
according to the Operational Plan, including in relation to fundamental rights.!?® Finally, the
Executive Director is under an obligation to withdraw financial support, or suspend or terminate
the joint operations, when fundamental rights violations are concerned that are of a serious nature
or likely to persist.'*! All of these positive obligations Frontex incurs are limited by its competen-
ces, meaning that it can only be called upon to step in if and to the extent it can do so with the
competences conferred on it.!?* For instance, maintaining migrant reception facilities is outside
Frontex’s competences. Thus, if the conditions in a specific facility within an area where a joint
operation takes place infringe Article 4 CFR, Frontex is under no obligation to rebuild or restock
that facility or set up an entirely new one. Nevertheless, the agency does have the competence—
and, therefore, the obligation—to take a broad range of other measures to protect individuals in
such circumstances. For example, it has to ensure that the facilities used during an operation fulfill
minimum fundamental rights standards before launching the operation. If the inadequacies only
become evident at a later stage, it can—and must—stop sending migrants apprehended during a
joint operation to a facility or terminate the operation altogether, should other options not be
feasible.

In determining the existence and breach of positive obligations as well as liability for it,
Frontex’s knowledge of—including the risk of—an interference with fundamental rights, the
possibilities it has to prevent it in the specific situation, and the projected effect of measures it

5See also Hirsi, App. No. 27765/09.

116Gee, e.g, FRA, FUNDAMENTAL RIGHTS REPORT 2016; FOCUS, ASYLUM AND MIGRATION INTO THE EU IN 2015 (2016),
available at http://fra.europa.eu/sites/default/files/fra_uploads/fra-2016-fundamental-rights-report-2016-2_en.pdf.

In the Sison case, the Court accorded particular importance to the fundamental objectives of general interest—the fight
against terrorism—pursued by the impugned measures. See Sison, Case T-341/07 at paras. 59-61.

18While this is not explicitly set out in EU fundamental rights law, Article 53(3) CFR requires EU law to guarantee the same
level of protection as the ECHR which imposes positive obligations. See supra Section D.II.

1EBCG Regulation, supra note 1, at art. 80.

120This is explicitly mentioned in EBCG Regulation, supra note 1, at art. 44(3)(b).

2IEBCG Regulation, supra note 1, at art. 46(4).

122CFR, supra note 14, at art. 51(2).

https://doi.org/10.1017/glj.2020.20 Published online by Cambridge University Press


http://fra.europa.eu/sites/default/files/fra_uploads/fra-2016-fundamental-rights-report-2016-2_en.pdf
https://doi.org/10.1017/glj.2020.20

German Law Journal 547

could have taken are decisive. While these aspects can ultimately only be assessed in light of the
specific circumstances of each case, two general remarks can be made.

First, at all times during a joint operation, a Frontex staff member is present on the ground. In
addition, all personnel involved in joint operations have extensive reporting obligations.'** The
extent to which this setup actually ensures Frontex’s ability to discharge its monitoring functions
has recently been called into question. In May 2019, the Committee Against Torture exposed a
number of serious fundamental rights violations that occurred during a Frontex-led return oper-
ation from Munich, Germany to Kabul, Afghanistan but were apparently never reported to the
agency through its own reporting mechanisms.'?* Importantly, however, Frontex is under an obli-
gation to monitor the implementation of joint operations and is thus required to set up structures
to gain knowledge of any relevant irregularities, including fundamental rights violations. Thus,
even if it cannot be assumed that Frontex necessarily always has knowledge of—including the
risks of—fundamental rights violations that occur in the context of joint operations, it certainly
should have knowledge thereof, which is sufficient for positive obligations to be triggered.

Second, liability will ultimately depend on the extent to which the agency had the possibility to
and actually did take measures to respond to a specific fundamental rights risk. As a rule, the more
obvious and persistent a fundamental rights violation, the more actively Frontex can be expected
to take measures to prevent or stop it. Clearly, if it takes no measures whatsoever, this is likely to
amount to a sufficiently serious breach of its monitoring obligations, making Frontex liable along-
side the respective state whose officers directly committed the violation. If it takes some measures,
it will be necessary to assess whether a reasonably acting authority could have considered them
appropriate and sufficient to respond to the violations at stake. Possible measures include com-
municating views to the host member state through the Coordinating Officer, withdrawing finan-
cial support, suspending or terminating a joint operation, or using its position on the ground to
positively influence the course of action—for example, through informal advice.

Finally, in the case of fundamental rights violations that are serious or likely to persist, the
Frontex Regulation clearly prescribes that the agency has to take one of several measures; in other
words, it has to withdraw its financial support or suspend or terminate the operation. Thus, in this
situation, Frontex has a more limited degree of discretion in deciding how to respond to a vio-
lation. The failure to take any of these measures is capable of making Frontex liable.

E. Conclusion

Border management is a fundamental rights sensitive activity. Inevitably, there will be, and have
been, situations in which Frontex’s compliance with fundamental rights is called into question.
There is, at the moment, a striking lack of mechanisms for individuals affected by Frontex’s activ-
ities to hold the agency to account. The action for damages may fill this gap, but only if a funda-
mental rights-friendly approach to liability is adopted. In particular, the Court would have to
broaden the conduct for which Frontex is liable, apply a less stringent approach to the sufficiently
serious breach requirement, and reflect on the conditions under which positive obligations give
rise to liability.

Yet, because it has not been conceived as an instrument of fundamental rights protection, the
action for damages has a number of shortcomings. First, it has been interpreted strictly by the
CJEU. While EU public liability law is sufficiently flexible to accommodate a more lenient
approach where fundamental rights are concerned, the Court has been reluctant to relax the con-
ditions for liability. As long as there is a lack of alternative complaint mechanisms, this sits uneasy
with the right to an effective remedy—a cornerstone of EU fundamental rights law—which essen-
tially requires that the fundamental rights guaranteed under EU law are enforceable. Second, an

123ERONTEX, HANDBOOK TO THE OPERATIONAL PLAN: JOINT MARITIME OPERATIONS 41-42, 50-64 (on file with the author).
124CPT Report, supra note 6.
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important aspect of Frontex’s activities is its cooperation and interaction with Member States. It is
difficult to deal with the reality of such multi-actor situations within the context of the action for
damages. Whereas the Court is exclusively competent to rule on Frontex’s liability, Member States
can only be held liable before their own national courts. There are thus serious limitations for the
Court to assess where Frontex’s liability ends and Member State liability begins.

In the long term, it would be desirable to set up a more specific mechanism that allows indi-
viduals to hold Frontex to account. Some efforts have been made in this respect with the setting up
of a fundamental rights complaints mechanism. Still, it does not qualify as an effective remedy
within the meaning of Article 47 CFR because it is not non-judicial and internal to Frontex.
Moreover, the lack of accountability mechanisms is not necessarily Frontex-specific, but is a
more general problem when EU administration is delivered in the form of informal or factual
conduct.'® Therefore, it is worth exploring the possibility of setting up an EU-wide fundamental
rights complaint procedure. Certainly, if the EU is to retain its credibility in promoting respect for
the rule of law within and outside the Union, it is essential that individuals affected by the laws,
policies, and activities of EU bodies can hold them to account in an independent and impar-
tial forum.

Either way, EU fundamental rights protection would greatly benefit from external control, for
example, by bringing the EU within the ECHR framework. This remains, as a result of the CJEU’s
rejection of the Draft Agreement on Accession of the EU to the ECHR in Opinion 2/13, virtually
impossible.'* While the ECtHR could in theory hold the Member States responsible for the con-
duct of the EU, this would require it to pierce the veil of the EU’s legal personality and entail a
departure from previous case law.!?’

As long as there are no good alternatives internally or externally, the action for damages
remains an important gap-filler, especially where informal or factual conduct is concerned.
For all its shortcomings, it does have a major advantage: It exists. In times where political will
to establish new, stronger fundamental rights accountability mechanisms is missing, this fact
should not be underestimated.

1250n the difficulties in relation to factual conduct and judicial remedies, see HOFMANN ET AL., supra note 62, at ch. 20;
Timo Rademacher, Factual Administrative Conduct and Judicial Review in EU Law, 29 EUR. REv. PuUB. L. 399 (2017);
Xanthoulis, supra note 9.

126CJEU, Opinion 2/13 (Opinion Pursuant to Article 218(11) TFEU), ECLL:EU:C:2014:2454, Opinion of 18 Dec. 2014.

127The ECtHR has consistently dismissed actions directed against the conduct of international organizations as inadmis-
sible. See, e.g., Behrami and Behrami, App. No. 71412/01 at para. 149. This is also the case when actions were formally brought
against the Member States; see also Connolly v. 15 Member States of the European Union, App. No. 73274/01, 9 Dec. 2008
(unreported).
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