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Abstract
The European Court of Human Rights has consistently reiterated that positive obligations under the
European Convention on Human Rights arise when state authorities know or ought to have known about
the risk of harm. This article attempts to describe and assess the role of state knowledge in the framework of
positive obligations, and to situate the Court’s approach to knowledge about risk within an intelligible
framework of analysis. The main argument is that the assessment of state knowledge is imbued with
normative considerations. The assessment of whether the state ‘ought to have known’ is intertwined with,
first, concerns that positive obligations should not impose unreasonable burden on the state and, second,
the establishment of causal links between state omissions and harm.
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1. Introduction
The European Convention on Human Rights (ECHR) imposes positive obligations upon states to
ensure the rights enshrined therein. Failure to fulfil these obligations has led to the establishment
of state responsibility multiple times before the European Court of Human Rights (ECtHR or ‘the
Court’).1 Due to their prominence in the Court’s case law, authors have examined the importance
of positive obligations in various subject areas2 and the role of different principles, such as margin
of appreciation and proportionality, that influence the determination of a violation.3 Yet, some
broader analytical questions underlying state responsibility for failure to fulfil positive obligations
have remained understudied. One such question that underpins all positive obligations irrespective
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disclaimer applies.
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1See A. Mowbray, The Development of Positive Obligations under the European Convention on Human Rights by the
European Court of Human Rights (2004); L. Lavrysen, Human Rights in a Positive State (2016); C. Dröge, Positive
Verpflichtungen der Staaten in der Europäischen Menschenrechtskonvention (2003); D. Xenos, The Positive Obligations of
the State under the European Convention of Human Rights (2011); V. Stoyanova, Human Trafficking and Slavery
Reconsidered. Conceptual Limits and States’ Positive Obligations in European Law (2017).

2Such as domestic violence (see R. J. A. McQuigg, ‘Domestic Violence as a Human Rights Issue: Rumor v. Italy’, (2016) 26
European Journal of International Law 1009), and environmental pollution (see C. Hilson, ‘Risk and the European Convention
on Human Rights: Towards a New Approach’, (2008–9) 11 Cambridge Yearbook of European Legal Studies 353).

3See, for example, J. Kratochvil, ‘The Inflation of the Margin of Appreciation by the European Court of Human Rights’,
(2011) 29 Netherlands Quarterly of Human Rights 324.

Leiden Journal of International Law (2020), 33, pp. 601–620
doi:10.1017/S0922156520000163

https://doi.org/10.1017/S0922156520000163 Published online by Cambridge University Press

mailto:vladislava.stoyanova@jur.lu.se
http://creativecommons.org/licenses/by/4.0/
http://creativecommons.org/licenses/by/4.0/
https://doi.org/10.1017/S0922156520000163
https://doi.org/10.1017/S0922156520000163


of the specific subject area concerns state knowledge, as it relates to the issues of risk of harm and
foreseeability of harm. The Court has consistently reiterated that positive obligations arise when
the state authorities know or ought to have known about the risk of harm.4 This article seeks to
analyse the role of state knowledge in the framework of positive obligations and to situate the
Court’s approach to knowledge about risk within an intelligible framework of analysis.

To do so, it is important to first provide an adequate frame of reference. This is initially done by
clarifying in Section 2 the role of fault in the law of state responsibility more generally. Section 3
then clarifies whether fault is a necessary factor for triggering positive obligations under the ECHR
or for determining a breach, and what distinctions have been introduced in the case law in this
respect. Since fault in the context of these obligations has been framed as actual or putative
knowledge by the state of the risk of harm, Section 4 examines how state knowledge is established
in the case law and what principles are used for establishing the knowledge of an abstract organi-
zational entity such as a state. Since the triggering of positive obligations and the determination of
a breach are dependent on state knowledge about risk of harm, Section 5 enquires whether any
requirements have been imposed as to the nature of this risk. Section 6 examines the role of
victim’s contributory fault and how it relates to state fault. Finally, Section 7 reflects upon the
intertwinements between the elements of knowledge, causation, and reasonableness in the case
law on positive obligations under the ECHR.

A brief note regarding methodology is also due. The case law selection is limited to judgments
delivered under Articles 2 and 3 of the ECHR (the right to life, and the right not to be subjected to
torture, inhuman or degrading treatment) since, in light of the gravity of the harm involved,
protection by the state can be readily expected. In addition, these provisions have spawned a rich
judicial output on substantive positive obligations, which are of sole concern in this article to the
exclusion of any procedural obligations.5 Priority is given to judgments delivered by the Grand
Chamber, but Chamber judgments are also covered, including those that are given prominence in
the existing literature as heralding important developments concerning positive obligations. The
selected case law can adequately serve the purpose of exploring the role of state knowledge in the
context of positive obligations. The method employed here is to explain the approach taken by
the Court.

2. The role of fault in state responsibility
The starting point for the study of state knowledge is the work of the International Law
Commission (ILC) on state responsibility, and in particular, on the elements of a wrongful
act. The Articles on the Responsibility of States for Internationally Wrongful Acts (the
Articles on State Responsibility)6 define state responsibility as the attribution to the state of con-
duct (in the form of an act or omission) that breaches that state’s international obligations. Every
breach entails responsibility without any additional element such as ‘fault’.7 The Articles thus take
an agnostic approach to the question of fault, since they are based on the principle of ‘objective’
responsibility.8 This principle implies that to conclude whether a state is in breach, a comparison
needs to be made between the conduct actually performed by the state and the conduct legally

4Centre for Legal Resources on Behalf of Valentin Câmpeanu v. Romania, Judgment of 17 July 2014, [2014] ECHR, at para.
130.

5Such a procedural obligation is, for example, the duty of the state to investigate allegations of ill-treatment. See generally J.
Gerards and E. Brems (eds.), Procedural Review in European Fundamental Rights Cases (2017).

62001 YILC Vol. II (Part Two), at 26.
7J. Crawford, ‘Revisiting the Draft Articles on State Responsibility’, (1999) (10)2 European Journal of International Law 435,

at 438.
8J. Crawford, State Responsibility. The General Part (2013), at 61; ILC Draft Articles on State Responsibility, 2001 YILC, Vol.

II (Part Two), Commentary to Art. 2, para. 10.
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prescribed by the relevant primary obligation.9 This approach was seen as desirable since not
only might it be difficult to identify any subjective element of fault (whether in the form of intent,
knowledge or negligence) of an organizational entity such as a state,10 but equally difficult to
prove it.11

Although no requirement for fault is imposed ab extra, the primary obligations might
incorporate such a requirement.12 This is particularly the case where this primary obligation
demands of the state to do something (i.e., it is a positive obligation) and the state fails to do
it (i.e., it commits an omission).13 The ILC Commentaries note that ‘it may be difficult to isolate
an “omission” from the surrounding circumstances which are relevant for the determination of
responsibility’.14 One such surrounding circumstance can be fault.15 By referring to the Corfu
Channel case, the ILC Commentary gives an example of how knowledge as a circumstance com-
bined with omission gave rise to responsibility.16 In the Corfu Channel case, the International
Court of Justice (ICJ) held that it was a basis for Albanian responsibility that it knew, or must
have known, of the presence of mines in its territorial waters and did nothing to warn third states
of their presence.17

Positive obligations raise particularly challenging questions because an omission is at their core.
As a consequence, it might be open to question whether there is an obligation upon the state to do
something in the first place.18 Even if there is, there might be no clearly prescribed legal standard
against which any omission can be compared so as to determine whether the state breached its
positive obligation due to this omission.19 These challenges can be approached in various ways
ranging from so-called ‘strict/absolute liability’ to failure to exercise ‘due diligence’, which
can be perceived as two ends of a spectrum. ‘Strict/absolute’ liability implies that once harm mate-
rializes, the state is responsible irrespective of any element of fault. In contrast, failure to exercise
‘due diligence’ leads to state responsibility only if the state was at fault since it knew (or should
have known) about the risk of harm, but failed to take diligent measures to prevent it.20 Positive
obligations under the ECHR are of the latter type since they require fault in the form of knowledge
or negligence.

The notion of ‘fault’ describes a blameworthy psychological attitude of the author of an act or
omission. Such an attitude can be one of intent (i.e., the actor means to cause the harm),

9ILC Draft Articles on State Responsibility, 2001 YILC, Vol. II (Part Two), Commentary to Art. 12, para. 2. See Crawford,
ibid., at 217.

10A. Favre, ‘Fault as an Element of the Illicit Act’, (1964) 52 Georgetown Law Journal 555, at 556.
11See Crawford, supra note 8.
12Ibid., at 219.
13A. Gattini, ‘Smoking/No Smoking: Some Remarks on the Current Place of Fault in the ILC Draft Articles on State

Responsibility’, (1999) 10(2) European Journal of International Law 397, at 398.
14ILC Draft Articles on State Responsibility, supra note 8, para. 4.
15This explains why certain authors attempt to establish a distinction between breach of international obligations due to

omissions versus breach due to actions based on the notion of fault. F. Latty, ‘Actions and Omissions’, in J. Crawford et al.
(eds.), The Law of International Responsibility (2015), at 362.

16ILC Draft Articles on State Responsibility, supra note 8, para. 4.
17The Corfu Channel Case (United Kingdom of Great Britain and Northern Ireland v. Albania), Merits, Judgment of 9 April

1949, [1949] ICJ Rep. 4, at 22–3.
18In the absence of a primary obligation to do something, no omission can be complained of. However, the existence of a

primary obligation to do something might have to be proven or justified. An example to this effect originates from the Case
Concerning the Application of the Convention on the Prevention and Punishment of the Crime of Genocide (Bosnia and
Herzegovina v. Serbia and Montenegro), Judgment of 26 February 2007, [2007] ICJ Rep. 43, at 219–20, para. 427, where
the ICJ first explained in its reasoning that the obligation to prevent genocide has a ‘separate legal existence on its own’.

19The state might be called on to take ‘appropriate steps’ and there cannot be an abstract determination of what
‘appropriate’ actually means. See, for example, Case Concerning United States Diplomatic and Consular Staff in Tehran
(United States of America v. Iran), Judgment of 24 May 1980, [1980] ICJ Rep. 3, at 31–2, paras. 63, 67.

20See generally Second Report of the International Law Association Study Group on Due Diligence in International Law,
July 2016, available at www.ila-hq.org/index.php/study-groups?study-groupsID=63.
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knowledge (i.e., the actor is aware that an omission might cause harm, but behaves differently
from the way that could avoid the harm), or negligence (i.e., the actor might not know about
the possible harm or risk, but it should have known and did not act in a diligent manner to
avoid the harm).21 In the context of positive obligations, no issue of intent arises. The Court
has explicitly rejected the standard of intentional and wilful disregard of the risk of harm for
purposes of assessing breach of positive obligations.22

As to knowledge, it is necessary first to underscore that the state as an organizational entity
cannot actually have this psychological and cognitive attitude. Rather, responsibility for omission
can be established by comparing the actual state conduct with a conduct that one can legitimately
expect from a normally directed and diligent state.23 This suggests that the standard of fault is
negligence,24 and the type of negligence applied is objective.25 However, what conduct can be
expected from a diligent state can be dependent on the actual availability of relevant information
about the risk of harm, which ought to not only be objectively assessed,26 but also subjectively
appreciated. It follows that actual knowledge and subjective appreciation of information by
specific individuals who are part of the institutional structures of the state might be of relevance.27

We shall see how the Court has approached these difficult issues in its abundant case law on
positive obligations. A prior clarification is due to the effect that although the Court has referred to
the term ‘negligently’,28 the consistently used standard is ‘knew or ought to have known’ about the
risk of harm. This standard (i.e., ‘knew’) reflects actual knowledge by the state. As an alternative, it
also reflects negligence by the state (i.e., ‘ought to have known’), which implies putative knowl-
edge. As will be shown below, the distinction between the two is blurred in the case law. In light of
the terminology deployed in the Court’s judgments and the blurring of this distinction, in the

21G. Palmisano, ‘Fault’, Max Planck Encyclopedia of Public International Law (2007).
22Osman v. The United Kingdom, Judgment of 28 October 1998, [1998] ECHR Reports 1998-VIII, at para. 116. In Osman,

the respondent government tried to argue that a failure to take preventive operational measures is present only when there is
‘gross dereliction or willful disregard’ of the authorities’ duty to protect life. Pursuant to this argument, a state can be in breach
of its positive obligation to take protective operational measures only if the authorities have manifested gross negligence in
handling the situation. Alternatively, the respondent government argued in Osman that a state can be in breach of its positive
obligation only if its authorities intentionally disregarded the risk to the victim. If these arguments were to be accepted, then
the circle of situations when states are under the obligation to act to prevent harm to individuals would be considerably
circumscribed. In Osman, the ECtHR explicitly rejected the arguments submitted by the UK: ‘The Court does not accept
the Government’s view that the failure to perceive the risk to life in the circumstances known at the time or to take preventive
measures to avoid that risk must be tantamount to gross negligence or willful disregard of the duty to protect life.’

23A. Favre, ‘Fault as an Element of the Illicit Act’, (1964) 52 Georgetown Law Journal 555, at 561–2. See Palmisano, supra
note 21, at para 17.

24See Palmisano, ibid., where it is explained that the concept of fault is frequently presented as ‘“objective failure” to fulfill
the content of an international obligation of conduct, imposing a certain degree, or standard, of due diligence (or vigilance, or
care), rather than as an additional subjective condition of responsibility’. See also S. Somers, The European Convention on
Human Rights as an Instrument of Tort Law (2018), at 185, where it is also explained that the positive obligations under the
ECHR are ‘very akin to negligence’.

25Here, one can draw a comparative parallel with criminal law. Criminal law scholarship has shown that there is a subjective
and an objective negligence. The first type implies that negligence is examined not only objectively, but also with reference to
the defendant’s individual faculties and qualities. See T. Weigend, ‘Subjective Elements of Criminal Liability’, in M. Dubber
and T. Hőrnle (eds.), The Oxford Handbook of Criminal Law (2014); G. Fletcher, ‘The Theory of Criminal Negligence: A
Comparative Analysis’, (1971) 119(3) University of Pennsylvania Law Review 401; W. Seavey, ‘Negligence: Subjective of
Objective’, (1927) 41(1) Harvard Law Review 1.

26One can draw a parallel with the approach to the appreciation of risk in the ILC Draft Articles on Prevention of
Transboundary Harm from Hazardous Activities, in whose commentary it is stated that ‘[t]he notion of risk is thus to be
taken objectively, as denoting an appreciation of possible harm resulting from an activity, which a properly informed observer
had or ought to have had’, 2001 YILC, supra note 8, para 14.

27See, for example, Nencheva and Others v. Bulgaria, Judgment of 18 June 2013, [2013] ECHR, at para. 121, a case about
severely disabled children held in an institution, who died during the winter. The Court noted how the director of the insti-
tution and the city mayor informed high-ranking officials at the Social Ministry about the dire conditions of the children.

28See for example, Semache v. France, Judgment of 21 June 2018, [2018] ECHR, at para. 101.
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following, the term ‘knowledge’ will be used generally to refer to the fault element required in the
context of ECHR positive obligations.

3. Existence and breach of positive obligations under the ECHR
Two initial questions concerning the precise role of state knowledge need to be addressed. First, is
state knowledge a necessary precondition for the existence of a positive obligation? Second, is state
knowledge an element relevant for the determination of whether the obligation has been
breached?

In the context of Articles 2 and 3, the starting assumption is that the state is permanently under
the positive obligation to ensure that individuals within its jurisdiction are not subjected to
ill-treatment. Very similarly to French law on administrative liability,29 the existence of an obligation
is not under question; rather the state is assumed to be under a general obligation to administer
competently, which flows from the very nature of state sovereignty. This is, however, an obligation
framed at a very general level of abstraction that is detached from the concrete facts of the case. At a
more concrete level, the Court has distinguished two types of substantive positive obligations: the
obligation of taking protective operational measures, and the obligation of adopting effective
regulatory framework to provide general protection to the society at large.30

3.1 Operational measures for individualized protection

In relation to the first obligation, the Court has held that:

: : : not every claimed risk to life can entail for the authorities a Convention requirement to
take operational measures to prevent that risk from materializing. A positive obligation will
arise, the Court has held, where it has been established that the authorities knew or ought to
have known at the time of the existence of a real and immediate risk to the life of an identified
individual or individuals from the criminal acts of a third party and they failed to take meas-
ures within the scope of their powers, which judged reasonable, might have been expected to
avoid that risk.31

It follows that the triggering of the positive obligation of taking protective operational measures to
provide ‘personal protection of one or more individuals identifiable in advance’ requires actual or
putative state knowledge. In this sense, knowledge about particular individuals at risk sets into
motion the obligation. In the case law, this has been framed as the Osman test since Osman v.
the United Kingdom was the Grand Chamber judgment where the Court framed the obligation.32

Once the obligation is triggered, the determination of a breach is made by reference to the stan-
dard of reasonableness.33 What can reasonably be expected from the state may be contingent on
the actual or putative knowledge about the risk of harm the state had, and on the preciseness of
this knowledge. It follows that state knowledge also plays a role in the determination of a breach.

29C. Harlow, ‘Fault Liability in French and English Public Law’, (1976) Modern Law Review 517.
30Fernandes de Oliveira v. Portugal, Judgment of 31 January 2019, [2019] ECHR, at para. 103; Mastromatteo v. Italy,

Judgment of 24 October 2002, [2002] ECHR, at paras. 69–73; Bljakaj and Others v. Croatia, Judgment of 18 September
2014, [2014] ECHR, at para. 124; Stoyanovi v. Bulgaria, Judgment of 9 November 2010, [2010] ECHR, at paras. 59, 62;
Mikhno v. Ukraine, Judgment of 1 September 2016, [2016] ECHR, at para. 126; Talpis v. Italy, Judgment of 2 March
2017, [2017] ECHR, at paras. 100–1.

31Mastromatteo, ibid., at para. 68 (emphasis added); see also Gorovenky and Bugara v. Ukraine, Judgment of 12 January
2012, [2012] ECHR, at para. 32; Eremia v. The Republic of Moldova, Judgment of 28 May 2013, [2013] ECHR, at para. 56.

32See Osman, supra note 22.
33Ibid.
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This determination implies asking the question whether the state took reasonable measures to
provide individualized protection to the specific individual.

3.2 Effective regulatory framework for general protection

In contrast to the obligations of taking protective operational measures, the obligation upon the
state to provide ‘general protection to society’ is assumed to be applicable all the time.34 As the
Court has framed it, the positive obligation upon the state to ‘put in place a legislative and admin-
istrative framework designed to provide effective deterrence against threats to the right to life’35

‘must be construed as applying in the context of any activity, whether public or not, in which the
right to life may be at risk’.36 Knowledge that a particular individual identifiable in advance could
be harmed is not required. Rather, it is required that the state is aware, or should have been aware,
of the existence of a general problem.37 A particular applicant in a particular case just happens to
be a representative victim in relation to this general problem. State knowledge here is relevant for
determining whether the state should have acted differently and, accordingly, whether it is in
breach of its positive obligation.38

It is important to initially distinguish between the positive obligation of taking protective oper-
ational measures, and the positive obligation of providing general protection, because they imply
state knowledge in relation to different things. The first implies knowledge about a particular indi-
vidual at a specific type of risk framed as ‘real and immediate’. The standard of ‘real and immedi-
ate’ narrows the circumstances when this obligation can be breached. This standard will be
examined in Section 5.1 below. The second implies state knowledge of a more general risk.
Notably, an omission by the state can be scrutinized in relation to both positive obligations.

4. Actual knowledge versus putative knowledge
The determination of a breach of both positive obligations is contingent on actual or putative
knowledge. This means that even if the state in fact had no knowledge of the risk of harm,
the Court can also ask whether the state should have known or should have foreseen the harm.39

Actual and putative knowledge are thus provided as alternatives.

34Cevrioğlu v. Turkey, Judgment of 4 October 2016, [2016] ECHR, at para. 50.
35Budayeva and Others v. Russia, Judgment of 20 March 2008, [2008] ECHR, at para. 129.
36Ibid.; Öneryildiz v. Turkey, Judgment of 30 November 2004, [2004] ECHR, at para. 71.
37In Mastromatteo, the Court first distinguished the issue of whether the state had to provide personal protection. It

concluded that the obligation of taking protective operational measures was not triggered since the authorities could not have
known that the particular victim could be an object of an attack. It then determined ‘whether the system of alternative
measures to imprisonment engages in itself the responsibility of the State under Article 2 of the Convention for the death
of a passer-by inflicted by prisoners serving sentences for violent crimes who had been granted prison leave in accordance
with that system’. The Court concluded that ‘ : : : this system in Italy provides sufficient protective measures for society. It is
confirmed in this view by the statistics supplied by the respondent State, which show that the percentage of crimes committed
by prisoners subject to a semi-custodial regime is very low’.

38The Court does not determine what exactly the state should have done: ‘the choice of means for ensuring the positive
obligations under Article 2 is in principle a matter that falls within the Contracting States’ margin of appreciation’. See
Cevrioğlu, supra note 34, at para. 55; Fadeyeva v. Russia, Judgment of 9 June 2005, [2005] ECHR, at para. 96; Budayeva, supra
note 35, at paras. 134–5; Öneryildiz, supra note 36, at para. 107; Kolyadenko and Others v. Russia, Judgment of 28 February
2012, [2012] ECHR, at para. 160. For a comprehensive analysis see V. Stoyanova, ‘The Disjunctive Structure of Positive Rights
under the European Convention on Human Rights’, (2018) 87 Nordic Journal of International Law 344.

39D.P. and J.C. v. The United Kingdom, Judgment of 10 October 2002, [2002] ECHR, at paras. 111–12, where the Court
explicitly held that the local authorities did not know about the sexual abuse suffered by the applicants, but then it assessed
whether the authorities ‘should have been aware that the applicants were suffering sexual abuse from their stepfather’.
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4.1 Different possible ways of assessing putative knowledge

The standard of ‘ought to have known’ has remained unclear. To better appreciate it, it is useful to
make the following analytical distinctions. In particular, the question whether the state authorities
‘ought to have known’ of the existence of a risk of harm could be answered by reference to the
following considerations. First, was the harm objectively or scientifically foreseeable at the relevant
point in time so that the state authorities should have known about it? Second, should the state
authorities have correctly assessed the risk of harm based on the information they would have had
if they had carried out their obligations? Carrying out their obligations might imply consulting
scientific studies and taking decisions accordingly. Third, should the state authorities have known
of the risk, based on the information that was actually before them at the particular point in
time?40

The Court has not appreciated these three distinctions in its case law. The first alternative
might be the most onerous for the state authorities since it implies, for example, post factum
reference to scientific studies about risks of harm that were generally available at the time when
the events were unfolding.41 A possible problem that might emerge here is that the scientific
evidence might have been inconclusive at the time when the state might have had to take protec-
tive measures.42 In light of this uncertainty, it might be unreasonable to expect from the state to
know about a risk of harm, when there was no objective standard against which any knowledge
can be measured.43

The second alternative (i.e., that state authorities should have correctly assessed the risk of
harm based on the information they would have had if they had carried out their obligations)
implies that the national authorities were, in fact, under an obligation that they did not fulfil.44

This might be a premature conclusion since it might also be contingent upon the reasonableness of
imposing such an obligation.45 This obligation might be that of taking measures to predict possible
risks of harm by drawing on scientific research or investigating and studying certain phenomenon
or events to acquire knowledge.46 At the same time, if state knowledge is assessed in a way that
ignores what information the state authorities would or could have had if they had carried out

40See V. Stoyanova, ‘Common Law Tort of Negligence as a Tool for Deconstructing Positive Obligations under the
European Convention on Human Rights’, The International Journal of Human Rights (forthcoming), where these standards
are compared with the approach the English common law tort of negligence.

41This approach was applied in Brincat and Others v. Malta, Judgment of 24 July 2014, [2014] ECHR, at para. 106.
42The problem of inconclusive scientific evidence has led to the introduction of the principle of precaution in international

law. As a principle for managing risk, precaution is based on the idea that scientific uncertainty should not be used as a
justification for not taking protective measures. The precautionary principle can be contrasted with the preventive principle.
The latter implies avoidance of known risks or risks that should have been known in light of objectively available evidence. For
this distinction and its complexities see A. Trouwborst, ‘Prevention, Precaution, Logic and Law: The Relationship between the
Precautionary Principle and the Preventive Principle in International Law and Associated Questions’, (2009) 2(2) Erasmus
Law Review 105. Given that breaches of positive obligations under the ECHR are assessed against the standard of whether the
state knew or ought to have known about the risk of harm, these obligations are underpinned by the logic of the preventive
rather than the precautionary principle.

43See Partly Dissenting Opinion of Judge Nordén joined by Judge Lorenzen in Vilnes and Others v. Norway, Judgment of 5
December 2013, [2013] ECHR.

44This second approach is applied in the British common law tort of negligence for assessing liability of public authorities.
D. Nolan, ‘Negligence and Human Rights Law: the Case for Separate Development’, (2013) 76(2)Modern Law Review 286, at
306; Stoyanova, supra note 40.

45An initial assumption that the authorities had duties and therefore ought to have known about risks of harm, might be
warranted or even taken as self-evident in some specific circumstances. See Premininy v. Russia, Judgment of 10 February
2011, [2011] ECHR, at para. 85, a case about a prisoner who was beaten by other prisoners.

46This approach was applied in Talpis, supra note 30, at para. 118, where the majority could not conclusively determine that
the victim was at an imminent risk, but added that the national authorities should have assessed the risk. See Partly Dissenting
Opinion of Judge Spano in Talpis, who was skeptical of the majority’s approach that implied that investigative passivity by the
national authorities gave rise to putative knowledge.
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their obligations,47 this might allow the state to use its own faulty omission to excuse itself for the
resulting harm.48

The third alternative (i.e., that the state authorities should have known of the risk based on the
information that was in fact before them at the particular point in time) is the most favourable and
the least onerous from the perspective of the state. The reason is that the appreciation of state
knowledge is done with reference to the information that was actually before the state authorities,
with no regard as to what information could have been available or should have been actively
pursued by the state authorities.

Although the third alternative might be the least demanding and might imply a lesser likelihood
of finding a breach in favour of the victim, it needs to be borne in mind that the state is limited in its
capacity to augur potential harms. The existence of relevant knowledge about harms and risks of
harm and the accuracy of this knowledge might be contingent upon the availability of state resour-
ces. Investment of resources might thus be necessary for the state to acquire knowledge and predict
harm. Constant vigilance and ‘active anticipation’49 of harm by the state can be costly.50

At this juncture, it is clear that the approach to state knowledge for the assessment of positive
obligations is also intertwined with other considerations, such as reasonableness. The ECtHR has
consistently reiterated that the scope of positive obligations to protect has to be reasonable and ‘to
be interpreted in such a way as not to impose an excessive burden on the authorities’.51 This inter-
twinement will be further explored below in Section 7. The important point here is that for state
authorities to play a proactive role in taking initiatives to gain knowledge about risks might be an
arduous task. This is acknowledged by the Court with reference to the reasonableness standards.
On the other hand, the Court has also held that the requirement for practical and effective pro-
tection of the rights and freedoms in the Convention52 might necessitate that the authorities act
proactively. It follows that inherent in every determination as to whether there is a breach of a
positive obligation is the tension between effective protection of individual interests as embodied
in the ECHR rights on the one hand, and practical considerations on the other. Examples of such
considerations that trigger assessment of reasonableness are availability of resources, budgetary
constraints or operational choices that need to be made by the national authorities.53

47On many occasions, the Court has found the respondent state to be under a procedural obligation to conduct studies so
that relevant information about possible risks of harm is obtained or to consult with such studies. See E. Brems, ‘Procedural
Protection. An Examination of Procedural Safeguards Read into Substantive Convention Rights’, in E. Brems and J. Gerards
(eds.), Shaping Rights in the ECHR. The Role of the European Court of Human Rights in Determining the Scope of Human
Rights (2014), at 137; V. Stoyanova, ‘Causation between State Omission and Harm within the Framework of Positive
Obligations under the European Convention on Human Rights’, (2018) 18 Human Rights Law Review 309, at 335.

48For such a warning see Partly Concurring, Partly Dissenting Opinion of Judge Pinto De Albuquerque in Fernandes de
Oliveira, supra note 30, para. 24.

49L. Lavrysen, ‘Protection by the Law: The Positive Obligation to Develop a Legal Framework to Adequately Protect the
ECHR Rights’, in E. Brems and Y. Haeck (eds.), Human Rights and Civil Rights in the 21st Century (2014), at 69. Lavrysen
refers to the case of K.U. v. Finland, Judgment of 2 December 2008, [2008] ECHR, at para. 48. See also O’Keeffe v. Ireland,
Judgment of 28 January 2014, [2014] ECHR, at para. 168.

50This has been acknowledged by the Court. See Vilnes, supra note 43, at para. 239: ‘[the Court] appreciates that scientific
research into the matter not only required considerable investment but was also very complex and time-consuming’.

51O’Keeffe, supra note 49, at para. 144.
52The principle of effectiveness has been one of the main justifications for the development of positive obligations under the

ECHR. The Court began the articulation of the principle of effectiveness as a key method of interpreting the ECHR in Tyrer v.
United Kingdom, Judgment of 25 April 1978, [1978] ECHR.

53See Öneryildiz, supra note 36, at para. 107; Iliya Petrov v. Bulgaria, Judgment of 24 April 2012, [2012] ECHR, at para. 64, for
the danger of diverting state resources. See Dodov v. Bulgaria, Judgment of 17 January 2008, [2008] ECHR, at para. 102, for
practical obstacles. More often than not the Court does not make it explicit what factors are relevant for assessing the reason-
ableness of state conduct. See Stoyanova, supra note 40. For a more detailed outline of how budgetary constraints play a role in
the context of positive obligations see F. Bydlinksi, ‘Methodological Approaches to the Tort Law of the ECHR’, in A. Fenyves et al.
(eds.), Tort Law in the Jurisprudence of the European Court of Human Rights (2011), 29, at 63.

608 Vladislava Stoyanova

https://doi.org/10.1017/S0922156520000163 Published online by Cambridge University Press

https://doi.org/10.1017/S0922156520000163


4.2 State knowledge necessary implies normative assessment

Further lack of clarity in the ‘ought to have known’ standard is added by the fact that often the Court
does not conclusively establish in its judgments whether a state actually knew about the risk or
whether it should have known. It is not clear which of these two standards is actually found fulfilled
in the specific case. Consequently, although as a general principle, a distinction is made between
actual versus putative knowledge, these two standards are merged when the specific case is analysed
by the Court. For example, in Öneryildiz v. Turkey, the Court first said that it was impossible for the
authorities not to have known of the risk that the rubbish tip posed to the people living nearby,54 a
determination that implied that the authorities actually knew. But then the Court proceeded to say
‘[i]t follows that the Turkish authorities at several levels knew or ought to have known that there was
a real and immediate risk to the number of persons living near the Űmraniye municipal rubbish
tip’.55 The addition of the expression ‘ought to have known’ implies that it was not certain whether
the national authorities knew, but in any case, they should have known.

This lack of clarity surrounding the distinction between actual knowledge and the ‘ought to
have known’ standard can be related to the fact that the state as an organizational entity does
not have awareness in the first place. As mentioned in Section 2 above, the state cannot know
about things and, in this sense, the element of fault can only be inferred. The establishment of
this element necessarily implies some normative judgments. These find expressions in the
standards of ‘ought to have known’ and reasonableness.

4.3 Assessment of knowledge

Despite the inevitability of normative assessments, an attempt can be made to understand how the
Court justifies a finding that a state had knowledge. In particular, how does the Court demonstrate
in its judgments that an organizational entity such as a state knew or ought to have known?

The adoption of national legislation, sub-laws, and rules to address certain harms might be
sufficient for presuming that the particular state knew about these harms.56 Other standards, how-
ever, have also been applied. For example, references to ‘objective scientific research’57 might also
be used for concluding that the state had knowledge about harms. The Court has also referred to
different national reports that might have been prepared.58 Communications, for example, in the
form of letters or other documents, between various state institutions might also be used as a
reference.59 The state has wide regulatory functions, which makes it involved in many activities,
such as issuing permits. This involvement can also enable the conclusion that the state knew about
harms and risks of harm. For example, in Cevrioğlu v. Turkey, a case involving a child that
drowned in a water pit at a construction site, the respondent state argued that the accident could
not have been foreseeable since the construction in question had only recently started. The Court
responded by holding that since a permit for this construction has been issued, it can be assumed
that the state knew about it.60

54Öneryildiz, supra note 36, at para. 101.
55Ibid., (emphasis added).
56In O’Keeffe, supra note 49, at para. 168, the Grand Chamber established that the respondent state was aware in the 1970s

of risks associated with sexual abuses of children by adults through, inter alia, ‘its prosecution of such crimes at a significant
rate’. Five judges from the Grand Chamber dissented in O’Keeffe and questioned this approach. See Joint Partly Dissenting
Opinion of Judges Zupancic, Gyulumyan, Kalaydjieva, De Gaetano, and Wojtyczek, at para. 13. A similar approach was
applied in Brincat, supra note 41, at para. 105, where the Court accepted that as early as 1987 laws were adopted to protect
employees from asbestos and therefore since that date the state had known about the dangers associated with this substance.
See also Öneryildiz, supra note 36, at paras. 98, 101.

57Brincat, supra note 41, at para. 106.
58Öneryildiz, supra note 36, at para. 98.
59Nencheva, supra note 27, at paras. 121–2.
60Cevrioğlu, supra note 34, at para. 68.
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The nature of the activity within which harm materializes is also relevant for the assessment of
state knowledge. If the activity is inherently dangerous in nature, then there is a normative expec-
tation that the state continuously monitors that activity’s operation, and thus knows, or should
know, about risks.61 Other circumstances, such as protection of children from a family member
already convicted of sexual offences, can also imply an expectation from the state to monitor the
situation.62

It is not clear whether the existence of specific national rules regulating certain activities that
might pose risks are sufficient and necessary for the establishment of state knowledge. Do such
regulations need to be complemented with, for example, expert reports, so that the Court can
conclude that the state knew or ought to have known? For example, in Öneryildiz v. Turkey,
the Court placed emphasis on an expert report.63 However, it also added that it was impossible
for the authorities not to have known of the risks ‘particularly as there were specific regulations on
the matter’.64

To what extent do contextual circumstances and general patterns suffice for the purpose of
fulfilling the knowledge requirement? Are expert opinions and studies that identify patterns of
problems in specific areas enough? For example, in Opuz v. Turkey, a domestic violence case,
the Court explicitly took note of the existence of domestic violence as a general problem in the
country and the measures undertaken in relation to this problem. This was necessary to set out
the context within which the particular applicant had suffered harm.65 However, for the
purposes of establishing whether the authorities could have foreseen the abuse, the Court
depicted in detail all the circumstances in which the abusive husband harmed the
victims. There was a long history of assaults by the husband, and the victims had informed
the authorities of the situation on many occasions, which gave grounds for the Court to con-
clude that the first limb of the Osman test (i.e., the state ‘knew or ought to have known’) was
fulfilled.66

The ECtHR’s case law thus leans towards the conclusion that for the purpose of applying pro-
tective operational measures, constructive knowledge in the form of general awareness about the
existence of general problematic patterns will not suffice.67 Protective operational measures are
activated when the authorities are aware that a specific individual could be at risk.68

4.4 No benefit of hindsight

Positive obligations are assessed ex post facto by the Court. The problem that arises then concerns
the question of which point in time should serve as a reference for determining whether the state
knew or ought to have known about the risk of harm. Should this be the point in the past at which

61Cevrioğlu, ibid., at para. 57: ‘inherently hazardous nature’ of some activities. See also Concurring Opinion of Judge
Lemmens in Cavit Tınarlıoğlu v. Turkey, Judgment of 2 February 2016, [2016] ECHR.

62E. and Others v. the United Kingdom, Judgment of 26 November 2002, [2002] ECHR, at para. 96.
63Öneryildiz, supra note 36, at paras. 98–100.
64Ibid., at para. 101.
65Opuz v. Turkey, Judgment of 9 June 2009, [2009] ECHR, at para. 132.
66Opuz, ibid., at paras. 135–6. A similar approach was taken in Kontrova v. Slovakia, Judgment of 31 May 2007, [2007]

ECHR, at para. 52. See also Milanovic v. Serbia, Judgment of 14 December 2010, [2010] ECHR, at para. 89.
67This insufficiency clearly emerged in Sakine Epőzdemir and Others v. Turkey, Judgment of 1 December 2015, [2015]

ECHR, at paras. 65–72, a case about the murder of a lawyer of a pro-Kurdish political party against the general background
of the ‘unknown perpetrators killings’ in Turkey. The Court found no violation of Art. 2 since the authorities did not know
specifically that the lawyer’s life was at risk. See Joint Partly Dissenting Opinion of Judges Vučinič and Lemmens who con-
sidered that ‘it was the authorities’ duty to assess the general situation, characterized by a climate of terror against Kurdish
leaders, and to draw the appropriate conclusions with respect to the persons belonging to the targeted group’.

68This is particularly clear in the domestic violence cases: Halime Kilic v. Turkey, Judgment of 28 June 2016, [2016] ECHR,
at para. 94; Talpis, supra note 30, at para. 111
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it might have been expected from the state to fulfil its positive obligations? Should this be the point
in the present when the Court makes its own assessment about events that happened in the past?
The Court has emphasized that state knowledge should be assessed without the benefit of
hindsight,69 which means that the first of the two above-mentioned questions can be answered
affirmatively.70 For example, in Vilnes and Others v. Norway, the Court held that ‘regard ought
to be had to the knowledge possessed at the material time – an assessment of liability ought not to
be based on hindsight’.71

4.5 Burden of proof

An important question for determining state knowledge concerns the burden of proof: Which
party has to prove that the state knew or ought to have known? Does the Court put the onus
upon the victim to prove the foreseeability of harm or is the burden on the respondent state
to plead that the harm was not foreseeable?

Engagement with these questions has to start with the acknowledgement that, first, the
Convention system is subsidiary to the domestic legal systems where the case has been litigated
and evidence submitted,72 and second, the Court has generally been very flexible in its approach to
the burden and the standard of proof.73 It would be beyond the scope of this article to engage with
these issues. It would suffice to add that in principle the applicant has the burden of proof and that
the Court is reluctant to second-guess the findings of fact made at national level.74

In relation to the burden of proving knowledge, it is important to highlight that the Court has
allowed flexibility. Although the state is not perceived to be an omniscient entity and thus to know
about all activities that take place under its jurisdiction by the mere fact of the exercise of exclusive
sovereignty,75 the flexibility implies that important inferences are made from the mere fact that the
state has control. In Öneryildiz v. Turkey, the Court held that:

: : : often, in practice, the true circumstances of the death, are, or may be, largely confined
within the knowledge of State officials or authorities [references omitted]. In the Court’s
view, such considerations are indisputably valid in the context of dangerous activities, when
lives have been lost as a result of events occurring under the responsibility of public

69O’Keeffe, supra note 49, at paras. 143, 152.
70One can make a parallel with the Court’s approach to the obligation not to refoule individuals upon risk of ill-treatment as

implied under Art. 3 of the ECHR. This obligation can be perceived as a positive one (see V. Stoyanova, ‘How Exceptional
must “Very Exceptional” be? Non-refoulement, Socio-Economic Deprivation, and Paposhvili v Belgium’, (2017) 29(4)
International Journal of Refugee Law 580, at 584). The Court has clarified that ‘the existence of the risk must be assessed
primarily with reference to those facts which were known or ought to have been known to the Contracting State at the time
of the expulsion; the Court is not precluded, however, from having regard to information which comes to light subsequent to
the expulsion. This may be of value in confirming or refuting the appreciation that has been made by the Contracting Party or
the well-foundedness or otherwise of an applicant’s fears’ (emphasis added). Cruz Varas and Others v. Sweden, Judgment of 20
March 1991, [1991] ECHR at para. 76.

71Vilnes, supra note 43, at para. 222.
72M. Ambrus, ‘The European Court of Human Rights and Standards of Proof’, in L. Gruszczynski and W. Werner (eds.),

Deference in International Courts and Tribunals: Standard of Review and Margin of Appreciation (2014), at 235.
73T. Thienel, ‘The Burden and Standard of Proof in the European Court of Human Rights’, (2007) 50 German Yearbook of

International Law 543; J. Kokott, The Burden and Standard of Proof in Comparative and International Human Rights Law
(1998).

74‘ : : : except in cases of manifest arbitrariness or error, it is not the Court’s function to call into question the findings of fact
made by the domestic authorities, particularly when it comes to scientific expert assessment, which by definition call for spe-
cific and detailed knowledge of the subject’. Lopes de Sousa Fernandes v. Spain, Judgment of 19 December 2017, [2017] ECHR,
at para. 199.

75Corfu Channel case, supra note 17, at 18: ‘the fact of : : : exclusive territorial control exercised by a State within its
frontiers has a bearing upon the methods of proof available to establish the knowledge of that State as to such events’.
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authorities, which are often the only entities to have sufficient relevant knowledge to identify and
establish the complex phenomena that might have caused such incidents.76

This means that the Court is sensitive as to who might be in a better position to discharge the
burden of proof. When the applicant is in a weaker position than the respondent state as regards
the obtaining of evidence, there is a case to be made for transferring the burden of proof. This
implies that it might be more realistic to ask the state to prove that it was not negligent than to ask
the victim to prove negligence in how the state had managed the situation. An alternative
approach that is possibly more favourable to the state is placing the evidential burden upon
the state so that it is expected to initially provide an explanation for the omission.

5. The nature and the level of risk
It is clear from the case law that for a state to be in breach of its positive obligations it is enough if it
knew or ought to have known about the risk of harm. State responsibility therefore centres on the
concept of risk and how the state anticipates and deals with risks. This section asks whether the
Court has imposed any standards as to the nature and level of this risk.

5.1 The ‘real and immediate risk’ standard

In relation to the positive obligation of adopting effective regulatory framework, no qualifiers have
been added as to the nature of the risk of harm that the state knew or ought to have known about.77

In contrast, in the context of the positive obligation of taking protective operational measures, the
standard repeatedly invoked by the Court is one of ‘real and immediate risk’.78 It follows that the
triggering and the finding of breach of the positive obligation of taking protective operational
measures depends on whether the state knew or should have known about the ‘real and immediate
risk’ of harm.

The Court has never specifically elaborated on the meaning of ‘real and immediate risk’ and has
never engaged in any in-depth elucidation of the stringency of this standard.79 ‘Real’ risk could be
understood as risk that is objectively given.80 The adjective ‘real’ could also refer to the probability
that the risk will actualize. ‘Immediate risk’ could be understood as risk that is ‘present and
continuing’.81 Immediacy could also be more narrowly interpreted to refer to harm that was
expected to ‘materialise at any time’.82 It follows that while ‘real’ can be linked with the probability
or likelihood of the harm occurring, ‘immediate’ can be linked with its closeness, in terms of

76Öneryildiz, supra note 36, at para. 93 (emphasis added); see also Stoyanovi, supra note 30, at para. 63.
77See, for example, Cevrioğlu, supra note 34, at para. 51, where the Court referred to ‘potential risk to human lives involved’.
78It also needs to be added that often in the ‘General principles’ portion of the judgment, the Court refers to the ‘real and

immediate risk’ standard, while never mentioning it or explaining whether it is fulfilled in the portion on the ‘Application of
those principles to the present case’. Often, the reason is that the case was such that the positive obligation of taking protective
operational measures was not relevant, since the issue was rather of possible failure by the state to afford general protection to
the society at large. See Georgel and Georgeta Stoicescu v. Romania, Judgment of 26 July 2011, [2011] ECHR, at paras. 51, 56.

79This has led to a profound misunderstanding of the Osman test and different interpretations at the national level. See, for
example, L. Hoyano and C. Keenan, Child Abuse: Law and Policy Across Boundaries (2010), at 391–3 describing the Osman
test as requiring an ‘egregious neglect of duty’.

80Stoyanova, supra note 47, at 339.
81Ibid., at 340. This is how the standard has been understood by some national jurisdictions. See Re W’s Application [2004]

NIQB 67; Re Officer L [2007] UKHL 36, Lord Carswell; Smith v. Chief Constable of Sussex [2008] EWCA Civ 39. See also A.
Gerry, ‘Obligation to Prevent Crime and to Protect and Provide Redress to Victims of Crime’, in M. Colvin and J. Cooper
(eds.), Human Rights in the Investigation and Prosecution of Crime (2009), 423, at 432.

82For a useful outline see F. C. Ebert and R. I. Sijniensky, ‘Preventing Violations of the Right to Life in the European and the
Inter-American Human Rights Systems: From Osman Test to a Coherent Doctrine on Risk Prevention?’, (2015) 15 Human
Rights Law Review 343, at 359.
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timing, to a relevant point in time.83 ‘Immediate’ can thus express a temporality, i.e., a specific
timeframe within which harm could materialize. ‘Real and immediate’ has also been interpreted
as implying a risk that is ‘substantial or significant’, ‘not a remote or fanciful one’, and ‘real and
ever-present’.84

In light of this ambiguity, it is difficult to assess the stringency of the ‘real and immediate risk’
standard in the Court’s case law. In some cases where the Court found it fulfilled, it is clear that the
risk was specific, but of questionable imminence.85 In other cases, the risk might be assessed as
imminent, but its source was difficult to perceive.86 At the same time, the Court has tended to
expand the meaning of the term ‘immediacy’ and to invoke it in cases where one can hardly
identify an immediate risk.87 A question that has also remained open concerns the timeframe
within which a risk can be considered as imminent. For example, in Öneryildiz v. Turkey, a case
about a methane gas explosion at a garbage collection point that led to loss of life and destruction
of property, the Court observed that:

neither the reality nor the immediacy of the danger in question is in dispute, seeing that the
risk of an explosion had clearly come into being long before it was highlighted in the report of
7 May 1991 and that, as the site continued to operate in the same conditions, that risk could
only have increased during the period until it materialised on 28 April 1993.88

It follows that the Court considered the risk of explosion to have been imminent years before the
explosion actually happened.89 This implies a very long timeframe of imminent risk.

In other circumstances, the Court has applied a much more restrictive timeframe. For example,
in Fernandes de Oliveira v. Portugal,90 a case about a patient voluntarily hospitalized in a psychi-
atric hospital who subsequently committed suicide, the Grand Chamber found no violation of
Article 2. The reason for this finding was that ‘it has not been established that the authorities knew
or ought to have known that there was an immediate risk to A.J.’s life in the days’ preceding the
day when he committed suicide. The absence of immediacy of the risk was key in this case. In
rejecting the approach of the Chamber,91 the Grand Chamber accepted that ‘there were no wor-
rying signs in A.J.’s behaviour in the days immediately preceding his suicide : : : ’.92

In his dissent attached to the Grand Chamber judgment in Fernandes de Oliveira v. Portugal,
Judge Pinto de Albuquerque observed that the gap of 26 days, with an episode of serious self-harm,
between a failed suicide and a successful one, should have been enough to assess the risk of harm

83The concept of imminence has also been linked to the probability of the risk of harm occurring rather than to its temporal
closeness to the present. L. Duvic-Paoli, ‘Prevention in International Environmental Law and the Anticipation of Risk(s): A
Multifaceted Norm’, in M. Ambrus, R. Rayfuse andW.Werner (eds.), Risk and Regulation of Uncertainty in International Law
(2017), 141, at 153.

84Dissenting Opinion of Judge Metoc in Hiller v. Austria, Judgment of 22 November 2016, [2016] ECHR.
85Talpis, supra note 30, at para. 122, a domestic violence case where the Court concluded that the risk was real and added

that ‘the imminent materialization of which [of the risk] could not be excluded’. See Partly Dissenting Opinion of Judge Spano
in Talpis, ibid., at para. 5, where he argued that in light of the timing of the attack, the risk cannot be defined as imminent. See
also Renolde v. France, Judgment of 16 October 2008, [2008] ECHR, at para. 89, a case about a person who committed suicide,
where the Court observed that ‘[a]lthough his condition and the immediacy of the risk of a fresh suicide varied, the Court
considers that that risk was real and Joselito Renolde required careful monitoring in case of any sudden deterioration’.

86For an overview of these discrepancies see Ebert and Sijniensky, supra note 82.
87See Partly Concurring, Partly Dissenting Opinion of Judge Sajo in Banel v. Lithuania, Judgment of 18 June 2013, [2013]

ECHR a case about the death of a boy after the collapse of a roof.
88Öneryildiz, supra note 36, at para. 100.
89Ibid.
90Fernandes de Oliveira, supra note 30, at para. 131.
91The Chamber found that Portugal was under a positive obligation to protect the applicant’s son since the state was aware

of an immediate risk to his life. Fernandes de Oliveir, ibid., at para. 75.
92Fernandes de Oliveira, supra note 30, at paras. 131–2 (emphasis added).
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as immediate.93 In contrast, the majority of the Grand Chamber preferred to assess immediacy
with reference to a shorter timeframe, i.e., ‘the days immediately preceding’ the successful suicide.

The Grand Chamber’s approach in Fernandes de Oliveira v. Portugal is consistent with the
earlier medical negligence judgment of Lopes de Sousa Fernandes v. Portugal, where the Grand
Chamber also invoked the immediacy of the risk to restrict the circumstances leading to respon-
sibility for failure to fulfil positive obligations. In the latter case, the applicant complained under
Article 2 of ECHR about the death of her husband after a hospital-acquired infection and a series
of alleged medical failures. The Grand Chamber accepted that the responsibility of the state for
failure to fulfil substantive positive obligations under Article 2 ‘may be engaged in respect of the
acts and omissions of health-care providers’, but only in ‘very exceptional circumstances’.94

To frame these ‘exceptional circumstances’ the Court invoked the immediacy of the harm as a
criterion.95 Two types of exceptional circumstance were framed: (i) ‘where an individual patient’s
life is knowingly put in danger by denial of access to life-saving emergency treatment’,96 and (ii)
‘where a systemic or structural dysfunction in hospital services results in a patient being deprived
of access to life-saving emergency treatment and the authorities knew about or ought to have
known about that risk : : : ’.97 The threshold of immediacy was thus framed as one of emergency,
which, if reached, can allow the triggering of a positive obligation upon the states to protect the life
of a particular patient.98

As a response to the Grand Chamber’s approach in Lopes de Sousa Fernandes, Judge Pinto de
Albuquerque has argued that in situations revealing structural and systemic deficiencies, no
requirement for imminent risk should be imposed. His argument is that:

in situations of systemic or structural dysfunction which are known or ought to have been
known to the authorities, the Osman test must be qualified, in so far as the requirement of
“immediate risk” must be scaled down to one of “present risk”.99

He has also suggested reformulating the Osman test by scaling it down to ‘present risk’ in the
context of domestic violence.100

93Partly Concurring, Party Dissenting Opinion of Judge Pinto de Albuquerque joined by Judge Harutyuyan in Fernandes de
Oliveira, ibid., at para 22.

94Lopes de Sousa Fernandes, supra note 74, at para. 190. Circumstances manifesting ‘acts and omissions of health-care pro-
viders’ were distinguished in the judgment from circumstances of ‘alleged medical negligence’. It appears from the Grand
Chamber’s reasons that in the latter type of circumstances, the substantive positive obligation upon the state is less demanding.
The Grand Chamber found that the specific case is one of ‘medical negligence’ and, therefore, ‘Portugal’s substantive positive
obligations are limited to the setting-up of an adequate regulatory framework compelling hospitals, whether private or public, to
adopt appropriate measures for the protection of patient’s lives’, para. 203 (emphasis added). Since the regulatory framework in
Portugal did not disclose any shortcomings, the respondent state was not found in violation of Art. 2 of ECHR. See also para. 182
where the Grand Chamber referred to ‘cases which concern allegations of mere medical negligence’ (emphasis added).

95Ibid., at para. 182 where the Grand Chamber referred to ‘denial of immediate emergency care’.
96Ibid., at para. 191 (emphasis added).
97Ibid., at para. 192 (emphasis added).
98My understanding of the Grand Chamber’s reasoning is that if the above-mentioned exceptional circumstances are triggered,

the positive obligation upon the state will be more demanding since it will include an obligation to protect the specific applicant. In
contrast, when the exceptional circumstances are not applicable, but the case is only one of ‘meremedical negligence’ (see para. 182),
the scope of the positive obligation under Art. 2 is narrower in that it does not include an individualized protection. The circum-
stances of Lopes de Sousa Fernandes’ husband were found by the Court to be one of ‘mere medical negligence’.

99Dissenting Opinion of Judge Pinto de Albuquerque in Lopes de Sousa Fernandes, supra note 74, at para. 91.
100Concurring Opinion of Judge Pinto de Albuquerque’s opinion in Valiulienė v. Lithuania, Judgment of 26 March 2013,

[2013] ECHR, where the following reformulation of the Osman test was suggested: ‘If a State knows or ought to know that a
segment of its population, such as women, is subject to repeated violence and fails to prevent harm from befalling the members
of that group of people when they face a present (but not yet imminent) risk, the State can be found responsible by omission
for the resulting human rights violations.’
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Judge Pinto de Albuquerque’s stance in support of rejecting the immediate risk test might be
easy to understand, given the haphazard approach of the Court to the ‘real and immediate risk’
standard, as mentioned above. In particular, the standard has been invoked by the Court to con-
veniently limit the scope of the positive obligations in areas such as medical negligence.101 In other
cases, it is mentioned, but then it is left unexplained whether and how it is of any relevance.102

At the same time, however, Judge Pinto de Albuquerque’s position might be hard to under-
stand given that, as clarified in Section 3 above, in situations of systemic and structural dysfunc-
tion, the positive obligation of affording general protection might be relevant. In the context of this
obligation, no requirement for ‘immediate risk’ has been raised in principle in the Court’s case law.
In fact, the Court has not introduced clarifications as to the nature and level of the required risk
that the state should know about. This implies a margin of flexibility.103

However, one of the difficulties with finding a breach of the positive obligation of affording
general protection to society is that the applicant has to demonstrate the causal link between
the specific harm that he or she sustained and some general systemic or structural deficiencies
posing risks the state knew, or ought to have known, about.104 In contrast, when the victim is
identifiable in advance as being at ‘real and immediate risk’, a situation that might call for pro-
tective operational measures of an ad hoc nature, the causal link between the harm sustained by
the victim and the failure to take these measures might be easier to discern. In this sense, the
immediacy of the risk makes it easier to find a causal connection between harm and failures
by the state.105

In addition, it might be unreasonable to expect the state to take protective operational measures
of an ad hoc nature when a person is not exposed to an immediate risk of harm. This might be the
case not only due to practical and financial considerations; concerns as to whether the state might
have assumed too intrusive of a role might also arise. It should be added that protective
operational measures by the state might be directed against other individuals (i.e., the alleged
abusers).106 This might create situations where the state’s efforts to protect some individuals limit
other individuals’ rights.107 One can also imagine situations where the state, by protecting an
individual, infringes upon his/her own personal autonomy, which can also be controversial.108

These possibilities add further strength to the argument that the circumstances when protective
operational measures are called for should be an object of some constraint. The requirement
for ‘real and immediate risk’, despite its ambiguous contours in the case law, provides such a
restraining function.

101Lopes de Sousa Fernandes, supra note 74, at paras 182, 184, 191–2.
102Georgel and Georgeta Stoicescu, supra note 78, at paras 51, 56.
103With these two positive obligations the Court seems to address two different types of risks. The obligation of adopting

effective regulatory framework is arguably intended to address risks that are ‘centrally and mass produced’ and ‘broadly dis-
tributed’. The obligation of taking protective operational measures, however, is arguably intended to address risks that are ‘in
relatively discrete units’. For this distinction and further references see M. Ambrus, ‘The European Court of Human Rights as
Governor or Risk’, in M. Ambrus, R. Rayfuse and W. Werner (eds.), Risk and Regulation of Uncertainty in International Law
(2017), at 99, 102.

104The Court has held that ‘ : : : the mere fact that the regulatory framework way be deficient in some respects is not suffi-
cient in itself to raise an issue under Article 2 of the Convention. It must be shown to have operated to the patient’s detriment’.
This means that the applicant has to demonstrate that any deficiencies have concretely affected him/her. See Fernandes de
Oliveira, supra note 30, at paras. 107, 116. On causation see generally Stoyanova, supra note 47.

105For this reason, McBride links the ‘real and immediate risk’ test with causality: J. McBride, ‘Protecting Life: Positive
Obligation to Help’, (1999) European Law Review 43.

106A state is expected to fulfil its positive obligations in way that ‘fully respects due process and other guarantees which
legitimately place restraints on the scope of their action to investigate crime and bring offenders to justice’. Osman, supra note
22, at para. 116; Opuz, supra note 65, at para. 129.

107This has emerged, for example, in cases involving taking of children into state care. See T.P and K.M v. the United
Kingdom, Judgment of 10 May 2001, [2001] ECHR, where the taking into care of a child by the national authorities and
his separation from his mother led to a violation of the right to private life.

108Fernandes de Oliveira, supra note 30, at para. 112
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5.2 Man-made versus natural harms

Besides ‘real and immediate risk’, another distinction can be discerned in the case law based on the
predictability of the risk of harm, namely the one between risks posed by human activities and
those posed by natural hazards. In the sphere of ‘dangerous activities of a man-made nature’,109

the case law suggests that the risk of harm is assumed to be more predictable and, accordingly,
more demanding positive obligations are imposed upon the state.110 In contrast, natural phenom-
ena that are ‘beyond human control’ are assumed to imply less predictable risks. The reduced
predictability might imply less demanding positive obligations to prevent the harm from
materializing.111

In Özel and Others v. Turkey, a case involving a natural disaster, namely an earthquake that
caused the collapse of buildings leading to loss of life, the Court pointed out:

: : : in connection with natural hazards, that the scope of the positive obligations imputable
to the State in the particular circumstances would depend on the origin of the threat and the
extent to which one or the other risk is susceptible to mitigation, and clearly affirmed that
those obligations applied in so far as the circumstances of a particular case pointed to the
imminence of a natural hazard that had been clearly identifiable, and especially where it con-
cerned a recurring calamity affecting a distinct area developed for human habitation or
use.112

This quotation suggests that in the context of natural hazards, breach of positive obligations will be
found only if the risk is imminent and clearly identifiable. These requirements have a limitative
function that makes the finding of a breach less likely. At the same time, pursuant to the above
quotation, the recurrence of the harm is perceived as an indication that the ‘the natural hazard was
clearly identifiable’.

The Court has thus far not elaborated on the meaning and stringency of the criteria of immi-
nence and identifiability of the natural hazard nor has it resorted exclusively to these criteria in
finding no violation. The Court’s analysis in Özel and Others v. Turkey was restricted to the pro-
cedural aspect of Article 2. It thus remains to be seen how the Court will approach the criteria of
imminence and identifiability in future cases involving natural hazards. The Court might take an
approach similar to the one in Lopes de Sousa Fernandes where, as explained in the previous sub-
section, the immediacy of the harm was rendered of paramount importance for finding a breach in
the area of medical negligence.

6. Contributory fault of the victim113

The negligent conduct of the victim can be an important factor in the Court’s assessment of state
responsibility, especially when the victim faced a risk that he/she could appreciate and avoid.114

109Budayeva, supra note 35, at para. 135.
110Finogenov and Others v. Russia, Judgment of 20 December 2011, [2011] ECHR, at para. 243: ‘the more predictable a

hazard, the greater the obligation to protect against it’.Nencheva, supra note 27, at para. 122, where the Court emphasized that
the deaths of the disabled children did not happen suddenly and under force majeure circumstances, under which the state
might not be able to react. Rather the deaths happened one after another and over a prolonged period of time.

111Kolyadenko, supra note 38, at para 161.
112Özel and Others v. Turkey, Judgment of 17 November 2015, [2015] ECHR, at para. 171 (emphasis added); Budayeva,

supra note 35, at para. 137.
113I use the term ‘victim’ here in a general sense as a person who has sustained harm without prejudice to the determination

whether the state can be held responsible under ECHR for this harm.
114‘ : : : Article 2 of the Convention cannot be interpreted as guaranteeing to every individual an absolute level of secu-

rity in any activity in which the right to life may be at stake, in particular when the person concerned bears a degree of
responsibility for the accident having exposed himself to unjustified danger’. Gökdemir v. Turkey, Decision of 19 May
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The victim might have assumed risks by voluntarily exposing himself/herself to a known and
appreciated risk.115 In this sense, the victim had an understanding of the dangerous situation
and voluntarily encountered it.116 However, the level of appreciation by the victim might be
unclear, and this also needs to be taken into account.

It has been a standard assertion in the case law that the conduct of the victim is a relevant factor
in the assessment of a breach of positive obligation:

Bearing in mind the difficulties involved in policing modern societies, the unpredictability of
human conduct and the operational choices which must be made in terms of priorities and
resources, the scope of the positive obligation must be interpreted in a way which does not
impose an impossible and disproportionate burden on the authorities.117

It follows that ‘the unpredictability of human conduct’, and accordingly, the possibility that
victims themselves undertake risks, affects the determination whether the finding of a breach
would be unreasonable, since it might lead to the imposition of a disproportionate burden on
the state. At the same time, the Court’s approach is also clear to the effect that the victim’s faulty
conduct cannot be an excuse for omissions by the state. The victim’s fault cannot negate the very
fact of the state’s omissions, which might constitute the foundation of the finding that the state has
failed to fulfil its positive obligations.

This is the case even when the victim’s contributory fault is engaged in circumstances when
he/she has participated in unlawful activities leading to harm in this context. For example, in
Öneryildiz v. Turkey the Court held that:

In those circumstances [the state encouraged the integration of the rubbish tip, did not react
to breaches of town-planning regulations and legitimized the existence of the slump by even
taxing its inhabitants], it would be hard for the Government to maintain legitimately that any
negligence or lack of foresight should be attributed to the victims of the accident of 28 April
1993 : : : 118

An important nuance, however, is that Turkey itself, the respondent state in Öneryildiz, endorsed
and did not sanction the unlawful conduct of the victims. In contrast, when a state reacts to unlaw-
ful conduct that might lead to harm and actively tries to prevent it, then a different approach
seems warranted.

Another important nuance emerging from Öneryildiz v. Turkey for assessment of contributory
fault concerns the state’s efforts to disseminate information so that individuals can take precau-
tionary measures. If the state has disseminated relevant information enabling individuals to assess

2015, [2015] ECHR, at para. 17; Prilutskiy v. Ukraine, Judgment of 26 February 2015, [2015] ECHR, at paras. 32–5. The
Court is very reluctant to criticize states under the substantive limb of Art. 2 in cases involving the victims of sports
accidents (Furdík v. Slovakia, Decision of 2 December 2008, [2008] ECHR; Molie v. Romania, Decision of 1
September 2009, [2009] ECHR; Vrábel v. Slovakia, Decision of 19 January 2010, [2010] ECHR; Koceski v. the Former
Republic of Macedonia, Decision of 22 October 2013, [2013] ECHR; and Cavit Tınarlıoğlu, supra note 61, at paras.
104–6), of accidents on board boats (Leray and Others v. France, Decision of 16 January 2001, [2001] ECHR) or of
road-traffic accidents (Zavoloka v. Latvia, Judgment of 7 July 2009, [2009] ECHR). See also Cavit Tinarlioglu, ibid.,
at para. 108 and Mikayil Mammadov v. Azerbaijan, Judgment of December 2009, [2009] ECHR, at para. 111 (the
applicant committed suicide to prevent the eviction of her family, the Court held that this was not a conduct that
the authorities could not reasonably have anticipated).

115D. Bederman, ‘Contributory Faulty and State Responsibility’, (1990) Virginia Journal of International Law 30, at 335–6.
116Ibid., at 335, 355.
117Osman, supra note 22, at para. 166 (emphasis added).
118Öneryildiz, supra note 36, at para. 106.
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the risks that they might run because of the choices that they make, then it is less likely that the
state will be found in breach of its positive obligations.119

A victim’s contributory fault can act as an intervening cause of his/her harm. Due to the con-
tributory fault of the victim, it might not be possible to prove that the state’s omission caused the
harm. However, in light of the Court’s flexible approach to causation in general,120 this has not
been an obstacle for finding states responsible for a failure to fulfil positive obligations. For exam-
ple, in Cevrioğlu v. Turkey,

[t]he Court acknowledges that the primary responsibility for the accident in the instant case
lay with H.C. However, the failure of the State to enforce an effective inspection system may
also be regarded as a relevant factor in these circumstances : : : 121

The standard of causation between the harm and any omission by Turkey in this case was framed
at a very low level: the omission was simply viewed as ‘a relevant factor’, which sufficed for finding
a breach. In comparison, in the similar case of Iliya Petrov v. Bulgaria,122 where a boy was seriously
harmed after entering a transformer and receiving an electric shock, the Court acknowledged that
the boy was very reckless to enter such a dangerous place. At the same time, the Court highlighted
that the ‘decisive factor’ leading to the incident was the inadequate control by the authorities
regarding the safety of electric transformers. Thus, the ‘decisive factor’ appears to be more of
an exacting standard for causation than a ‘relevant factor’.

Finally, it needs to be highlighted that there might be cases where a submission by the respon-
dent state that the victims knew about the risk of harm can backfire. This happened in Brincat and
Others v. Malta, where the applicants complained about their exposure to asbestos. The respon-
dent state argued that ‘anyone in such a work environment would in any case be fully aware of the
hazards involved’. The Court responded that this statement is ‘in stark contrast to the
Government’s repeated argument that they (despite being employers and therefore well
acquainted with such an environment) were for long unaware of the dangers’.123

7. Intertwinement with causation and the standard of reasonableness
As already suggested, states are not omniscient. It needs to be added that they are not almighty
either. The positive obligations therefore need to be interpreted ‘in such a way as not to impose an
excessive burden on the authorities’.124 The Court has referred to the requirement of not imposing
‘impossible and disproportionate burden’125 upon states. The Court has also referred to the stan-
dard of reasonableness: states are only expected to undertake ‘reasonable steps to prevent ill-
treatment of which the authorities had, or ought to have had, knowledge’.126

What constitutes reasonable steps in the particular circumstances of the case can be intertwined
with considerations about the level and nature of state knowledge about risks of harm and the
causal links between the harm and any omissions by the state. It might therefore be difficult
to separate the test of reasonableness and the elements of knowledge and causation. Harm about
which the state has comprehensive knowledge might call for more intervention and, accordingly,

119See also Sarihan v. Turkey, Judgment of 6 December 2016, [2016] ECHR, at para. 54 (injury due to explosion of a mine in
a military zone knowingly entered by the applicant; the zone was marked with signs and the authorities had informed the
population).

120Stoyanova, supra note 47.
121Cevrioğlu, supra note 34, at para. 67.
122Iliya Petrov, supra note 53, at para. 63.
123Brincat, supra note 41, at para. 114.
124O’Keeffe, supra note 49, at para. 144.
125Budayeva, supra note 35, at para. 135; Öneryildiz, supra note 36, at para. 107.
126O’Keeffe, supra note 49, at para 144.
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the test of reasonableness might be applied in a more relaxed way. Harm which is more predictable
and more immediate might imply a stronger protection claim on behalf of the victim. Harm that is
more difficult to causally link to state omission and knowledge about risk might imply
less-demanding obligations upon the state since it may not be reasonable to expect it to act.

Similar to the conclusion in Section 4.2 that the establishment of actual or putative knowledge
about risk is underpinned by normative considerations, the determination of what can be reason-
ably expected from the state and the establishment of causal links between state omissions and
harm also implies normative judgments.127 These might be pulled in different directions by
practical considerations on the one hand, and the consideration of effective protection of individ-
ual interests on the other.

Despite this intertwinement, analytical clarity demands a separation of the different elements
and an inquiry as to their different roles.128 In some circumstances it would make little sense to
enquire what measures could have reasonably been taken to prevent harm, if the state authorities
did not know about the risk of such harm in the first place.129 In other circumstances, if the state
could foresee concrete risk of harm with greater precision, then it is more reasonable to expect it to
take protective measures. If the nature of the risk of harm is vaguer and its precise origins more
difficult to foresee, then it might be less reasonable to impose positive obligations. There might
also be circumstances where even if the state had taken measures, it might be questionable whether
these could have prevented the harm the specific victim complained of. This might point to an
absence of causality between harm and any omissions by the state.130

8. Conclusion
Fault is an important element in the assessment of state responsibility for breach of positive obli-
gations under the ECHR. More specifically, the ECtHR has consistently referred to the standard of
‘knew or ought to have known’ in its analysis, reflecting actual or putative knowledge by the state
about risk of harm. This standard is applied to establish a breach of the positive obligation to take
operational measures to protect a concrete individual who might have been at ‘real and immediate
risk’ of harm. The standard of ‘knew or ought to have known’ is also applied for the establishment
of a breach of the positive obligation of ensuring an effective regulatory framework aimed at pro-
viding general protection. Any deficiencies in this regulatory framework have to be causally linked
to the harm sustained by the specific applicant.

Without making a clear and conclusive determination whether the state actually knew or
should have known about the risk of harm in the particular case, the Court has referred to various
factors to demonstrate actual or putative knowledge such as existence of national regulations, or
scientific reports. The Court has also insisted that state knowledge is assessed with reference to the
information possessed at the time when protective measures should have been forthcoming, and
applicants cannot benefit from information that might have emerged subsequently. The Court has

127This corresponds to the view that ‘[t]here is no risk which can even be described without reference to a value’.
A. Giddens, ‘Risk and Responsibility’, (1999) 62(1) Modern Law Review 1, at 5.

128See I. Plakokefalos, ‘Causation in the Law of State Responsibility and the Problem of Overdetermination: In Search of
Clarity’, (2015) 26(2) European Journal of International Law 471, at 478, where the author concludes that more generally in
international law, knowledge about harm and foreseeability of harm are presented as causation, and the different elements of
causation, knowledge and foreseeability are not sufficiently clearly distinguished.

129Van Colle v. the United Kingdom, Judgment of 13 November 2012, [2012] ECHR, at para. 96, where the Court deter-
mined that the harm was not foreseeable in the first place. See also Hiller v. Austria, supra note 84, at para. 53 (the psychiatric
hospital staff could not have foreseen that a patient will escape and commit suicide).

130See, for example, L.C.B. v. United Kingdom, Judgment of 9 June 1998, [1998] ECHR, at para. 40. In this case, the applicant
sought to attribute her leukemia to her father’s exposure to radiation. The Court observed that ‘ : : : it is clearly uncertain
whether monitoring of the applicant’s health in utero and from birth would have led to earlier diagnosis and medical inter-
vention such as to diminish the severity of her disease’.

Leiden Journal of International Law 619

https://doi.org/10.1017/S0922156520000163 Published online by Cambridge University Press

https://doi.org/10.1017/S0922156520000163


also clarified that, although the burden of proof is on the applicant to demonstrate state knowl-
edge, in some circumstances the state is in a better position to carry this burden.

Despite these principles that can be observed in the case law, the assessment of state knowledge
is imbued with normative considerations. Their initial premise is that the state as an organiza-
tional entity cannot have awareness, and in this sense, it cannot know about anything. ‘Ought
to have known’ is an inherently normative standard. The points of reference in the assessment
as to whether the state ‘ought to have known’ have remained unclear. Inevitably, this assessment
is intertwined with calculations of any causality between the harm sustained by the victim and any
state omissions. The assessment of whether the state ‘ought to have known’ is also intertwined
with concerns that positive obligations should not impose an unreasonable burden on the state.
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