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Abstract

General equality rights in written constitutions — rights stating the ideal of equality without specifying
categories of impermissible differentiation — have often been effected through the idea of equality as
rationality. Equality as rationality demands that differentiations between like entities have to be rationally
justifiable. Such equality rights are applicable to legislation and executive action. This presents a prima
facie overlap with substantive review in common law administrative law, since substantive review is
also concerned about the rational justifiability of executive action. This raises three questions: (1) Are
both sets of legal principles indeed similar? (2) Have courts managed to distinguish them in practice?
(3) If not, then given that both sets of legal principles exist at different levels in the legal order, how
can their similarity be rationalised? This article will study these questions, drawing upon Hong Kong
and Singapore law as test cases.

The idea that humans, despite their obvious disparities, are all fundamentally equal in a moral sense
possesses immense political and cultural salience. Indeed, the ideal of equality is regularly invoked
in public discourse. This ideal of equality has also been granted constitutional status in jurisdictions
around the world, having been enshrined in a wide variety of written constitutions. Such constitu-
tional rights to equality generally come in two main forms. The first type are general equality rights,
which state in general terms the ideal of equality — for example, ‘All Hong Kong residents shall be
equal before the law.”’ The second type states specifically the categories of impermissible differen-
tiation — for example, ‘there shall be no discrimination against citizens of Singapore on the ground
only of religion, race, descent or place of birth in any law’.?

In common law jurisdictions possessing written constitutions such as Hong Kong and Singapore,
such constitutional guarantees of equality exist alongside legal principles which also serve to shape
and restrain government power — specifically, common law administrative law principles. One such
set of principles can be described as principles of substantive review. The term ‘substantive review’ is
capable of various interpretations, but for the avoidance of doubt, the term as it will be used in this
article refers to types of judicial review grounds in administrative law that are targeted at executive
action made within the proper scope of power, but are problematic on their merits. Put another way,

*Assistant Professor, Yong Pung How School of Law, Singapore Management University. The author is deeply grateful to
Professor Niels Petersen, University of Miinster, for his very helpful comments and suggestions on an earlier draft of this
article. All mistakes and omissions remain entirely the author’s responsibility.

"Basic Law of the Hong Kong Special Administrative Region of the People’s Republic of China, art 25.

“Constitution of the Republic of Singapore, art 12(2).
© The Author(s), 2023. Published by Cambridge University Press on behalf of the National University of Singapore. This is an Open Access

article, distributed under the terms of the Creative Commons Attribution licence (https://creativecommons.org/licenses/by/4.0/), which permits
unrestricted re-use, distribution, and reproduction in any medium, provided the original work is properly cited.

https://doi.org/10.1017/asjcl.2023.23 Published online by Cambridge University Press


https://orcid.org/0000-0002-8168-8438
mailto:kennychng@smu.edu.sg
https://creativecommons.org/licenses/by/4.0/
https://doi.org/10.1017/asjcl.2023.23

Asian Journal of Comparative Law 427

such grounds of review allow judges to go beyond the process by which executive decisions were
rendered and to perform a limited review of their substance, in order to evaluate whether such deci-
sions are rationally unjustifiable. The precise rubric by which the rational justifiability of decisions is
assessed can differ. Proportionality or Wednesbury unreasonableness are common heuristic devices
serving such purposes.

This article is concerned with the following question: what is the relationship between constitu-
tional rights to equality and common law substantive review? The framing of this question may
seem rather startling. Indeed, constitutional equality and substantive review appear very different
on their face. The relevance of this question may become clearer, however, when one notes that gen-
eral equality rights in particular have often been interpreted by courts as a requirement that differ-
entiations effected by the government have to be rationally justifiable, and that general equality
rights are also applicable to executive action. Stated thus, the prima facie conceptual similarity
between both legal principles becomes obvious. Several further issues arise for discussion. Are
both sets of legal principles indeed substantively similar? Have courts managed to adequately dis-
tinguish them in practice? If they are indeed similar, then given that both sets of legal principles
exist at different levels in the hierarchy of legal norms, how can their similarity be properly
rationalised?

The objective of this article is to explore these questions, with an overall view towards elucidating
the relationship between general equality rights in constitutional law and substantive review in
administrative law. In view of this objective, this article will draw primarily upon common law jur-
isdictions with written constitutions and which possess a body of administrative law principles
rooted in the heritage of English administrative law. Specifically, Hong Kong and Singapore law
will be studied as test cases in this article’s investigation. While the test cases to be analysed are lim-
ited to these jurisdictions in view of space constraints, it is worth noting that the implications of this
study are capable of extending to any common law jurisdiction possessing general equality rights in
constitutional law. Future research can explore the expansion of the analysis in this article to other
common law jurisdictions.

The article will proceed in the following manner. It will first briefly discuss how judges have
interpreted and applied constitutional guarantees of equality - with a focus on general equality
rights — and will highlight the key features of substantive review in administrative law. With the
background thus set, it will argue that there is a prima facie conceptual similarity between both
sets of legal principles. The article will then move to study how courts in Hong Kong and
Singapore have analysed the respective general equality rights in their jurisdictions. This section
will illustrate that there is indeed a substantial similarity in practice between the requirements of
general equality rights and substantive review in administrative law in both jurisdictions. The
article will conclude by proposing and critically evaluating various modes by which the relation-
ship between the two sets of legal principles can be rationalised. It will argue that the least prob-
lematic way of rationalising the relationship between the two sets of legal principles would be to
effectuate general equality rights primarily by way of the concept of equality as
non-discrimination.

To set the background for the analysis to follow, this section will briefly describe the legal require-
ments of general equality rights in constitutional law and substantive review in administrative law,
and will propose that both sets of legal principles are prima facie conceptually similar.

Equality is a contested concept. Indeed, the question of what equality requires raises complex and
controversial philosophical issues. Eminent thinkers have engaged thoroughly with these
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issues,” and it is not my intent to venture into this philosophical debate, interesting as it is. The
primary concern of this article, rather, is how the concept of equality has been effected in legal
doctrine.

There are two broad approaches that have been taken towards the effectuation of the ideal of
equality in law. These can be characterised as equality as non-discrimination and equality as
rationality.*

Equality specified as a requirement of non-discrimination is primarily focused on the protection
of vulnerable social groups.” It has also been described as an anti-subordination vision of equality.
Such a vision of equality would be directed at harnessing the law to ameliorate the systemic disad-
vantages of social groups which lack political power and to protect them from subordination.® This
ideal of equality in law is commonly effected by identifying certain bases of differentiation which are
particularly odious and rendering them constitutionally impermissible. Such an approach therefore
makes obvious sense where the relevant constitutional equality right already spells out specifically
the categories of impermissible differentiation — for example, Article 12(2) of the Singapore
Constitution forbids classifications on the basis of religion, race, descent, or place of birth only.”
However, such an approach has also been adopted even where general equality rights - the focus
of this article — are concerned. For instance, although the US Fourteenth Amendment is a general
equality right, the US Supreme Court has articulated a set of suspect classifications which attract a
higher degree of judicial scrutiny when triggered — most notably, differentiations on the basis of race
and alienage in certain circumstances will attract the highest level of scrutiny.®

While general equality rights are indeed capable of being effected in law by way of equality as
non-discrimination, such rights are most commonly effected through the idea of equality as ration-
ality. Equality as rationality has been described as an anti-classification principle, bearing a close
connection with the Aristotelian imperative that like ought to be treated alike - indeed, equality
as rationality has been described as the principle that likes ought to be treated alike unless there
is an adequate justification for a departure.” Described as such, the aspect of justification is clearly
central to this vision of equality, leading some commentators to characterise such a picture of equal-
ity as being at its core a requirement of means-ends rationality - a requirement that the means
adopted by government actors are rationally connected to the ends or purposes that they are
intended to further.'

Scholars have argued that equality as rationality is central to the idea of equality. Indeed, Jeffrey
Jowell argued that equality fundamentally ‘requires government not to treat people unequally with-
out justification’, suggesting that this is ultimately justifiable by way of basic democratic principles:
‘[i]t gains its ultimate justification from a notion of the way individuals should be treated in a dem-
ocracy.’!! In a similar vein, Trevor Allan drew a link between equality, which requires distinctions to
be ‘capable of a reasoned justification’, and the ideal of the rule of law, which in Allan’s view
requires ‘governmental action to be rationally justified in terms of some conception of the common

*Ronald Dworkin, Sovereign Virtue: The Theory and Practice of Equality (Harvard University Press 2000) 2-3; Chang
Wen-Chen et al, Constitutionalism in Asia: Cases and Materials (Hart Publishing 2014) 548.

“Niels Petersen, ‘The Implicit Taxonomy of the Equality Jurisprudence of the UN Human Rights Committee’ (2021) 34
Leiden Journal of International Law 421, 422-423; Jessica Eisen, ‘Grounding Equality in Social Relations: Suspect
Classification, Analogous Grounds and Relational Theory’ (2017) 42 Queen’s Law Journal 41, 89-90.
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°Eisen (n 4) 89-90.

’Constitution of the Republic of Singapore, art 12(2).

8See, for example, Loving v Virginia, 388 US 1 (1967) and Adarand Constructors, Inc v Pefia, 515 US 200 (1995); Eisen (n 4) 65—
66.

°Christopher McCrudden, ‘Equality and Non-Discrimination’, in David Feldman (ed), English Public Law (Oxford
University Press 2004) 582.
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good’.'? Peter Westen argued against construing equality in terms of equality as rationality, on the
ground that equality as rationality can be described independently of any reference to equality or the
requirement that likes ought to be treated alike, since it is simply anchored on the substantive prin-
ciple that government actors must have rational and legitimate reasons for the way they treat peo-
ple."” Nevertheless, Westen’s argument is indicative of the close connection that scholars and judges
have commonly drawn between equality and the idea of rational justification as a matter of practice.

Equality as rationality is often substantiated in legal doctrine by way of a two-stage test: first, has
there been a differentiation? Second, is the differentiation a justifiable one?'* For present purposes,
the point to be emphasised is the centrality of rational justification under such an approach towards
specifying the legal requirements of equality. Indeed, the requirement that government action must
be rationally justifiable is similarly central to substantive review in administrative law, which we will
now turn to describe.

Substantive review is a type of judicial review ground in administrative law. To be clear, for the pur-
poses of this article, the term ‘substantive review’ will be taken to refer to types of judicial review
grounds which are directed at government decisions made within the proper scope of power, but
which are problematic on their merits. In other words, such judicial review grounds are capable
of evaluating the substance of government decisions for their rational justifiability. They can require
the court to assess the weight and balance which a decision-maker has accorded to factors relevant
to the pursuit of permissible purposes — should the court determine that the decision-maker has
accorded an unreasonable weight to certain factors, it can render the decision unlawful.'> Two spe-
cific judicial review doctrines are structured along such lines: irrationality and proportionality. Each
of these doctrines will be discussed in turn.

Irrationality is one of the three classic grounds of judicial review described in Lord Diplock’s
landmark decision of Council of Civil Service Unions v Minister for the Civil Service.'® Tt is
widely-accepted as a ground of review across the common law world, including in Hong Kong
and Singapore.'” The classic formulation of irrationality is that a decision is unlawful if it is so
unreasonable that no reasonable authority would have come to the same decision.'® While this for-
mulation is stated in general terms, courts have been willing to vary its requirements in accordance
with the context."” For instance, where fundamental rights are concerned, irrationality has been
applied with particular rigour, such that only compelling public interests would be capable of jus-
tifying infringements upon rights, with greater intrusions calling for more by way of justification.*
Where economic policy or public finance is concerned, however, courts have taken a less rigorous

12TRS Allan, ‘The Rule of Law as the Rule of Reason: Consent and Constitutionalism’ (1999) 115 (Apr) Law Quarterly
Review 221, 231-232.

PPeter Westen, ‘The Empty Idea of Equality’ (1982) 95 Harvard Law Review 537, 576-577.

"Fok Chun Wa v Hospital Authority [2012] HKEC 471 para 57; Syed Suhail bin Syed Zin v Attorney-General [2021] 1 SLR
809 paras 61-62; Jeremy Kirk, ‘Constitutional Implications (II): Doctrines Of Equality And Democracy’ (2001) 25 Melbourne
University Law Review 24, 34-35.

15paul Craig, ‘The Nature of Reasonableness Review’ (2013) 66 Current Legal Problems 131.

'$Council of Civil Service Unions v Minister for the Civil Service [1985] AC 374.

"See eg, Building Authority v Appeal Tribunal (Buildings) (re Methodist Church) [2015] 5 HKLRD 108; Secretary for
Security v Sakthevel Prabakar (2004) 7 HKCFAR 187; Mir Hassan bin Abdul Rahman v Attorney-General [2009] 1 SLR
(R) 134.

'8 Associated Provincial Picture Houses v Wednesbury Corporation [1948] 1 KB 223; Council of Civil Service Unions v
Minister for the Civil Service [1985] AC 374; William Wade & Christopher Forsyth, Administrative Law (11th edn,
Oxford University Press 2014) 302-303.

""Wade & Forsyth (n 18) 304.

2wade & Forsyth (n 18) 304; Paul Craig, Administrative Law (8th edn, Sweet & Maxwell 2016) 641-642.
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stance — a decision would be rendered unlawful only if a government authority had acted in bad
faith, for an improper motive, or had acted in such an absurd manner that he must have taken
leave of his senses.”!

Conceptually, irrationality review is framed as narrowly as it is because it is capable of rendering
unlawful decisions which had been made within the proper scope of power - in other words, deci-
sions which would not otherwise be ultra vires,would have been made for proper purposes, and with
regard to the relevant considerations required by statute.”* As a ground of judicial review, it is there-
fore capable of intruding significantly into executive discretion, and has to be narrowly framed in
order to maintain the principle of separation of powers. Notably, Paul Craig has argued that for
irrationality to be relevant and distinctive as a ground of judicial review, it has to be capable in prin-
ciple of going beyond review of the purposes of government action or the relevancy of considera-
tions taken into account - indeed, irrationality review, in his view, fundamentally requires a judicial
assessment of the weight and balance which the decision-maker has accorded to relevant factors in
order to determine if the relative weight accorded to the various factors is reasonable by reference to
the objective of the action.”® In contrast, other grounds of judicial review — such as relevancy of
considerations — would not enter into the weight accorded to various factors, as long as all material
considerations have been taken into account.”

As for the doctrine of proportionality, it has grown to become a widely-accepted heuristic by
which to evaluate the constitutionality of rights-infringing government action. The doctrine pro-
vides for a structured framework of analysis. While the specifics of implementation can differ across
jurisdictions, it generally comprises four stages of analysis: (1) is the action’s objective important
enough to justify limiting a fundamental right? (2) are the measures adopted to meet this objective
rationally connected to it? (3) are the measures adopted no more than necessary to accomplish the
objective? (4) has a fair balance been struck between individual rights and the interests of the com-
munity?** The framing of proportionality analysis suggests that it is principally directed at evaluat-
ing rights infringements — indeed, where proportionality is applied to executive discretion more
broadly in the absence of rights infringements, it will require a more abstract weighing of diverse
interests and will become more challenging to apply. Accordingly, it has been suggested that the
intensity of proportionality review in non-rights-related contexts ought to be calibrated accord-
ingly.*® The doctrine of proportionality has not yet been accepted in UK domestic law as a standa-
lone ground of judicial review of administrative action, although it is the principal analytical tool to
be applied where Human Rights Act violations are concerned.”’

At first glance, there may appear to be obvious differences between both grounds of review.
Indeed, the structured framework of proportionality analysis, in comparison to the more broadly-
worded principle of irrationality, has led many to take the view that proportionality is a more exact-
ing test requiring more by way of justification.”® Further, as mentioned above, the precise formula-
tion of proportionality analysis lends itself specifically to analysis within the context of rights
infringements, while irrationality is more readily applicable even to non-rights-related contexts.””

*'Wade & Forsyth (n 18) 305; Craig, Administrative Law (n 20) 639-640.

22Craig, Administrative Law (n 20) 633.

2paul Craig, ‘The Nature of Reasonableness Review’ (2013) 66 Current Legal Problems 131, 136.

*4Tesco Stores Ltd v Secretary of State for the Environment [1995] 1 WLR 759, 780 (Lord Hoffmann). Note that a failure to
understand this distinction between irrationality and other grounds of judicial review can lead to some conflation of judicial
review grounds - see, for example, CBB v Law Society of Singapore [2019] SGHC 293 paras 77-86.

PWade & Forsyth (n 18) 307.

26Craig, Administrative Law (n 20) 651-652.

*’R v Secretary of State for the Home Department ex p Brind [1991] AC 696; Craig, Administrative Law (n 20) 646-647.

BWade & Forsyth (n 18) 315.

*Wade & Forsyth (n 18) 317.
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The relationship between both grounds of review and their relative normative desirability has
been subject to a lively and illuminating academic discussion. But the key point to be empha-
sised for the purposes of this article is simply that both irrationality and proportionality share
certain features which cause them to fit well within the category of substantive review. It is clear
from the very terms of proportionality analysis that it requires the court to assess the balance
that a decision-maker has struck between relevant competing considerations in the pursuit of
his objective. As has been highlighted above, irrationality review also similarly requires consid-
erations of weight and balance. Indeed, the UK Supreme Court in Pham v Secretary of State for
the Home Department and Kennedy v The Charity Commission has observed that considerations
of weight and balance are taken into account across both irrationality and proportionality.*
Craig has also suggested that as a matter of practice, the manner in which courts have actually
applied irrationality review incorporates an assessment of necessity and suitability in determin-
ing the reasonableness of government action - components of assessment which can also be
found in the proportionality framework.”’ Rebecca Williams made a similar point through a
careful analysis of case law - in essence, she argued that both grounds of review are ultimately
about means-ends rationality and possess a similar structure incorporating assessments of suit-
ability, necessity, and fair balance.’® This meant, in her view, that it is inaccurate to think that
the intensity of review is tied to the ground of judicial review that is applied - rather, it is the
subject matter of the cases which plays a more significant role in shaping the intensity of
review.”

It is clear therefore that despite the different formulations of irrationality and proportionality, both
grounds of review are broadly centred around a requirement that decisions of government author-
ities have to be rationally justifiable, and that both grounds of review require a form of means-ends
rationality analysis as a means of furthering this requirement.’* Returning to our discussion of
equality, it should be readily apparent then that there is a similarity in concept between equality
as rationality and substantive review. Indeed, equality as rationality is similarly centred around a
requirement of rational justification, and it also requires analysis of the rational connection between
the means adopted and the ends pursued.

Eminent scholars and jurists have made this connection. For instance, as a conceptual matter,
Guy Lurie argued that the Aristotelian formula that like cases ought to be treated alike unless
there is a justification for differentiation is ultimately a ‘relational means-ends test or measure,
much like proportionality.*> Accordingly, in Lurie’s view, it is at least partly redundant to use a
proportionality analysis to assess the violation of an equality right - the determination of whether
there had indeed been a violation of an equality right already involves an assessment similar to that
of proportionality.

Judges have also expressly acknowledged this close relationship. For example, in the Privy
Council decision of Matadeen v Pointu, Lord Hoffmann suggested that ‘treating like cases alike
and unlike cases differently is a general axiom of rational behaviour’, noting at the same time
that it does not necessarily always fall to the courts to ‘have the last word on whether the principle

*Pham v Secretary of State for the Home Department [2015] 1 WLR 1591; Kennedy v The Charity Commission [2014]
UKSC 20; Craig (n 20) 648.

31Craig, Administrative Law (n 20) 659-670.

32Rebecca Williams, ‘Structuring Substantive Review’ (2017) (Jan) Public Law 99, 119-120.

*ibid 119-120.

34Craig, Administrative Law (n 20) 635-636.

**Guy Lurie, ‘Proportionality and the Right to Equality’ (2020) 21 German Law Journal 174, 179.
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has been observed’.’® Indeed, Lord Lester has noted that the manner by which the law has effected
the idea of equality is to require ‘objective and proportionate justification for apparently unequal
treatment’.”” Most directly, Lady Hale suggested that ‘the principle that like cases should be treated
alike is part of the public law doctrine of reasonableness or rationality’.*®

Scholars such as Jowell and Christopher McCrudden have conducted detailed studies of case law
that amply illustrate this point.”> While John Stanton-Ife argued in response to Jowell that the cases
that Jowell sought to rely on to make this point were decided on the basis of a means-ends ration-
ality analysis simpliciter rather than any notion of equality,”” it ought to be noted that no matter
whether Jowell or Stanton-Ife has the more accurate interpretation of case law, the argument
made by both authors serves very much to underscore the practical connection between how equal-
ity has been effected in law and the central principles of substantive review.

At this juncture, one might argue that the general framework of analysis required by equality as
rationality presents an obvious distinction between it and substantive review - it will be recalled that
the first step requires a differentiation to be identified. Accordingly, at first glance, one might think
that this serves to dispose easily of the suggestion that equality as rationality is conceptually similar
to substantive review. Indeed, one could argue that equality as rationality is directed specifically at
the rational justifiability of differentiations made by government authorities, while substantive
review is not limited in such a manner.

The problem, however, is that this distinction is more tenuous than it may appear. First of all,
most, if not all, government action can be characterised as making differentiations. The differentia-
tions are sometimes quite obvious. For example, if a government policy differentiates between indi-
viduals who have received Covid-19 vaccinations and those who have not for the purposes of public
health-related movement control orders, the relevant differentiation is apparent on the face of the
government policy. However, government action necessarily makes differentiations even where the
differentiations are not so apparent. Consider a decision by a government authority to compulsorily
acquire a plot of land for developmental purposes. It is not apparent on the face of the decision that
any differentiation has been made. Yet, there has indeed been a differentiation - the government
authority has decided to acquire this plot of land, and not the neighbouring plots, thereby drawing
a differentiation between the acquired plot and the others which have not been acquired. The same
can be said of a whole plethora of everyday government action - a decision not to grant an applicant
a visa entails a differentiation between the unsuccessful applicant and other successful applicants, a
decision to ban the public broadcast of a certain kind of material entails a differentiation between
such material and other material not subject to such a ban, and so on. The point is that if almost all
(if not all) government action can be characterised as making some form of differentiation, then a
distinction between equality as rationality and substantive review based on the requirement of a dif-
ferentiation may be difficult to sustain in practice.

More fundamentally, the identification of a differentiation for the purposes of equality analysis
may overlap substantially with an analysis of the justifiability of the differentiation. Charles Maxime
Panaccio has argued that while the Supreme Court of Canada has insisted on drawing an express
distinction between the identification of a differentiation triggering an equal protection concern
and the justifiability of the differentiation, both stages substantially require the same form of ana-
lysis — indeed, he argued that the identification of a differentiation triggering an equal protection
concern is not a mere factual inquiry but involves an assessment of whether the distinction is

3Matadeen v Pointu [1999] 1 AC 98; Christopher McCrudden, ‘Equality and Non-Discrimination’, in David Feldman
(ed), English Public Law (Oxford University Press 2004) 614.

37Lord Lester of Herne Hill, ‘Equality and United Kingdom law: Past, Present and Future’ (2001) (Spr) Public Law 77, 83.

38Baroness Hale of Richmond, ‘“The Quest for Equal Treatment’ (2005) (Aut) Public Law 571, 575-576.

3'9]e:ffrey Jowell, Is Equality a Constitutional Principle?’ (1994) 47 Current Legal Problems 1; McCrudden (n 36) 605.

“Uohn Stanton-Ife, ‘Should Equality be a Constitutional Principle?’ (2000) 11 King’s Law Journal 133, 146-150.
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morally problematic in a manner that would trigger an equal protection concern.*’ Accordingly,
Panaccio argued that both stages of equality analysis in truth require an analysis of the same sort
of considerations, and that there is little sense in keeping both stages compartmentalised. In his
view, no matter which stage of the analysis is being expressly invoked, ‘the crucial issue is justifica-
tion all things considered ... the government has to justify its actions.** In a similar vein,
Stanton-Ife has argued that ‘[n]o clear advantage emerges to assuming first a right to equality
and secondly, a test of justification. The first idea can be excised without loss, which leaves us
again with the notions of reasonableness, rationality and the rule of law...*’ If the very exercise
of identifying a differentiation triggering the right to equality is inextricably linked to an analysis
of its reasonableness, then, again, it will be challenging to draw a distinction between equality as
rationality and substantive review on the basis of the need to identify a differentiation. This is an
insight that the Hong Kong courts have also arrived at in their analysis of the constitutional
right to equality, as will be described later.

In view of the preceding discussion, it is clear that there is a close conceptual connection
between equality as rationality and substantive review in administrative law. This bears interesting
implications for common law constitutional jurisdictions with general equality rights in their
written constitutions. These general equality rights in constitutional law are commonly effectu-
ated by way of equality as rationality. Such jurisdictions also generally possess a body of common
law administrative law containing the principles of substantive review. This body of administrative
law exists at a lower level in the hierarchy of legal norms as compared to constitutional law.
General equality rights and principles of substantive review are both applicable to executive
action.

Given then the overlap in application and conceptual similarity between equality as rationality
and substantive review in administrative law, the question is whether such common law constitu-
tional jurisdictions have managed to rationalise the relationship between general equality rights
and substantive review in a coherent fashion as a matter of practice. A further question also arises:
what should be the relationship between both sets of legal principles, in view of their similarity in
substance and their existence at different levels in the legal order?

These questions will be explored in the subsequent sections. By way of methodology, two com-
mon law constitutional jurisdictions will be studied as test cases - Hong Kong and Singapore.
Both jurisdictions are common law jurisdictions with general equality rights in their written con-
stitutions. Both jurisdictions also possess a body of administrative law principles rooted in the
heritage of English administrative law. This means that even though there are differences in
the specific doctrines of substantive review which are adopted in each jurisdiction, both jurisdic-
tions do accept the broad principles of substantive review.** These traits make both jurisdictions
useful test cases for the purpose of evaluating the questions raised in the preceding paragraph. It
ought to be noted, however, that the implications of this study are well capable of extending to
any common law jurisdiction possessing general equality rights in constitutional law. Future
research unconstrained by space can expand the analysis in this article to other common law
jurisdictions.

4ICharles-Maxime Panaccio, ‘Section 15 and Distributive Underinclusiveness: Aristotle’s Revenge’ (2018) 38 National
Journal of Constitutional Law 125, 142-143. See also, James Hendry, ‘The Current Nature and Measure of the Charter
Equality Right’ (2012) 31 National Journal of Constitutional Law 25; Hart Schwartz, ‘Circularity, Tautology and
Gamesmanship: “Purpose” Based Proportionality-Correspondence Analysis in Sections 15 and 7 of the Charter’ (2016) 35
National Journal of Constitutional Law 105.

“2Panaccio (n 41) 143-144.

“3Stanton-Ife (n 40) 152.

“The differences will be elaborated upon later.
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Hong Kong is a common law jurisdiction adhering to the doctrine of constitutional supremacy.
Indeed, Hong Kong’s Basic Law and Bill of Rights Ordinance enjoy constitutional status in Hong
Kong.** Hong Kong’s Basic Law in particular contains a general right to equality — Article 25 of
the Hong Kong Basic Law provides that ‘All Hong Kong residents shall be equal before the law.’

The general approach that the Hong Kong courts have taken towards the analysis of constitu-
tional infringements is to first consider whether a constitutional right had been infringed, and
then to evaluate whether the infringement was justifiable through the usage of proportionality ana-
lysis.*® In applying the test of proportionality, the Hong Kong courts have essentially adopted the
four-step framework of analysis described earlier.*” The Hong Kong Court of Final Appeal, the final
appellate court in Hong Kong, clarified in Fok Chun Wa v Hospital Authority (‘Fok Chun Wa’) that
in applying the doctrine of proportionality, the court would not ‘put itself in a place of the executive
or legislature or other authority to decide what is the best option’, but that the court will be ‘par-
ticularly stringent or intense’ in its review if ‘fundamental concepts or core-values’ are implicated.**

The Hong Kong courts have applied the same general approach to analyse purported infringe-
ments of the constitutional right to equality. Indeed, the Hong Kong Court of Final Appeal in
Secretary for Justice v Yau Yuk Lung (‘Yau Yuk Lung’) held that the proper approach was to first
consider whether a differentiation had occurred such that like had not been treated alike, and
then to determine whether the differentiation satisfied the test of justification.*’

A striking point to observe about the manner by which the Hong Kong courts have applied this
two-step test is that the courts have emphasised that a sharp distinction ought not to be drawn
between both stages of the test. The consequence of this perspective towards the general right to
equality in Hong Kong law is that the test governing constitutional equality has substantially centred
around the test of justification.

The following cases will serve to illustrate this point. In the Hong Kong Court of Final Appeal
decision of Fok Chun Wa, a constitutional challenge was brought against the hospital authority’s
decision to reclassify certain non-residents of Hong Kong who were spouses of Hong Kong resi-
dents as persons not eligible to receive subsidised medical treatment at public hospitals - specific-
ally, Mainland Chinese women who possessed two-way permits and who had applied for one-way
permits to stay in Hong Kong.”® This challenge was brought under the equality provisions of the
Hong Kong Basic Law and the Bill of Rights Ordinance. The applicants argued that Mainland
Chinese spouses of Hong Kong residents living in Hong Kong who had applied for one-way permits
were for all intents and purposes identical to Hong Kong resident women with Hong Kong resident
spouses. Differentiating between these two categories of persons by allowing the latter to enjoy sub-
sidised medical treatment while denying the same to the former therefore amounted to
discrimination.

“**Basic Law of the Hong Kong Special Administrative Region of the People’s Republic of China, art 11; Hong Kong Bill of
Rights Ordinance, s 7; Ng Ka Ling v Director of Immigration [1999] 1 HKLRD 315 para 61; Richard Gordon QC & Johnny
Mok SC, Judicial Review in Hong Kong (2nd edn, LexisNexis 2014) 160, 178.

4Gordon & Mok (n 45) 181.

“QT v Director of Immigration [2018] HKEC 1792 para 81-87; Hysan Development Co Ltd v Town Planning Board (2016)
19 HKCFAR 372 para 83; Kong Yunming v Director of Social Services [2013] HKCFA 107; Secretary for Justice v Yau Yuk
Lung [2007] 3 HKLRD 903 at [20]; Gordon & Mok (n 45) 566, Anton Cooray, Constitutional Law in Hong Kong (2nd
edn, Walters Kluwer 2017) 234; Alec Stone Sweet, ‘The Necessity of Balancing: Hong Kong’s Flawed Approach to
Proportionality, and Why It Matters’ (2020) 50 Hong Kong Law Journal 541.

*8Fok Chun Wa v Hospital Authority [2012] HKEC 471 para 75.

“Secretary for Justice v Yau Yuk Lung [2007] 3 HKLRD 903 para 19. See also, Kelley Loper, ‘What’s So “Unusual” about
W? (2011) 41 Hong Kong Law Journal 89, 93.

*Fok Chun Wa v Hospital Authority [2012] HKEC 471.
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In addressing this challenge, the Court of Final Appeal first affirmed the applicable approach as
set out in Yau Yuk Lung - the proper approach was first to ‘identify the comparators’, determine
whether the compared persons were in ‘comparable positions’, and then evaluate whether any dif-
ferences in treatment between comparable persons were justifiable.”’

The Court of Final Appeal, however, expressed concern about the problems that may ensue if
such an approach were applied in an overly rigid fashion. Indeed, the court suggested that the
main objective that courts should remain focused on in dealing with equal protection challenges
is whether there was ‘enough of a relevant difference between X and Y [the comparators] to justify
differential treatment’.”” This was because in most cases, the two stages of analysis would not be
separable from each other, and the first step of whether the compared persons were indeed in
like situations would generally have to be answered by considering whether the differential treat-
ment was justifiable. Accordingly, the court thought that ‘it may matter not at all whether the
court’s approach is seen as a two-stage one or not’,”> and that ‘in most questions involving the
right to equality, there will be an overlap in the application of the two-stage test set out in Yau
Yuk Lung.>*

In assessing the equal protection challenge before it, the court therefore went straight to the ques-
tion of whether the differentiation between the groups of persons being compared was justifiable.>
The court noted the importance of granting a margin of appreciation, ‘particularly in circumstances
where the court is asked to examine issues involving socio-economic policy’.”® In circumstances
involving the allocation of limited public funds, the Court of Final Appeal held that the ultimate
decision-maker ought to be the executive or legislature.”” Indeed, the court held that decisions to
demarcate who would be eligible for publicly subsidised healthcare services were ‘part of the
Government’s socio-economic responsibilities’, and that it is no part of the court’s role to second-
guess the wisdom of these policies and measures’.”® Accordingly, since the differentiation based on
residence status was ‘within the spectrum of reasonableness’, the court ultimately rejected the con-
stitutional challenges.”

The landmark equal protection decision of the Court of Final Appeal in QT v Director of
Imrm"g'mtion60 (‘QT’) turther illustrates the point that the Hong Kong courts have construed the
right to equality substantially as a requirement of rational justification. In QT, the applicant had
entered into a same-sex civil partnership in England. Her partner was granted an employment
visa in Hong Kong, but the applicant was denied a dependant visa for the reason that she was
not in a heterosexual monogamous marriage. She subsequently applied for judicial review against
the Director of Immigration to challenge this decision, on the basis that she had been unlawfully
discriminated against for her sexual orientation.

In addressing this challenge, the Court of Final Appeal discussed once again the two-step test
governing equality-based challenges articulated in Yau Yuk Lung. Notably, the court recognised
that a critical drawback of relying too heavily on the first step of the test is that the court risked
being drawn into the problem of identifying what precisely the proper comparator ought to be
to determine whether the compared classes were indeed alike in the first place. The issue with
an analysis along such lines is that it is difficult to resolve in a principled manner - indeed, ‘the

>'Fok Chun Wa v Hospital Authority [2012] HKEC 471 para 57.
>*Fok Chun Wa v Hospital Authority [2012] HKEC 471 para 58.
>*Fok Chun Wa v Hospital Authority [2012] HKEC 471 para 58.
**Fok Chun Wa v Hospital Authority [2012] HKEC 471 para 59.
>Fok Chun Wa v Hospital Authority [2012] HKEC 471 para 83.
*SFok Chun Wa v Hospital Authority [2012] HKEC 471 para 61.
'Fok Chun Wa v Hospital Authority [2012] HKEC 471 para 71.
*8Fok Chun Wa v Hospital Authority [2012] HKEC 471 para 90.
**Fok Chun Wa v Hospital Authority [2012] HKEC 471 para 90.
QT v Director of Immigration [2018] HKEC 1792.
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notion of whether the comparators are analogous or relevantly similar is elastic both linguistically
and conceptually’.®'

As such, the court in QT affirmed the approach it had taken in Fok Chun Wa, holding that the
two stages of the Yau Yuk Lung test were intricately connected — ‘where an issue of equality before
the law arises, the question of whether a measure is discriminatory is necessarily bound up with
whether the differential treatment which the measure entails can be justified.®* Indeed, the
Court of Final Appeal thought that the proper approach would be to ‘examine every alleged case
of discrimination to see if the difference in treatment can be justified’.®> Therefore, in dealing
with the equal protection challenge at hand, the Court of Final Appeal addressed directly the ques-
tion of whether the Director’s decision was rationally justifiable, ultimately holding that the problem
with the Director’s decision was that it was not rationally connected with any legitimate objective
and upholding the equal protection challenge against it.

Other Hong Kong Court of Final Appeal decisions have adopted the same approach towards
challenges based upon the constitutional right to equality in Hong Kong.** Without belabouring
the point further, the foregoing discussion should suffice to make clear that the Hong Kong courts
have interpreted the general equality right in a manner practically synonymous with the test of pro-
portionality. This has important implications for the point made earlier regarding the possibility of
differentiating the legal approach to general equality rights and substantive review on the basis that
the former requires a prior step of identifying the relevant differentiation. The problems with this
suggestion are substantiated by the Hong Kong courts’” experience - indeed, the Hong Kong courts
have highlighted the problem of getting enmeshed in an interminable debate over what the appro-
priate comparator ought to be for the purposes of determining whether like cases have been treated
alike, and have suggested that such analysis shades anyway into a test of justification.

The jurisprudence of the Hong Kong courts is also instructive for another reason. The Hong
Kong courts have generally drawn a distinction between constitutional and administrative law on
the basis that constitutional review triggers the test of proportionality, while ordinary administrative
law review would trigger only the doctrine of irrationality. The justification for such a bifurcation is
the perception that proportionality review requires a more intensive standard of review than the
doctrine of irrationality, thereby making it more fitting for application within the context of
prima facie infringements of constitutional rights. One might argue therefore that this provides
another possible basis for a distinction between the legal approach taken towards general equality
rights in constitutional law and substantive review in administrative law, at least in Hong Kong.

The Court of Final Appeal’s decision in QT, however, challenges the tenability of this bifurcation.
The challenge in QT to the Director of Immigration’s decision was framed as a judicial review chal-
lenge in administrative law, not a constitutional challenge. Yet, the Court of Final Appeal, acknow-
ledging that this case ultimately revolved around the concept of equality in law, decided to apply the
test of proportionality to the case at hand. Indeed, the court held that ‘the proportionality concepts
developed in constitutional law ... are equally applicable to deciding whether the differential treat-
ment entailed by the Policy is justified or whether it may be impugned as Wednesbury unreason-
able.®® This suggests that the proposed boundary between general equality rights in constitutional
law and substantive review in administrative law based upon the applicable doctrine of review may
be less distinct than one may have originally surmised. This point will be returned to subsequently.

All in all, the picture which one obtains of Hong Kong jurisprudence is that of a very close con-
nection between the legal approach taken towards general equality rights and substantive review in

QT v Director of Immigration [2018] HKEC 1792 para 45.
S2QT v Director of Immigration [2018] HKEC 1792 para 81.
S3QT v Director of Immigration [2018] HKEC 1792 para 83.
%See eg, Leong Chun Kwong v Secretary for Civil Service [2019] HKEC 1765.
SSQT v Director of Immigration [2018] HKEC 1792 para 87.
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administrative law. While ostensible boundaries have been drawn between both sets of legal prin-
ciples, these boundaries have proven to be somewhat porous.

We turn then to study whether and how the Singapore courts have rationalised the relationship
between the legal approach to general equality rights in constitutional law and substantive review
in administrative law. By way of background, Singapore is a constitutional democracy, and a
right to equal protection of the law is enshrined in Article 12 of its constitution.® Article 12(1)
is a general equality right which reads as follows: ‘All persons are equal before the law and entitled
to the equal protection of the law.*” In contrast to Hong Kong, the Singapore courts have not
accepted the doctrine of proportionality in either constitutional or administrative law.®®
Accordingly, substantive review in Singapore is for the most part associated with the doctrine of
irrationality in administrative law.

The Singapore courts have articulated a variety of doctrinal tests governing the application of
Article 12(1) to government action. One of the leading tests was elaborated upon in the decision
of the Singapore Court of Appeal in Lim Meng Suang v Attorney-General® (‘Lim Meng Suang).
In this case, the Singapore Court of Appeal, the final appellate court in Singapore, was faced
with a constitutional challenge to section 377A of Singapore’s Penal Code, which criminalised
homosexual sexual acts between men in Singapore. One of the bases of challenge was Article 12
(1) of the Singapore Constitution.

Confronted with this challenge, the Court of Appeal took the opportunity to articulate the
governing approach for constitutional challenges to legislation based on Article 12(1). The court
affirmed that the prevailing approach was the ‘reasonable classification” test. This test had two
main parts: a statute prescribing a differentiation would be constitutional by reference to Article
12(1) only if the legislative classification was ‘founded on an intelligible differentia’ and if the
differentia bore ‘a rational relation to the object sought to be achieved by the statute’.”’

Describing the test in more detail, the Court of Appeal held that the ‘intelligible differentia’
limb provided for a relatively low threshold in that all that was required was that the differenti-
ation was capable of being understood.”" The court further held, however, that the requirement of
intelligible differentia would also extend to invalidate differentiations which, while capable of
being understood, were nevertheless ‘so unreasonable as to be illogical and/or incoherent’, such
that ‘there can be no reasonable dispute (let alone controversy) as to that fact from a moral, pol-
itical and/or ethical point of view’.”” For instance, ‘a law which bans all women from driving’
would be intelligible in the sense that the relevant differentiation could be understood, but
would nevertheless fall foul of the requirement of intelligible differentia on the basis that it
was manifestly unreasonable.”

As for the second limb of the test, what it required was a rational relation between the differen-
tiation in question and the purpose of the statute at hand - there was no need for a perfect relation

%Constitution of the Republic of Singapore, art 12.

’Constitution of the Republic of Singapore, art 12(1).

See eg, Chng Suan Tze v Minister for Home Affairs [1988] 2 SLR(R) 525 para 121; Ong Ming Johnson v Attorney-General
and other matters [2020] SGHC 63 paras 207-236. See, however, Marcus Teo, ‘A Case for Proportionality Review in
Singaporean Constitutional Adjudication’ (2021) Singapore Journal of Legal Studies 174; Alec Stone Sweet, ‘Intimations of
Proportionality? Rights Protection and the Singapore Constitution’ (2021) Singapore Journal of Legal Studies 231.

Lim Meng Suang v Attorney-General [2015] 1 SLR 26.

Lim Meng Suang v Attorney-General [2015] 1 SLR 26 para 60.

"'Lim Meng Suang v Attorney-General [2015] 1 SLR 26 para 65.

2Lim Meng Suang v Attorney-General [2015] 1 SLR 26 para 67.

7Lim Meng Suang v Attorney-General [2015] 1 SLR 26 paras 113-114.
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between the two, as long as it was a rational one.”* Notably, the Court of Appeal disagreed with the
suggestion of the court below that in circumstances where the object of the legislation was itself
illegitimate, legislation could be rendered unconstitutional even if the reasonable classification
test was passed.”> The Court of Appeal opined that allowing the court to do so would ‘confer on
the court a licence to usurp the legislative function’.”® Applying all of this to the case at hand,
the court ultimately found that section 377A was constitutional — the differentia based on male
homosexual sexual acts was found to be an intelligible one, and there was a rational connection
between this differentiation and the purpose of section 377A, which was construed as the disappro-
bation of male homosexual sexual acts even if conducted in private.””

The reasonable classification test as articulated by the Court of Appeal has been subjected to
detailed academic critique.”® Without delving in detail into the merits of the test, the key point to
emphasise for present purposes is that both limbs of the test are analogous to the requirements of
substantive review. The manner by which the Court of Appeal substantiated the ‘intelligible dif-
ferentia’ limb of the test bears close resemblance to the central inquiry of the doctrine of irration-
ality. And the court’s elaboration of the second limb of the reasonable classification test makes it
essentially identical to a means-ends rationality test — one of the key features of substantive
review, as described earlier. Further, even though the reasonable classification test in Limn Meng
Suang appears on its face to be distinct from substantive review on the basis that it is specifically
directed only at differentiations within legislation, one ought to recall that it is quite possible to
frame almost all government action as requiring some sort of differentiation. Indeed, as general
rules of conduct specifying legal rights and obligations, much of legislation (if not all) necessarily
makes distinctions between persons and conduct captured within their provisions and those
which are not.

Moving on from Lim Meng Suang, in the recent Singapore Court of Appeal decision of Syed
Suhail bin Syed Zin v Attorney-General® (‘Syed Suhail), the court set out another doctrinal
approach governing constitutional challenges based upon Article 12(1). This case concerned a con-
stitutional challenge to executive action, unlike Lim Meng Suang. In Syed Suhail, a challenge was
made to the scheduling of a prisoner’s impending execution. One of the applicant’s arguments
was that the scheduling of his execution ahead of other prisoners, despite having been sentenced
to death later, amounted to an equal protection violation. This argument was based, inter alia,
on the ground that a failure to schedule executions in the order that prisoners were sentenced to
death would deprive prisoners of having a fair amount of time to adduce new evidence to challenge
their convictions.

Confronted with this challenge, the Court of Appeal took the opportunity to set out a new
approach governing equal protection challenges to executive action, replacing the hitherto-
prevailing ‘deliberate and arbitrary discrimination’ test.*” In its place, the court introduced a new
two-stage test: the applicant had to first prove that he had been treated differently from ‘equally situ-
ated’ persons, and the decision-maker in question would then have to prove that this differential

7*Lim Meng Suang v Attorney-General [2015] 1 SLR 26 para 68.

73Lim Meng Suang v Attorney-General [2015] 1 SLR 26 para 82.

7Lim Meng Suang v Attorney-General [2015] 1 SLR 26 para 82.

”Lim Meng Suang v Attorney-General [2015] 1 SLR 26 paras 134-143.

78See eg, Jaclyn Neo, ‘Equal Protection and the Reasonable Classification Test in Singapore: After Lim Meng Suang v
Attorney-General [2016] Singapore Journal of Legal Studies 95; Benjamin Joshua Ong, ‘New Approaches to the
Constitutional Guarantee of Equality Before the Law’ (2016) 28 Singapore Academy of Law Journal 320; Jack Lee,
‘Equality and Singapore’s First Constitutional Challenges to the Criminalization of Male Homosexual Conduct’ (2015) 16
Asia Pacific Journal of Human Rights Law 150; Chang Wen-Chen et al (n 3) 605-607; Yap Po Jen, ‘Section 377A and
Equal Protection in Singapore: Back to 1938?’ (2013) 25 Singapore Academy of Law Journal 630.

7°Syed Suhail bin Syed Zin v Attorney-General [2021] 1 SLR 809.

89Syed Suhail bin Syed Zin v Attorney-General [2021] 1 SLR 809 para 57.
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treatment was ‘based on legitimate reasons’.®" The second stage of the test would involve a consid-
eration of whether the differential treatment had ‘a sufficient rational relation to the object for
which the power was conferred’.*”

Applying this new approach, the Court of Appeal concluded that there had indeed been differ-
ential treatment which needed justification, since the applicant’s execution had been scheduled
ahead of another prisoner even though the applicant had been sentenced to death later than the
other prisoner.®> The Court of Appeal accordingly granted leave for judicial review in relation to
this decision to proceed at the High Court.** The High Court’s subsequent decision on the merits
of the judicial review application concluded that the application failed at the first stage — he was not
equally situated with the other prisoners being compared to since he had no realistic expectation of
his case being potentially reopened on the merits, while the other prisoners did.*

A natural question may arise at this juncture: what is the difference between the Syed Suhail and
Lim Meng Suang tests? As a matter of practice, the difference may simply rest in their applicability
to different contexts — Lim Meng Suang is targeted at the constitutionality of legislation under
Article 12(1), while Syed Suhail is directed at the constitutionality of executive action under the
same provision. As a matter of substance, however, the recent Court of Appeal decision in Tan
Seng Kee v Attorney-General®® addressed the issue briefly without coming to a firm conclusion, sug-
gesting that a key substantive difference between the two tests, inter alia, lay in the fact that the Lim
Meng Suang test allowed an assessment of the reasonableness of the relevant differentiation at the
first limb of the reasonable classification test, while the assessment of reasonableness in the Syed
Suhail test came only at the second stage.”” The even more recent Court of Appeal decision of
Attorney-General v Datchinamurthy a/l Kataiah suggested along similar lines that the first stage
of the Syed Suhail test was merely ‘a factual one of whether a prudent person would objectively
think the persons concerned are roughly equivalent or similarly situated in all material respects’,
and that it was only at the second stage that the court would assess whether the differential treat-
ment was reasonable.*®

Returning to the issue under interrogation in this article, the key point to observe from this dis-
cussion is that the Syed Suhail test is also quite difficult to distinguish from substantive review.
Indeed, even if the first stage of the Syed Suhail test requires the factual identification of comparators
or differentiations which will then be assessed for their reasonableness, this does not serve as a sat-
isfactory distinction from substantive review — most government action can be easily framed as pro-
viding for some sort of differentiation. Accordingly, the crux of the analysis required by the Syed
Suhail test rests at the second stage — which is simply a straightforward means-ends rationality
assessment similar in kind to what is required under substantive review.

The Court of Appeal in Syed Suhail appeared to be cognisant of this strong connection between
the doctrinal requirements of Article 12(1) and substantive review. Seeking to distinguish the
approach applicable to Article 12(1) and the doctrine of irrationality, the court held that while
irrational acts of the executive branch generally would fall to be reviewed through the administrative
law doctrine of irrationality, actions which are ‘impermissibly discriminatory in nature’ would fall

81Syed Suhail bin Syed Zin v Attorney-General [2021] 1 SLR 809 paras 61-62.

828yed Suhail bin Syed Zin v Attorney-General [2021] 1 SLR 809 para 61.

8Syed Suhail bin Syed Zin v Attorney-General [2021] 1 SLR 809 para 76.

84Syed Suhail bin Syed Zin v Attorney-General [2021] 1 SLR 809 para 77.

8Syed Suhail bin Syed Zin v Attorney-General [2021] 5 SLR 452 paras 35, 58. It is worth noting though that the High
Court thought that if Covid-19 restrictions were indeed the reason for the differential treatment, this would not amount
to a legitimate reason to justify the differentiation between the prisoners — see Syed Suhail bin Syed Zin v
Attorney-General [2021] 5 SLR 452 para 62.

8Tan Seng Kee v Attorney-General [2022] SGCA 16.

8Tan Seng Kee v Attorney-General [2022] SGCA 16 para 313.

88 Attorney-General v Datchinamurthy a/l Kataiah [2022] SGCA 46 para 30.
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under the scope of Article 12(1) instead.* The Court of Appeal emphasised that the two approaches
should not be conflated.”® Indeed, the court was expressly concerned about the consequences of
such conflation - specifically, that such conflation would mean that ‘all executive action which
could be challenged under Art[icle] 12(1) would only be vulnerable to challenge under the ordinary
grounds of judicial review, and this would render Art[icle] 12(1) nugatory so far as it related to
executive action.”!

However, the Court of Appeal’s proposed distinction between the approach applicable to Article
12(1) and the doctrine of irrationality in administrative law is, with respect, quite unsatisfactory.
Indeed, what is an ‘impermissibly discriminatory’ decision? If it refers to any decision which
involves some form of factual differentiation, then, as mentioned earlier, it is easy to frame any gov-
ernment action as requiring factual differentiation. If it refers to decisions involving factual differ-
entiations which are legally problematic, then the problem is that the manner by which the courts
have determined which differentiations are legally problematic under Article 12(1) is precisely a test
of rational justification.

On either interpretation, therefore, the Syed Suhail approach towards Article 12(1) may be quite
challenging to distinguish from substantive review in administrative law. Such a conflation would
indeed be problematic, as the Court of Appeal in Syed Suhail suggested, but perhaps in a different
sense from what the court had in mind: if Article 12(1) is quite indistinguishable in substance from
substantive review, the issue is that any challenge against executive action would be easily capable of
being framed as a constitutional challenge based on Article 12(1).

Overall, this survey of Singapore jurisprudence suggests that while the Singapore courts have
been cognisant of the need to differentiate the legal approach towards general equality rights in con-
stitutional law from substantive review in administrative law, they have struggled to articulate a clear
and tenable distinction between the two sets of legal principles. In other words, a similar situation as
that in Hong Kong obtains in Singapore. Indeed, the conflation between both sets of principles may
be even more pronounced in Singapore as compared to Hong Kong. While Hong Kong jurispru-
dence can ostensibly rely on the usage of the doctrine of proportionality where constitutional equal-
ity is concerned to draw a bifurcation between general equality rights and substantive review in
administrative law - a bifurcation that may in the final analysis be rather tenuous, as highlighted
above — the Singapore courts do not even have the option of relying on this apparent bifurcation
in view of their reluctance to accept the doctrine of proportionality.

The preceding discussion has highlighted that the conceptual similarity between the legal approach
to general equality rights in constitutional law and substantive review in administrative law has
indeed been reflected in the jurisprudence of common law constitutional jurisdictions, with
Hong Kong and Singapore serving as case studies in this regard.

It is suggested that this conflation as a matter of legal doctrine is problematic and undesirable.
The fundamental problem with such a conflation is that it results in both sets of legal principles
involving substantially the same mode of analysis, despite the fact that they exist at very different
levels in the legal order. Some of the issues arising from such a conflation have already been men-
tioned in the preceding discussion - for one, as mentioned in the discussion of Syed Suhail, one
consequence of such conflation is that any challenge to executive action can be quite easily framed
as a constitutional challenge under the general equality right.

8Syed Suhail bin Syed Zin v Attorney-General [2021] 1 SLR 809 para 57. See also, Han Hui Hui v Attorney-General [2022]
SGHC 141 para 38.

%Syed Suhail bin Syed Zin v Attorney-General [2021] 1 SLR 809 para 57.

1Syed Suhail bin Syed Zin v Attorney-General [2021] 1 SLR 809 para 57.
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Accordingly, in view of the finding of conceptual similarity between the legal approach to general
equality rights in constitutional law and substantive review in administrative law, it becomes par-
ticularly relevant to consider how the relationship between the two sets of legal principles can be
rationalised.

The first possible way by which a distinction between general equality rights and substantive
review can be made has already been raised in the preceding discussion. One might argue that a
distinction can be made between both sets of principles by way of the nature of review applicable
under each - for example, proportionality review attaches to prima facie infringements of constitu-
tional equality in Hong Kong while the doctrine of irrationality applies to challenges brought
against ordinary executive action generally. However, such a distinction has proven challenging
to maintain in practice. As was observed earlier in our evaluation of the Court of Final Appeal deci-
sion in QT, both types of review were elided somewhat in the court’s analysis. Also, as a conceptual
matter, one might wonder whether proportionality and irrationality review are indeed substantially
different at all, as Craig’s and Williams’ arguments referenced earlier have pointed out.

Further, even if one assumes that there is a meaningful difference between both types of review,
how would one determine when each type of review would be triggered? The ostensible answer
would be that proportionality review would be triggered where a distinction has occurred which
forms a prima facie infringement of the general equality right, while irrationality review would
be triggered in other situations. As was argued earlier, however, this answer is less workable than
one might have initially surmised. Most, if not all, government action can be framed as requiring
distinctions, and the very exercise of determining whether there has been a distinction prima
facie infringing upon the general equality right itself overlaps substantially with a test of rational
justification.

A second possible means of distinguishing the two sets of legal principles would be to highlight
the difference in burden of proof. One might argue that under a general equality right in constitu-
tional law, the burden is on the applicant to prove a prima facie infringement - thereafter, the bur-
den of proof shifts to the government authority in question to justify the infringement. In contrast,
under substantive review in administrative law, the burden is on the applicant to prove that the gov-
ernment action in question is unreasonable. Accordingly, the manner by which the law allocates
burden of proof renders a constitutional challenge more favourable to an applicant from the per-
spective of litigation strategy.

It is suggested, however, that while this approach does indeed provide a distinction between the
two sets of legal principles on its face, it is quite unsatisfactory as a meaningful difference between a
general equality right in constitutional law and substantive review in administrative law. The advan-
tage accorded to constitutional challenges as a matter of burden of proof presumes that there is a
valid distinction between a violation of a constitutional general equality right and an unlawful gov-
ernment act under substantive review in administrative law. But the problem precisely is that the
principles governing when a violation of a general equality right has occurred are substantially simi-
lar to the principles of substantive review. If this is the case, then the conferral of a procedural
advantage to applicants alleging violations of constitutional equality as compared to applicants
arguing that government action was irrational is quite arbitrary in nature. Accordingly, this pro-
posed basis of distinction between the two sets of legal principles serves to underscore the problem
of doctrinal incoherence resulting from conflation, rather than address it.

A third possible mode by which a distinction between general equality rights and substantive
review can be made is to effectuate general equality rights primarily through the idea of equality
as non-discrimination, rather than the idea of equality as rationality. This ought to make instinctive
sense. Indeed, if it is the concept of equality as rationality that is causing the substantial overlap with
the principles of substantive review, then the obvious solution would be to rely more upon the alter-
native approach by which a general equality right can be effected.
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An approach by which this could be done would be how the US Supreme Court has interpreted
the US Fourteenth Amendment — as mentioned earlier, the US Supreme Court has spelled out cer-
tain categories of impermissible classifications such as race and alienage which would trigger a
higher standard of review. On this approach, it would be the court’s responsibility to articulate
the relevant categories of impermissible classifications, and to specify the proper standard of review
that would be applied to each category.

There is scholarly support for the view that such a solution would give better effect to the idea of
equality than the concept of equality as rationality. Indeed, equality as rationality can be perceived
as at best giving effect to a formal vision of equality — that like cases have to be treated alike — and
not doing enough to further the idea of substantive equality.”> Scholars have argued that an
approach to general equality rights based on equality as rationality would inadequately address
issues of substantive equality such as equality of opportunity and systemic discrimination of disad-
vantaged minorities.” Insofar as equality as rationality does indeed further a vision of formal equal-
ity, scholars have argued that it presents a merely procedural understanding of equality which fails
to take account of the ‘substantive social outcomes of a law’s formal application.”* Rabinder Singh
has argued in favour of the importance of distinguishing equality analysis from regular principles of
administrative law, suggesting that it is important to formulate a distinct and rigorous discipline of
equality analysis which protects democratic principle by safeguarding the rights of otherwise disen-
franchised minority groups.” Indeed, if one adopts the perspective that equality is ‘a process of rea-
soning or a methodology’, directed at helping us think about the ‘larger social context’ and issues of
‘difference, disparity, disadvantage, disproportion and domination’, as Justice Sheilah Martin of the
Supreme Court of Canada argued, then one might consider that a legal approach to general equality
rights that is difficult to distinguish from substantive review would protect only an impoverished
vision of equality.”®

This approach raises its fair share of problems, however. First, how exactly should a court decide
whether a classification ought to be raised to the level of a suspect classification? Indeed, without a
principled framework by which the courts can decide how to designate certain classifications as sus-
pect, the concern would be that it will be difficult to limit the proliferation of suspect classifica-
tions.”” More fundamentally, one may be concerned that classifications which are designated as
suspect classifications will simply be a reflection of the moral preferences of the bench - a point
that acquires greater force when one notes that whether classifications such as sexual orientation
ought indeed be suspect classifications has been the subject of considerable controversy in the public
square. Scholars have raised the concern that arrogating such power to the courts would risk the
judicial creation of a constitutional bill of rights’.’® Perhaps in recognition of these issues, the
US Supreme Court has become noticeably hesitant to expand or develop the categories of suspect

See, for example, Andrews v Law Society of British Columbia [1989] 1 SCR 143, 170; Sheilah L Martin, ‘Equality
Jurisprudence in Canada’ (2019) 17 New Zealand Journal of Public and International Law 127, 134-135.

*Mary Eberts and Kim Stanton, ‘The Disappearance of the Four Equality Rights and Systemic Discrimination from
Canadian Equality Jurisprudence’ (2018) 38 National Journal of Constitutional Law 89, 119.

°*Anthony Robert Sangiuliano, ‘Substantive Equality as Equal Recognition: A New Theory of Section 15 of the Charter’
(2015) 52 Osgoode Hall Law Journal 607, 630.

®*Rabinder Singh, ‘Equality: The Neglected Virtue’ (2004) 2 European Human Rights Law Review 141, 148.

%Sheilah L Martin, ‘Equality Jurisprudence in Canada’ (2019) 17 New Zealand Journal of Public and International Law
127, 147.

’Tarunabh Khaitan, A Theory of Discrimination Law (Oxford University Press 2015) 50-51; Meital Pinto, ‘Arbitrariness
as Discrimination’ (2021) 34 Canadian Journal of Law and Jurisprudence 391, 414-415. See also Rosalind Dixon, ‘The
Supreme Court of Canada and Constitutional (Equality) Baselines’ (2013) 50 Osgoode Hall Law Journal 637 for an interesting
study of the effect that the number of categories of impermissible differentiation can have on the development of equality
jurisprudence.

*Teremy Kirk, ‘Constitutional Implications (IT): Doctrines Of Equality And Democracy’ (2001) 25 Melbourne University
Law Review 24, 42.
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classifications.”” Given the potential breadth of the notion of equality and its moral salience -
indeed, a general right to equality may even be interpreted as placing upon government authorities
a positive duty to reduce various forms of inequality — such concerns of judicial overreach are
accentuated to the extent that judges are called upon to infuse moral content into the legal meaning
of equality.

A second issue with such an approach is constitution-specific - some common law constitutional
jurisdictions possess written constitutions containing both general equality rights as well as consti-
tutional provisions proscribing certain categories of impermissible differentiation. Indeed, this is
precisely the situation in Hong Kong and Singapore.'® The issue therefore would be that in
such jurisdictions, specifying the general equality right by way of equality as non-discrimination
may cause the general equality right to overlap with other constitutional provisions which already
articulate categories of impermissible differentiation.

It is clear that none of these approaches are perfect — each one presents unique and difficult pro-
blems. In these circumstances, it is proposed that the third approach - effecting general equality
rights principally through the idea of equality as non-discrimination - is the least problematic of
the three. The problems it raises, while important to take into account, are not insurmountable.
Indeed, looking at the first issue with this approach raised earlier, one way of characterising the
problem is that it is fundamentally a concern about the capacity for judicial overreach. Judicial over-
reach is not an inevitable outcome of this approach. Framed as such, this problem can be addressed
via the provision of a principled legal framework by which suspect classifications can be identified.

This is an endeavour which has already attracted a vigorous and illuminating discussion.'”" A
particularly noteworthy contribution in this regard comes from Tarunabh Khaitan in his landmark
monograph on discrimination law.'** Khaitan argued that suspect classifications can be identified as
suspect on the basis of two cumulative requirements. First, the ground must classify ‘persons into
groups with a significant advantage gap between them’.'”> Observing that the disadvantages suf-
fered by certain groups can come in various forms - political, socio-cultural, and material -
Khaitan argued that the advantage gap does not need to be absolute in the sense that the well-being
of the disadvantaged group has fallen below a certain objective standard, but rather that relative
advantage gaps between a disadvantaged and advantaged group would suffice.'™ Second, the
ground must either be immutable’ or constitute ‘a fundamental choice’.'”® This requirement
expresses the idea that the ground ought to be ‘normatively irrelevant’ — in other words, ‘our
possession of these grounds should not affect how successful our lives are’.'”® Khaitan argued
that protection of characteristics which are the result of fundamental choice rests along the same
spectrum of protection of immutable characteristics, insofar as changes to fundamental choices
such as marital or religious status would be ‘usually impossible without significant personal costs
to the individual’.""’

The reason for this elaboration of Khaitan’s proposal is to illustrate the detail by which frame-
works to identify suspect classifications can be articulated. The point is that the concern relating to
how suspect classifications ought to be identified is not a systematic incoherence in principle with

*’Eisen (n 4) 74-75.

'%Constitution of the Republic of Singapore, art 12(2), and Hong Kong Bill of Rights Ordinance, art 1, specify categories
of impermissible differentiation.

101petersen (n 4) 423-424; Cass R Sunstein, ‘The Anticaste Principle’ (1994) 92 Michigan Law Review 2410; Tarunabh
Khaitan, A Theory of Discrimination Law (Oxford University Press 2015).

192K haitan (n 97); Petersen (n 4) 423-424.

193K haitan (n 97) 50-51.

'%*Khaitan (n 97) 56.

195Khaitan (n 97) 50-51.

19K haitan (n 97) 56-57.

'”Khaitan (n 97) 59-60.
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this approach, but rather is of the kind which can be mitigated through the careful provision of
principled frameworks of analysis. This provides the basis for a response to the second issue
with this approach highlighted earlier. Indeed, if a principled framework can be formulated for
the judicial articulation of suspect classifications under a general equality right, this means that a
general equality right can be distinguished from other constitutional provisions specifying categories
of impermissible differentiation on the basis that it would allow judges the flexibility to incremen-
tally develop the types of constitutionally impermissible differentiations, beyond those which have
already been expressly identified in the constitutional text.'*®

Effecting a general equality right principally by way of the idea of equality as non-discrimination
can still incorporate reference to the idea of equality as rationality. One manner by which equality as
rationality remains relevant would be the provision of a defence of justification for differentiations
falling under suspect classifications, which would test ‘the desirability of the objective sought to be
achieved’ against ‘the proportionality and necessity of the discriminatory means employed’.'””
Where constitutional review of legislation is concerned, taking further reference from US
Supreme Court jurisprudence, a lower-level and more permissive rational basis review could be
applied for differentiations not falling within suspect classifications. Where review of executive
action on the basis of a general equality right is concerned, however, a qualification to the incorp-
oration of equality as rationality may have to be made. Indeed, otherwise, an overlap with substan-
tive review in administrative law would resurface. It is suggested therefore that such rational basis
review of executive action ought not to be available under general equality rights applied to execu-
tive action. Assessments of the rational justifiability of executive action simpliciter ought to be con-
fined to administrative law. This will serve to preserve the distinctiveness of general equality rights
in constitutional law as compared to common law administrative law. This may indeed require a
significant readjustment to the way general equality rights have been approached - as mentioned
earlier, the weight of authority thus far leans in favour of effectuating general equality rights through
equality as rationality even where executive action is concerned. But such a readjustment may be
necessary for the sake of doctrinal coherence.

Provided that the judicial formulation of suspect classifications is properly constrained in a prin-
cipled manner, the key advantage of such an approach becomes clearer — implementing a general
right to equality by way of equality as non-discrimination furthers substantive equality most directly
by explicitly addressing the most odious forms of discrimination that government authorities can
effect. Indeed, such an approach would focus judicial attention on articulating what exactly is odi-
ous about certain classifications."'’

The analytical advantage of such an approach in terms of getting most directly at substantive
equality can be illustrated by way of an example. Returning to the facts of QT, it will be recalled
that the Court of Final Appeal approached the case by ultimately considering whether the
Director’s decision was rationally justifiable under the test of proportionality. If the approach sug-
gested here were to be adopted, the court would have to determine whether a differentiation drawing
upon a category of impermissible differentiations had occurred. In this regard, no relevant category
concerning differentiations on the basis of sexual orientation existed in Hong Kong jurisprudence at
the material time. This would mean that specific attention would have to be paid to the issue of
whether such a category ought to be created - in other words, should classification on the basis

198 A further advantage of such an approach is that by carving out distinct zones of application for general equality rights
and non-discrimination rights identifying specific categories of impermissible discrimination, it would minimise the possi-
bility of the courts failing to distinguish general equality rights from non-discrimination rights, as has historically occurred in
the jurisprudence of the Supreme Court of India - see, for more information, Tarunabh Khaitan, ‘Beyond Reasonableness - A
Rigorous Standard of Review for Article 15 Infringement’ (2008) 50 Journal of the Indian Law Institute 177, 192-196.

19K haitan (n 97) 79.

""%Indeed, such an approach would address many of the concerns that commentators have raised about the reasonable
classification test in Singapore — see n 78 above.
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of sexual orientation be considered odious enough to merit special constitutional approbation, inde-
pendent of the objectives such classification would be directed at achieving? This, one might think,
was the central substantive equality issue at stake here. And this central issue would have certainly
benefitted from focused judicial attention. Adopting Khaitan’s framework, the relevant questions
here would be whether the ground of sexual orientation classifies persons into groups with a sig-
nificant advantage gap between them, and whether it amounts to an immutable or fundamental
choice.

In contrast, proportionality analysis on its own would be merely directed at means-ends ration-
ality and an analysis of the weight and balance accorded to relevant factors - crucially, it would not
direct express attention towards the central substantive equality issue of whether some differentia-
tions are particularly odious in themselves, independent of the ends they are directed towards
achieving, and whether they therefore ought to be scrutinised particularly carefully. On this
approach, should the court indeed be able to articulate reasons for why classifications on the
basis of sexual orientation ought to receive special constitutional approbation, the classification
in QT would then be assessed on the basis of proportionality review, demanding a tight correlation
between the relevant differentiation and its purpose, as well as a sufficiently high threshold of
importance for the ends sought to be achieved. If the court determines that such a classification
ought not to receive special constitutional approbation, the classification would be assessed on
the basis of regular irrationality review in administrative law — thereby preserving a meaningful dis-
tinction between the legal approach taken to general equality rights in constitutional law and com-
mon law substantive review.

Opverall, therefore, it is suggested that this mode of rationalising the relationship between general
equality rights in constitutional law and substantive review in administrative law is the least undesir-
able — while it is by no means perfect, it presents drawbacks which are at least capable of mitigation.

In sum, this article has sought to argue that there is a conceptual similarity between substantive
review in administrative law and general equality rights in constitutional law, insofar as they have
been effectuated through the concept of equality as rationality. Drawing upon Hong Kong and
Singapore as test cases, this article has illustrated that both jurisdictions have struggled to articulate
meaningful differences between both sets of legal principles. Pointing out that this state of affairs is
problematic, primarily for the reason that both sets of legal principles exist at different levels in the
legal order, the article argued that the least problematic approach towards addressing this conflation
is to articulate general equality rights primarily by way of the idea of equality as non-discrimination.
While this approach is not entirely unproblematic, the problems it raises are preferable to the pro-
blems of systemic doctrinal incoherence which a conflation between the two sets of legal principles
would bring about.

Even if the proposal in this article were to be accepted, other issues remain to be resolved: How
should direct or indirect discrimination on the basis of suspect classifications be analysed? What is
the proper standard of review that should be adopted for differentiations on the basis of suspect
classifications? What ought to be the appropriate remedy? The article’s contribution, nevertheless,
has been to raise these issues for discussion even in the context of general equality rights, which
have otherwise been commonly effected only by way of the idea of equality as rationality. This, it
is hoped, will be a contribution that paves the way for greater doctrinal coherence in the manner
by which general equality rights are effected in law.
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