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Abstract Binding taxpayer-initiated international dispute resolution has
traditionally played a minor role in the international tax system. Despite
being long pursued by corporate interests and increasingly accepted by
developed countries, international tax arbitration has remained less
developed and less respectful of private interests than investor—State
arbitration. The binding multilateral dispute settlement endorsed by over
130 countries as part of the Organisation for Economic Co-operation and
Development’s Two Pillar Solution to issues raised under Action 1 of the
Base Erosion and Profit Shifting (BEPS) project marks a change and is
noteworthy at a time when some States are reconsidering their consent to
the international adjudication of trade and investment disputes. The design
of international dispute settlement in the Two Pillar Solution, and the focus
on the protection of multinationals from juridical double taxation, displays
little appreciation of the experience with dispute settlement in international
trade and investment over the past two decades.
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I. INTRODUCTION

Global tax governance is characterised by intergovernmentalism with specks of
multilateralism and is supported by a network of shared norms and
expectations.! Putting aside the European Union (EU), multilateral treaties
have had only a marginal impact on the setting of the rules for cross-border
income taxation.? The cross-border income tax regime derives its structure
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' R Mason, ‘The Transformation of International Tax’ (2020) 114(3) AJIL 353; RS Avi-
Yonah, Advanced Introduction to International Tax Law (Edward Elgar 2015).

2 CNoonan and V Plekhanova, ‘Compliance Challenges of the BEPS Two-Pillar Solution’ (2022) 5
BTR 512, 515-16. Multilateral agreements on cooperation in tax matters have, however, made a
substantial contribution to tackling tax evasion and avoidance, such as the Convention on Mutual
Administrative Assistance in Tax Matters, which opened for signature on 25 January 1988, and has
146 participating jurisdictions. See Organisation for Economic Co-operation and Development
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from bilateral double tax treaties, and from non-binding standards for cross-
border taxation of income and capital agreed in the Organisation for
Economic Co-operation and Development (OECD) and, to a lesser extent,
the United Nations (UN).? Double tax treaties allocate the rights to tax
between countries and collectively constrain the approach that an individual
jurisdiction can take to cross-border income tax issues. The purpose of these
treaties is to minimise the risk of juridical double taxation and tax
discrimination of non-residents. Over 3,000 bilateral double tax treaties are in
force around the world.# They follow either the OECD or the UN Model Tax
Convention,®> which are themselves very similar and reflect the conceptual
structure of the first model treaty drafted by a League of Nations Committee
of Technical Experts in 1927.¢ The approach to dispute settlement in double
tax treaties has traditionally been distinct from trade or investment treaties,
shunning both binding State—State and binding State—taxpayer dispute
settlement. Many double tax treaties have a Mutual Agreement Procedure
(MAP). The procedure is based on Article 25 of either the OECD Model Tax
Convention or the UN Model Tax Convention and allows taxpayers to
challenge actions of States participating in a double tax agreement when
these actions result in taxation that is not in accordance with the agreement.”
Over the last 15 years, developed countries have moved to accept mandatory
arbitration in double tax treaties. An option of binding arbitration was included

(OECD), Convention on Mutual Administrative Assistance in Tax Matters <https:/www.oecd.org/tax/
exchange-of-tax-information/convention-on-mutual-administrative-assistance-in-tax-matters.htm>.

3 The desire of the developed countries for the OECD to retain its central position in global tax
governance can be seen in defeat of the amendment proposed by the United States to the UN General
Resolution. See UNGA Draft Res, ‘Promotion of Inclusive and Effective International Tax
Cooperation at the United Nations’ (16 November 2022) UN Doc A/C.2/77/L.11/Rev.1; the US
proposal, ‘United States: Amendment to Draft Resolution A/C.2/77/L.11/Rev.1: Promotion of
Inclusive and Effective International Tax Cooperation at the United Nations’ (22 November
2022) UN Doc A/C.2/77/CRP.2; and the vote result (23 November 2022) <https:/www.un.org/
en/ga/second/77/docs/voting/CRP.2.pdf>. See the summary of the discussion in the press release:
UN, ‘Concluding Its Session, Second Committee Approves 11 Draft Resolutions, Including Texts
on Women’s Development, Global Tax Cooperation, Entrepreneurship’ (23 November 2022) UN
Doc GA/EF/3579 <https:/press.un.org/en/2022/gaef3579.doc.htm>.

4 The leading work on tax treaties is P Baker, Double Taxation Conventions (3rd edn, Sweet &
Maxwell 2022).

5 The latest versions of the model tax treaties are: OECD, Model Tax Convention on Income
and on Capital (21 November 2017) <https:/read.oecd-ilibrary.org/taxation/model-tax-convention-
on-income-and-on-capital-2017-full-version_g2g972ee-en>; and UN, Model Double Taxation
Convention between Developed and Developing Countries 2021 (September 2021) <https:/
www.un.org/development/desa/financing/sites/www.un.org.development.desa.financing/files/
2022-03/UN%20Model_2021.pdf>.

© Fora history of the international income tax regime, see S Jogarajan, Double Taxation and the
League of Nations (CUP 2018).

7 The MAP can be traced back to Article XVI of the 1943 League of Nation’s Model Bilateral
Convention for the Prevention of the Double Taxation of Income. League of Nations Fiscal
Committee, Model Bilateral Conventions for the Prevention of International Double Taxation
and Fiscal Evasion: Second Regional Tax Conference, Mexico, D.F., July 1943 (League of
Nations 1945).
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in the MAP article of the OECD Model Tax Convention in 2008 following long-
term corporate advocacy.® In 2013, the OECD and Group of Twenty (G20)
launched the Base Erosion and Profit Shifting (BEPS) project.® BEPS refers
to tax planning strategies that exploit gaps and mismatches in tax rules to
avoid paying income tax—usually by shifting profits to low- or no-tax
jurisdictions where there is often little or no real economic activity.'® In
2015, over 60 countries agreed to 15 Actions under the BEPS project. BEPS
Action 14 sought to enhance the scope and effectiveness of dispute settlement
mechanisms in bilateral double tax treaties, including through taxpayer access
to mandatory binding arbitration.!!

In 2016, the OECD and G20 members established an Inclusive Framework, a
structure which allows interested countries and jurisdictions to work on an equal
footing with the OECD and G20 members in the next phase of the BEPS project.
This structure currently includes 141 countries.!> In 2017 many of these
countries signed a Multilateral Instrument to Prevent BEPS which, among
other things, gave effect to rules developed under BEPS Action 14.13
Signatories were free to opt out of some of the Instrument’s provisions. As a
result, only about 30 countries, mostly developed countries and low- or no-
tax jurisdictions, committed to mandatory binding arbitration for certain tax
disputes.

In October 2021, corporate interests obtained the inclusion of mandatory
binding arbitration as part of a core component of the so-called Two Pillar
Solution to the income tax challenges of digitalisation.!# Despite traditionally

8 M Hearson and TN Tucker, ““An Unacceptable Surrender of Fiscal Sovereignty”: The
Neoliberal Turn to International Tax Arbitration’ (2021) PerspectivesPol https:/doi.org/10.1017/
S1537592721000967, 1. See also D Ring, ‘Who is Making International Tax Policy?
International Organizations as Power Players in a High Stakes World’ (2009) 33(3)
FordhamIntlLJ 697. The MAP of the UN Model Double Taxation Convention contains two
alternatives. Only Alternative B provides for binding arbitration, and then only on the request of
a competent authority rather than the taxpayer. UN Model Double Taxation Convention (n 5) art
25, Alternative B, para 5.

° OECD, Addressing Base Erosion and Profit Shifting (12 February 2013) <https:/read.oecd-
ilibrary.org/taxation/addressing-base-erosion-and-profit-shifting_9789264192744-en#paged>;
OECD, Action Plan on Base Erosion and Profit Shifting (19 July 2013) <https:/read.oecd-ilibrary.
org/taxation/action-plan-on-base-erosion-and-profit-shifting_9789264202719-en#page1>.

19 OECD, ‘What Is BEPS?’ <www.oecd.org/tax/beps/about>. See also OECD, Addressing
Base Erosion and Profit Shifting, ibid.

"' OECD, Making Dispute Resolution Mechanisms More Effective, Action 14: 2015 Final
Report (5 October 2015) <https:/read.oecd-ilibrary.org/taxation/making-dispute-resolution-
mechanisms-more-effective-action-14-2015-final-report_9789264241633-en#pagel>. See also
OECD, Action Plan on Base Erosion and Profit Shifting (n 9) 23-4.

12 OECD, ‘Members of the OECD/G20 Inclusive Framework on BEPS’ (as of November 2021)
<htt§://www.0ecd.org/tax/beps/inclusive—framework—on—beps—composition.pdf>.

13" Multilateral Convention to Implement Tax Treaty Related Measures to Prevent Base Erosion
and Profit Shifting, often referred to as ‘MLI’.

!4 OECD, “Statement on a Two-Pillar Solution to Address the Tax Challenges Arising from the
Digitalisation of the Economy’ (8 October 2021) <https:/www.oecd.org/tax/beps/statement-on-a-
two-pillar-solution-to-address-the-tax-challenges-arising-from-the-digitalisation-of-the-economy-
october-2021.pdf> (Statement of 8 October 2021). See also the responses of AstraZeneca (p 5) and

https://doi.org/10.1017/50020589323000118 Published online by Cambridge University Press


https://doi.org/10.1017/S1537592721000967
https://doi.org/10.1017/S1537592721000967
https://doi.org/10.1017/S1537592721000967
https://read.oecd-ilibrary.org/taxation/addressing-base-erosion-and-profit-shifting_9789264192744-en%23page4
https://read.oecd-ilibrary.org/taxation/addressing-base-erosion-and-profit-shifting_9789264192744-en%23page4
https://read.oecd-ilibrary.org/taxation/addressing-base-erosion-and-profit-shifting_9789264192744-en%23page4
https://read.oecd-ilibrary.org/taxation/action-plan-on-base-erosion-and-profit-shifting_9789264202719-en%23page1
https://read.oecd-ilibrary.org/taxation/action-plan-on-base-erosion-and-profit-shifting_9789264202719-en%23page1
https://read.oecd-ilibrary.org/taxation/action-plan-on-base-erosion-and-profit-shifting_9789264202719-en%23page1
http://www.oecd.org/tax/beps/about
https://read.oecd-ilibrary.org/taxation/making-dispute-resolution-mechanisms-more-effective-action-14-2015-final-report_9789264241633-en%23page1
https://read.oecd-ilibrary.org/taxation/making-dispute-resolution-mechanisms-more-effective-action-14-2015-final-report_9789264241633-en%23page1
https://read.oecd-ilibrary.org/taxation/making-dispute-resolution-mechanisms-more-effective-action-14-2015-final-report_9789264241633-en%23page1
http://www.oecd.org/tax/beps/inclusive-framework-on-beps-composition.pdf
http://www.oecd.org/tax/beps/inclusive-framework-on-beps-composition.pdf
https://www.oecd.org/tax/beps/statement-on-a-two-pillar-solution-to-address-the-tax-challenges-arising-from-the-digitalisation-of-the-economy-october-2021.pdf
https://www.oecd.org/tax/beps/statement-on-a-two-pillar-solution-to-address-the-tax-challenges-arising-from-the-digitalisation-of-the-economy-october-2021.pdf
https://www.oecd.org/tax/beps/statement-on-a-two-pillar-solution-to-address-the-tax-challenges-arising-from-the-digitalisation-of-the-economy-october-2021.pdf
https://www.oecd.org/tax/beps/statement-on-a-two-pillar-solution-to-address-the-tax-challenges-arising-from-the-digitalisation-of-the-economy-october-2021.pdf
https://doi.org/10.1017/S0020589323000118

440 International and Comparative Law Quarterly

strong resistance to taxpayer-initiated international tax arbitration outside of the
OECD, especially from developing countries, and concerns raised by tax and
political science scholars,!> 138 members of the Inclusive Framework agreed
to an unprecedented role for binding dispute settlement within the
international income tax regime without much fanfare.!® This sudden turn of
events warrants attention.

International dispute settlement will be available unevenly across different
components of the Two Pillar Solution. Most significantly, Pillar One of the
Two Pillar Solution will create a new taxing right, labelled ‘Amount A’, for
the jurisdictions in which certain very large multinationals sell their products
and derive non-routine profits.!” The proposed multilateral convention that
will establish the right to collect Amount A will permit multinationals to elect
to have matters related to Amount A resolved in a mandatory and binding
manner if State actions create a risk of juridical double taxation.'® An
arbitration decision relating to Amount A would bind all jurisdictions that are
party to the multilateral convention establishing the right to collect Amount A.

The embrace of taxpayer-initiated, mandatory and multilaterally binding
arbitration by the members of the Inclusive Framework is out of step with
developments in international economic law.!® The triumphalist rhetoric of
international economic lawyers of two decades ago has disappeared, because
of the sovereignty and legitimacy concerns of developed and developing
countries created by international dispute settlement. The United States, for
example, caused the World Trade Organization (WTO) dispute settlement
system to collapse in 2019. Many States are rejecting or seeking to limit
binding investor—State dispute settlement. The EU and other States are
seeking to develop an appellate mechanism for investor—State dispute
settlement because of the perceived shortcomings of ad hoc international

BIAC (pp 43-4) to the OECD, ‘Tax Challenges Arising from Digitalisation: Public Comments
Received on the Pillar One and Pillar Two Blueprints’ (12 October—14 December 2020) <https:/
www.oecd.org/tax/beps/public-comments-received-on-the-reports-on-pillar-one-and-pillar-two-
blueg)rints.htm>.

15 See, eg, SA Rocha, ‘The Other Side of BEPS: “Imperial Taxation” and “International Tax
Imperialism™” in SA Rocha and A Christians (ed), Tax Sovereignty in the BEPS Era (Wolters
Kluwer 2017); Hearson and Tucker (n 8) 4-5.

'® OECD, ‘Members of the OECD/G20 Inclusive Framework on BEPS joining the October
2021 Statement on a Two-Pillar Solution to Address the Tax Challenges Arising from the
Digitalisation of the Economy as of 16 December 2022’ (16 December 2022) <https:/www.oecd.
org/tax/beps/oecd-g20-inclusive-framework-members-joining-statement-on-two-pillar-solution-
to-address-tax-challenges-arising-from-digitalisation-october-2021.pdf>.

'7 See Section III of this article.

'8 OECD, Statement of 8 October 2021 (n 14) 2; OECD, ‘Tax Challenges Arising from
Digitalisation — Report on Pillar One Blueprint’ (14 October 2020) para 705 <https:/www.oecd.
org/tax/beps/tax-challenges-arising-from-digitalisation-report-on-pillar-one-blueprint-beba0634-
en.htm> (‘Report on Pillar One Blueprint’).

' The backlash against international courts extends beyond international economic law. MR
Masden, P Cebulak and M Weisbusch, ‘Backlash Against International Courts: Explaining the
Forms, and Patterns of Resistance to International Courts’ (2018) 14 IntJLC 197.
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arbitration. Tax arbitration procedures have attracted increased attention in the
tax literature, but with only limited engagement with the challenges that dispute
settlement is facing in other areas of international economic law.2? So, it is both
surprising and unsurprising that the recent embrace of binding mandatory
dispute settlement in international taxation has occurred without any apparent
reference to the challenges that dispute settlement has faced in trade and
investment treaties. This article seeks to understand the likely future of
international tax arbitration under the Two Pillar Solution in light of the
existing role of arbitration in double tax treaties and the experience of other
international economic law dispute settlement processes. For different
reasons, the experiences under the international trade and investment regimes
suggest that Two Pillar Solution dispute settlement processes and the
ongoing Two Pillar Solution policy development and implementation will
generate growing concerns with legitimacy and sovereignty. A rosy future is
not assured. Greater investment in ensuring the legitimacy of dispute
settlement processes is required.

The article proceeds as follows. Sections II and III examine how MAP
arbitration and mandatory binding dispute resolution under the Two Pillar
Solution is likely to operate. Section IV asks what lessons the international
income tax regime may learn from the recent collapse of the WTO Appellate
Body. Section V argues, despite the unique features of international tax
arbitration, that many of the key concerns expressed about WTO dispute
settlement and investor—State dispute settlement (ISDS) are applicable to
binding arbitration under the Two Pillar Solution. Section VI concludes.

I. MAP ARBITRATION
A. Arbitration in International Taxation

Recognising that income from cross-border activities might be taxed in more
than one jurisdiction, the model tax treaties provide that the country where
income is generated (the source State) should have priority over the country
of the taxpayer’s residence (the residence State), and that active (business)
income should be taxed at source, while passive (investment) income should
be taxed on a residence basis. Much tax planning and cross-border income
tax avoidance by multinationals takes advantage of the structure of the
international income tax system, often by shifting profits to low- or no-tax
jurisdictions where there is often little or no real economic activity. The

20 The literature generally supports a greater role for arbitration in international tax. See, eg, HJ
Ault, ‘Tax Treaty Arbitration: A Reassessment’ in G Kofler, R Mason and A Rust (eds), Thinker,
Teacher, Traveler: Reimagining International Tax (IBFD 2021); WC Haslehner and M Kobetsky,
‘ Arbitration after BEPS” in Kofler, Mason and Rust (eds), ibid 221-32; however, see H Mann, ‘The
Expanding Universe of International Tax Disputes: A Principled Analysis of the OECD
International Tax Dispute Settlement Proposals’ (2023) 31(1) AsiaPacLRev 268.
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efforts of one State to collect corporate income tax, close loopholes and respond
to new forms of business organisation and tax planning may be challenged by a
taxpayer or another State as inconsistent with a double tax treaty. Contentious
cross-border tax rules and application of tax treaties are mostly litigated by
taxpayers in national courts.2! While cross-border tax matters are not
infrequently the subject of inter-State consultations, the model tax
conventions do not contain a standalone State—State dispute settlement
mechanism. Double tax treaties of developed States, however, often have
MAP provisions for resolving difficulties that arise out of the treaty.??

Like investor—State dispute settlement, the MAP is an outgrowth of the
process of diplomatic protection in general international law whereby a State
asserts a claim against another State because one of its nationals has been
treated in a manner that is in violation of international law.??> Under the
MAP, on the request of the taxpayer, the competent authorities of the
Contracting States engage with each other and endeavour to resolve disputes
that arise from the way that one or both contracting States have interpreted or
applied the tax treaty.>* The issues which may be subject to the MAP include
transfer pricing adjustments, attribution of profits to permanent establishments,
determination of residence of individuals and companies, deduction of
withholding taxes, application of tax treaty anti-abuse provisions and the
application of domestic anti-avoidance provisions. The competent authorities
are required to endeavour to resolve the case by mutual agreement. If
agreement is reached, it must be implemented by the contracting States.?>
The competent authorities may also resolve by mutual agreement any
difficulties or doubts arising as to the interpretation or application of the tax
treaty and eliminate double taxation in cases not provided under the treaty.2°

2! Exceptionally, some tax disputes are able to be litigated under international trade or
investment treaties. See, eg, M Davie, ‘Taxation-Based Investment Treaty Claims’ (2015) 6(1)
JIDS 202; J Chaisse, ‘Investor—State Arbitration in International Tax Dispute Resolution: A Cut
Above Dedicated Tax Dispute Resolution’ (2015) 25 VaTaxRev 149; M Lang et al, The Impact
of Bilateral Investment Treaties on Taxation (IBFD 2017); CL Neufeldt, “The WTO and Direct
Taxation: Direct Tax Measures and Free Trade’ (2018) 59 HarvIntlLJ 3; L Rubini, ‘Between
Sovereignty and Complexity: The Settlement of Tax Disputes by the World Trade Organization’
(2023) 31(1) AsiaPacLRev 204.

22 New Zealand, for example, has 40 double tax agreements, 11 tax information exchange
agreements, and six supplementary agreements to those information exchange agreements, each
of which contains a MAP article. See Inland Revenue, New Zealand Government, ‘Mutual
Agreement Procedure (MAP)’ <https:/www.ird.govt.nz/international-tax/double-tax-agreements/
mutual-agreement-procedure>.

3 For a concise summary of the law of diplomatic protection, see J] Dugard, ‘Diplomatic
Protection’ in J Crawford, A Pellet and S Olleson (eds), The Law of International Responsibility
(OUP 2010).

24 OECD, Model Tax Convention (n 5) art 25(1). See also OECD, ‘Commentary on Article 25 of
the OECD Model Tax Convention on Income and on Capital: Full Version’ (as it read on 21
November 2017) (OECD Publishing 2019) para 73; OECD, Manual on Effective Mutual
Agreement Procedures (MEMAP) (OECD Publishing 2007) <https:/www.oecd.org/ctp/
38061910.pdf>. 25 OECD, Model Tax Convention (n 5) art 25(2). 26 ibid, art 25(3).
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The number of MAP cases commenced each year has been growing since
2016.27 In 2020, 2,508 cases were started, and 1,725 cases were closed.28 Of
the cases started and closed, 1,178 and 667 were transfer pricing cases. In
2018, just over 75 per cent of MAP cases were resolved, that is, the relevant
competent authorities were able to reach agreement on the matter. The
process is less effective in resolving the ‘big’ cases.?” MAP cases are very
concentrated, with 25 jurisdictions accounting for 95 per cent of the cases
started in 2020.30

Consistent with its origins in diplomatic protection, the MAP requires the
competent authorities to act in good faith but does not require them to reach
an agreement or to disclose their exchanges to the taxpayer.3! As noted in the
Introduction, over the past decade and a half, tax law, following the broader
trend in international law, started giving more attention to individual
remedies under international rules.?? While most do not, the MAP provisions
in some treaties now permit the taxpayer to submit issues that the competent
authorities cannot resolve by mutual agreement to binding arbitration.33 This
was occurring at a time when some States were becoming increasingly wary
of and withdrawing their consent to international dispute settlement in other
areas of economic law, which reflects the general detachment of international
tax law from other areas of international law.

Before the 2017 Multilateral Instrument to Prevent BEPS was signed,?* a
little more than 200 double tax treaties included an arbitration procedure, and
even then often arbitration was neither mandatory nor binding and the treaties

27 OECD, ‘New Mutual Agreement Procedure Statistics on the Resolution of International Tax
Disputes Released on OECD Tax Certainty Day’ (OECD News, 22 November 2022) <https:/search.
oecd.org/tax/forum-on-tax-administration/news/new-mutual-agreement-procedure-statistics-on-
the-resolution-of-international-tax-disputes-released-on-oecd-tax-certainty-day.htm>.

2 OECD, ‘2020 Mutual Agreement Procedure Statistics’ <https:/www.oecd.org/tax/dispute/
mutual-agreement-procedure-statistics.htm>.

2% MA Markham, ‘Arbitration and Tax Treaty Disputes’ (2019) 35 ArbIntl 473, 484. See also
PK Sidhu, ‘Is the Mutual Agreement Procedure Past Its “Best-Before Date” and Does the Future of
Tax Dispute Resolution Lie in Mediation and Arbitration?” (2014) 68(11) BullIntITaxn 590, section
24. 30 OECD, 2020 Mutual Agreement Procedure Statistics’ (n 28).

31 RJ Danon and S Wuschka, ‘International Investment Agreements and the International Tax
System: The Potential of Complementarity and Harmonious Interpretation’ (2021) 75(11/12)
BullIntlTaxn 687, section 2.2.

32 M Bothe, ‘Compliance in International Law’ in Oxford Bibliographies (OUP online, last
modified 28 October 2020).

33 OECD, Model Tax Convention (n 5) art 25(5). See C del Campo Azpiazu, ‘Dispute
Resolution Procedures in International Tax Matters: General Report’ in Cahiers de droit fiscal
international, vol 101 A (International Fiscal Association 2016) paras 4.1-4.2. Within the EU,
Council Directive (EU) 2017/1852 of 10 October 2017 on tax dispute resolution mechanisms in
the European Union [2007] OJ L265/1 provides a stronger basis for the arbitration of tax
disputes. See HM Pit, ‘The Changed Landscape of Tax Dispute Resolution within the EU:
Consideration of the Directive on Tax Dispute Resolution Mechanisms’ (2019) 47(8-9) Intertax
745.

34 Multilateral Convention to Implement Tax Treaty Related Measures to Prevent Base Erosion
and Profit Shifting (n 13).
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did not specify the procedure for the arbitration.3> Under Article 25(5) of the
OECD Model Tax Convention, only claims of taxation not consistent with
the tax treaty which were not resolved within two years of the submission of
all relevant information to the competent authorities may be submitted to
arbitration.3® Precedence is, however, given to domestic court processes. The
taxpayer is unable to initiate arbitration if a decision on the issues to be
submitted to arbitration has already been rendered by a court of
administrative tribunal of either State.?”

The MAP provisions in Article 25 have been criticised on many grounds,
including the limited access to them, uncertainty, lack of transparency, long
timeframe and no guarantee of resolution of the dispute.?® Some steps to
address these concerns were taken under BEPS Action 14 and the
Multilateral Instrument to Prevent BEPS. Countries that join the Inclusive
Framework must commit to implementing the 15 Action Items identified by
the OECD to combat BEPS and meet the four Minimum Standards. The
fourth Minimum Standard relates to treaty disputes and arbitration. Changes
to the MAP processes brought about under the Inclusive Framework, and the
signing of the Multilateral Instrument to Prevent BEPS, have improved both

35 HM Pit, ‘Arbitration under the OECD Multilateral Instrument: Reservations, Options and
Choices’ (2017) 71(10) BullIntlTaxn 568, section 7.3.

36 OECD, Model Tax Convention (n 5) art 25(5) as amended on 21 November 2017 provides:
‘Where,

(a) under paragraph 1, a person has presented a case to the competent authority of a
Contracting State on the basis that the actions of one or both Contracting States
have resulted for that person in taxation not in accordance with the provisions of
this Convention, and

(b) the competent authorities are unable to reach an agreement to resolve that case
pursuant to paragraph 2 within two years from the date when all information
required by the competent authorities in order to address the case has been
provided to both competent authorities,

any unresolved issues arising from the case shall be submitted to arbitration if the person so requests
in writing. These unresolved issues shall not, however, be submitted to arbitration if a decision on
these issues has already been rendered by a court or administrative tribunal of either State. Unless a
person directly affected by the case does not accept the mutual agreement that implements the
arbitration decision, that decision shall be binding on both Contacting States and shall be
implemented notwithstanding any time limits in the domestic laws of these States. The
competent authorities of the Contracting States shall by mutual agreement settle the mode of
application of this paragraph.’

See further, G Groen, ‘The Nature and Scope of the Mandatory Arbitration Provision in the
OECD Multilateral Convention (2016)’ (2017) 71(11) BullIntiTaxn 607, sections 1, 3.2.3.

37 Multilateral Convention to Implement Tax Treaty Related Measures to Prevent Base Erosion
and Profit Shifting (n 13) art 19(2).

3 See, eg, SE Malamis and Q Cai, ‘International Tax Dispute Resolution in Light of Pillar One:
New Challenges and Opportunities’ (2021) 75(2) BulllntlTaxn 94, sections 5.1.2-5.1.4; Danon and
Wauschka (n 31) section 2.2; J Salom and P Duss, ‘The Mutual Agreement Procedure: A Swiss
Perspective on Aspects of Action 14 of the OECD/G20 Base Erosion and Profit Shifting
Initiative’ (2018) 72(9) BulllntlTaxn 535, section 1; T Falcdo, ‘Granting Juridical Autonomy to
Article 25(5) of the Tax Treaty Model’ (2017) 4 BTR 453, 479-83; Groen (n 36) section 4.
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the effectiveness of MAPs and access to arbitration.3® The Instrument, however,
contains only optional provisions for the settlement of taxation disputes by
arbitration, because of objections to mandatory arbitration from many
jurisdictions.

The mandatory arbitration clause in the Multilateral Instrument to Prevent
BEPS is a modified and more detailed version of the clause in Article 25(5)
of the OECD Model Tax Convention. The Instrument did not formally
amend double tax treaties but modified some of the rights and obligations of
the parties to those treaties because it was a more recent treaty under Article
30(3) of the Vienna Convention on the Law of Treaties.*? Article 30 of the
Multilateral Instrument to Prevent BEPS expressly preserves the rights of the
parties to a double tax treaty to amend that treaty. The bilateral obligations
created by tax treaties and the Multilateral Instrument to Prevent BEPS
differentiate  MAP arbitration from a multilateral dispute settlement
mechanism. Under double tax treaty provisions like Article 25, disputes are
resolved through application of the relevant double tax treaty rather than
domestic law. This will probably increase the importance of the Explanatory
Statement adopted at the time of the Multilateral Instrument to Prevent BEPS
and any OECD Commentary on arbitration proceedings.*!

As of December 2022, 100 jurisdictions have signed the Multilateral
Instrument to Prevent BEPS.#? If all 100 ratified the Instrument and made no
reservations, up to 1,700 tax treaties could be modified. However, the
Instrument only modifies double tax treaties in force between parties to
the Instrument which have been listed by both parties as covered by the
Instrument.*> Modification is also subject to parties’ reservations. So far,
around 650 bilateral double tax treaties have been modified.#* The United

3% J Owens, ‘Mandatory Tax Arbitration: The Next Frontier Issue’ (2018) 46 Intertax 610; WW
Park and DR Tillinghast, Income Tax Treaty Arbitration (Sdu Fiscale & Financiéle Uitgevers 2004)
22; E Morris, ‘From Best Endeavours to Binding Arbitration: Eliminating Double Taxation’
(International Tax Review, 14 February 2019) <https:/www.internationaltaxreview.com/article/
2a68tf1dbv4158hqdyscg/from-best-endeavours-to-binding-arbitration-eliminating-double-
taxation>.

4% Vienna Convention on the Law of Treaties (adopted 23 May 1969, entered into force 27
January 1980) 1155 UNTS 331 (Vienna Convention).

“!' The Explanatory Statement was adopted at the same time as the text of the Convention, ie, on
24 November 2016. See OECD, ‘Explanatory Statement to the Multilateral Convention to
Implement Tax Treaty Related Measures to Prevent Base Erosion and Profit Shifting’ <https:/
www.oecd.org/tax/treaties/explanatory-statement-multilateral-convention-to-implement-tax-
treaty-related-measures-to-prevent-BEPS.pdf>. It will be seen as part of the ‘context’ for the
purposes of interpretation under the Vienna Convention, ibid, art 31(2).

2 OECD, Signatories and Parties to the Multilateral Convention to Implement Tax Treaty
Related Measures to Prevent Base Erosion and Profit Shifting, status as of 16 December 2022
<https:/www.oecd.org/tax/treaties/beps-mli-signatories-and-parties.pdf>. Initially 68 countries
and jurisdictions signed this convention.

43" Multilateral Convention to Implement Tax Treaty Related Measures to Prevent Base Erosion
and Profit Shifting (n 13) arts 1, 2.

4 Interestingly, the Note by the OECD Directorate for Legal Affairs, ‘Multilateral Convention
to Implement Tax Treaty Related Measures to Prevent Base Erosion and Profit Shifting: Functioning
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States has, however, not signed the Multilateral Instrument to Prevent BEPS.4°
Nonetheless, the Multilateral Instrument to Prevent BEPS entered into force on
1 July 2018.

So far, the Instrument has had a limited observable impact on tax arbitration.
As noted above, the mandatory binding arbitration provisions of the Instrument
(Articles 18 to 26) only apply if both jurisdictions to a dispute have expressly
decided that their bilateral double tax treaty is a covered tax agreement. Only 30
jurisdictions have opted in. Furthermore, few (if any) of these jurisdictions are
likely to be connected by double tax treaties to all of the other 29 jurisdictions
that are opting in.*® The Multilateral Instrument to Prevent BEPS also permits
the jurisdictions that opt in to make reservations and therefore limit the scope of
the mandatory arbitration clause,*” and over half of jurisdictions opting in have
chosen to do s0.#®

As with Article 25 of the OECD Model Tax Convention, once an arbitration
decision has been delivered, the contracting States are expected to implement it
through the MAP.#° However, an arbitration decision does not need to be
implemented if the contracting States agree on a different solution.’® The
taxpayer also has the option to reject the arbitration decision or litigate in a
national court.3! Arbitration decisions can also be declared invalid by
national courts.>?

In 2016, an International Fiscal Association report stated that apart from a
couple of cases, most States had no experience in tax arbitration, observing
that ‘it is evident that taxpayers cannot rely on this mechanism in the way [it] is
implemented today’.>> A couple of years later the number of arbitrations
appears to have grown. Mann cites data from Europe, where in 2018 out of a

under Public International Law’, repeatedly refers to the modification of the 3,000 double tax treaties
<https:/www.oecd.org/tax/treaties/legal-note-on-the-functioning-of-the-MLI-under-public-
international-law.pdf>.

45 pJ Hattingh, ‘The Impact of the BEPS Multilateral Instrument on International Tax Policies’
(2018) 72(4/5) BulllntlTaxn 234, section 3.5.

46 Andorra, Australia, Austria, Barbados, Belgium, Canada, Curacao, Fiji, Finland, France,
Germany, Greece, Hungary, Ireland, Italy, Japan, Liechtenstein, Malta, Mauritius, Netherlands,
New Zealand, Papua New Guinea, Portugal, Singapore, Slovenia, Spain, Sweden, Switzerland
and the United Kingdom. See OECD, Signatories and Parties to the Multilateral Convention to
Implement Tax Treaty Related Measures to Prevent Base Erosion and Profit Shifting. Status as of
1 June 2022 <https:/www.oecd.org/tax/treaties/beps-mli-signatories-and-parties.pdf>. For a
discussion of the operation of MAP arbitration under the Multilateral Instrument to Prevent
BEPS, see Pit (n 35); Groen (n 36).

47 Multilateral Convention to Implement Tax Treaty Related Measures to Prevent Base Erosion
and Profit Shifting (n 13) art 28(1) sets out an exhaustive list of possible reservations, apart from
reservations as to the scope of cases eligible for arbitration, which can be formulated by a party
under art 28(2).

48 See OECD, ‘MLI Database — Matrix of Options and Reservations® <https:/www.oecd.org/
tax/treaties/mli-database-matrix-options-and-reservations.htm>. See also Groen (n 36) section

3.2.4.
49 Multilateral Convention to Implement Tax Treaty Related Measures to Prevent Base Erosion
and Profit Shifting (n 13) art 19(4)(a). 30" ibid, art 24. 31 ibid, arts 19(4)(b)(), (iii).
52 ibid, art 19(4)(b)(ii). 3 Campo Azpiazu (n 33) para 4.3.
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total of 942 pending MAP cases there were 47 arbitrations, and in 2019 out of
778 pending MAP cases there were 42 arbitrations.>* If slightly over 5 per cent
of MAP cases are going to arbitration that is not insignificant. The prospect of
mandatory arbitration will encourage the competent authorities to reach an
agreement that is in line with the double tax treaty. On the other hand, greater
familiarity with the arbitration process is probably leading to a greater number
of cases.>> The use of arbitration in international tax matters appears to be
growing, albeit from a low base.

B. Limitations of MAP Arbitration

Developing countries remained wary of the risks associated with the arbitration
of tax disputes when the Multilateral Instrument to Prevent BEPS was
developed.>® They had multiple concerns, including loss of sovereignty, their
experience with investor—State dispute settlement, substantial litigation and
revenue loss costs, and limited experience in or capacity to arbitrate. As a
consequence, binding mandatory arbitration became optional in the BEPS
project. Article 25(5) modified under the Multilateral Instrument to Prevent
BEPS has a number of limitations as a dispute settlement mechanism and did
not meet all of the expectations of corporate taxpayers.

Only cases where taxes have actually been charged can be submitted to
arbitration under the Multilateral Instrument to Prevent BEPS.37 This
condition would appear to preclude advisory decisions and may reduce the
opportunities of corporate taxpayers to use MAP arbitration strategically.
Nonetheless, MAP arbitration is still seen as primarily a benefit for taxpayers
and its inclusion in the BEPS Action 14 Minimum Standard was supported
by the business community. Taxpayers have little to lose from arbitration and
cannot be really said to be bound by the process or the outcome. The Multilateral
Instrument to Prevent BEPS does not contain a fork-in-the-road clause typical
of investment treaties. Taxpayers are generally free to exit the MAP process and
pursue remedies under domestic law at any time,>® but cannot pursue MAP and
domestic remedies simultaneously.>® Even after the competent authorities have
negotiated a resolution or the matter has been arbitrated, the taxpayer is not
bound to accept the outcome.®0

3% Mann (n 20).

55 Within the EU, Council Directive (EU) 2017/1852 (n 33) will further accelerate the use of
arbitration in international tax matters.

36 Rocha (n 15); M Lennard, ‘International Tax Arbitration and Developing Countries’ in M
Lang and J Owens (eds), International Arbitration in Tax Matters (IBFD 2016). See also AW
Oguttu, ‘Resolving Treaty Disputes: The Challenges of Mutual Agreement Procedures with a
Special Focus on Issues for Developing Countries in Africa’ (2016) 70(12) BullIntlTaxn.

57 Multilateral Convention to Implement Tax Treaty Related Measures to Prevent Base Erosion
and Profit Shifting (n 13) art 19(1)(a). %8 ibid, art 22(b). 59 Falcdo (n 38) 468.

%0 OECD, Model Tax Convention (n 5) art 25(5).
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On the other hand, the competent authorities can also agree on a longer or
shorter period than the usual two-year period before MAP arbitration can be
commenced.®! If any of the competent authorities fail to appoint a member of
the arbitration panel in the manner and in the timeframe specified in Article 19
(2) of the Instrument, a member is appointed by the highest-ranking official of
the OECD Centre for Tax Policy. However, without a default set of rules for
arbitration, delays or the withholding of agreement on the rules will prevent
arbitration proceeding. The Instrument rules therefore cannot be seen as
providing the same consent to international arbitration normally present in
investment treaties.%?

Two types of arbitration are foreseen under the Instrument rules: baseball
type arbitration and legal opinion arbitration. Legal opinion arbitration
anticipates a reasoned decision as might be expected in an international trade
dispute settlement or investor—State arbitration. Under baseball arbitration,
each party puts forward its preferred solution, and the arbitration panel must
choose between the two solutions.® Baseball-type arbitration aims to narrow
the differences between the parties and discourage extreme positions because
they are likely to be rejected by the arbitrators. A jurisdiction may make
reservations as to the type of arbitration in which it is prepared to engage.
Jurisdictions party to a dispute may therefore have incompatible preferences,
in which case arbitration cannot go forward until the parties agree on the
format of the arbitration.®* The process for baseball-type arbitration may be
speedier than legal opinion arbitration. However, decisions will have no
precedential value and lack transparency. While the legal opinion approach
formerly does not create a precedent, the existence of legal opinions helps to
clarify legal rules and advance legal certainty. Their existence is likely to
affect the future actions of tax administrations and arbitrators even if they are
subject to broad confidentiality obligations.®3

MAP decisions are generally not made public, which may be explained by the
process being rooted in diplomatic protection, the nature of baseball arbitration,
taxpayer privacy and commercial secrecy concerns, and a wish to avoid the
creation of precedents.®® The lack of transparency and legal certainty under

6! Multilateral Convention to Implement Tax Treaty Related Measures to Prevent Base Erosion
and Profit Shifting (n 13) art 19(1)(b).

2 See U Kriebaum, C Scheuer and R Dolzer, Principles of International Investment Law (3rd
edn, OUP 2022) 360-78.

3 AP Kotha, ‘Baseball Arbitration Option under the EU Dispute Resolution Directive: How
Well Does It Fare against the Objectives?” (2021) 13(2) WTJ 253.

%4 Multilateral Convention to Implement Tax Treaty Related Measures to Prevent Base Erosion
and Profit Shifting (n 13) art 23.

5 Strict confidentiality obligations apply to all MAP arbitration. See Multilateral Convention to
Implement Tax Treaty Related Measures to Prevent Base Erosion and Profit Shifting (n 13) art 21.

6 Danon and Wuschka (n 31) section 2.2; Malamis and Cai (n 38) section 5.5.2 and footnotes
therein.
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the MAP is often criticised.®” The OECD admitted that publishing reasoned
arbitral decisions ‘would lend additional transparency to the process’ and
‘having the material in the public domain could influence the course of other
cases so as to avoid subsequent disputes and lead to a more uniform
approach to the same issue’.%® Unless MAP arbitration decisions are reasoned
and published, they will not influence the interpretation or application of the tax
treaty by national courts.

In summary, prior to the Two Pillar Solution being agreed, arbitration was
available under only a small fraction of the over 3,000 bilateral tax treaties,
and, even when it was available, consent to be bound by the arbitration by
either the contracting States or the taxpayer was highly qualified.

1II. BINDING DISPUTE SETTLEMENT IN THE TWO PILLAR SOLUTION

The Two Pillar Solution, reached after lengthy and at time difficult negotiations,
was the global response to the income tax challenges arising from the
digitalisation of the economy.®® A full account of the negotiations or the
outcome is beyond the scope of this article, but some background is
necessary. Despite the modest role played so far in international taxation,
international tax dispute resolution was a key element of the negotiations
leading to the Two Pillar Solution. This section examines the scope for the
use of international dispute settlement procedures to resolve issues arising
from the Two Pillar Solution. Different aspects of the Two Pillar Solution
were matched with different international dispute settlement responses,
ranging from none to the creation of a radical multilateral process for the new
taxing right ‘Amount A’.

The income tax challenges arising from the digitalisation of the economy are
central to BEPS Action 1.7° Cross-border online commerce was thriving and the
companies operating the international digital platforms had grown rapidly and
were making enormous profits but were paying little or no income tax in most of
the jurisdictions where their customers were located. The ability to structure a
business so that little or no corporate income tax is paid in many jurisdictions
where customers are located, and from which significant profits are derived,
may have been taken to a new level by the digital platforms, but is not

7 See, eg, A Mills and J Spencer, ‘Improving Treaty Dispute Resolution: An Australian
Persgective’ (2015) 69(6/7) BullIntlTaxn 387, sections 1.5 and 3.2 and footnotes therein.

8 OECD, ‘Improving the Resolution of Tax Treaty Disputes (Report adopted by the Committee
on Fiscal Affairs on 30 January 2007)’ (February 2007) 24, para 39 <www.oecd.org/ctp/dispute/
38055311.pdf>.

 For the definition of challenges, see OECD, ‘Addressing the Tax Challenges of the Digital
Economy, Action 12015 Final Report’ (5 October 2015) para 376 <https:/read.oecd-ilibrary.
org/taxation/addressing-the-tax-challenges-of-the-digital-economy-action-1-2015-final-
report_9789264241046-en#page1>.

7% OECD, Action Plan on Base Erosion and Profit Shifting (n 9) 14-15.
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unique to them. The digital platforms nonetheless provided the political
imperative for governments to take some action.

The United States as the home State to most of the largest digital platforms
was not keen on changes to the century-old framework for the international
allocation of rights to tax income that would increase the tax bases of States
importing the digital services and goods sold online. The combination of the
political imperative for action in market States and the unwillingness of
the United States and others to contemplate a change that was outside the
conceptual structure of the existing international income tax regime led to
policy innovation. A key innovation was the introduction or threat of the
introduction of digital services taxes on some suppliers of digital services.
Such taxes were not necessarily inconsistent with the WTO and essentially
fall outside double taxation treaties, but the United States was firmly opposed
and reacted strongly.”!

The Two Pillar Solution is a compromise suggested by the OECD’s
Secretariat in response to the demands of the United States. In the version
accepted by Inclusive Framework members in October 2021, Pillar One aims
to ease tensions between the home jurisdictions and market jurisdictions of
large multinationals, essentially, by agreeing to a new taxing right for market
jurisdictions known as Amount A in exchange for a prohibition on the use of
digital services taxes and similar taxes. The introduction of Amount A will
require a level of multilateral coordination and cooperation not seen
previously in taxation.

Pillar Two aims to address a different set of concerns arising from corporate
income tax competition. It seeks to incentivise all countries to apply a minimum
level of corporate income taxation for multinational enterprises, but without tax
rates being set under a binding treaty. The key rules that were agreed are
modified versions of tax measures unilaterally introduced by the United States.

A. Pillar One

The Pillar One rules seek to reallocate, for the purposes of corporate income tax,
some of the profits of very large and very profitable multinationals and
multinationals engaged in specific intra-group transactions.”?> The two main
legal elements of Pillar One are an agreement on a new taxing right for
market jurisdictions (Amount A) with a binding dispute resolution procedure,
which would be implemented through a multilateral convention and domestic
legislation;”? and a domestic transfer pricing rule for market jurisdictions

7 See C Noonan and V Plekhanova, ‘Taxation of Digital Services under Trade Agreements’
(2020) 23 JIEL 1015; C Noonan and V Plekhanova, ‘Digital Services Tax: Lessons from the
Section 301 Investigation’ (2021) 1 BTR 83.

2 OECD, Statement of 8 October 2021 (n 14) 3.

73 OECD, ‘Report on Pillar One Blueprint’ (n 18) para 705; OECD, Statement of 8 October 2021
(n 14) 1-2; OECD, OECD Secretary-General Tax Report to G20 Leaders (October 2021) <https:/
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known as Amount B.7# Only some host countries will be able to collect both
Amount A and Amount B from qualified multinationals. A draft of the
proposed multilateral convention for Amount A is yet to be released. Of the
publicly available information, the 225-page October 2020 Pillar One
Blueprint sets out the overall design of the Amount A rules and institutions.
Subsequently, the OECD has released for public consultation draft model
rules for some aspects of Amount A, but not yet for international dispute
settlement.”>

The proposed multilateral convention for Amount A will contain a broad
array of institutional and procedural rules to make the substantive rules
workable, as well as a prohibition on the use of digital services taxes and
similar measures. On 20 December 2022, the OECD released for public
consultation draft provisions for the removal of all existing digital services
taxes and other relevant similar measures.”® The multilateral convention will
create mutual obligations on taxation for all jurisdictions that are party to the
convention, whether or not they are presently connected through a bilateral
double tax treaty. While only a relatively small fraction of pairs of
jurisdictions have committed to binding arbitration in their double tax
treaties, under the multilateral convention for Amount A multinationals will
be able to elect to have issues related to Amount A resolved in a mandatory
and binding manner if they are at risk of juridical double taxation.”” The
focus in the OECD documentation is on providing certainty to multinationals
—on request—rather than assisting tax administrations challenging
multinationals’ self-assessment or the validation of the self-assessment by the
lead tax administration.”® The proposed Amount A dispute settlement system
gives prominence to the norm against juridical double taxation, which

www.oecd.org/tax/oecd-secretary-general-tax-report-g20-leaders-italy-october-202 1.pdf>; OECD,
Public Consultation Document, Pillar One — Amount A: Draft Model Rules for Nexus and Revenue
Sourcing (4 February 2022-18 February 2022) <https:/www.oecd.org/tax/beps/public-
consultation-document-pillar-one-amount-a-nexus-revenue-sourcing.pdf>;  OECD,  Public
Consultation Document, Pillar One — Amount A: Draft Model Rules for Domestic Legislation on
Scope (4 April-20 April 2022) 5, 16 <https:/www.oecd.org/tax/beps/public-consultation-
document-pillar-one-amount-a-scope.pdf>; OECD, Progress Report on Amount A of Pillar One:
Two-Pillar Solution to the Tax Challenges of the Digitalisation of the Economy (11 July—19
August 2022) 13 (art 3, para 2) and 16-17 (art 6) <https:/www.oecd.org/tax/beps/progress-
report-on-amount-a-of-pillar-one-july-2022.pdf>.

7 OECD, OECD Transfer Pricing Guidelines for Multinational Enterprises and Tax
Administrations (20 January 2022) <https:/read.oecd-ilibrary.org/taxation/oecd-transfer-pricing-
guidelines-for-multinational-enterprises-and-tax-administrations-2022_0e655865-en#page1>.

75 For all developments and their progress, see OECD, ‘BEPS Action 1: Tax Challenges Arising
from Digitalisation” <https:/www.oecd.org/tax/beps/beps-actions/action1/>.

76 OECD, Pillar One — Amount A: Draft Multilateral Convention Provisions on Digital Services
Taxes and other Relevant Similar Measures (20 December 2022-20 January 2023) <https:/www.
oecd.org/tax/beps/public-consultation-document-draft-mlc-provisions-on-dsts-and-other-relevant-
similar-measures.pdf>.

77 OECD, Statement of 8 October 2021 (n 14) 2; OECD, ‘Report on Pillar One Blueprint’ (n 18)
para 705. 8 OECD, ‘Report on Pillar One Blueprint’, ibid, Annex A.
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protects corporate interests in relation to the Amount A and creates a precedent
for the future.

Aside from Pillar One, virtually all tax disputes are handled in bilateral
processes, and sometimes a series of bilateral processes, rather than through a
multilateral process.”® Corporate taxpayers, however, can seek multilateral
dispute prevention and/or resolution for Amount A. The design of the
Amount A allocation rules, which involves an assessment of income of the
entire multinational group, probably necessitates some sort of multilateral
process, because any dispute between two jurisdictions over Amount A will
probably affect the taxation of Amount A in multiple jurisdictions.3 Baseball
arbitration will not work for a dispute over Amount A or similar tax bases.8! The
Pillar One Blueprint proposes that a panel of a representative sample of tax
administrations from jurisdictions where the multinational operates will
conduct a substantive review of the multinational’s self-assessment. Tax
administrations from all jurisdictions affected by the allocation of Amount A
will have an opportunity to object to the panel’s decision. The dispute
resolution process is then envisaged to operate as follows:8?

e If the review panel cannot reach agreement or cannot accommodate
objections from other tax administrations, questions will be referred
to a determination panel that is required to reach a decision, which is
binding on all tax administrations.

e Rules for dispute prevention and resolution could be embedded in the
same instrument that introduces rules for the taxation of Amount A,
ensuring that the new taxing right is linked to the availability of the
new and enhanced tax certainty regime.

These commitments will go far beyond what is offered under the 2017
Multilateral Instrument to Prevent BEPS. Indeed, the process is intended to
address some of the limitations of MAP arbitration, including its voluntary
and bilateral nature. The process envisages a very significant delegation of
authority in relation to Amount A to a determination panel. The arbitration
will take the final determination of the rules governing Amount A out of the
hands of individual States. The Pillar One Blueprint, however, proposes that
the determination panel result will not bind the multinational that triggered
the process.®3 Moreover, the tax administrations would be bound even if the

7 LB Terr et al, ‘Resolving International Tax Disputes: APAs, Mutual Agreement Procedures, and
Arbitration’ (2012) 41(9) TaxManlIntlJ 435, 438-9; OECD, OECD Transfer Pricing Guidelines for
Multinational Enterprises and Tax Administrations (July 2017) 478 <https:/read.oecd-ilibrary.org/
taxation/oecd-transfer-pricing-guidelines-for-multinational-enterprises-and-tax-administrations-
2017_tpg-2017-en#pagel>.

80 OECD, Statement by the OECD/G20 Inclusive Framework on BEPS on the Two-Pillar
Approach to Address the Tax Challenges Arising from Digitalisation of the Economy (29-30
January 2020) para 18 <https://www.oecd.org/tax/beps/statement—by—the—oecd—gZO—inclusive—
framework-on-beps-january-2020.pdf>. ! See also Malamis and Cai (n 38) section 5.3.3.

82 OECD, ‘Report on Pillar One Blueprint’ (n 18). 8 ibid, paras 700, 706, 777.
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multinational withdraws from the process.®* This is an unusual arrangement.
There are no risks to a multinational commencing the dispute settlement
process because they can walk away at any point. The multinational will be
able to pursue other remedies against a State for not complying with the
treaty or domestic law, possibly including when the State is complying with
the decision of the determination panel. The existence of multiple remedies
will strengthen the negotiating position of the multinational with tax
administrations and contribute to multi-jurisdictional litigation strategies.

The ability of taxpayers to reject the outcomes of MAP arbitration has been
justified on the basis that the taxpayers have a constitutional or human right to
access the courts, and the taxpayer is not party to the arbitration.®5 The first
reason flows from the second. The consent to arbitration of participating
jurisdictions and the rights of the multinational under the Pillar One
Blueprint proposal are now closer to investor—State arbitration than the
traditional MAP arbitration.

An elective binding dispute resolution mechanism is also being considered
for eligible developing economies.®¢ Again, something beyond the
enhancements of tax arbitration offered in the Multilateral Instrument to
Prevent BEPS must be contemplated. The eligibility of developing countries
will be reviewed regularly. Once found ineligible by a review, jurisdictions
will remain ineligible in all subsequent years.®” The prospect for this
mechanism is unclear. Unless the rules for developing country-initiated
arbitration are part of the multilateral convention establishing the Amount A
taxing rights, the jurisdictions that are home to most of the multinationals
will have little incentive to implement the agreed dispute settlement mechanism.

The other main component of Pillar One, Amount B, is a new transfer pricing
rule for the allocation of business profits related to transactions between
members of a multinational group. The rule will apply to ‘in-country baseline
marketing and distribution activities’ of subsidiaries or permanent
establishments of a multinational group in the market jurisdiction and will
standardise the remuneration for these activities.®® The objective is to
increase the profits that will be subject to corporate income taxation in
market jurisdictions. The introduction of the Amount B rule by a market
jurisdiction will require that jurisdiction to secure agreements to amend its
double tax treaties. Any disputes related to the application of Amount B in a
way which creates the risk of double taxation under transfer pricing rules
may also be subject to mandatory binding dispute resolution if a relevant
double tax treaty allows.®® Amount B will therefore be subject to different
dispute settlement rules than Amount A. In fairness, Amount B is likely to be

84 ibid, para 779. 85 Lang and Owens (eds) (n 56) (various contributions).
86 OECD, Statement of 8 October 2021 (n 14) 2, 6-7. 87 ibid 2.
8 ibid 3; OECD, ‘Report on Pillar One Blueprint’ (n 18) paras 12, 649, 659.

? ibid, para 709.

® %
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subject to fewer disputes than Amount A because Amount B is founded on a
fixed rate of return on baseline marketing and distribution activities.”®

The publication of well-reasoned arbitration decisions would seem to be
important to reducing uncertainty over how the provisions will be
implemented.®! In this regard, the past practice in relation to MAP arbitration
is not reassuring. In any event, the multilateral process envisaged for Amount A
dispute resolution may require creative thinking to address issues associated
with the sharing of commercially sensitive information while protecting the
rights of all jurisdictions to object.

B. Global Anti-Base Erosion Rules

Implementation of Pillar Two of the Two Pillar Solution would create three new
domestic tax rules (together known as the Global anti-Base Erosion (GloBE)
rules) and a model treaty rule (the Subject to Tax Rule) for double tax
treaties.®?> The three GloBE rules are the Qualified Domestic Minimum Top
Up Tax on the excess profits of a constituent entity of a multinational located
in the jurisdiction; the Income Inclusion Rule, which imposes a top-up tax on a
parent entity in respect of the low taxed income of a constituent entity, which
may be in or outside the jurisdiction; and the Undertaxed Payment Rule, which
denies deductions or requires an equivalent adjustment to the extent that the low
tax income of a constituent entity is not subject to tax under the Income
Inclusion Rule.?? The rules are complex, but the core idea is that where a
source jurisdiction imposes a corporate income tax of less than 15 per cent on
an entity of a multinational enterprise, another jurisdiction that hosts a parent or
related entity of the same multinational will be able to impose a top-up tax that
equals the difference between the actual level of taxation in the source
jurisdiction and 15 per cent. There are, of course, exceptions and further rules
setting out the top-up taxing rights and priorities of those rights for multinational
enterprises with entities in multiple jurisdictions. The GloBE rules address more
than the headline corporate income tax rate and will limit the ability of countries
to provide tax holidays to attract investment, which are common in developing
countries. Some workarounds will be possible, but difficult where the source
jurisdiction is a low- or no-tax jurisdiction where no real economic activity
occurs, ie, a tax haven. The GloBE rules are designed, it is claimed, to
dampen corporate income tax competition heavily even if only the major
capital exporting jurisdictions implement the full suite of GloBE rules.

0 Malamis and Cai (n 38). ! ibid, section 5.5.3.

92 OECD, Statement of 8 October 2021 (n 14) 3.

% OECD, Tax Challenges Arising from the Digitalisation of the Economy — Global Anti-Base
Erosion Model Rules (Pillar Two) (20 December 2021) <https:/read.oecd-ilibrary.org/taxation/tax-
challenges-arising-from-digitalisation-of-the-economy-global-anti-base-erosion-model-rules-
pillar-two_782bac33-en#pagel>.

https://doi.org/10.1017/50020589323000118 Published online by Cambridge University Press


https://read.oecd-ilibrary.org/taxation/tax-challenges-arising-from-digitalisation-of-the-economy-global-anti-base-erosion-model-rules-pillar-two_782bac33-en%23page1
https://read.oecd-ilibrary.org/taxation/tax-challenges-arising-from-digitalisation-of-the-economy-global-anti-base-erosion-model-rules-pillar-two_782bac33-en%23page1
https://read.oecd-ilibrary.org/taxation/tax-challenges-arising-from-digitalisation-of-the-economy-global-anti-base-erosion-model-rules-pillar-two_782bac33-en%23page1
https://read.oecd-ilibrary.org/taxation/tax-challenges-arising-from-digitalisation-of-the-economy-global-anti-base-erosion-model-rules-pillar-two_782bac33-en%23page1
https://doi.org/10.1017/S0020589323000118

Dispute Settlement in the BEPS Two Pillar Solution 455

The GloBE rules are intended to be domestic and voluntary but, according to
the OECD, ‘will have the status of a common approach’, which means that
members of the Inclusive Framework on BEPS ‘are not required to adopt the
GloBE rules, but, if they choose to do so, they will implement and administer
the rules in a way that is consistent with the outcomes provided for under Pillar
Two, including in light of model rules and guidance agreed to by the IF
[Inclusive Framework]’; and ‘accept the application of the GloBE rules
applied by other IF members including agreement as to rule order and the
application of any agreed safe harbours’.%4 These are significant
commitments. For a voluntary arrangement, it is highly prescriptive, except
for the relationship between GloBE and the United States’ Global Intangible
Low-Taxed Income (known as GILTI) regime,®> which is left open in the
OECD documents. The two taxes have similar aims, and the United States
tax provided the inspiration for the GloBE rules, but they are different in
important ways.?°

A range of tax disputes may arise under the GloBE rules, notwithstanding the
claim that the rules ‘have been designed in a way to minimise the scope for
disputes concerning their application across multiple jurisdictions’.®” First,
some commentators have argued that GloBE may itself breach many double
tax treaties.’® Similar but contested claims have been made in relation to
GILTI and Base Erosion Anti-Abuse Tax (BEAT) taxes in the United
States.? In October 2021, the OECD stated that at the latest by the end of
2022 an implementation framework will be developed that facilitates the
coordinated implementation of the GloBE rules.'® At a minimum, a

%4 OECD, Statement of 8 October 2021 (n 14) 3.

95 26 United States Code, section 951A: ‘Global Intangible Low-taxed Income Included in
Gross Income of United States Shareholders’ was introduced by the Tax Cuts and Jobs Act 2017,
Public Law 115-97.

6 OECD, Statement of 8 October 2021 (n 14) 3; OECD, ‘Tax Challenges Arising from
Digitalisation — Report on Pillar Two Blueprint’ (14 October 2020) para 26 <https:/www.oecd.
org/tax/beps/tax-challenges-arising-from-digitalisation-report-on-pillar-two-blueprint-abb4c3d1-
en.htm> (‘Report on Pillar Two Blueprint’).

7 OECD, ‘Report on Pillar Two Blueprint’, ibid, para 711.

%V Chand, A Turina and K Romanovska, ‘Tax Treaty Obstacles in Implementing the Pillar
Two Global Minimum Tax Rules and a Possible Solution for Eliminating the Various
Challenges’ (2022) 14(1) WTJ 3.

" BEAT in the Tax Cuts and Jobs Act 2017 has been claimed to be a breach of the non-
discrimination article in US double taxation agreements, because it denies deductions for
payments related to related foreign parties but not to related domestic parties and in some
circumstances may be effectively a tax on gross income in excess of the foreign investor’s profit.
See RS Avi-Yonah and B Wells, ‘The BEAT and Treaty Overrides: A Brief Response to
Rosenbloom and Shaheen’ (2018) 92(4) TaxNotesIntl 383; RS Avi-Yonah, ‘The Dubious
Constitutional Origins of Treaty Overrides’ (28 July 2022) <https:/papers.ssrn.com/sol3/papers.
cfm?abstract_id=4099091>. However, see HD Rosenbloom and F Shaheen, ‘The BEAT and the
Treaties’ (2018) 92(1) TaxNotesIntl 53; HD Rosenbloom and F Shaheen, ‘Treaty Override: The
False Conflict between Whitney and Cook’ (2021) 24 FlaTaxRev 375; HD Rosenbloom and F
Shaheen, ‘The TCJA and the Treaties’ (2019) 95 TaxNotesIntl 1057.

190 OECD, Statement of 8 October 2021 (n 14) 7.
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switchover rule, which is a mechanism that would enable home jurisdictions to
amend or override double tax treaty obligations under which they have
committed to exempt profits attributable to foreign permanent establishments,
is needed. Without the switchover rule, the GloBE rules could not treat exempt
branches the same as foreign subsidiaries to prevent low-taxed income of a
foreign branch being combined with high-taxed income in the home
jurisdiction. If this view is correct, the fact the GloBE rules are domestic and
not treaty based means that they might be challenged under a double tax
treaty, if they are inconsistent with the treaty. Secondly, the Qualified
Domestic Minimum Top Up Tax or the top-up tax under the Undertaxed
Payment Rule may be applied to a multinational in a manner inconsistent
with the Two Pillar Solution. Thirdly, both top-up taxes may be applied by
more than one State to the same multinational. The second and third
possibilities appear to be the motivation for an agreement providing for
binding mandatory arbitration, because multinationals are at risk of juridical
double taxation.

The proposed mechanism for implementation of the GloBE rules does not
contemplate a multilateral convention. MAP arbitration is only possible
where the relevant States are already connected by a double tax treaty and,
even then, arbitration is usually not available to resolve disputes. This
suggests that mandatory binding dispute resolution will not generally be
available for Pillar Two issues. In any event, the availability of MAP
arbitration along the lines of Article 25 of the OECD Model Tax Convention
may not be able to resolve some types of dispute. The possibility that top-up
taxes are imposed by more than one jurisdiction leading to juridical double
taxation may require multiple jurisdictions to be party to a dispute to allocate
taxing rights consistently, unless all these jurisdictions amend domestic
legislation with provisions that create a MAP obligation for them.!°! It would
be possible for States to commit to arbitrate certain tax disputes in national
legislation as part of the ‘common approach’.

If binding dispute settlement was available, the issue of the relationship
between the United States’ GILTI regime and the GloBE rules might be
impossible to avoid. Assuming that the GILTI regime is not in conformance
of the common approach agreed in the GloBE rules, the United States
practice might be challenged. This possibility is unlikely to be acceptable to
the United States. Assuming, however, that a dispute settlement challenge by
a multinational to the imposition of an additional tax under the GILTI regime
was possible, a jurisdiction might wish to seek a negotiated resolution with the
United States to avoid an arbitration decision. A finding that the GILTI regime is
inconsistent with a tax treaty or other international instrument may simply force

191 See R Danon et al, “The OECD/G20 Global Minimum Tax and Dispute Resolution: A
Workable Solution Based on Article 25(3) of the OECD Model, the Principle of Reciprocity and
the GloBE Model Rules’ (2022) 14(3) WTIJ 486.
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the United States to demand the amendment to the international agreement or
other action. Many States would not wish to see their relationship with the
United States be put at risk.

C. Subject to Tax Rule

The Subject to Tax Rule will allow source jurisdictions to tax certain related-
party payments (eg, interest; royalties; franchise fees; insurance premiums;
guarantee, brokerage or financing fees; rent payments for movable property;
and consideration for the supply of marketing, procurement, agency or other
intermediary services between two companies which are part of the same
multinational group) that are taxed in the jurisdiction where the taxpayer
received the payment (which will usually be the taxpayer’s residence
jurisdiction) at a nominal corporate income tax rate below 9 per cent.'92 The
Subject to Tax Rule would only apply between developed and developing
countries.

The implementation of the Subject to Tax Rule will require the amendment of
a jurisdiction’s double tax treaties because the rule would affect treaty
commitments made in relation to taxation of passive income. The Inclusive
Framework members are yet to agree on whether the Subject to Tax Rule
will be implemented by means of a model treaty provision which would need
to be incorporated in each double tax treaty by its amendment or through
incorporation of the Subject to Tax Rule in a multilateral instrument that will
modify rights under double tax treaties.!?3 Either option may well lead to
partial or delayed implementation of the Two Pillar Solution. Once
incorporated into the relevant tax treaties, the Subject to Tax Rule would be
subject to the MAP, including arbitration if available.!* Otherwise disputes
relating to the income tax in the recipient or source jurisdiction are subject to
domestic processes. The OECD commentary on the Subject to Tax Rule will
probably be influential for interpretation in both domestic processes and the
resolution of disputes through a MAP.

Without a comprehensive multilateral instrument, the legal rights under Pillar
Two will be asymmetrical. A foreign multinational operating in a developed
country objecting to the imposition of a Subject to Tax Rule tax would be
able to invoke the MAP in a double tax treaty. A developing country
objecting to the failure of a developed country to agree to the amendment of
a double tax treaty would not have similar rights and would not have a right
to countermeasures under general international law unless the commitment of
Inclusive Framework members to the Subject to Tax Rule is ultimately

192 OECD, Statement of 8 October 2021 (n 14), 3. See also OECD, OECD Secretary—General
Tax Report to G20 Leaders (n 73) 5.

193 OECD, ‘Report on Pillar Two Blueprint’ (n 96) paras 21, 677, 707. See also OECD,
Statement of 8 October 2021 (n 14) 7.

194 OECD, ‘Report on Pillar Two Blueprint’, ibid, para 714.
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contained in a binding legal instrument. Where there is no double tax treaty, no
dispute settlement provisions will be applicable unless they are contained in a
multilateral instrument. The United States has been prepared to agree to bilateral
tax arbitration similar to Article 25 of the OECD Model Tax Convention but
would be likely to baulk at a multilateral instrument with mandatory
arbitration provisions. Unlike Amount A, dispute settlement is not or less
essential here to protect US multinationals from juridical double taxation.

D. Uncertain Future

The future of the Two Pillar Solution is not settled. The Pillar Two report
observes that ‘It may be possible to include the GloBE provision in the new
multilateral instrument considered under Pillar One, which could also have
the benefit of setting out the interaction between Pillar One and Pillar
Two.”105 This now seems unlikely. Even so, it will only concern jurisdictions
that see a benefit in Amount A relative to the costs and benefits of digital
services taxes and similar taxes. A less positive view of the benefits of Pillar
One for many States is possible after they have considered the legislation and
administrative steps required to collect their share of Amount A.

The Two Pillar Solution will be implemented through an array of binding and
non-binding instruments. The multilateral convention that is intended to give
effect to Amount A and the prohibition on digital services taxes will
presumably not enter into force until it has achieved a specified critical mass
of ratifications. The number will be set to reassure the parties that enough
jurisdictions are committed so that convention provides net benefits to its
members. When a jurisdiction ratifies the convention, that not only creates
international obligations and rights but also affects the interests of both
parties and non-parties, including in relation to their own ratification
decisions. Jurisdictions that contemplate ratifying later in time will consider
the identity and reservations of other jurisdictions that have ratified.
Moreover, if a decision to ratify is made, reservations may be crafted in
response to the ratifications and reservations of other parties. Putting aside
issues that may arise from the possibility of reservations, some jurisdictions
are likely to hold off ratifying the Pillar One multilateral convention quickly.
Dispute settlement may be one of the key issues.

Most jurisdictions will have little incentive to ratify the proposed multilateral
convention for Pillar One’s Amount A until it is clear that the United States will
also ratify. They will not wish to be caught with an obligation to implement the
convention when the home jurisdictions of the in-scope multinationals are not
parties to the convention. Implementation of Amount A rules without a
multilateral convention may result in a jurisdiction breaching, inter alia, the
equivalent of Articles 5, 7 and 9 of the OECD Model Tax Convention that

105 ibid, para 707.
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are in many double tax treaties. If the United States wishes to act in a manner
that is consistent with its existing double tax treaties, it will need to amend its
laws. It is not clear how easy it would be to take amendments to multiple double
tax treaties and introduce the multilateral convention for Amount A through
the United States Senate. The politics of corporate income tax and the
aversion to a loss of sovereignty and binding dispute settlement will be
significant obstacles.

The situation with Pillar Two is different. On 22 December 2022, the Council
of the EU issued the Minimum Tax Directive which requires Member States to
incorporate the Pillar Two rules into domestic law by 31 December 2023. EU
members with no more than 12 ultimate parent entities of in-scope multinational
enterprises, however, can delay introduction of the Directive until 31 December
2029.196 As noted above, the United States already has rules that are similar to
but not compliant with the GloBE rules. There is no consensus on which non-
EU jurisdictions will have a strong interest in the implementation of Pillar
Two.!97 Much depends on how jurisdictions make decisions under conditions
of uncertainty. Arguably, some jurisdictions will have little incentive to ratify a
multilateral instrument implementing Pillar Two quickly unless the United
States links that to its ratification of Pillar One. If that view is correct, the
failure of the United States to ratify the multilateral convention for Pillar’s
One Amount A may cause the previously widespread support for Pillar Two
to unravel. The major capital-exporting countries will still have the
legitimation of a unilaterally implemented rule that protects their tax base and
countries as destination for investment.

The value of Pillar Two to jurisdictions other than the United States may, in
part, depend on the relationship between the GloBE and the similar tax
provisions already in place in the United States (GILTI and BEAT). If the
‘common approach’ has no treaty basis, inconsistent approaches to the
GloBE rules and double taxation are the likely consequences. A treaty basis
for GloBE would, however, put certain tax exemptions at risk in many
jurisdictions. The risk of politically significant tax exemptions being
examined in a MAP arbitration is likely to be politically problematic for
some countries, including the United States. If this analysis is correct,
unilateralism and treaty overrides seem the likely outcome.

The final binding and non-binding instruments intended to give effect to the
Two Pillar Solution have not been finalised, accepted and implemented by the
members of the Inclusive Framework. The future of the package and its
elements is not certain. Inclusive Framework members have decisions to

196 Council Directive (EU) 2022/2523 of 14 December 2022 on ensuring a global minimum level
of taxation for multinational enterprise groups and large-scale domestic groups in the Union [2022]
0OJ L328/1, arts 50(1), 56.

197 Compare J Vella, MP Devereux and H Wardell-Burrus, ‘Pillar 2°s Impact on Tax
Competition” (26 August 2022) <https:/ssrn.com/abstract=4203395> with Noonan and
Plekhanova (n 2).
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make, including on the role of dispute settlement in any new international tax
rules. In making those decisions, members should understand the political limits
of adjudication of disputes in international economic law and explicitly address
the need for legitimacy and public accountability. These issues are taken up in
Sections IV and V below.

IV. POLITICAL VIABILITY OF INTERNATIONAL DISPUTE SETTLEMET

Establishing and maintaining binding international dispute settlement are not
easy. The experience in the WTO suggests that even if mandatory binding
arbitration of international tax disputes is agreed, sustaining that system over
the decades will face challenges. The challenges are likely to grow as the
number of cases and the ‘size’ of the cases increase. The Dispute Settlement
Understanding (DSU) was part of the grand bargain that produced the
WTO.!98 The more power-oriented approach to dispute settlement under
the General Agreement on Tariffs and Trade (GATT) is often contrasted with
the conscious move to the more rule-oriented WTO processes.'%? Under the
DSU, members no longer had the ability to delay or block the formation of a
panel, agreement on terms of reference, appointment of panellists, adoption
of panel recommendations, or authorisation of retaliation. The DSU created a
right of appeal to the Appellate Body, which was often described as the
‘crown jewel’ of the WTO. Within a decade of the establishment of the
WTO, the Appellate Body emerged as one among the most widely used and
strongest international courts and enjoyed broad support from the WTO
members.! 10 Despite popular perceptions of the Appellate Body as a world
trade court, the intention was never to create a strict rule of WTO law.
Political oversight and, in theory, control were essential elements.

In 2018, taking advantage of the consensus rule for decision-making, the
Trump administration decided to block all appointments to the Appellate
Body.!!! By December 2019, the Appellate Body was left with just one

198 Understanding on Rules and Procedures Governing the Settlement of Disputes, Marrakesh
Agreement Establishing the World Trade Organization, Annex 2, 1869 UNTS 401. See,
generally, SP Croley and JH Jackson, ‘WTO Dispute Procedures, Standards of Review, and
Deference to National Governments’ (1996) 90 AJIL 193; D Palmeter, PC Mavroidis and N
Meagher, Dispute Settlement in the World Trade Organization (3rd edn, CUP 2022).

199" The GATT dispute settlement process became a more recognisable legal process over time. The
rate of compliance with panel decisions was high: 88 per cent between 1948 and 1989, with a drop to
81 per cent in the 1980s. Developed countries accounted for 73 per cent of the complaints filed and
were the respondents in 83 per cent of cases. RE Hudec, DLM Kennedy and M Sgarbossa, ‘A
Statlstlcal Profile of GATT Dispute Settlement Cases, 1948-1989” (1993) 2 MinnJGlobalTrade 1.

% CD Creamer and Z Godzimirska, ‘(De)legitimation at the WTO Dispute Settlement
Mechanism’ (2016) 49 VandJTransnatIL 275.

"' The US attacks did not begin or end with the Trump administration. There is a wealth of
literature on the subject. See, eg, B Hoekman and P Mavoridis, ‘To AB or Not to AB? Dispute
Settlement in WTO Reform’ (2020) 23 JIEL 703; R McDougall, ‘The Crisis in WTO Dispute
Settlement: Fixing Birth Defects to Restore Balance’ (2018) 52(3) JWT 876.
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member. The last three members of the Appellate Body agreed to continue
working on the three appeals for which a hearing had been held after their
terms expired.!'> Work on all other appeals was indefinitely suspended.
Without an Appellate Body decision, the disputes remain unresolved, and the
challenged measures remained in place. The Biden administration has
continued to block the appointment process.

Since the demise of the Appellate Body, almost all of the disputes have been
appealed ‘into the void’, preventing the adoption of the panel report by the
Dispute Settlement Body. A further consequence has been the dramatic drop
in the number of WTO disputes that have been commenced. In 2018 there
were 38 requests for consultation and in 2019 there were 20. By contrast, in
2020 there were five and in 2021 there were nine.!!3 In 2021, ten panels and
one compliance panel were established, and seven reports relating to nine
disputes were circulated, but eight disputes were appealed. As of 31
December 2022, 24 disputes were pending before the Appellate Body.''4

The reasons for the collapse of the WTO dispute settlement are salient to the
growing role of binding dispute settlement in the international tax regime. The
United States has voiced a number of complaints about the Appellate Body and
WTO dispute settlement system but has not (yet) identified what it thinks needs
to be done to fix the system. The Appellate Body was said not to have followed
its own rules, including ignoring mandatory deadlines for completion of reports;
allowed Appellate Body members to continue to sit after the expiry of their
terms; reviewed questions of fact and not just law; treated Appellate Body
reports as binding precedents for panels; opined on matters not necessary to
resolve a dispute; and sought to determine matters that are within the
authority of WTO members.!!> The substantive concerns of the United States
focused on trade remedy cases that went against the United States, in particular
those prohibiting ‘zeroing’ and the defining ‘public bodies’. While some of
these concerns were shared by other members,!!° the scholarly consensus is
that the United States’ complaints were overstated if not outright wrong.!!”
The United States has declined, and continues to decline as of mid-2022, to
engage with proposals from other members that would be the restoration of

12 WTO, ‘Appellate Body Annual Report for 2019-2020 (July 2020) 6-8 <https:/www.wto.
or%/engl1sh/trat0p_e/dlspu e/ab_anrep_2019_e.pdf>.

WTO, ‘Dispute Settlement Activity — Some Figures’ <https:/www.wto.org/english/tratop_e/
dispu_e/dispustats_e.htm>; WTO, Annual Report 2022 (May 2022) 140 <https:/www.wto.org/
english/res_e/booksp_e/anrep_e/ar22_e.pdf>. 4 WTO, Annual Report 2022, ibid 1404,

"5 US Trade Representative (USTR), Report on the Appellate Body of the World Trade
Organization (February 2020) 25-80 <https:/ustr.gov/sites/default/files/Report_on_the_
Appellate Body_of the_World_Trade_Organization.pdf>.

$ WTO, ‘Informal Process on Matters Related to the Functioning of the Appellate Body —
Report by Facilitator, H.E. Dr. David Walker (New Zealand) (15 October 2019) JOB/GC/222;
European Commission, ‘Annex to the Trade Policy Review—An Open, Sustainable and
Assemve Trade Policy’ (18 February 2021) COM (2021) 66 final, 7.

" G Shaffer, ‘A Tragedy in the Making? The Decline of Law and the Return of Power in
International Trade Relations?’ (2018) 44 YaleJIntIL 37.
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the Appellate Body.!!® The recent statements of the United States in the WTO
indicate that it is not ready to agree to a restoration of binding dispute settlement,
notwithstanding United States participation in informal consultations about
WTO reform.!'? In the meantime, the United States has commenced and
defended panel proceedings and appealed some but not all panel reports into
the void.

The conduct of the United States in the WTO is consistent with the long-
standing aversion to binding third-party dispute settlement in the United
States. The United States has not ratified treaties because, at least in part, of
opposition to dispute settlement provisions and refused to submit to the
general jurisdiction of the International Court of Justice, Inter-American
Court of Human Rights, International Tribunal for the Law of the Sea, or
International Criminal Court.!?° Such conduct is consistent with the
preference, identified by international relations scholars, of hegemonic
powers for diplomatic rather than legal dispute settlement, where they can
deploy their power to greatest advantage. Only a rather unique set of
circumstances encouraged members of the United States Senate to accept that
the downside of the WTO dispute settlements system was outweighed by the rest
of the WTO in 1994.12! The strong support of corporate business in the United
States and the wishful expectation that arbitration will largely only constrain other
jurisdictions might suggest that tax arbitration could receive a pass. A more
realistic outcome is that arbitration might constrain United States tax
legislation, and therefore will be rejected by the United States Senate, which, it
has been argued above, might put pressure on the Two Pillar Solution.

A focal point of the United States government’s discontent with the DSU was
the outcome of several disputes with China.!22 The outcomes were the result of
fairly literal interpretations of the WTO Agreement on Subsidies and
Countervailing Measures. Discontent with the decisions therefore is not
entirely consistently with the United States’ concern about judicial activism.
The source of the discontent with the decision lay ultimately in the economic
and geopolitical challenge today perceived to be posed by China, but not

18 See, eg, USTR, ‘Ambassador Katherine Tai’s Remarks as Prepared for Delivery at the World
Trade Organization’ (October 2021) <https:/ustr.gov/about-us/policy-offices/press-office/
speeches-and-remarks/202 1/october/ambassador-katherine-tais-remarks-prepared-delivery-world-
trade-organization>; S Lester, ‘Katherine Tai on WTO Dispute Settlement Reform’ (International
Economic Law Blog, 12 January 2022) <https:/ielp.worldtradelaw.net/2022/01/katherine-tai-on-
wto-dispute-settlement-reform.html>. See also the request from 127 WTO members to establish a
process to fill the vacancies on the Appellate Body: ‘Appellate Body Appointments’ (13 September
2022) WT/DSB/W/609/Rev.23.

"9 Slightly more positively, see WTO Ministerial Conference, Twelfth Session, ‘MC12
Outcome Document’ (17 June 2022) WT/MIN(22)/24, para 4.

1200 AL Paulus, ‘From Neglect to Defiance? The United States and International Adjudication’
(2004) 15 EJIL 783.

121" J Hillman, ‘Three Approaches to Fixing the World Trade Organization’s Appellate Body: The
Good, The Bad, and the Ugly?’ (Washington International Trade Association, 2018) <https:/www.
wita.org/atp-research/three-approaches-to-fixing-the-world-trade-organizations-appellate-body-
the-good-the-bad-and-the-ugly/>. 122 USTR (n 115).
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anticipated when China acceded to the WTO in 1995.123 The same concerns
may over time afflict dispute settlement under the Two Pillar Solution if
Pillar One is implemented. As economic and geostrategic environments
change, the major powers may find the Two Pillar Solution rules, or certain
interpretations of the rules produced by arbitrators, less convenient, in which
case continued adherence to the regime or individual decisions is unlikely.
Other countries have maintained a greater commitment to dispute settlement
in international economic law. The EU’s response to the collapse of the
Appellate Body was to establish a Multi-Party Interim Appellate Arbitration
Arrangement,'2* which could provide effective appellate review to the
signatories on the basis of Article 25 of the DSU and guarantee the adoption
of a panel report by the Dispute Settlement Body. Australia, Brazil, Canada,
China and Japan are among the 48 signatories. India and most African and
Asian WTO members are not a party. The parties in several disputes have
already agreed to use the Multi-Party Interim Appellate Arbitration
Arrangement. The EU also takes compliance with WTO panel decisions
seriously.!?> The EU’s commitment to multilateral processes is not, however,
unconditional. The EU has indicated its willingness to resort to unilateral
countermeasures under general principles of international law,'2¢ and use
dispute settlement provisions in its preferential trade agreements.!?’
Nonetheless, the collapse of the Appellate Body is widely seen as likely to
bring about a longer-term shift away from a rule-based trading system.!28
The selective attachment of major powers to international law does not go
unnoticed. Some developing countries have also been prepared to sabotage
regional courts that have ruled against them.'?° Only a third of WTO
members chose to join the Multi-Party Interim Appellate Arbitration
Arrangement. Small countries will be circumspect about likely outcomes of
agreements to arbitrate a cross-border tax issue, if large States refuse to
submit to binding WTO dispute settlement or do not implement panel

123 See, eg, PC Mavroidis and A Sapir, ‘China and the WTO: Why Multilateralism Still Matters’
(Princeton University Press 2021).

124 <Statement on a Mechanism for Developing, Documenting and Sharing Practices and
Procedures in the Conduct of WTO Disputes’ (30 April 2020) JOB/DSB/A/Add.12.

125" AR Young, Supplying Compliance with Trade Rules: Explaining the EU’s Response to
Adverse WTO Rulings (OUP 2021).

126 Regulation (EU) 2021/167 amending Regulation (EU) No 654/2014 concerning the exercise of
the Union’s rights for the application and enforcement of international trade rules [2021] OJ L49/1.

7 European Commission, ‘Ukraine Wood Export Ban Found Illegal in Independent Panel
Ruling’ (12 December 2020) <https:/policy.trade.ec.europa.eu/news/ukraine-wood-export-ban-
found-illegal-independent-panel-ruling-2020-12-12_en>.

128 R Brewster, ‘WTO Dispute Settlement: Can We Go Back Again?’ (2019) 113 AJIL Unbound
61; MA Pollock, ‘International Court Curbing in Geneva: Lessons from the Paralysis of the WTO
Apgellate Body”’ (2023) 36(1) Governance 23.

129 K7 Alter, JT Gathii and LR Helfer, ‘Backlash Against International Courts in West, East and
Southern Africa: Causes and Consequences’ (2016) 27 EJIL 293.

https://doi.org/10.1017/50020589323000118 Published online by Cambridge University Press


https://policy.trade.ec.europa.eu/news/ukraine-wood-export-ban-found-illegal-independent-panel-ruling-2020-12-12_en
https://policy.trade.ec.europa.eu/news/ukraine-wood-export-ban-found-illegal-independent-panel-ruling-2020-12-12_en
https://policy.trade.ec.europa.eu/news/ukraine-wood-export-ban-found-illegal-independent-panel-ruling-2020-12-12_en
https://doi.org/10.1017/S0020589323000118

464 International and Comparative Law Quarterly

recommendations, especially in the light of the underdeveloped mechanisms for
the enforcement of MAP tax arbitration decisions.!3? Non-compliance by large
States might facilitate small States doing likewise. Under the Two Pillar
Solution smaller countries may then have the ability not to comply with
arbitration decisions that go against them.

The Appellate Body crisis was fuelled by the inability of the WTO members
to clarify and develop the WTO agreements through negotiation. Being left to
interpret ambiguous provisions, the Appellate Body was criticised for being
overly textual. Textualism provided a device for the Appellate Body to
insulate itself from the political controversies within and surrounding the
WTO.!3! The features of MAP and Pillar One’s Amount A arbitration
discussed above might temporarily shield decisions from scrutiny and
decision-makers from accountability. On the other hand, experience with
dispute settlement in other contexts shows that these same features will
generate legitimacy challenges (see Section V below). It is unclear whether
the Two Pillar Solution dispute settlement processes will be able to walk
what appears to be the narrow path!32 required to maintain political and
professional community support and doing what it does in a manner that
comports with the basic requirements of the rule of law.

Further challenges may come from different quarters. The Two Pillar
Solution affects not only individual taxpayers but mandates tax policies that
affect multiple public interests. The anti-globalisation movement has attacked
the WTO for not being adequately concerned with the environment, health or
human rights.!33 One basis for the criticism is that these values are required to be
considered because members have binding obligations under other areas of
international law. The principle of the harmonious interpretation of different
rules of international law could play a greater role in the international tax
regime than the WTO.!34 Sustainable development and the right to
development!'35 are directly affected by international tax rules, and the
response to BEPS issues, and arguably have a role to play in the
interpretation of international tax instruments, even though these issues have

139 See Section V below.

31 1V Damme, ‘Treaty Interpretation by the WTO Appellate Body’ (2010) 21 EJIL 605; R
Howse, ‘The World Trade Organization 20 Years On: Global Governance by Judiciary’ (2016)
27 EJIL 9.

132 The metaphor is borrowed from D Acemoglu and JA Robinson, The Narrow Corridor: How
Nations Struggle for Liberty (Penguin 2020).

133 Qee, eg, D Desierto, Public Policy in International Economic Law: The ICESCR in Trade,
Finance, and Investment (OUP 2015).

134 The invocation of non-WTO rules of international law in DSU proceedings is common but
limited by the DSU reference to ‘covered agreements’. See G Cook, 4 Digest of WTO Jurisprudence
on Public International Law Concepts and Principles (CUP 2015).

135 UNGA Res 41/128 (4 December 1986) UN Doc A/RES/41/128; UN Human Rights Council,
‘Draft Convention on the Right to Development’ (17 January 2020) A/HRC/WG.2/21/2.
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been traditionally side-lined in OECD tax policy-making processes.!3° If non-
tax considerations are invoked, commercial interests may be concerned. With
greater prominence will come greater politicisation of tax arbitration.

One lesson from the WTO is that the establishment of dispute settlement
regimes is a political act, and the resilience of any regime cannot be
guaranteed. Tensions created by institutional design weaknesses, changing
geo-economic circumstances, and litigation losses may grow over time. The
WTO DSU was never expected to enforce a strict rule of trade law, but even
the inbuilt flexibility proved insufficient, and the future of the binding dispute
settlement in the WTO has been put into question by the United States. These
considerations suggest that the signs for binding dispute settlement under the
Two Pillar Solution are not auspicious. The rights conferred on multinational
taxpayers differentiates the situation from the WTO. However, the Inclusive
Framework members have failed to heed the lessons learnt from investor—
State dispute settlement in the design of their mechanisms.

V. SOME COMPARATIVE INSTITUTIONAL DESIGN LESSONS

Global governance has seen the rise in novel forms of public authority and the
demise of a sharp national-international divide.!3” Dispute settlement under the
Two Pillar Solution fits that broader trend. In this regard, the international rax
regime bears some resemblance to the international investment protection
regime. Both are primarily structured by several thousand bilateral
agreements that share many common provisions, and protect the private
economic interests in capital-exporting countries.'3® The Two Pillar Solution
and the international tax regime in general, however, embody a different
balance between bilateral and multilateral rights compared to the investment
and trade regimes. International tax has been on the move from a bilateral
towards a multilateral order.!3° A long-standing controversy is whether the
WTO agreements create a bundle of bilateral obligations or whether the
agreements pursue a common purpose.!4? The situation in the tax regime is

136 KB Brown, ‘Tax Incentives and Sub-Saharan Africa’ (2021) 48 PeppLRev 995; M Hearson,
Imposing Standards: The North—South Dimension to Global Tax Politics (Cornell University Press
2021).

137 N Krisch, ‘The Decay of Consent: International Law in an Age of Global Public Goods’
(2014) 108 AJIL 1.

138 On the investment regime, see K Miles, The Origins of International Investment Law:
Empire, Environment, and the Safeguarding of Capital (CUP 2013); J Salacuse, The Law of
Investment Treaties (2nd edn, OUP 2015).

139 HJ Ault, ‘Tax Competition and Tax Cooperation: A Survey and Reassessment’ in J
Monsenego and J Bjuvberg (eds), International Taxation in a Changing Landscape: Liber
Amicorum in Honour of Bertil Wiman (Wolters Kluwer 2019) 1 <https:/works.bepress.com/
hugh_ault/109/>; Mason (n 1).

140" Compare J Pauwelyn, ‘A Typology of Multilateral Treaty Obligations: Are WTO Bilateral or
Collective in Nature?’ (2003) 14 EJIL 907 with C Carmody, “WTO Obligations as Collective’
(2006) 17 EJIL 419. Aspects of the Agreement on Fisheries Subsides concluded at the 2022
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clearer. Some of the international obligations to be created under the Two Pillar
Solution appear to be multilateral (eg, rules relating to Amount A), while others
are bilateral (eg, Subject to Tax Rule) even where the rules have their origin in a
multilateral instrument. Notwithstanding the limitations on MAP arbitration
discussed in Section IIB and structural differences, the experience under the
international investment regime speaks most directly to the design choices
being made for dispute settlement under the Two Pillar Solution. 4!

The number of investor—State arbitration cases rose significantly after the
mid-1990s (see Section IIA). Now, international tax arbitration case numbers
look set to increase, if not follow a similar trajectory, which has cost and
political implications for many countries. The total investor—State dispute
settlement (ISDS) case count had reached over 1,100 by the end of 2020.
Claims of over US$100 million are common.!42 To date, 124 countries and
one economic grouping are known to have been respondents to one or more
ISDS claims.!4? The amount at stake in tax arbitration could in due course
surpass that claimed in ISDS. The costs of bringing and defending a WTO
dispute are in the millions and the costs of a typical ISDS case could be five
times higher.!4* The costs of tax arbitration are also substantial. All members
of the Inclusive Framework do not have the same financial or technical
capacity to bring and defend Two Pillar Solution-related tax disputes against
well-resourced multinationals.

WTO Ministerial Conference focus on the protection of collective interests. See WTO, ‘Agreement
on Fisheries Subsidies’ (22 June 2022) WT/MIN(22)/33. The issue of inter se modification of
multilateral treaties under the Vienna Convention (n 40) art 41 has also arisen in relation to
proposals to establish an appellate mechanism for investor—State arbitral awards. See M Potesta,
‘An Appellate Mechanism for ICSID Awards and Modification of the ICSID Convention under
Article 41 of the VCLT’ in E Shirlow and K Nasir Gore (eds), The Vienna Convention on the
Law of Treaties in International Arbitration: History, Evolution, and Future (Kluwer 2022).

141 This article does not explore the relationship between the tax and investment regimes or the
possibility of parallel proceedings. See VA Ferreira, The Improper Use of Tax Treaties by
Contracting States: Tax Treaty Dodging, IBFD Doctoral Series (IBFD 2021) ch 5; Danon and
Wauschka (n 31). Likewise, the relationship between the Two Pillar Solution and the WTO is not
addressed. That said, aspects of Pillar Two appear to be inconsistent with the most-favoured-
nation rules in Article I of the GATT and Article II of the General Agreement on Trade in
Services (GATS).

142 UN Conference on Trade and Development (UNCTAD), ‘Investor—State Dispute Settlement
Cases Pass the 1,000 Mark: Cases and Outcomes in 2019 (114 Issues Note, July 2020) 4 <https:/
unctad.org/system/files/official-document/diaepcbinf2020d6.pdf> (disclosed amounts sought by
investors covering half of the claims filed in 2019 ranged from $US10 million to US$3.5 billion).

143 UNCTAD, ‘Investor—State Dispute Settlement Cases: Facts and Figures 2020° (/I4 Issues
Note, September 2021) <https:/unctad.org/system/files/official-document/diaepcbinf2021d7_en.
pdf>. The actual number may be greater due to confidentiality. Outcomes are also sometimes
confidential. EM Hafner-Burton, ZC Steinert-Threlkeld and DG Victor, ‘Predictability Versus
Flexibility: Secrecy in International Investment Arbitration” (2016) 68(3) WidPol 413.

144 K Pelc, ‘Does the International Investment Regime Induce Frivolous Litigation?” (19 May
2016) <https:/ssrn.com/abstract=2778056>. Some estimates of the differences are even higher.
ISDS proceedings may require 40—50 times more hours worked than WTO panel proceedings
(not counting consultation, appeal, remedies). L Johnson and B Guven, Securing Adequate Legal
Defense in Proceedings under International Investment Agreements: A Scoping Study (11
November 2019) 89 <https:/academiccommons.columbia.edu/doi/10.7916/d8-hced-vz23>.
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The legal capacity of a member has been shown to matter more than its power
in WTO disputes. 4> Empirical work also shows that poorer countries do worse
in ISDS cases than richer countries.!#® The same concerns have been raised by
developing countries in the past as one of the reasons not to embrace tax
arbitration.'#” Unsurprisingly, the BRICS (Brazil, Russia, India, China and
South Africa) have actively sought to increase their legal capacity in the
WTO over the past two decades, neutralising to some extent an advantage
long held by large developed members.'4® The loss of advantage in dispute
settlement is broadly correlated with the decline in the acceptance of the
WTO dispute settlement outcomes by the United States. An increase in
the number of international tax arbitrations will mean a significant increase in
the amount of tax revenue affected, which in turn means that international tax
arbitrations will no longer be able to fly below the public and political radar.
Any perceived unevenness of the playing field in tax arbitration will attract
attention and may have longer-term systemic effects on international tax
cooperation.

The Pillar One Blueprint proposes that experts could provide technical
assistance to developing countries or those countries with resource
constraints.'#*® The design and funding of any technical assistance
programme will determine its effect. A general comment without specifics
does not provide much reassurance. Something akin to the Advisory Centre
on WTO Law!3° would be a necessary piece of a programme of assistance if
developing countries are to engage in tax arbitration effectively.!3! If
developing countries were likely to be as well-resourced as the multinationals
arbitrating tax disputes, support for international arbitration among
multinationals might not even be so firm.

Unlike WTO disputes, MAP and Amount A arbitration can be initiated by
private actors,'5? and they share certain similarities with investment disputes.

145 A Guzman and B Simmons, “To Settle or Empanel? An Empirical Analysis of Litigation and
Settlement at the World Trade Organization’ (2002) 31 JLS 205; ML Burch, E Reinhardt and G
Shaffer, ‘Does Legal Capacity Matter? A Survey of WTO Members’ (2009) 8 WTR 559.

146 T Schultz and C Dupont, ‘Investment Arbitration: Promoting the Rule of Law or Over-
empowering Investors? A Quantitative Empirical Study’ (2014) 25(4) EJIL 1147.

147 See Falcdo (n 38) 469-70.

198 G Shaffer, Emerging Powers and the World Trading System: The Past and Future of
International Economic Law (OUP 2021).

149" OECD, ‘Report on Pillar One Blueprint’ (n 18) para 797.

150 See Advisory Centre on WTO Law <https:/www.acwl.ch>.

151 Malamis and Cai (n 38) section 6.3.

132 OECD, Model Tax Convention (n 5) art 25(5); Multilateral Convention to Implement Tax
Treaty Related Measures to Prevent Base Erosion and Profit Shifting (n 13) art 19(1).
Notwithstanding the language of Article 25(1), it appears that access to the MAP can be denied
where the request relates to ‘abusive’ transactions. OECD, Commentaries on the Articles of the
Model Tax Convention (2017) 361, para 26 <https:/www.oecd.org/ctp/model-tax-convention-on-
income-and-on-capital-full-version-9a5b369e-en.htm>. See A Navarro, ‘Spanish Supreme Court
Denies Access to MAP on Domestic GAAR Tax Case’ (MNE Tax, 2 November 2021) <https:/
mnetax.com/spanish-supreme-court-denies-access-to-map-in-domestic-gaar-tax-case-46099>.
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International tax arbitration will have an impact on the past and future tax
liabilities of companies and the revenue collected by tax jurisdictions. As
already observed, at a time when opportunities for taxpayer-initiated
international tax arbitration appear to be expanding, governments in many
developed and developing countries are re-examining and reducing their
commitments under investment treaties, because of concerns about ISDS.!53
The concern is not just with restrictions on host State policies under
investment agreements, but also with ISDS as a process and therefore directly
relevant to tax arbitration. The ISDS provisions in investment agreements have
been vigorously criticised by civil society groups, politicians and scholars
throughout the world.'>* ISDS is attacked for the absence of the level of
accountability expected in democratic societies, the unequal access to legal
representation, and a failure to meet rule-of-law principles. Many of the
features which render arbitration more attractive than litigation in domestic
courts—the possibility for discrete settlement or a formal ruling without
publicity, the avoidance of appellate review, and the prospect of selecting
adjudicators—are the same features that are seen as raising rule-of-law
concerns. Accordingly, a number of recent investment agreements have
sought to limit ISDS or excluded it entirely.'>> The UN Conference on Trade
and Development (UNCTAD) has been working to assist States to modernise
older-generation investment treaties. In parallel, the United States and other
developed countries have also elaborated their model investment agreements.
The United States and its business community, however, remain supportive
of ISDS in principle. The same is true of China and Japan. Perhaps indicating
that if MAP and Amount A arbitration are unlikely to constrain, in practice, the
tax policies of major capital-exporting countries and at the same time assist their

153 In the investment regime, dissatisfaction with ISDS awards has manifested itself as treaty
reform initiatives. The United States has been a respondent in 17 investment claims. Despite not
losing a claim, it sought to rethink the content of US investment treaties. The 2020 United
States—Mexico—Canada Agreement excludes ISDS between the United States and Canada, and
severely restrains the cases between the United States and Mexico. Brazil has moved to include
only State—State dispute settlement in its investment agreements. India has constrained ISDS with
a strong exhaustion of domestic remedies clause in its model investment agreement. The free trade
agreements that the EU signed with Canada (EU-Canada Comprehensive Economic and Trade
Agreement (signed 2016, entered into force provisionally 21 September 2017) art 8.29),
Singapore (EU-Singapore Investment Protection Agreement (signed 19 October 2018, entered
into force 21 November 2019) art 3.12) and Vietnam (EU-Viet Nam Investment Protection
Agreement (concluded 30 March 2020, entered into force 1 August 2020) art 3.41) provided for
an international investment court. China and Japan continue to support ISDS.

134 See, eg, Schultz and Dupont (n 146); M Waibel et al (eds), The Backlash Against Investment
Arbitration: Perceptions and Reality (Wolters Kluwer 2010); J Bonnitcha, LNS Poulsen and M
Waibel, The Political Economy of the Investment Regime (OUP 2017); CN Brower and J Ahmad,
‘Why the “Demolition Derby” that Seeks to Destroy Investor—State Arbitration?” (2017) 91(6)
SCalLRev 1139. Defenders of the current regime have pushed back, calling the critics
simpletons, Marxists, and even Nazis. JE Alvarez, ‘ISDS Reform: The Long View’ (2021) 36(2)
ICSID Rev 253.

155 See, eg, EU-China Comprehensive Agreement on Investment (signed 30 December 2020);
Regional Comprehensive Economic Partnership Agreement (entered into force 1 January 2022).
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multinationals, an imperfect system of tax arbitration may still receive political
support.

Many of the features of the ISDS process that have been challenged as
illegitimate are being replicated in the international tax regime. The
legitimacy of a regime exerts a ‘compliance pull’ on those normatively
addressed by the regime.!>¢ Decisions of international tribunals and courts
that are perceived to be illegitimate are less likely to be complied with. In the
investment regime, the Convention on the Settlement of Investment Disputes !>’
and New York Convention'>® have mitigated risks of non-compliance with
awards. Similar arrangements are not in place for international tax
arbitrations, and the ease and reliability with which tax arbitration decisions
can be enforced in many jurisdictions are uncertain and have not so far been
addressed in the Two Pillar Solution. Consequentially, if tax arbitration is not
perceived to be illegitimate, the impact on compliance may be greater than in the
case of ISDS.

The obligation to implement the outcome of the arbitration is clearer for MAP
arbitration than it is for the WTO. In the WTO, a panel or the Appellate Body
normally will only make a recommendation to bring the offending measure into
compliance.'>® That recommendation needs to be adopted by the Dispute
Settlement Body, which is a committee composed of all WTO members,
before any requirement to implement arises.'®® The MAP article in double
tax treaties results in an arbitrated agreement between the home and host
State. Parties to an arbitration have a duty to implement the decision, unless
the decision is rejected by the taxpayer, but no wider process of enforcement
cooperation exists.!®! The publication of trade and investment arbitration
decisions adds to the pressure on governments to comply with the decision.
As discussed below, tax arbitration suffers from a very low level of
transparency. The design of Two Pillar Solution dispute settlement will not

156 The classic work on legitimacy in international law is TM Franck, The Power of Legitimacy
Among Nations (OUP 1990). Despite the widespread discussion of the legitimacy of international
regimes, the concept is multifaceted and not well-defined. See J Crawford, ‘The Problems of
Legitimacy-Speak’ (2004) 98 ASILPROC 271; CA Thomas, ‘The Uses and Abuses of
Legitimacy in International Law’ (2014) 34 OJLS 729; A Galan, ‘The Search for Legitimacy in
International Law: The Case of the Investment Regime’ (2019) 82 FordhamlIntlLJ 81. The
concept of legitimacy reflects cultural and social norms about the rule of law and democracy. The
legitimacy deficit of ISDS has often been identified by comparing ISDS with the standards expected
of domestic judicial institutions.

157 Convention on the Settlement of Investment Disputes between States and Nationals of Other
States (adopted 18 March 1965, entered into force 14 October 1966), also known as the ‘ICSID
Convention’.

138 UN Convention on the Recognition and Enforcement of Foreign Arbitral Awards (adopted 10
June 1958, entered into force 7 June 1959).

139 DSU, art 19. In the case of prohibited subsidies, more specific recommendation to withdraw a
subsidy can be made. Agreement on Subsidies and Countervailing Measures, art 4.

10 DS, arts 2, 16.

161 See LE Schoueri and MC Barbosa, ‘Practicability, Enforcement and Legitimacy: Tax Treaty
Dispute Resolution at a Crossroads’ in Kofler, Mason and Rust (eds) (n 20) 492-8.
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aid the self-enforcement of its arbitration decisions and may incentivise States to
explore the weaknesses of the arrangements for enforcement of arbitration
awards. Multinational taxpayers may need to call on their home States to
assist, which will politicise individual cases.

States have been concerned about inconsistent and expansive holdings by
ISDS arbitration panels, which in turn deters and/or raises the costs of
implementing public policies.!®? Specific process-related concerns have
included the selection of arbitrators, lack of transparency, no third-party
participation, lack of an appeal process, and prioritising market rationality
over fundamental values of the international community. Many of the
process-related concerns with ISDS would seem to be applicable to MAP and
Amount A arbitration or any similar process agreed. The social class, education,
career and expertise of arbitrators, for example, have been shown to shape
ISDS.'63 Similar concerns have been raised about tax arbitration, in particular
the perception that arbitrators will be dismissive of or hostile to the concerns of
developing countries. 64

The International Centre for the Settlement of Investment Disputes (ICSID),
the most important forum for ISDS arbitration, has negotiated new arbitration
rules to address some of the process-related criticisms. '3 Discussion of broader
and more significant procedural changes are underway under the auspices of the
UN Commission on International Trade Law (UNCITRAL), but are unlikely to
bear fruit for several years.!®© The European Commission has proposed
replacing the ad hoc arbitration panels with a more centralised investment
court system, inspired in a large part by the WTO Appellate Body.'¢” The

162 gee, eg, CN Brower, ‘The Coming Crisis in the Global Adjudication System’ (2003) 19
ArbIntl 415; SD Franck, ‘The Legitimacy Crisis in Investment Treaty Arbitration: Privatising
Public International Law Through Inconsistent Decisions’ (2005) 73(4) FordhamLR 1521; A
Kerner, “‘Why Should I Believe You? The Costs and Consequences of Bilateral Investment
Treaties’ (2009) 53(1) IntlStudQ 73; D Schneiderman, ‘Legitimacy and Reflexivity in
International Investment Arbitration: A New-Self-Restraint?” (2011) 2(2) JIDS 471; GV Harten,
Sovereign Choices and Sovereign Constraints: Judicial Restraint in Investment Treaty
Arbitration (OUP 2013); C Henckels, ‘Protecting Regulatory Autonomy Through Greater
Precision in Investment Treaties: The TPP, CETA, and TTIP’ (2016) 19(1) JIEL 27; M Langford
and D Behn, ‘Managing Backlash: The Evolving Investment Treaty Arbitrator?” (2019) 29(2) EJIL
551; H Hahm et al, “Who Settles Disputes? Treaty Design and Trade Attitudes Toward the
Transatlantic Trade and Investment Partnership (TTIP)’ (2019) 73(4) IntlOrg 881.

163 S Puig, “Social Capital in the Arbitration Market’ (2014) 25 EJIL 387; AK Bjorklund et al,
“The Diversity Deficit in International Investment Arbitration” (2020) 21 JWIT 410. See also O
Larsson et al, ‘Selection and Appointment in International Adjudication: Insights from Political
Science’ (2022) JIDS <https:/doi.org/10.1093/jnlids/idac014>. 164 T ennard (n 56) 179.

165 1CSID, ‘ICSID Administrative Council Approves Amendment of ICSID Rules’ (ICSID News
& Events, 21 March 2022) <https:/icsid.worldbank.org/news-and-events/communiques/icsid-
administrative-council-approves-amendment-icsid-rules>.

166 UNCITRAL Working Group III: Investor—State Dispute Settlement Reform <https:/uncitral.
un.org/en/working_groups/3/investor-state>.

167 See, eg, EU-Canada Comprehensive Economic and Trade Agreement (n 153) art 8.28; EU—
Singapore Investment Protection Agreement (n 153) art 3.10; EU-Viet Nam Investment Protection
Agreement (n 153) art 3.39.
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discussion of permanent international courts or tribunals and appellate
mechanisms has been a prominent part of the UNCITRAL’s work. Critics
fear an investment court will be dominated by a governmental ethos, with
little guarantee of more impartial or competent arbitrators.!®® The OECD
documentation on the Two Pillar Solution did not discuss these ongoing
negotiations.

While some issues, such as an absence of an appeal process for ISDS, remain
contentious, it is unclear why the Inclusive Framework members, or even the
more active OECD countries in the development of the Two Pillar Solution,
felt limited pressure to address some of the features of ISDS that are broadly
accepted as problematic. One possible explanation may be the domination of
representatives from tax administrations in the negotiations. If this is correct,
broadening country representation in the Inclusive Framework beyond national
tax administrations may help raise awareness of any process-related deficiencies.

As discussed above, taxpayers are generally free to exit the MAP process and
pursue remedies under domestic law at any time. There is no fork-in-the-road
provision in MAP arbitration treaty articles, despite being common in
investment agreements. Even after the competent authorities have negotiated
a resolution of the matter, the taxpayer is not bound to accept the outcome.'¢°
On the other hand, jurisdictions can prevent a matter being resolved by
arbitration by agreeing to a solution before or after the arbitration has
commenced.!7? Tax arbitration is in some respects worse, from the point of
view of the public interest, than ISDS because the taxpayer can renounce the
outcome of the arbitration. On the other hand, the involvement of the
competent authorities and their ability to exit the process through mutual
agreement may provide some constraint on the taxpayer.

Jurisdictions will have less freedom in relation to Amount A, but the
multinational will still be free to reject the arbitration decision. The one-sided
commitment is open to abuse by taxpayers, and it will affect the perceived
legitimacy of the process. If Amount A needs a multilateral dispute
settlement process, a multinational enterprise should be bound by the
outcome of a process that it initiates.

Tax arbitration will be less transparent than investment or trade disputes. The
MAP arbitration procedure, it will surely be objected, was intended to resolve
individual tax cases simply, rather than developing general interpretations of a
treaty.!7! A baseball-type arbitration by its nature cannot be expected to provide

168 CN Brower and J Ahmad, ‘From the Two-Headed Nightingale to the Fifteen-Headed Hydra:
The Many Follies of the Proposed International Investment Court’ (2018) 41 FordhamIntILJ 791.

169 OECD, Model Tax Convention (n 5) art 25(5).

170 Multilateral Convention to Implement Tax Treaty Related Measures to Prevent Base Erosion
and Profit Shifting (n 13) arts 19(1)(b), 22, 24.

! The OECD Model Tax Convention (n 5), however, permits more general issues to be
discussed under Article 25(3). Some potential issues under the Two Pillar Solution may be
peremptorily addressed by States under this process. Pillar One also envisages other processes
being available under a multilateral convention to provide taxpayer ex ante certainty in relation
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transparency or precedent. The legal opinion process, however, also arguably
lacks the transparency and guarantees of rationality expected of a decision
that has significant consequences for the public. While strong protection for
confidential information is necessary,!”? the failure to discuss transparency
and accountability in Amount A arbitration is particularly surprising given
the practice and trend in investment arbitration. The inability to share
analyses and outcomes of cases works against the consistent application of
rules and learning by domestic authorities. It may also have an impact on
arbitrator selection, favouring those with experience and creating a privileged
club of arbitrators.

Even with rules clarifying that arbitration decisions do not create binding
precedents, a tension will inevitably arise between the pursuit of transparency
and legitimacy, on the one hand, and non-precedential decisions, on the other
hand. Published decisions will affect future decisions. Notwithstanding that
Article 3(2) of the WTO DSU provides that the DSU intended to ‘clarify
provisions’ of the WTO agreements in accordance with customary rules of
interpretation of public international law, and ‘Recommendations and rulings
of the [Dispute Settlement Body] cannot add to or diminish the rights and
obligations provided in the covered agreements’, the United States’ attack on
the Appellate Body was based on a concern that the Appellate Body was in
fact affecting rights and obligations. The issues to which it is proposed that
binding dispute settlement will be available under the Two Pillar Solution
reflects the economic interests of the large, developed countries and their
multinationals. Without arbitration decisions being made public, large States
will have a greater ability to reject decisions unilaterally or pressure smaller
States to agree to another outcome. The asymmetrical availability of binding
dispute settlement does not appear to be a good recipe for long-term stability.
Together with adequate legal capacity, transparency may help make interaction
between smaller developing countries, and multinationals and their home States
more rule oriented.

Rights to unilaterally terminate an investment agreement are usually limited,
and, when terminated, existing investments will still benefit from protection for
many years.!”? Nonetheless, recent years have seen an upsurge in terminations
and, more frequently renegotiation of treaties, which can produce more
immediate effects.!”4 It is not clear how a jurisdiction may withdraw from
part or all of the Two Pillar Solution, in particular the Amount A multilateral

to Amount A. The normal outcome under the MAP would be a memorandum of understanding that
does not purport to override the treaty. It may, however, be open to a taxpayer to challenge the
memorandum as inconsistent with the treaty under domestic law.

172 See Multilateral Convention to Implement Tax Treaty Related Measures to Prevent Base
Erosion and Profit Shifting (n 13) art. 21.

3 T Voon and A Mitchel, ‘Denunciation, Termination and Survival: The Interplay of Treaty

Law and International Investment Law’ (2016) 31(2) ICSID Rev 413.

174 C Peinhardt and RL Wellhausen, ‘Withdrawing from Investment Treaties but Protecting
Investment’ (2016) 7(4) GlobalPol 571.
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convention. Buyer’s remorse in relation to the Two Pillar Solution might arise if
States were unable to assess accurately the consequences of the package at the
time of signature or ratification, but over time the costs and benefits became
clearer as treaty provisions were applied and better understood.!”> States that
have been involved in ISDS, in particular those that are challenged, have
been the States most likely to seek renegotiation or termination.!”® In other
words, many States are not good at assessing the costs and benefits of treaties
ex ante. The same might be expected in the Two Pillar Solution. The
renegotiations of investment treaties, interestingly, focused more on
substantive policy space, with more modest changes to ISDS processes.!”” It
may, of course, be that States most unhappy with ISDS seek to terminate
rather than renegotiate.

Once a jurisdiction has ratified the proposed Amount A multilateral
convention modifying its rights and obligations under double tax treaties, the
practical freedom to reject some of the Two Pillar Solution rules may be
limited. Changing the rules would require the renegotiation of several,
possibly dozens of double tax treaties. If the counterparties are unwilling to
negotiate, a jurisdiction may be forced to choose between renunciation of the
tax treaty or living with the relevant Two Pillar Solution rules. The
opportunity for treaty override will depend on constitutional structure of each
jurisdiction.!”® Dualist (or effectively dualist) countries like Australia, Canada,
Germany, the United Kingdom and the United States appear to have more
freedom to move. More consideration would need to be given to the
amendment and exit from treaty arrangements.

The consensus-based decision-making in the WTO has resulted in almost
total gridlock, which in turn resulted in too much being asked of the WTO’s
dispute settlement system. The gridlock is in part due to the shift in power
away from developed countries toward emerging economies in the world
economy and the WTO. The large emerging economies have learned how to
utilise WTO process to their advantage as they have grown in economic
importance.!” The more decentralised investment treaty regime, by contrast,

175 B Simmons, ‘Bargaining Over BITS, Arbitrating Awards: The Regime for Protection and
Promotion of International Investment’ (2014) 66(1) WIdPol 12; LNS Poulsen, Bounded
Rationality and Economic Diplomacy: The Politics of Investment Treaties in Developing
Countries (CUP 2015).

176 A Thompson, T Broude and YZ Haftel, ‘Once Bitten, Twice Shy? Investment Disputes, State
Sovereignty, and Change in Treaty Design’ (2019) 73 IntlOrg 859.

177 See also TS John, ‘“Why is Exit So Hard? Positive Feedback and Institutional Persistence’ in
TS John, The Rise of Investor—State Arbitration: Politics, Law, and Unintended Consequences
(OUP 2018) 234-48; RL Wellhausen, ‘International Investment Law and Foreign Direct
Investment’ (2019) 73(4) IntlOrg 839.

178 For a discussion of tax treaty overrides, see references in Noonan and Plekhanova (n 2) 516—
18.

179 SE Rolland and DM Trubek, Emerging Powers in the International Economic Order:
Cooperation, Competition and Transformation (CUP 2019); Shaffer (n 148).
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has allowed a degree of learning and evolution of treaty rules.!8? The Two Pillar
Solution, combined with the structural features of the existing international
income tax regime, seeks to create a regime that is more centralised than the
investment regime. It is also a regime that the developed countries expect to
be able to dominate and supplement with further implementing arrangements
without fear of being held up because of a lack of global consensus. It is not
clear that the OECD countries will be able to dominate the tax regime in the
longer term. The major emerging countries are building their capacity in
international tax law and policy. Many developing countries also have a
preference for tax to be negotiated under the auspices of the UN rather than
the OECD.

The Two Pillar Solution contemplates many new international instruments.
As noted at the outset, non-binding standards have played an important role in
the international tax regime. The processes by which Two Pillar Solution
guidelines and commentary are being developed have been and are likely in
the immediate future to be dominated by a fairly small group of States.!8! As
is common throughout global governance, many States will not send
representatives, and others will send generalists often from the local embassy
and sometimes with authority simply to take notes rather than to speak.!82
Lacking expertise, some governments have sent private arbitration lawyers to
represent them in the ongoing investment agreement reform negotiations in
the UNCITRAL.!33 Experts that spend their career working in tax are likely
to have both the requisite expertise to participate meaningfully, but also to
have built relationships with other experts and a reputation. The influence of
the major OECD countries over the Inclusive Framework and the
development of the Two Pillar Solution and its implementation may in time
contribute to the weakening of the regimes. A full discussion of decision-
making within the Inclusive Framework is beyond the scope of this article. It
is simply observed here that arrangements perceived to be one-sided will

180 D Blake, ‘Thinking Ahead: Time Horizons and the Legalization of International Investment
Agreements’ (2013) 67(4) IntlOrg 797; MS Manger and C Peinhardt, ‘Learning and Precision of
International Investment Agreements’ (2017) 16(4) IntlInteract 869.

181 See RC Christensen, M Hearson and T Randriamanalina, ‘At the Table, Off the Menu?
Assessing the Participation of Lower-Income Countries in Global Tax Negotiations’ (2020)
ICTD Working Paper 115; A Christians and L van Apeldoorn, ‘The OECD Inclusive
Framework’ (2018) 72(4) BulllntlTaxn 226; IJM Valderrama, ‘Output Legitimacy Deficits and
the Inclusive Framework of the OECD/G20 Base Erosion and Profit Shifting Initiative’ (2018)
72(3) BulllntlTaxn; TD Magalhaes, ‘What is Really Wrong with Global Tax Governance and
How to Properly Fix It” (2018) 10(4) WTJ 499. See also OECD, Inclusive Framework on BEPS:
Background Brief 11-12, para 2.2 <https:/www.oecd.org/tax/beps/background-brief-inclusive-
framework-on-beps.pdf>.

182§ Block-Lieb and S Halliday, Global Lawmakers: International Organization in the Crafting
of World Markets (CUP 2017).

183 TS John, ‘Three Conceptions of Sovereignty in Contemporary Investment Law’ in C Smith
(ed), Sovereignty: A Global Perspective (Proceedings of the British Academy) (OUP 2023).
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create discontent, and once the groups of disaffected countries enhance their
legal capacity, gridlock is a realistic outcome in a consensus-based process.
The expertise of the WTO and Appellate Body secretariats has been a
technical strength of the WTO dispute settlement process, but ultimately
became a political weakness.!3* The WTO dispute settlement panellists are
formally independent but are commonly accused of being insiders with a pro-
trade liberalisation outlook.!®> The OECD’s role in drafting and building
consensus around explanatory statements and official commentaries is likely
to be more important, which are likely to carry considerable weight in
international arbitration of Two Pillar Solution rules. What, if any, role the
OECD Secretariat may have in the future assisting arbitration panels is
unclear. The potential for the OECD Secretariat to influence tax arbitration
may discourage some jurisdictions from accepting binding dispute settlement.
The subject deserves further consideration by Inclusive Framework members.
This section has highlighted a number of issues with international tax dispute
settlement under the Two Pillar Solution. Preliminary responses to only a
couple of the issues have been suggested. All of the issues require further
analysis. The aim has been to bring attention to the issues and hopefully
stimulate further discussion. The difficulty of reaching agreement on reforms
for ISDS suggests that the designers of dispute settlement systems for
international taxation should endeavour to ‘get it right’ from the beginning.

VI. CONCLUSION

The prominent role that binding dispute settlement plays in the Two Pillar
Solution is arresting when viewed alongside the limited role that MAP
arbitration has played in the international tax system. The nature of Amount
A necessitates some sort of multilateral process for its efficacy and
administrative efficiency. However, questions need to be asked about a
negotiation process that generated a dispute settlement system that has
privileged corporate interests over public interests and ignored the political
and policy lessons from other fields of international economic law. The
interests of multinationals are advanced at the expense of State sovereignty
by dispute settlement in relation to Amount A. Some commentators,
however, celebrate these developments which they see leading to the fusion
of horizontal disputes between tax authorities and vertical disputes between
taxpayers and tax authorities within a State, which will in turn help to deal

184 J Pauwelyn and K Pelc, “WTO Ruling and the Veil of Anonymity’ (2022) 33(2) EJIL 527; A
Steinbach, ‘Are the Fingerprints of WTO Staff on Panel Rulings a Problem? A Reply to Joost
Pauwelyn and Krzysztof Pelc’ (2022) 33(2) EJIL 565.

185 There is a wealth of research on the background of WTO panellists. See, eg, ] Pauwelyn, ‘The
Rule of Law Without the Rule of Lawyers? Why Investment Arbitrators are from Mars, Trade
Adjudicators from Venus’ (2015) 109 AJIL 761.
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with multi-jurisdictional and multifaceted tax disputes more effectively.!3¢ The
utility of the process for taxpayers does not ensure the legitimacy of the process.
Tax arbitration impacts the broader public interest. Issues of transparency,
arbitrator selection and capacity of smaller developing countries should not
be neglected. In Pillar Two, where many States will have an interest in the
GloBE rules being correctly applied, dispute settlement is likely to have a
more limited scope, which will protect the large capital-exporting countries
from legal challenges.

The role of mandatory binding arbitration in disputes of cross-border income
taxation merits closer and more systemic attention. The enhancement of dispute
settlement in the international income tax field is taking place at a time when
States are reconsidering their consent to international adjudication of trade
and investment disputes. The experience with dispute settlement in
international trade and investment over the past two decades suggests that
there are limits to what can and should be asked from the arbitration of
international tax disputes. If tax arbitration decisions are decided against
several jurisdictions, concerns about loss of sovereignty are likely to assume
greater political salience. The influence exercised over the OECD/G20 BEPS
Project and the Inclusive Framework by major developed countries suggests
that the trade-offs inherent in the Two Pillar Solution rules and processes may
be satisfactory for them today. Looking forward two decades, a changed
economic environment may make today’s rules less appealing, but the
institutional structures may inhibit change in the direction(s) favoured by
tomorrow’s tax powers.!87” Many OECD documents embrace ‘common’
understandings about the tax treaties.!8 A similar clubbish-ness existed in
the GATT, but that did not survive the appearance of a greater number of
active and confident members within the WTO and extensive litigation.

186 N Tadmore and L Moses, ‘The Future of International Tax Disputes: The Inevitability of
Fusion’ in Kofler, Mason and Rust (eds) (n 20) 586-8.

187" Concern about the domination of global tax policy by the major developed countries through
the OECD has been discussed many times. See, eg, D Spencer, ‘U.N. Tax Committee, Developing
Countries, and Civil Society Organizations’ (2015) 26 JIT 42; M Herzfeld, ‘News Analysis: Who
Will Control the Future of International Tax Policy?’ (Tax Notes, 4 May 2015). See also R Avi-
Yonah and H Xu, ‘Evaluating BEPS: A Reconsideration of the Benefits Principles and Proposal
for UN Oversight’ (2016) 6(2) HarvBusLRev 185, 211.

188 See, eg, OECD, Model Tax Convention (n 5); OECD Council, ‘Tax Treaty Override’ (2
October 1989) R(8)-2 to R(8)-3, para 4.
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