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Abstract
When do non-international armed conflicts (NIACs) end? Determining the existence
of a NIAC requires a detailed, fact-intensive inquiry. Since the International Criminal
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Tribunal for the Former Yugoslavia’s seminal decision in the Tadi¢ case,
international courts and tribunals have evaluated the existence of NIACs under the
Tadi¢ test’s two-pronged inquiry into intensity and organization. Although that
decision also pronounced that international humanitarian law (IHL) continues to
apply until a “peaceful settlement is achieved,” neither international tribunals nor
scholars have articulated a comparably widely accepted and well-developed test for
determining the end of NIACs.

At the same time — and especially since 9/11 — States have increasingly relied on
IHL to meet the threat posed by non-State actors, broadening the scope of conflict-
related liabilities in armed conflict without conferring the privileges or immunities
otherwise inherent in IHL. This one-sided approach twists the purpose of IHL and
places members of organized armed groups into legal black holes without temporal
limitations, as States resist the termination of “armed conflict” irrespective of the
continuing intensity of violence or the level of organization of non-State actors.
Ultimately, the current approach gives States broad discretion without appropriate
safeguards, which undermines the proper application of human rights and
humanitarian principles within conflict and prevents the establishment of a
sustainable peace.

This paper argues that the most appropriate test for ascertaining the end of a NIAC is
one that combines objective consideration of the diminution of organized and intense
hostilities below the Tadi¢ threshold with the likelihood that hostilities will not again
rise above that threshold. It thus draws from but does not fully endorse the preferred
approach of the International Committee of the Red Cross (ICRC), which focuses on
the lasting termination of hostilities,' while abjuring a general temporal limitation.
Although commendable for its effort to avoid the legal uncertainty that attends the
revolving conflict classification problem, the ICRC’s approach unfortunately tends to
encode existing uncertainty surrounding the termination of NIACs and to
indistinctly prolong the application of IHL to erstwhile conflict situations. In contrast,
the authors suggest that a test for the end of NIAC based on a specific period (five
months following the diminution of organized and intense hostilities below the Tadi¢
threshold), subject to an evaluation of the risk that those hostilities may resume,
better balances certainty of legal application with the promotion of a return to peace.
The authors will employ the facts of diverse case studies, including the FARC in
Colombia, the LTTE in Sri Lanka, numerous armed groups in Mali, and the United
States with Al-Qaeda, to build a legal standard that courts can use to determine
IHL’s continuing applicability to an erstwhile armed conflict.

Keywords: international law, international humanitarian law, existence of a non-international armed
conflict, termination of a non-international armed conflict, non-international armed conflict

1 ICRC, Commentary on the Third Geneva Convention: Convention (III) relative to the Treatment of
Prisoners of War, 2nd ed., Geneva, 2020 (2020 Commentary on GC III), paras 521-530, available at:
https://ihl-databases.icrc.org/en/ihl-treaties/gciii-1949/article-3/commentary/2020?activeTab=undefined
(all internet reference were accessed in March 2024).
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Introduction

How do non-international armed conflicts (NIACs) end? Although international
humanitarian law (IHL) is inherently temporally bounded,” there is no
controlling test for assessing whether or when a given NIAC has terminated’
beyond the indistinct pronouncement of the International Criminal Tribunal for
the former Yugoslavia (ICTY) that IHL continues to apply to a NIAC until a
“peaceful settlement is achieved”.* As recently as 2010, the International Law
Association found that the end of the temporal scope of application of THL is a
“complicated issue ... in need of thorough research”.” And uncertainty
concerning when NIACs end, as a matter of law, continues to persist6 despite the
imperative of delineating when IHL applies — when the regulation of killing and
deprivation of liberty, for example, is relaxed—and when it does not
apply — when killing and deprivation of liberty are strictly limited.”

In lieu of an authoritative test for determining the end of a NIAC, scholars
have proposed four competing tests for the termination of NIACs: the “reverse
Tadi¢ test”, which emphasizes whether an ongoing conflict continues to satisfy
the two-pronged test of intensity and organization developed by the ICTY;® the
“no-more-combat-measures test”, which analogizes to the termination of
international armed conflicts (IACs) and focuses on the persistence (or not) of
military activities in a given armed conflict; the “peaceful settlement test”, which
draws from Tadi¢ but additionally asks whether a political solution to an armed
conflict has been achieved; and the “no-reasonable-risk-of-resumption test”,
which employs a variety of factors to assess whether hostilities are likely to
resume.’ In their own ways, each of these formulations endeavours to articulate a

2 Seee.g. ICTY, The Prosecutor v. Dusko Tadi¢, Case No. IT-94-1-AR-72, Decision on Defence Motion for
Interlocutory Appeal on Jurisdiction, 2 October 1995, paras 69—70 (detailing the “geographical and
temporal frame of reference” for armed conflict). See also Stefan Robert McClean, “From Theory to
Reality: A Definition for the Termination of Non-International Armed Conflicts”, Journal of Conflict
and Security Law, Vol. 28, No. 3, 2023, p. 538: “It is precisely because of the lex specialis nature of IHL
that an end to its temporal application must occur. If not, the regime will continue to become a
justification for otherwise prohibited conduct under general international law such as the detention of
persons without trial.”

3 The IHL applicable to NIACs is infamously underdeveloped as compared to the IHL applicable to
international armed conflicts (IACs). See e.g. Adil Ahmad Haque, “Whose Armed Conflict? Which
Law of Armed Conflict?”, Just Security, 4 October 2016, available at: www.justsecurity.org/33362/
armed-conflict-law-armed-conflict/. Although the gaps between the two bodies of law have narrowed
in recent decades, as the two bodies have converged, the law governing the termination of NIACs, like
the law governing detention in NIACs, remains under-theorized. See S. R. McClean, above note 2.

4 ICTY, Tadi¢é, above note 2, para. 70.

5 International Law Association, Final Report on the Meaning of Armed Conflict in International Law, 2010,
p. 30, available at: www.ila-hq.org/en_GB/documents/conference-report-the-hague-2010-12.

6 S. R. McClean, above note 2, p. 535.

7  See e.g. International Court of Justice (ICJ), Legality of the Threat or Use of Nuclear Weapons, Advisory
Opinion, ICJ Reports 1996 (Nuclear Weapons Advisory Opinion), p. 240.

8 ICTY, Tadi¢, above note 2, para. 70.

9  For its part, the ICRC has suggested that the test for determining the termination of a NIAC should focus
on whether armed confrontations between the original parties to the armed conflict have lastingly ended.
See 2020 Commentary on GC III, above note 1, paras 519-530.
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legal test that parameterizes “peace” as the descriptive absence of armed
conflict — but because NIACs exist across a factually diverse spectrum, none of
the proposed tests satisfyingly describes all instances in which warfare has
concluded, and none of them has secured authoritative stature in international
law. The continuing absence of a definitive test for determining the end of NIACs
undermines the efficacy of IHL, inhibits the (re-)establishment of peace, prolongs
conflict-related civilian vulnerability, and challenges the international rule of law.

This article endeavours to correct this deficiency of IHL by formulating a
fact-based test for determining when NIACs and the application of IHL terminate
as a matter of law. It surveys the four competing tests and argues that the reverse
Tadi¢ test, subject to a durational requirement of five months and objective
evaluation of the risk that hostilities will resume, would more effectively describe
the end of NIACs in fact. Under our standard, the end of a NIAC would be
determined on the basis of the diminution of intensive, organized armed violence;
the length of time since hostilities fell below the Tadi¢ threshold; and the quality
of the conflict’s pacification. This standard would cabin States’ discretion to
claim the continued persistence of a NIAC despite contrary, observable factors. It
would entail the resumption of the lex generalis, international human rights law,
even when sporadic, isolated organized armed violence or disorganized armed
violence continues —as would be the case if the situation never crossed the NIAC
threshold in the first place. In such circumstances, that sporadic organized or
disorganized violence would, appropriately, be primarily regulated by domestic
criminal law.

This article begins by describing the consequences of indeterminate NIACs.
It then surveys the four competing tests for the end of a NIAC, and explores the
limitations of those tests in the context of four recent NIACs. Finally the article
describes our suggested expansion of the “factual and lasting pacification of
NIAC” standard and applies it to the previously described case studies.

The consequences of indefinite NIACs

Just as it may be dangerous to belligerent parties to prematurely treat a NIAC as
ended, it is dangerous to indefinitely prolong the legally exceptional existence of
an armed conflict. Doing so exposes civilians to the vulnerabilities inherent in a
legal regime that accepts'® lethal force as a first resort, that admits the incidental
killing of civilians,'' and that legitimizes deprivation of liberty with reduced
substantive and procedural protections. As the United States’ prosecution of
the so-called Global War on Terror illustrates, States may embrace a NIAC
framework and exploit its comparatively liberal use-of-force regime to broadly

10 See e.g. Lawrence Hill-Cawthorne, Detention in Non-International Armed Conflict, Oxford University
Press, New York, 2016, pp. 66-76.

11 See Protocol Additional (I) to the Geneva Conventions of 12 August 1949, and relating to the Protection of
Victims of International Armed Conflicts, 1125 UNTS 3, 8 June 1977 (entered into force 7 December
1978) (AP ), Art. 51.
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treat antagonists as detainable or targetable enemies, contributing to both increased
civilian casualties and otherwise impermissibly low evidentiary standards in legal
proceedings supposedly related to the NIAC.

Indefinite NIACs may also benefit non-State actors who seek to wear down
States through prolonged, armed violence that would be prohibited in ordinary
circumstances.'* The present indeterminacy of the legal end of NIACs means that
even armed groups which no longer satisfy the Tadi¢ test’s organizational
requirement or which, while organized, prosecute hostilities that may no longer
satisfy that test’s intensity requirement may claim the implied authority for
violence under IHL. In contrast, a fact-based test for the legal end of NIACs
would more appropriately subject such groups or such low-intensity violence to
ordinary criminal law, enforced by a functioning judiciary.

Indefinite war wreaks havoc on civilians within conflict zones. Among
other vulnerabilities, they often become dependent on humanitarian aid, which in
turn is dependent on the vagaries of the conflict parties. During the Sri Lankan
Eelam Wars, much of the population in northern Sri Lanka lived in displaced
persons’ camps, and the Sri Lankan government blocked both food aid and
information regarding civilian suffering due to lack of food aid.'> It was often
impossible to continue fishing on the northern coast, as it was occupied by
soldiers. While conflict parties may rely on the emergent nature of hostilities to
justify such transgressions, a fact-based test for the legal end to NIACs may allow
for proper accountability for what, in peacetime, are gross human rights and
criminal violations.

Existing tests for the end of NIACs

Nearly thirty years ago, the ICTY found that IHL continued to apply to NIACs until
a “peaceful settlement is achieved”.' Since then, courts have been reluctant to
determine whether or when NIACs conclude, as a matter of IHL. During that
period, scholars developed four competing tests to ascertain whether or when a
peaceful settlement of a NIAC has been achieved — none of which has become
widely accepted. Fundamentally, none of the four theories addresses the
“messiness” of NIACs.

Reverse Tadi¢

The reverse Tadic¢ test contemplates that a NIAC ends when one of its constituent
conditions, intensity of violence or organization of a party, falls below the

12 Cf. Nuclear Weapons Advisory Opinion, above note 7, p. 240.

13 Somini Sengupta, “Sri Lanka’s Scars Trace Lines of War without End”, New York Times, 15 June 2007,
available at: www.nytimes.com/2007/06/15/world/asia/15lanka.html.

14 ICTY, Tadic, above note 2, para. 70.
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threshold required to establish hostilities.'> While elegant in its symmetry, practical
application of this test is challenged by the tendency for intensity of violence in
NIACs to ebb and flow. Likewise, NIACs involving multiple parties or situations
in which overlapping NIACs occur simultaneously within a single conflict zone
or across multiple conflict zones (“complex NIACs”) may be dynamic, consisting
of rotating or even morphing groups that fluctuate in their level of organization
or participation in hostilities over time. The result of embracing the reverse Tadi¢
test, particularly without a temporal standard or evaluation of the risk of renewed
hostilities, would be considerable legal fluctuations, creating operational
confusion among the parties and impeding efforts to impose accountability for
war crimes. As the International Committee of the Red Cross (ICRC) has
admonished, it is preferable to avoid a “revolving door classification” of a conflict
that generates more confusion than clarity.'®

No more combat measures

The no-more-combat-measures test borrows from the practice in IACs of tying the
end of hostilities to the end of military operations.'” Several complications present
themselves when applying this test to actual NIACs. First, in complex NIACs, it can
be difficult to stop the clock on a conflict between any two parties while it continues
with respect to other parties. Relatedly, outright military-style action may end for a
period as a group refits, rearms or reorganizes, only to resume slightly later, once
again raising the revolving-door problem. On the other hand, waiting for an
(often politically influenced) announcement of the close of military operations to
apply the no-more-combat-measures test “may prolong and overextend the
application of [IHL], which permits forms of violence that would otherwise

15 Dustin A. Lewis, Gabriella Blum and Naz K. Modirzadeh, Indefinite War: Unsettled International Law on
the End of Armed Conflict, Harvard Law School Program on International Law and Armed Conflict,
February 2017, pp. 96-105, available at: https://dash.harvard.edu/bitstream/handle/1/30455582/
Indefinite%20War%20-%20February%202017_3.pdf?sequence=4; Sylvain Vité, “Typology of Armed
Conflicts in International Humanitarian Law: Legal Concepts and Actual Situations”, International
Review of the Red Cross, Vol. 91, No. 873, 2009, p. 76.

16 D. A. Lewis, G. Blum and N. K. Modirzadeh, above note 15, p. 98. The revolving-door problem may
provide very “good reasons of ... principle or policy that [warrant] an exception” to strict application
of the reverse Tadi¢ test for determining when NIACs end. See Marko Milanovic, “The End of
Application of International Humanitarian Law”, International Review of the Red Cross, Vol. 96, No.
893, 2014, p. 170; ICTY, Prosecutor v. Gotovina, Case No. IT-06-90-T, Judgment (Trial Chamber), 15
April 2011, para. 1694 (“Once the law of armed conflict has become applicable, one should not lightly
conclude that its applicability ceases. Otherwise, the participants in an armed conflict may find
themselves in a revolving door between applicability and non-applicability, leading to a considerable
degree of legal uncertainty and confusion”).

17 See e.g. 2020 Commentary on GC III, above note 1, para. 310 (“evidence that there has been a ‘general
close of military operations’ is the only objective criterion to determine that an international armed
conflict has ended in a general, definitive and effective way”); Geneva Convention (IV) relative to the
Protection of Civilian Persons in Time of War of 12 August 1949, 75 UNTS 287 (entered into force 21
October 1950), Art. 6. Cf. Yves Sandoz, Christophe Swinarski and Bruno Zimmermann (eds),
Commentary on the Additional Protocols, ICRC, Geneva, 1987, p. 67 (defining “military operations” as
“movements, manoeuvres, and actions of any sort, carried out by armed forces with a view to combat”).
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[under ordinary domestic law] be unlawful and impermissible according to general

international law”,'® thereby undermining the objective of restoring peace.

Peaceful settlement

The peaceful settlement test, which also leans heavily on limited objective measures
more practicable in IACs, requires a peaceful settlement among the parties to a
NIAC. It has the virtue of being simple, and easily understood and applied by a
variety of interested actors and observers.'” However, this theory discounts the
frequent refusal of States to recognize the legitimacy of non-State actors or even
enter into negotiations with their non-State adversaries. Thus, this test might
preclude the termination of NIACs where States (or non-State organized armed
groups) simply refuse to discuss the termination of the conflict. The requirement
for a peaceful settlement may also be wildly unrealistic for conflicts involving
multiple non-State actors with different capabilities and objectives.

No reasonable risk of resumption

The no-reasonable-risk-of-resumption test is the only one to incorporate, in part, a
temporal condition. This test recognizes that quieted NIACs must be evaluated as to
whether it would be “unreasonable” to believe that hostilities might resume. Such
evaluation may include assessment of the duration of time without hostilities;
statements made by parties regarding their intention to end violence; actual steps
taken (including disarmament) to enforce peace; and the existence of a peace
agreement. Importantly, this theory would not rule out the end of a NIAC on the
basis of “isolated or sporadic” acts of violence, thereby implementing the
symmetry of the reverse Tadi¢ test. The “reasonableness” standard has been
criticized as vague, but in fact echoes objective reasonableness standards applied
in both common law and international criminal law. The absence of definitive
criteria, however, may lead different assessors to weigh the same factors
differently, arriving at disparate legal conclusions.

The ICRC version of this standard involves a cessation of hostilities and a
fact-based analysis of indicators relevant to whether the conflict is likely to reignite.
Unfortunately, it injects additional uncertainty into determining whether or when a
NIAC has ended by suggesting conflict-specific historical assessments of temporary
quiescence to determine whether resumption of hostilities is reasonably likely.”' We
agree that none of these four theories on their own provide the proper guidance
needed to safely and accurately pronounce the end of a NIAC. Therefore,
following the case studies below, we draw upon elements of all four theories for a
proposed three-step analysis to determine the end of a NIAC.

18 S. R. McClean, above note 2, p. 542.

19 See e.g. ibid., pp. 544-545.

20 2020 Commentary on GC III, above note 1, para. 529.
21 Ibid., para. 526.
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Case studies

Just as the Tadic test is based on a highly fact-specific analysis, the starting point for
ascertaining the end of a NIAC must be through similar factual examination of
different situations and their common elements. In this section, we review four
situations, representing four different areas of the world, that have been
categorized at various times as NIACs. We analyze each of these situations
through the lenses of the four competing end-of-NIAC tests in order to
illuminate the limitations of those tests. The proposed three-step analysis draws
heavily from the political and humanitarian challenges faced in these case studies,
and the limitations they reveal in the competing end-of-NIAC tests.

Colombia and the FARC

In 2016, the fifty-two-year NIAC between the Revolutionary Armed Forces of
Colombia (Fuerzas Armadas Revolucionarias de Colombia, FARC) and the
government of Colombia ended in an unusually satisfying manner: a peace
agreement between the parties. The FARC—Colombia NIAC arose in May 1964
out of violence following an attack by Colombia’s armed forces against a rural,
communist militia that had declared its own republic in defiance of the
government.”” According to Colombian government figures, the armed conflict
killed at least 220,000 people over five decades.”” It displaced between 5.7
million** and as many as 7 million Colombians.”> The FARC grew from just
forty-eight men in 1964°° to a force that, at its peak, boasted 20,000 fighters>’
and controlled 42,000 square miles of territory.28 The FARC’s armed forces were
organized hierarchically into seven blocs, each of which was responsible for at
least five fronts and answered to the FARC’s Secretariat and Central General
Staff.”” When it finally entered into a peace agreement with Colombia, the FARC
had 7,000 fighters and 2,800 militia, dispersed over 22% of Colombian
municipalities®” — many of which it administered as the de facto public authority.’!

22 See e.g. Nick Miroff, “The Staggering Toll of Colombia’s War with FARC Rebels, Explained in Numbers”,
Washington Post, 24 August 2016, available at: www.washingtonpost.com/news/worldviews/wp/2016/08/
24/the-staggering-toll-of-colombias-war-with-farc-rebels-explained-in-numbers/.

23 Ibid.

24 Claire Klobucista and Danielle Renwick, “Colombia’s Civil Conflict”, Council on Foreign Relations, 11
January 2017, available at: www.cfr.org/backgrounder/colombias-civil-conflict.

25 N. Miroff, above note 22.

26 Elizabeth Gonzalez and Pablo Medina Uribe, “Explainer: The FARC and Colombia’s 50-Year Civil
Conflict”, Americas Society/Council of the Americas, 27 October 2014, available at: www.as-coa.org/
articles/explainer-farc-and-colombias-50-year-civil-conflict.

27 N. Miroff, above note 22.

28 E. Gonzalez and P. M. Uribe, above note 26.

29 Ibid.

30 International Crisis Group, A Fight by Other Means: Keeping the Peace with Colombia’s FARC, Brussels, 30
November 2021, p. 1, available at: https:/icg-prod.s3.amazonaws.com/092-a-fight-by-other-means%20%
282%29.pdf.

31 Ibid.
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Following years of secret and complex negotiations, the FARC—Colombia
peace agreement provided no mere paper end to hostilities. Combat between the
FARC and the government ended, and nearly 14,000 FARC members — including
fighters, militia and prisoners — surrendered their weapons to the United Nations
(UN) Mission in Colombia,”* demobilized,>® and matriculated into a government-
sponsored reintegration programme.”* The agreement ushered the conversion of
the FARC into a political party, with temporarily guaranteed representation in the
Colombian legislature.’® The agreement also enabled the Colombian government to
reassert its authority over large swathes of territory.>

Still, the peace settlement between the FARC and the government of
Colombia has not been perfect. The agreement encompassed only the FARC and
the Colombian government, leaving unaddressed the separate and ongoing NIAC
between the government and the National Liberation Army. Reportedly, FARC
leaders sought to maintain the organization’s chain of command throughout the
demobilization process in order to ensure the group’s post-conflict political
future;®” and some dissenters within the FARC’s ranks refused to abide by the
agreement, forming a new organized armed group.’®

The 2016 termination of the FARC’s NIAC with Colombia may be a
paradigmatic example of the end of a NIAC. Seven years on, it seems clear that a
“peaceful settlement [has been] achieved” — at least between the government and
the FARC itself. The parties negotiated a political solution to the armed conflict,
which ended in fact hostilities between the parties. Thus, this case study provides
good — if arguably rare — evidence of the viability of the peaceful settlement test
for the end of a NIAC. Likewise, because the intensity of the armed conflict fell
below the threshold necessary to satisfy the Tadié¢ test even before the peace
agreement and military activities ended thereafter, this case study suggests the
viability of both the reverse Tadic test and the no-more-combat-measures test.

Nevertheless, closer examination of the situation reveals dissatistying
qualities of each of the competing tests. Significantly, hostilities between the
FARC and Colombia did not cease in November 2016, when the agreement
became operative. The FARC and Colombia entered into an indefinite ceasefire
nearly six months before the formal peace agreement was finalized.” That
ceasefire not only followed a series of temporary unilateral ceasefires, but also
came in a period of relative quiescence in the conflict as measured by the number
of deaths due to armed violence between the parties. According to the Uppsala
Conflict Data Program, there were fewer than 400 deaths as a result of armed

32 See, generally, UNSC Res. 2261, 25 January 2016.

33 International Crisis Group, above note 30, p. 5.

34 Ibid.

35 Ibid., p. 2.

36 Ibid., p. 24.

37 Ibid., p. 5.

38 Ibid., p. 24.

39 “Colombia and FARC Sign Historic Ceasefire Deal”, Al Jazeera, 25 June 2016, available at: www.aljazeera.
com/news/2016/6/25/colombia-and-farc-sign-historic-ceasefire-deal.
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violence between the FARC and Colombia each year from 2007 on.*” In the five
years before the peace agreement was finalized, armed violence between the two
parties killed on average only 145.8 individuals annually.*' This measure alone
suggests a diminution in intensity of the armed conflict such that it may have no
longer satisfied the Tadi¢ test well before the peace agreement entered into force.

The no-more-combat-measures test, however, points to a markedly
different conclusion. Both the FARC and the government of Colombia continued
to engage in sporadic combat activities before and after the 25 June 2016 bilateral
and lasting ceasefire. Indeed, the FARC may have been responsible for four
additional attacks against Colombian governmental or private targets between 25
June and 9 December 2016.** Thus, the no-more-combat-measures test would
indicate that the FARC-Colombia NIAC continued for at least several weeks
beyond the date on which the peace agreement took effect.*’

While the conclusion of the formal peace agreement between the FARC and
Colombia provides a clear statement that the parties intended to end the armed
conflict, at the moment it entered into force the fact of the agreement itself
necessarily could say little about the real risk of the conflict’s resumption. The
durability of the peace agreement is only evident in retrospect in light of
corroborating facts like the massive demobilization of FARC fighters and the
surrender of their weapons, which was not completed until 27 June 2017.** Thus,
while the peaceful settlement test might require the inapplicability of IHL as of
November 2017, the no-real-risk-of-resumption test might require continued
application of IHL until the FARC’s demobilization was complete some seven
months later.

Even in the case of the FARC-Colombia armed conflict, then, the four
competing tests prove unsatisfactory, pointing to four disparate conclusions about
the date on which IHL ceased to apply to that armed conflict.

The Sri Lankan civil war

The Sri Lankan civil war began in July 1983 after riots in Colombo targeting the
Tamil community. Much of the thirty-five years since independence until that
point had seen deepening hostility between the Sinhalese majority and the Tamil
minority, which had begun in large part due to the British government’s pre-
independence promotion of and general favour towards the Tamil population.*’

40 Uppsala Conflict Data Program, “Government of Columbia—FARC”, available at: https:/ucdp.uu.se/
statebased/623.

41 Ibid.

42 Global Terrorism Database, available at: www.start.umd.edu/gtd/search/Results.aspx?perpetrator=576
(listing incidents perpetrated by FARC).

43 Cf. ICTY, Gotovina, above note 16, paras 1695-1697 (finding, in the context of an IAC, that sporadic
clashes and military manoeuvres meant that combat measures —and, consequently, an armed conflict —
had continued).

44 International Crisis Group, above note 30, p. 5.

45 Nithyani Anandakugan, “The Sri Lankan Civil War and Its History, Revisited in 20207, Harvard
International Review, 31 August 2020, available at: https://hir.harvard.edu/sri-lankan-civil-war/.
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Over three decades after independence, the Sinhala population gained
power and enacted policies that resulted in disenfranchisement of the Tamils.
Because the Tamil population was concentrated primarily in the northern and
eastern parts of the island, a number of Tamil groups coalesced around the
demand for an independent Tamil State there. The Liberation Tigers of Tamil
Eelam (LTTE) eventually defeated the other separatist groups and came to
represent the Tamil independence movement.*® The LTTE was organized into
regiments with a clear hierarchy and grew to include political and financial
wings.”” While the independence movement was premised on the concept of self-
determination,*® the LTTE’s tactics broadened beyond military targeting to
attacks upon the civilian population and the use of child soldiers, human shields
and suicide bombings.*’

The predominately Sinhalese Sri Lankan government also initiated violent
attacks against the Tamil population (beyond clashes with the LTTE) during the
civil war. While the Sri Lankan Defence Force was weak and disorganized
compared to the much smaller LTTE (one factor that contributed to the length of
the conflict),”® the central government detained political dissidents without trial
and used torture and extrajudicial killings with impunity.”' The government also
denied civilian populations access to necessities including food and clean water.>>
While estimates vary, at the height of its power, the LTTE controlled large areas
of northern and eastern Sri Lanka.”

The decades of conflict in Sri Lanka are generally broken into four “Eelam
Wars”.>* The first Eelam War dated from the initial riots in 1983 until the 1987
Indo-Sri Lankan Peace Accord between Sri Lanka and the Indian government,
which had intervened on behalf of Tamils in the north. Over the next three years,
the LTTE refused to disarm and killed more than 1,000 Indian soldiers.”® India
withdrew from the conflict in 1990, and the Second Eelam War dated from the
June 1990 collapse of peace talks and the LTTE massacre of nearly 800 police

46 Senthil Meyyappan, “The Overlooked Human Rights Problem: Sri Lankan Tamils”, International
Relations Review, 12 October 2021, available at: www.irreview.org/articles/the-overlooked-human-
rights-problem-sri-lankan-tamils.

47 International Truth and Justice Project, LTTE Uniforms and Dog Tag Numbers, November 2023, pp. 3-10,
available at: https:/itjpsl.com/assets/ENG-FINAL-LTTE-Uniforms-and-dog-tag-numbers.pdf.

48 Sumantra Bose, “Tamil Self-Determination in Sri Lanka: Challenges and Prospects”, Economic and
Political Weekly, Vol. 29, No. 39, 1994.

49 N. Anandakugan, above note 45.

50 Robert I. Rotberg, “Sri Lanka’s Civil War: From Mayhem toward Diplomatic Resolution”, in Robert
1. Rotberg (ed.), Creating Peace in Sri Lanka, Brookings Institution Press, Washington, DC, 1999.

51 S. Meyyappan, above note 46.

52 Human Rights Watch, “Sri Lanka: US War Crimes Report Details Extensive Abuses”, 22 October 2009,
available at: www.hrw.org/news/2009/10/22/sri-lanka-us-war-crimes-report-details-extensive-abuses.

53 Kristian Stokke, “Building the Tamil Eelam State: Emerging State Institutions and Forms of Governance in
LTTE-Controlled Areas in Sri Lanka”, Third World Quarterly, Vol. 27, No. 6, 2006.

54 Kusal Amarasinghe, “Applicability of International Humanitarian Law in Asymmetric Warfare: A Review
on Sri Lankan Civil War”, unpublished manuscript, 20 March 2023, available at: https:/ssrn.com/
abstract=4394908.

55  Sumit Ganguly, “Ending the Sri Lankan Civil War”, Daedalus, Vol. 147, No. 1, 2018, p. 82.
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who had surrendered in the north, until a ceasefire in January 1995.%° That ceasefire

was broken in April 1995 by the LTTE, and the ensuing Third Eelam War lasted
until about February 2002.”” In December 2001, Norway mediated peace talks
between the Sri Lankan government and the LTTE that culminated in what was
meant to be a permanent ceasefire agreement (CFA) in February 2002. The
period of peace talks was marked by the lifting of an economic embargo on
LTTE-controlled territory’® and the first prisoner exchanges since the set of
conflicts began in 1983. The CFA lasted for four years, but the country descended
into violence again in July 2006, the start of the Fourth Eelam War, when the
LTTE cut off a vital water supply to government-controlled areas. After a year of
fighting, the government reclaimed control of territory in the east, and in 2008 it
formally withdrew from the 2006 CFA. The formal conflict ended in May 2009,
with the Sri Lankan forces boxing in and eliminating a significant portion of the
LTTE leadership, including its leader.>®

The twenty-six-year Sri Lankan conflict was punctuated by periods of
greater or lesser quiescence that delineate the four Eelam Wars. There were five
turbulent years between the First and Second Eelam Wars, only 100 days between
the Second and Third, and about four years between the Third and Fourth. While
the first period of “peace” never saw a cessation of violence, and 100 days of
tenuous peace is not likely to inspire confidence in ending a NIAC without other
strong indicators such as full disarmament, the last period of “peace” may
arguably be considered to have triggered the end of that NIAC.

The 2012 violence in Mali

Between January and April 2012, violence erupted in northern Mali in what was has
been referred to as the “Azawadi” (independence) movement among several armed
groups, against the Malian government.”® Among them, the minority Tuareg
population in Mali had long complained of marginalization and discrimination.’!
The initial insurgency was led by the National Movement for the Liberation of
Azawad (Mouvement National pour la Libération de I’Azawad, MNLA), which
incorporated Tuareg, Arab and Songhai fighters and sought an independent State

56 Ibid., p. 83.

57 Ashok Mehta, Sri Lanka’s Ethnic Conflict: How Eelam War IV Was Won, Centre for Land Warfare
Studies, 2010, p. 1, available at: www.claws.in/static/MP22_Sri-Lankas-Ethnic-Conflict-How-Eelam-
War-IV-was-Won.pdf.

58 “Sri Lanka Enters Truce with Rebels”, BBC News, 21 December 2001, available at: http:/news.bbc.co.uk/1/
hi/world/south_asia/1723419.stm.

59 G. Parthasarathy, “The End of a War Without End”, Forbes, 19 May 2009, available at: www.forbes.com/
2009/05/19/sri-lanka-ltte-tamil-tigers-colombo-civil-war-opinions-contributors-prabhakaran.html?sh=
20b968fabe38.

60 Grégory Chauzal and Thibault van Damme, The Roots of Mali’s Conflict, Clingendael Institute, March
2015, pp. 30—42, available at: www.clingendael.org/sites/default/files/pdfs/The_roots_of Malis_conflict.
pdf.

61 Ibid.
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in northern Mali.®* It was joined by other groups, including Ansar Dine, the
Movement for Oneness and Jihad in West Africa (Mouvement pour 1’Unicité et
le Jihad en Afrique de I’Ouest, MUJAO) and Al-Qaeda in the Islamic Maghreb
(AQIM),*® which had different ends, and some of which clashed with each
other.°* The MNLA, Ansar Dine and MUJAO jostled for control of the cities of
Kidal, Gao and Timbuktu; the MNLA was eventually pushed out of all three.®
Importantly, following a coup d’état, the Malian Armed Forces (Forces Armées
Maliennes, FAMa) largely deserted Timbuktu by the end of March 2012, and it
was easily taken over by the rebel groups.®® The disparate approaches of the
groups combined with the desertion of the FAMa have led to the argument that
the violence within Mali between January and April 2012 did not rise to the level
of a NIAC at all”’ —a position bolstered by legal scholarship noting that the
minimum period found to satisfy the protracted element of an armed conflict is
five months.®®

Assuming the existence of a NIAC in 2012, the situation in Mali further
demonstrates the insufficiency of the four competing tests. Under any single
theory, any existing hostilities in Mali in early 2012 had arguably ended with the
takeover and installation of administration in northern Mali by non-State actors
by April 2012.%° Under the reverse Tadi¢ theory, the FAMa was sufficiently
disorganized and disengaged to diminish organized hostilities below the Tadi¢
threshold by April 2012. Therefore, the application of IHL would have ceased
because “the conditions that triggered its application” no longer existed.”’
Similarly, the FAMa’s collapse and the absence of hostilities among other groups
following the establishment of non-State administration of Kidal, Gao and

62 Shivit Bakrania, Conflict Drivers, International Responses, and the Outlook for Peace in Mali: A Literature
Review, Governance and Social Development Research Centre, 31 January 2013, pp. 5-8, available at:
https://assets.publishing.service.gov.uk/media/57a08a4840f0b652dd000662/IP14.pdf;, G. Chauzal and
T. van Damme, above note 60, pp. 10-16.

63 G. Chauzal and T. van Damme, above note 60, p. 11.

64 “Mali: Islamists Seize Gao from Tuareg Rebels”, BBC News, 28 June 2012, available at: www.bbc.com/
news/world-africa-18610618.

65 Antonio Cascais, “Mali’s Crisis Hits 10-Year Mark”, DW, 30 March 2022, available at: www.dw.com/en/
malis-crisis-hits-10-year-mark/a-61302175.

66 Human Rights Watch, Mali Conflict and Aftermath, February 2017, p. 105, available at: www.hrw.org/
sites/default/files/supporting_resources/malicompendium0217.pdf.

67 S.R. McClean, above note 2, p. 534. McClean notes that “arguments raised by the defence in the Al Hassan
and Said cases at the International Criminal Court strike at the heart of the challenge in defining the
temporal end to [NIACs]”. And, “[i]n both cases, defence counsel have submitted that there was no
relevant NIAC at the time the alleged war crimes had taken place”. Ibid.

68 Dustin A. Lewis, “The Notion of ‘Protracted Armed Conflict’ in the Rome Statute and the Termination of
Armed Conflicts under International Law”, International Review of the Red Cross, Vol. 101, No. 912, 2019,
p. 1103 (citing ICC, Prosecutor v. Jean-Pierre Bemba Gombo, Case No. ICC-01/05-01/08, Decision
Pursuant to Article 61(7)(a) and (b) of the Rome Statute on the Charges of the Prosecutor against
Jean-Pierre Bemba Gombo (Pre-Trial Chamber II), 15 June 2009, para. 235).

69 S. R. McClean, above note 2.

70 M. Milanovic, above note 16, p. 170.
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Timbuktu”' may have constituted a “general close of military operations” under the
no-more-combat-measures theory, marking the termination of the NIAC.

A cessation of hostilities “without real risk of resumption” constitutes the
end of a NIAC under the no-reasonable-risk-of-resumption theory,”” despite
“minor isolated or sporadic acts of violence”, which could characterize the events
in Mali between April 2012 and January 2013. While the Diakonia International
Humanitarian Law Centre in Mali has determined that “from 2012 to 2015,
Mali’s regular army was engaged in a NIAC against [specifically] the MNLA”,
the Centre also notes that “the description of [acts by other non-State actors] by
third parties sometimes reflects more their interest in portraying these groups as
organized entities, rather than a real degree of organization”.””

Finally, a peaceful settlement arguably existed among the formerly warring
parties by the end of March 2012, as reflected in the lack of violence surrounding the
administration of Timbuktu and other northern cities, despite transfers of power
from the MNLA to Ansar Dine and AQIM. Under the peaceful settlement theory,
“what counts is the pacification of the situation, not the disappearance of the
criteria” — a “peaceful settlement is to be understood in its material sense and not
in the formal sense of a peace treaty or another agreement of the same kind”.”*
Although some parties objected to the replacement of the sitting government and
the implementation of Islamic law by the new groups, it does not legally follow
that such governance was not largely peaceful, or did not constitute a peaceful
settlement of any previous hostilities prior to April 2012. Similarly to the period
of “peace” between the Third and Fourth Eelam Wars in Sri Lanka, the
administration of northern Mali by non-State actors after April 2012 appears to
have been relatively stable, with the non-State actors described by international
media as “unshakable in their stronghold”.”> The “real risk of resumption” is
perhaps the “X-factor” here; in April 2012, it seemed unlikely that the FAMa
would have attempted to retake Timbuktu or the other northern cities on its

71 Aurélien Tobie and Boukary Sangaré, The Impact of Armed Groups on the Populations of Central and
Northern Mali, Stockholm International Peace Research Institute, Solna, October 2019, p. 7, available
at: www.sipri.org/sites/default/files/2019-11/1910_sipri_report_the_impact_of_armed_groups_on_the_
populations_of_central_and_northern_mali_en_0.pdf.

72 ICRC, Commentary on the First Geneva Convention: Convention (I) for the Amelioration of the Condition
of the Wounded and Sick in Armed Forces in the Field, 2nd ed., Geneva, 2016 (2016 Commentary on GCI),
paras 489-492.

73 Diakonia International Humanitarian Law Centre, Legal Classification of the Situation in Mali and
Applicable International Law, October 2019, p. 8 fn. 23.

74 Julia Grignon, “The ‘General Close of Military Operations’ as the Benchmark for the Declassification of
Armed Conflicts and the End of the Applicability of International Humanitarian Law”, Canadian
Yearbook of International Law, Vol. 59, 2022, pp. 97-98.

75 Adam Nossiter and Eric Schmitt, “France Battling Islamists in Mali”, New York Times, 11 January 2013,
available at: www.nytimes.com/2013/01/12/world/africa/mali-islamist-rebels-france.html. Prosecution
and defence witnesses in the Al Hassan case before the ICC testified, however, that Islamic law was
enforced, with knowledge and tacit consent of the government, in parts of northern Mali before 2012.
See ICC, Prosecutor v. Al Hassan Ag Abdoul Aziz Ag Mohamed Ag Mahmoud, ICC-01/12-01/18-2485,
Public Redacted Version of “Third Corrigendum to ‘Final Defence Brief, 17 April 2023, ICC-01/12-01/
18-2485-Conf’”, 4 August 2023, para. 3.
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own.”® In fact, the Malian government asked for international assistance and
believed until January 2013 France’s statement that “it wouldn’t intervene”.””
The French intervention in January 2013 was therefore not foreseeable such that
the characterization of the Malian conflict as a NTAC throughout was justified.”®
In fact, since without the French intervention, northern Mali may have
remained separate from the administration of southern Mali, it can be argued
that a NIAC ended in April 2012 and another armed conflict began in January
2013, with the French and Malian governments on one side against disparate
non-State actors on the other.

Complicating the calculus is the fact that following Operation Serval in
January 2013, violent clashes restarted in northern Mali that have continued to
wax and wane through to the present, notwithstanding a number of peace deals
and ceasefires between 2013 and 2015. The 2015 peace deal signed by multiple
non-State groups, offering them a measure of autonomy in the north, slowed the
violence from the minority components, but did not ultimately extinguish attacks
sponsored by AQIM and other militant groups in the north. In assessing the
conflict (or multiple conflicts) post-2013, it may be important to note that
Operation Barkhane, the French intervention that succeeded Operation Serval,
began in August 2014 and lasted through to November 2022.

The United States versus Al-Qaeda

The US-Al-Qaeda NIAC casts the deficiencies of the four competing tests for the
end of a NIAC in stark relief. Applied to identical facts, those tests point to
dramatically divergent legal conclusions as to the continuing existence of that
NIAC. It also underscores the difficulty of assessing whether and when complex
NIACs terminate. In part, this difficulty arises from the fact that the US-Al-
Qaeda NIAC is complex both because it began in the context of overlapping
armed conflicts in a single geographical space’”” — Afghanistan — and because it
involved multiple parties. The complexity of this NIAC is only increased by the
fact that Al-Qaeda’s supposed co-belligerents®® — “affiliates”, in US terminology —
are dispersed globally. Thus, in assessing whether the US-Al-Qaeda NIAC may
have ended, observers are challenged to distinguish between clashes with “core Al-
Qaeda” and clashes with its affiliates, as well as whether any given organized
armed group affiliated with Al-Qaeda is in law a co-belligerent of Al-Qaeda.

76 1ICC, Al Hassan, above note 75, para. 112.

77 A. Nossiter and E. Schmitt, above note 75.

78 The question of the existence of a NIAC between January 2012 and January 2013 is currently before Trial
Chamber X of the ICC in the Al Hassan case. A verdict in the case that may include pronouncement on
this issue is expected in June 2024.

79 S.Vité, above note 15, p. 86 (noting the ICJ’s implicit endorsement of a fragmented or piecemeal approach
to complex conflict characterization in the Case Concerning Military and Paramilitary Activities in and
against Nicaragua, 1986, para. 219).

80 See Curtis A. Bradley and Jack L. Goldsmith, “Congressional Authorization and the War on Terrorism”,
Harvard Law Review, Vol. 118, No. 7, 2005, pp. 2112-2113 (“The international law concepts of neutrality
and co-belligerency ... confirm that the ‘enemy’ in an armed conflict can include the enemy’s affiliates”).
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Observers are likewise challenged by data limitations concerning whether Al-Qaeda
fighters were present at or involved in clashes with US forces in Afghanistan
during the Taliban’s successful insurgency against the Islamic Republic of
Afghanistan.

Notwithstanding those challenges, certain facts are ascertainable. First,
under extant IHL, the US-Al-Qaeda NIAC began no earlier than the US invasion
of Afghanistan on 7 October 2001.%" Second, since then, the United States and
Al-Qaeda have not arrived at a political solution, although, on 21 September
2021, President Biden declared before the UN that “for the first time in 20 years
... the United States [is] not at war”.** Third, the intensity of violence between
the United States and core Al-Qaeda likely fell below the threshold necessary to
satisfy the Tadi¢ test no later than December 2016. While the United States has
continued to episodically and infrequently (so far as is publicly known) use
military force against Al-Qaeda targets within®> and without Afghanistan,®*
between December 2016 and June 2021, the United States did not even identify
Al-Qaeda as one of the parties with which it was engaged in an armed conflict in
Afghanistan in its semi-annual consolidated War Powers Resolution reports.®”
Outside of Afghanistan, Al-Qaeda reportedly has not been responsible for a
terrorist attack anywhere since 2011,%° has not conducted an attack in Europe
since 2005*” and has not attacked US territory since 11 September 2001.%®
Fourth, core Al-Qaeda may well be a spent force: according to the US intelligence
community, “[c]onsistent U.S. and allied counterterrorism pressure has degraded

81 See Laurie R. Blank and Benjamin R. Farley, “Identifying the Start of Conflict: Conflict Recognition,
Operational Realities and Accountability in the Post-9/11 World”, Michigan Journal of International
Law, Vol. 36, No. 3, 2015, p. 498.

82 “Remarks by President Biden Before the 76th Session of the United Nations General Assembly”, White
House, 21 September 2021, available at: www.whitehouse.gov/briefing-room/speeches-remarks/2021/09/
21/remarks-by-president-biden-before-the-76th-session-of-the-united-nations-general-assembly/.

83 See e.g. Jim Garamone, “U.S. Drone Strike Kills al-Qaida Leader in Kabul”, US Department of Defense, 2
August 2022, available at: www.defense.gov/News/News-Stories/Article/ Article/3114362/us-drone-strike-
kills-al-qaida-leader-in-kabul/ (announcing that the United States had killed Ayman al-Zawahiri, the
then-emir of Al-Qaeda, “in an over-the-horizon operation” in Kabul, Afghanistan).

84 Seee.g. “Secretary of Defense Lloyd J. Austin IIT Remarks Before the Senate Armed Services Committee (as
Prepared)”, US Department of Defense, 28 September 2021, available at: www.defense.gov/News/
Speeches/Speech/Article/2791954/secretary-of-defense-lloyd-j-austin-iii-remarks-before-the-senate-
armed-service/ (“Just days ago, we conducted one such strike in Syria, eliminating a senior Al Qaeda
figure”).

85 Compare Barack Obama, “Letter from the President— War Powers Resolution”, 13 June 2016 (“The
United States currently remains in an armed conflict against al-Qa’ida, the Taliban, and associated
forces, and active hostilities against those groups remain ongoing”), with Barack Obama, “Letter from
the President—Supplement 6-Month War Powers Letter”, 5 December 2016 (“The United States
remains in an armed conflict, including against the Taliban, and active hostilities remain ongoing”).

86 Global Terrorism Database, available at: www.start.umd.edu/gtd/search/Results.aspx?perpetrator=20029
(showing no incidents attributed to Al-Qaeda since 2011).

87 Daniel Byman, “Whatever Happened to Al Qaeda?”, Foreign Policy, 31 July 2023, available at: https:/
foreignpolicy.com/2023/07/31/al-qaeda-zawahiri-death-strength-decline-terrorism/.

88 Ibid.
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the external attack capabilities of [Al-Qaeda]”,*® even as “leadership and battlefield

setbacks™® have caused Al-Qaeda to “[devolve] operational responsibility to

regional affiliates™' and to “[shift] away from centrally directed plotting”.”*

Recent US intelligence community assessments emphasize the significance of the
threat posed by Al-Qaeda’s “affiliates” and “offshoots” (such as AQIM) in
contradistinction to the relatively minor threat posed by Al-Qaeda itself.”
According to the US Defense Intelligence Agency (DIA), core Al-Qaeda has “far
fewer” than “200 members”** and potentially as few as a dozen legacy members
of the organization in Afghanistan.”> DIA further assesses that Al-Qaeda lacks
the capability to attack the United States.”® Finally, DIA assesses that Al-Qaeda’s
strength and capabilities have not improved despite the withdrawal of US forces
from Afghanistan in August 2021 and the absence of any US military activity in
Afghanistan targeting Al-Qaeda (except the strike killing the organization’s emir
in Kabul on 1 August 2022°7) since then.”®

Despite the years-long dearth of publicly identifiable clashes between the
United States and Al-Qaeda, the United States maintains that, legally, its armed
conflict against core Al-Qaeda has continued for more than twenty years.” As

89 Office of the Director of National Intelligence, Annual Threat Assessment of the U.S. Intelligence
Community, February 2022, p. 25, available at: www.dni.gov/files/ODNI/documents/assessments/ATA-
2022-Unclassified-Report.pdf.

90 Ibid., p. 26.

91 Ibid.

92 Ibid.

93 See e.g. Office of the Director of National Intelligence, Annual Threat Assessment of the U.S. Intelligence
Community, February 2023, pp. 31-32, available at: www.dni.gov/files/ODNI/documents/assessments/
ATA-2023-Unclassified-Report.pdf (“While ... [Al-Qaeda] suffered major leadership losses in 2022,
degrading external operations and capabilities, [its] offshoots continue to exploit local conflicts and
broader political instability to make territorial and operational gains. [Al-Qaeda] will rely on its
regional affiliates to sustain the organization. [It] remains committed to attacking U.S. interests,
although the threat is greatest in the regions where its affiliates operate rather than in the U.S.
homeland”); Office of the Director of National Intelligence, above note 89, pp. 25-26.

94 Lead Inspector General, Operation Enduring Sentinel: Report to the United States Congress, December
2022, p. 16, available at: https://oig.usaid.gov/sites/default/files/2023-02/OES%20Q1_Dec22_Gold_0.pdf.

95 “U.S. Intelligence on Terror Threat”, Wilson Center, 8 December 2022, available at: www.wilsoncenter.
org/article/us-intelligence-terror-threat.

96 Lead Inspector General, above note 94, p. 9 (citing DIA responses to Office of the Inspector General
requests for information).

97 Anthony J. Blinken, “The Death of Ayman al-Zawahiri”, US Department of State, 1 August 2022, available
at: www.state.gov/the-death-of-ayman-al-zawahiri/.

98 Since the US withdrawal from Afghanistan, some have argued that the absence of US counterterrorism
activities in Afghanistan and Al-Qaeda’s close ties to the Taliban would enable the group’s resurgence.
See e.g. Sara Harmouch, “Al-Qaeda’s Looming Threat: Are We Looking over the Wrong Horizon?”,
Lawfare, 4 April 2023, available at: www.lawfaremedia.org/article/al-qaedas-looming-threat-are-we-
looking-over-wrong-horizon. In contrast, DIA assessments of Al-Qaeda since the US withdrawal from
Afghanistan indicate no such dynamism.

99 US District Court, District of Columbia, Paracha v. Biden, 2022 US Dist. LEXIS 133035, 1 July 2022, pp.
14-17 (“the Court concludes that the record clearly establishes that the United States continues to be
engaged in active hostilities with Al Qaeda and its associated forces”); US District Court, District of
Columbia, Husayn v. Austin, 2022 US Dist. LEXIS 104435, 10 June 2022, pp. 15-22 (“the Court
concludes that hostilities against al Qaeda and associated forces remain ongoing”). Depending on the
forum in which it speaks, the United States variously maintains that its armed conflict with Al-Qaeda
began, inter alia, in February 1996 (see US Military Commission at Guantanamo Bay, United States
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with the other NIACs surveyed in this article, the competing tests for the end of
NIACs point to different legal conclusions as to whether the US—Al-Qaeda armed
conflict continues —and when it may have concluded. For example, the reverse
Tadi¢ test suggests that the armed conflict ended no later than December 2016,
when the violence fell below the level of intensity sufficient to constitute a NIAC
in the first place. By then, Al-Qaeda had not been responsible for any publicly
identifiable attacks for at least five years. Likewise, at that point, the United States
ceased indicating that its forces were actively engaged in combat operations
against Al-Qaeda, at least in War Powers Resolution reports pertaining to
Afghanistan.

Similarly, the no-reasonable-risk-of-resumption test may indicate that the
US—-Al-Qaeda NIAC has long since ended. Assuming that the US intelligence
community’s assessments are correct, core Al-Qaeda continues to desire to attack
the United States, which suggests that there is a risk that hostilities between the
United States and Al-Qaeda will resume. However, again assuming the accuracy
of the US intelligence community’s assessments, Al-Qaeda lacks the capability to
do so—an assessment that has not changed despite the Taliban’s reassertion of
control in Afghanistan and the withdrawal of US forces there nearly three years
ago. In combination, the absence of US forces in Afghanistan and Al-Qaeda’s
failure to reconstitute itself despite their absence suggest that there may not be a
reasonable risk that US-Al-Qaeda hostilities will reignite.'” However, given
Al-Qaeda’s assessed continuing interest in attacking the United States, this
conclusion is at best uncertain. The ambiguity of the no-reasonable-risk-of-
resumption test in this context demonstrates its limitations as a test for
determining the continuing applicability of IHL to complex NIACs because both
operational necessities and the protective objective of IHL demand clarity and
certainty.

On the other hand, the no-more-combat-measures test points to a
conclusion that, consistent with the US position, the NIAC between the United
States and Al-Qaeda continues. The United States continues to engage in military
activity by detaining, subject to law-of-armed-conflict authorities, some members
of Al-Qaeda at Guantanamo Bay.101 Likewise, the United States’ continuing, if

v. Mohammad et al., 2017, Unofficial/Unauthenticated Transcript, pp. 16836-16837) or September 2001
(see Harold Honju Koh, US Department of State, speech given at Annual Meeting of the American Society
of International Law: The Obama Administration and International Law, 25 March 2010, available at:
https://2009-2017.state.gov/s/l/releases/remarks/139119.htm).

100 But see Sara Harmouch, “Al-Qaeda: A Defeated Threat? Think Again”, War on the Rocks, 22 November
2023, available at: https://warontherocks.com/2023/11/al-qaeda-a-defeated-threat-think-again/ (arguing
that Al-Qaeda is enjoying a resurgence); S. Harmouch, above note 98 (arguing that Al-Qaeda
continues to possess both the intent and the capability to attack the United States).

101 Joseph R. Biden, “Letter to the Speaker of the House and President Pro Tempore of the Senate on War
Powers Report”, 8 June 2023, available at: www.whitehouse.gov/briefing-room/statements-releases/
2023/06/08/letter-to-the-speaker-of-the-house-and-president-pro-tempore-of-the-senate-on-war-powers-
report/ (“United States Armed Forces continue to conduct humane and secure detention operations for
detainees held at Guantanamo Bay, Cuba, under the authority provided by the 2001 Authorization for
Use of Military Force (Public Law 107-40), as informed by the law of war. There are 30 such detainees
as of the date of this report™).
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episodic and infrequent, use of discrete military force against specific Al-Qaeda
targets'’> is an ongoing combat measure that perpetuates the US-Al-Qaeda
armed conflict.'"?

Finally, because the United States and Al-Qaeda have not reached a
political solution, the peaceful settlement test indicates that the US—Al-Qaeda
NIAC continues. Moreover, because it is extremely unlikely that the United States
and Al-Qaeda will ever enter into a peace agreement, the peaceful settlement test
points to a conclusion that the US—Al-Qaeda armed conflict will continue in
perpetuity. But armed conflict —along with the application of IHL — is inherently
a state of exception, and as a matter of logic, states of exception cannot be perpetual.

Proposed test

This paper argues that the most appropriate test for determining whether and when
a NIAC has ceased requires an objective analysis of (i) whether hostilities have
diminished below the Tadi¢ threshold for the existence of a NIAC, (ii) the quality
of pacification (including achievement of objectives consistent with international
law), and (iii) the length of time since violence ceased and steps towards
pacification began. The three elements laid out below combine objective factors
from all four existing theories to more effectively analyze whether a NIAC has
ended. Importantly, all three elements would have to be considered in order to
achieve as conclusive an analysis as possible.

Element 1: Diminution of organized hostilities

Presently, it is impossible to legally conclude whether a NIAC has ended without a
cessation of violence between two parties that previously met the intensity and
organization standard under Tadi¢'®* Even then, as the FARC-Colombia
example shows, sporadic acts of violence may persist after a formal peace

102 See e.g. US District Court, District of Columbia, Paracha, above note 99, pp. 1417 (referencing classified
US government filing describing US military operations targeting Al-Qaeda); US District Court, District of
Columbia, Husayn, above note 99, p. 15 (same).

103 Note, however, that this temporal conclusion ignores any geographic limitation that may attach to the
existence of a NIAC as a matter of law. See ICTY, Tadié, above note 2, para. 70 (“international
humanitarian law continues to apply ..., in the case of internal conflicts, [in] the whole territory under
the control of a party, whether or not actual combat takes place there”). Since the onset of its armed
conflict with Al-Qaeda, the United States has maintained that the conflict exists irrespective of
geographic delimitations. Cf. S. Vité, above note 15, pp. 92-93; Geoffrey S. Corn and Eric Talbot
Jensen, “Transnational Armed Conflict: A ‘Principled” Approach to the Regulation of Counter-Terror
Combat Operations”, Israel Law Review, Vol. 42, No. 46, 2012, pp. 48-52.

104 In complex or overlapping armed conflicts, the legal termination of a NIAC between any two belligerent
parties does not necessarily mean that peace has been restored as a descriptive matter in the conflict zone,
or that parallel IACs or NIACs have terminated. Additionally, IHL recognizes that the acts of armed
groups may be aggregated for the purpose of determining intensity of an armed conflict if “several
organized armed groups display a form of coordination and cooperation” that includes a number of
specific elements. See ICRC, International Humanitarian Law and the Challenges of Contemporary
Armed Conflicts, Geneva, 2019, p. 51. Therefore, in NIACs involving multiple non-State parties, this
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agreement. Conversely, as both the FARC-Colombia and US—Al-Qaeda examples
illustrate, the near or total absence of hostilities between any belligerent parties
may not dispositively terminate a NIAC. Yet, since Article 3 common to the four
Geneva Conventions extended IHL’s automatic and objective application to
NIACs, IHL has not applied to “any form of anarchy, rebellion, or even plain

1)

banditry”.'*> The authoritative Commentary to Geneva Convention III (GC III),
for example, explained the scope of IHL’s application to NIAC as reaching
“conflicts [that] are armed conflicts, with ‘armed forces’ on either side engaged
in ‘hostilities’ — conflicts, in short, which are in many respects similar to an
international war”.'°® Thus, Additional Protocol II specifically excludes from the
definition of armed conflict —and the ambit of IHL — “situations of internal

disturbances and tensions, such as riots, isolated and sporadic acts of violence

and other acts of a similar nature”, which are “not ... armed conflicts”.'%’

Moreover, international tribunals have repeatedly emphasized the importance of
protracted armed violence in assessing the existence of a NIAG,'°® and have
similarly insisted on the existence of sufficiently intense armed violence
perpetrated by organized armed groups for a NIAC to exist.'” Because even
organized isolated and sporadic acts of violence would not be sufficient to
constitute a NIAC, it would be illogical for such disparate acts of violence to ipso
facto prolong a NIAC. Likewise, even protracted violence perpetrated by
insufficiently organized groups could not ipso facto sustain a NIAC because such

aggregation analysis must necessarily be applied when determining whether organized hostilities have
diminished below the Tadi¢ threshold.

105 Jean Pictet (ed.), Commentary on the Geneva Conventions of 12 August 1949, Vol. 3: Geneva Convention
relative to the Treatment of Prisoners of War, ICRC, Geneva, 1960 (1960 Commentary on GC III), p. 35;
see also Inter-American Commission on Human Rights, Juan Carlos Abella v. Argentina, Case No. 11.137,
Report No. 55/97, OEA/Ser.L/V/IL.95, Doc. 7 Rev., 1997, para. 151.

106 1960 Commentary on GC III, above note 105, p. 37 (emphasis added).

107 Protocol Additional (II) to the Geneva Conventions of 12 August 1949, and relating to the Protection of
Victims of Non-International Armed Conflicts, 1125 UNTS 609, 8 June 1977(entered into force 7
December 1978), Art. 1(2); Rome Statute of the International Criminal Court, UN Doc. A/CONF.183/
9, 17 July 1998 (entered into force 1 July 2002), Art. 8(2)(c—f).

108 See e.g. ICTY, Prosecutor v. Boskoski and Tarculovski, Case No. IT-04-82-A, Judgment (Appeals
Chamber), 19 May 2010, para. 21 (“an armed conflict exists whenever there is a resort to armed force
between States or protracted armed violence between governmental authorities and organised armed
groups or between such groups within a State”); ICTY, Tadi¢, above note 2, para. 70; ICTY, Prosecutor
v. Haradinaj, Case No. IT-04-84bis-T, Public Judgement with Confidential Annex, 29 November 2012,
para. 393 (“[NIACs] may only arise when there is protracted violence between governmental
authorities and organised armed groups, or between such groups, within a State”); ICC, Bemba, above
note 68, para. 235 (Bemba Confirmation of the Charges); ICC, Prosecutor v. Germain Katanga and
Mathieu Ngudjolo Chui, Case No. ICC-01/04-01/07, Judgment Rendered Pursuant to Article 74 of the
Statute (Trial Chamber II), 7 March 2014, para. 1217; ICC, Prosecutor v. Omar Hassan Ahmad Al
Bashir, Case No. ICC-02/05-01/09, Decision on the Prosecution’s Application for a Warrant of Arrest
against Omar Hassan Ahmad Al Bashir: Public Redacted Version (Pre-Trial Chamber I), 4 March
2009, para. 60; ICC, Prosecutor v. Thomas Lubanga Dyilo, Case No. ICC-01/04-01/06, Decision on
Confirmation of Charges: Public Version with Annex 1 (Pre-Trial Chamber I), 29 January 2007, para. 234.

109 See e.g. ICTY, Haradinaj, above note 108, para. 393 (“While an armed group must have ‘some degree of
organisation,” the warring parties do not necessarily need to be as organised as the armed forces of a
State”).
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disordered violence could not constitute a NIAC in the first place.''® At the very
least, the diminution of either organized or intense hostilities below the threshold
of the Tadi¢ test is strong — if not conclusive — evidence that a NIAC has terminated.

On the other hand, a legal test for the end of a NIAC that only requires one
or both parties to collapse into disorder, or to quit the fight from exhaustion or utter
defeat, would tend to prolong situations of armed conflict and inhibit the restoration
of peace. Thus, resolving the termination of a NIAC requires evaluation of the
diminution of organized hostilities along with both the quality of pacification and
the length of time since organized hostilities have diminished below the Tadi¢
threshold. These factors provide a degree of certainty that hostilities have
permanently and stably ended.'"

Element 2: The quality of pacification

The quality of pacification of a NIAC is both an important condition of the
termination of a NIAC for legal purposes and an important safeguard against the
revolving-door problem. Separate from a diminution of organized hostilities,
factors like the degree to which the parties have achieved their lawful objectives,
uncontradicted statements of the parties concerning the termination or continued
existence of the NIAC, and the implementation of concrete steps toward
pacification are important if non-dispositive factors for evaluating genuine
pacification and, consequently, the termination of a NIAC.!?

Fulfilment of objectives

The question of whether the objectives sought by the parties upon initiation of the
NIAC have been achieved is central to determining whether there is a risk that
violence will reignite. Analysis of the fulfilment of objectives is required whether the
objectives sought are legal or not; even if those objectives are legal, whether the
objective has the domestic and international political support needed to render a
permanent change may weigh in the assessment of whether a NIAC has ended. In
extreme circumstances,''> self-determination, for example, is considered a legal
objective, but the scepticism expressed by the United States, the United Kingdom,
France, the Netherlands and others towards enshrining the principle as a right in
Article 1 of the International Covenant on Civil and Political Rights has endured.'"*
Movements for self-determination that have the backing of powerful States —such

110 But see Laurie R. Blank and Geoffrey S. Corn, “Losing the Forest for the Trees: Syria, Law and the
Pragmatics of Conflict Recognition”, Vanderbilt Journal of Transnational Law, Vol. 46, No. 3, 2013,
p. 693.

111 Cf. M. Milanovic, above note 16, p. 180.

112 2016 Commentary on GC I, above note 72, para. 495.

113 See e.g. Supreme Court of Canada, Reference re Succession of Quebec, [1998] 2 SCR 217 (Can.), 1998; UK
Supreme Court, Bain v. Eadie, [2022] UKSC 31, 2022 (appeal taken from Scotland).

114 Bradley R. Simpson, “Self-Determination, Human Rights, and the End of Empire in the 1970s”,
Humanity, Vol. 4, No. 2, 2013, p. 253 (concluding that self-determination movements will face
“challenges that will persist for the foreseeable future”).
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as the support for Eritrea from the People’s Republic of China during the Cold War,
and from the United States following the end of the Cold War'"> — may be more likely
to achieve peaceful settlements without risk of resumption. Other movements for self-
determination that may well be legally sound, such as those of the Tuareg, the Sikhs or
the Baloch,''® have languished. The situation of the Tuareg and other minorities in
Mali illustrates that even fulfilling an objective in whole or in part (taking power
following abdication of the Malian government in northern cities) cannot result in a
permanent change if other conflict parties refuse to accept the change and
they have the support of larger powers.

Legitimate fights for self-determination must also be distinguished from
campaigns of aggression, terrorism, and narcotics trafficking. The involvement of
AQIM with the Tuareg groups’ struggle against oppression — despite different
goals —likely doomed international recognition of any of the groups’
objectives.''”  Similarly, the FARC’s pursuit of self-determination for the
indigenous population of Colombia was tainted by its turn toward criminality
and its participation in narcotics trafficking.

The clarity of the objective sought is important in assessing pacification.
During the peace talks between the Third and Fourth Eelam Wars in Sri Lanka,
the LTTE appeared to have dropped its long-standing demand for a separate
State and agreed with the Sri Lankan government that a “federal solution” may
be possible.118 Although, “[wl]ith the benefit of hindsight”, it is clear that “the
basic long-term objectives of the conflict parties — secession [versus] maintenance

of a unitary state —did not change”,'”” the period between February 2002 and

April 2003 saw a cessation of hostilities along with peace negotiations,'*” as a

result of which — depending on the temporal factor, discussed below — it may be
possible to conclude that the NIAC had ended in February 2002, even if another
one began in April 2003.

Statements of parties

The public statements of the conflict parties, although not dispositive without the
surrounding elements, are another important indicator of their intention to be

115 Don Oberdorfer, “Carter Peace Talks Set on Ethiopian Conflict”, Washington Post, 18 August 1989,
available at: https:/tinyurl.com/3ruz3273.

116 Qasim Nauman, “What Is Pakistan’s Balochistan Insurgency and Why Is India’s Modi Talking About It?
The Short Answer”, Wall Street Journal: Briefly Blog, 17 August 2016, available at: https:/blogs.wsj.com/
briefly/2016/08/17 /what-is-pakistans-balochistan-insurgency-and-why-is-indias-modi-talking-about-it-the-
short-answer/.

117 Simeon H. O. Alozieuwa, “The March 22, 2012, Coup in Mali: Lessons and Implications for Democracy in
the West Africa Subregion in the Wave of Transnational Terrorism”, Democracy and Security, Vol. 9, No.
4, 2013; Abhijit Mohanty, “Mali Crisis: A Historical Perspective of the Azawad Movement”, Geopolitical
Monitor, 13 February 2018, available at: www.geopoliticalmonitor.com/mali-crisis-a-historical-
perspective-of-the-azawad-movement/.

118 Sandra Destradi and Johannes Viillers, The Consequences of Failed Mediation in Civil Wars: Assessing the
Sri Lankan Case, Working Paper No. 202, German Institute of Global Area Studies, 1 August 2012, p. 12.

119 Ibid., p. 10.

120 Ibid.
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bound to their commitments. For example, one of the enduring arguments in
support of the position that the NIAC between the United States and Al-Qaeda
has ended is that successive US presidents have repeatedly publicly stated over a
decade that combat operations in first Iraq and then Afghanistan were over.'”’
Despite these statements, however, the continued deployment of US forces and
positions of the US government taken in the shadow of litigation have
contributed to the United States’ legal assertion that its armed conflict with
Al-Qaeda continues.

Implementation of concrete steps toward pacification

Additionally, the implementation of concrete steps towards pacification by the
parties is a significant and objectively measurable indicator that a NIAC has
terminated without substantial risk of resumption. Such steps may include
disarmament, diplomatic negotiations, the issuance of amnesties and the
establishment of accountability mechanisms.'*> These steps entail tangible
measures that diminish the likelihood that the parties will resume hostilities.
They also tend to promote the establishment of peace by providing a concrete
safeguard against the revolving-door problem.

For example, the peace agreement between the FARC and Colombia
required the FARC to surrender its weapons and its fighters to demobilize.
Importantly, the peace agreement also included a monitoring and verification
component, which both corroborated demobilization and disarmament in fact
and built confidence between the parties, thereby contributing to the quality of
the pacification of the armed conflict.

An instructive counter-example on this factor is the period of time between
the First and Second Eelam Wars in Sri Lanka. The First Eelam War “ended” with
the 1987 Indo-Sri Lankan Peace Accord, but the exclusion of the LTTE from the
negotiations which resulted in that agreement, and the LTTE’s subsequent refusal
to disarm, deprived the agreement of the concrete steps toward pacification that
would mark the end of a NIAC. Thus, the three-year period between 1987 and
1990, when India removed its troops from Sri Lanka, would not constitute a
break in the otherwise ongoing NIAC between Sri Lanka and the LTTE. Indeed,
that period of quiescence, which might have seemed like peace as a descriptive
matter, was in reality a period of continuous LTTE rearmament and
reconstitution. Due to the deficient quality of pacification following the Indo-Sri
Lankan Peace Accord, therefore, IHL should be considered as continuing to apply
to the conflict between the LTTE and the Sri Lankan government as a matter of
law between 1987 and 1990.

121 See S. R. McClean, above note 2, p. 551; US District Court, District of Columbia, Uthman v. Trump, 486 F
Supp 3d 350, 28 August 2020, p. 375.
122 2016 Commentary on GC I, above note 72, para. 491; S. R. McClean, above note 2, p. 562.
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Element 3: Length of time since cessation — the “five-month timer”

The most difficult but perhaps the most essential element in any test to determine
the end of a NIAC is determination of an acceptable period of time to assess the first
two elements described above. Under Tadié, the intensity of a NIAC must be
“protracted”. While there are differing views on the duration of hostilities
sufficient to constitute “protracted” under the Tadi¢ test, International Criminal
Court (ICC) jurisprudence, at least, points to a “minimum length” of five months
of armed conflict.'*> Although the ICC’s durational jurisprudence concerning the
beginning of a NIAC alone cannot be described as crystallizing customary IHL,
we propose adopting an identical period for assessing the end of a NIAC because
of its unusual specificity. Such an approach has the benefit of preserving the
symmetry embedded in the reverse Tadic¢ theory, which elegantly aligns the onset
and termination of NIACs for legal purposes. It also has the benefit of clarity,
imposing certainty and facilitating application. The proposed five-month timer
would begin upon diminution of organized hostilities below the Tadi¢ threshold,
which is contemporaneously measurable. The pacification analysis would then be
applied to the five-month period, to conclusively determine whether the NIAC
had terminated upon diminution of hostilities below the Tadi¢ threshold.

The importance of including a specific period for any test determining the
end of a NIAC cannot be overstated. The inclusion of this factor places an obligation
on conflict parties and observers to start a clock on pacification, and it creates an
incentive for the parties to maintain peace and keep the clock running. The
inclusion of the temporal requirement may therefore contribute to the successful
termination of a NIAC in law, which would include resumption of normal
governance of the civilian population, which is always the desired outcome, as
opposed to decades-long suspension of domestic law in favour of IHL. While the
case studies listed above may not have met all elements of this proposed test, it is
possible to identify certain windows where an assessment that the NIAC had
ended and greater resources towards pacification might have affected the eventual
resumption of hostilities — for example, between the Third and Fourth Eelam Wars.

This temporal limit would also help resolve ambiguous terminations of
NIAGCs, especially in complex situations. For example, in the case of the US-Al-
Qaeda armed conflict, the prolonged diminution of organized hostilities below
the Tadi¢ threshold for NIAC-—well beyond the five-month period we
suggest — indicates that that armed conflict has concluded. This conclusion is
corroborated by the quality of the pacification of the US-Al-Qaeda NIAC.
Notwithstanding some contrary statements by US officials, and notwithstanding
the absence of a peace agreement between the United States and Al-Qaeda, the
United States has achieved its objectives of defeating Al-Qaeda by rendering it,
according to the US intelligence community, incapable of attacking the United

123 D. A. Lewis, above note 68, p. 1103, citing ICC, Bemba, above note 68, para. 235. The Trial Chamber in
Bemba stated that “the period in question covers approximately five months and is therefore to be
regarded as ‘protracted’ in any event” (emphasis added). Ibid.
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States. Moreover, the United States has taken concrete steps that suggest the end of
that armed conflict by, for example, ending combat operations in Afghanistan,
withdrawing all its forces from Afghanistan, and ceasing to carry out drone
strikes against core Al-Qaeda forces in Afghanistan or Pakistan.

Other lengths of time may be arguable pursuant to the jurisprudence
succeeding Tadi¢ and further analysis of contemporary NIACs, but in any case,
we encourage the adoption of the temporal requirement in this proposed test.

Conclusion

As the case studies illustrate, the undeniable rise of non-State actors in power and
capability requires a more concrete and methodical approach to the determination
of NIAC termination. The codification of a standard to end NIACs is perhaps
especially critical when the non-State actors in question are considered by States
to employ terrorism, since it is undeniable that State claims of “counterterrorism”
to justify suspension of human and civil rights in favour of “looser” NIAC
obligations have expanded exponentially over the past two decades. The proposed
test would limit the discretion that States currently have in conducting “forever
wars” against expanding sets of political opponents. At the same time, constructing
a mechanism to restore peace and the primacy of both international human
rights law and ordinary domestic criminal law would promote peace and facilitate
States’ preservation of the historic distinction between terrorists and legitimate
combatants. Most importantly, adopting a concrete standard that establishes an
objectively verifiable test for the end of a NIAC may bring relief to beleaguered
civilian populations who are the primary victims in such indefinite conflicts. The
test proposed here is an initial effort at a practical, fact-based solution for one of
IHL’s major gaps.
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