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Abstract

No cooperative scheme in EU law has displayed bigger tensions between mutual trust and fundamental rights
protection than the EAW system. Despite the requirement developed by the CJEU for national courts to trust
each other and recognise each other’s arrest warrants, the reality on the ground has shown high levels of distrust
between national courts regarding Member States’ alignment with core EU values. In this contribution, we
analyze how the CJEU has managed such tensions in the EAW system. To that effect, we first put the Court’s
EAW case law into context by examining the broader language of mutual trust used by the Court in other fields
of EU law. In doing so, we point out how the Court has espoused different levels of lawful distrust to be
exercised in different circumstances under the scope of application of mutual trust. Given that broader context,
it is contradictory for the Court to mainly view mutual trust as a requirement rather than a reality in need of
permanent and continuing justification between national authorities. The latter conception of mutual trust is
more apt to be the basis of EU horizontal cooperation, which must be value-based and sincere according to the
Treaties. Therefore, we propose a bidimensional account of mutual trust as a legal principle, one that
accommodates both trust and distrust as tools for managing the uncertainty and dynamic nature of trust-based
cooperation. Finally, we explore how such account of mutual (dis)trust can be concretised by the Court and
other political institutions.
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1. Introduction

In its Opinion 2/13 on the European Union’s accession to the European Convention on Human
Rights (ECHR), the Court of Justice of the European Union (CJEU, or ‘the Court’) famously
described mutual trust as a principle ‘of fundamental importance in EU law’.! While many
criticised the reasoning and conclusions of the Court in the Opinion,” its acknowledgement of the
importance of the principle of mutual trust is uncontroversial. The principle plays a key role in the
European Union (EU) legal order today: notably, it works as the basis of multiple schemes of
mutual recognition in the Area of Freedom, Security and Justice (AFS]), but as we will explore

*Assistant professor, Faculty of Law, Maastricht University.

“PhD Researcher in Law at the European University Institute.

'Opinion 2/13 Accession of the EU to the European Convention for the Protection of Human Rights and Fundamental
Freedoms ECLLEU:C:2014:2454.

2See e.g. E Spaventa, ‘A Very Fearful Court? The Protection of Fundamental Rights in the European Union after Opinion
2/13’, 22 (2015) Maastricht Journal of European and Comparative Law 35; B De Witte and S Imamovi¢, ‘Opinion 2/13 on
accession to the ECHR: defending the EU legal order against a foreign human rights court’, 40 (2015) European Law Review 683.
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later,’ the Court of Justice and the EU legislature have referred to and operationalised mutual trust
in various other policy fields as well.

If the importance of mutual trust is undeniable, its precise meaning and, most importantly,
its concrete legal consequences remain contested. The concept is not even mentioned,
let alone defined, in the EU Treaties. We find references to mutual trust in secondary
legislation,* most often in legislative preambles, but those do not provide full clarity either. It
was the Court of Justice itself that, on the basis of these references to the concept of mutual
trust in legislation and policy documents, introduced mutual trust as a legal principle and then
developed it gradually by fleshing out its foundations, meaning, and legal effects. The Court
has been helped, in this respect, by national courts in the context of the preliminary reference
procedure, where the latter have often interrogated the Court of Justice on the precise
implications of, and limits to, mutual trust.

In particular, national courts have asked how to balance mutual trust with fundamental rights
and rule of law obligations, given the inherent tensions between the automaticity imposed by
mutual trust and mutual recognition, on the one hand, and the individual checks required by
fundamental rights law on the other.” These tensions between mutual trust and fundamental
rights, and the consequent imposition of possible limits to mutual trust have, as Wendel put it, a
distinct ‘federal” impact,® as they affect the structure of cooperation in the AFS] and determine the
horizontal distribution of fundamental rights responsibilities among Member States. In deciding
whether to require mutual trust and automatic mutual recognition from national authorities, or,
conversely, to allow them to impose certain limits to horizontal cooperation, the EU system
decides how to allocate the responsibility to uphold fundamental rights and values: in the first
scenario, responsibilities lie exclusively with the Member State where, for example, a judicial
decision has been produced; in the latter, they are shared with the Member State that is asked to
recognise that judicial decision, whose national authorities can, and in fact should, verify the
compatibility of that decision with fundamental rights standards, at least in certain occasions.

The dialogue on these tensions between national courts and the CJEU has been particularly
fervid in the context of the European Arrest Warrant (EAW) scheme, an instrument that has,
since its very inception,” generated several concerns at the national and EU level as to its
compatibility with national and European constitutional principles.® The European Arrest
Warrant Framework Decision (EAWFD) brought a radical change to the system of criminal
cooperation replacing extradition procedures with a system of automatic mutual recognition of
judicial decisions, which only offers limited possibilities for national judicial authorities to refuse

3See in particular Section 4 of this article.

4See e.g. Regulation (EC) 1346/2000 of 29 May 2000 on insolvency proceedings O] L160/1 (Insolvency Regulation), recital
22; Regulation (EU) 1215/2012 of 12 December 2012 on jurisdiction and the recognition and enforcement of judgments in
civil and commercial matters OJ L351/1, recital 26; Regulation (EU) 604/2013 of 26 June 2013 establishing the criteria and
mechanisms for determining the Member State responsible for examining an application for international protection lodged
in one of the Member States by a third-country national or a stateless person OJ L180/31, recital 22 (‘the Dublin III
Regulation’).

*On the ‘inherently problematic’ relationship between mutual trust and fundamental rights, see also F Maiani and
S Migliorini ‘One Principle to Rule Them All? Anatomy of Mutual Trust in the Law of the Area of Freedom, Security and
Justice’, 57 (2020) Common Market Law Review 7, 36.

M Wendel, ‘Mutual Trust, Essence and Federalism — Between Consolidating and Fragmenting the Area of Freedom,
Security and Justice after LM’, 15 (2019) European Constitutional Law Review 17.

"Note for example the concerns expressed by Neil MacCormick, member of the European Parliament at the time of the
drafting of the EAW Framework Decision, and his proposal for a ‘habeas corpus’ amendment, as described e.g. in
N MacCormick, Who’s Afraid of a European Constitution? (Societas 2005), see in particular chapter 1 ‘A Democratic Deficit’.

8For an early comment, see ] Komarek, ‘European Constitutionalism and the European Arrest Warrant: In Search of the
Limits of “Contrapunctual Principles™, 44 (2007) Common Market Law Review 9; see also A Albi, ‘Erosion of Constitutional
Rights in EU Law: A Call for ‘Substantive Co-operative Constitutionalism — Part 1’, 9 (2015) Vienna Journal of International
Constitutional Law 151.
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the execution of a EAW on the basis of an exhaustive list of mandatory or optional grounds for
refusal.” Fundamental rights concerns do not explicitly feature in that list, even if Article 1(3)
states that the EAWFD ‘shall not have the effect of modifying the obligation to respect
fundamental rights and fundamental legal principles as enshrined in Article 6 of the Treaty on
European Union’. In Radu, one of the earliest decisions of the CJEU on mutual trust in the
EAWED, the Court rejected the view that fundamental rights considerations could be considered
as additional - implicit — grounds for non-execution of EAWs.!

The decision in Radu did not, however, end the discussion on the limits to mutual trust and
on the tension between mutual recognition and respect for fundamental rights that is at the
basis of the EAW system. In the years thereafter, national courts have continued to call upon
the Court to define the relationship between mutual trust, mutual recognition, and EU values.
This has become especially important in the context of the progressive erosion of fundamental
rights and rule of law guarantees caused by constitutional backsliding processes in different
Member States,'! which has created new tensions in the system and brought to light additional
difficulties for mutual trust, within and beyond the EAW.!? The existence of mutual trust is
implied and justified by the premiss ‘that each Member State shares with all the other Member
States, and recognises that they share with it, a set of common values on which the EU is
founded, as stated in Article 2 TEU"."? But what if it becomes clear that these values are not
adequately protected and guaranteed in all Member States? Can national authorities be forced
and required to trust each other when distrust seems to prevail in practice? And, at a more
fundamental level, is it really trust what underlies and informs the reciprocal execution of
EAWSs and judicial decisions?

In recent years, national courts have thus repeatedly asked the CJEU for guidance on how to
manage the tensions that constitutional backsliding puts on the EAW and other mutual trust and
mutual recognition schemes. What is more, they have continued to pose other fundamental
questions on how to balance mutual trust, fundamental rights, and the rule of law. The Court has
responded by establishing a rather rigid two-step test for the suspension and ultimate refusal of the
execution of a EAW,!* and has since then always maintained it.!> The exercise by Member States
of lawful distrust’ - which we define as the suspension of the automaticity of mutual recognition,
followed by a set of actions and practices of further monitoring of compliance with fundamental
rights and rule of law standards in the issuing Member State - is only possible ‘in exceptional
circumstances’.'®

9See Articles 3 and 4 of Council Framework Decision 2002/584/JHA of 13 June 2002 on the European arrest warrant and
the surrender procedures between Member States OJ L190/1 (‘the EAWFD’); on ‘mandatory’ and ‘optional’” grounds for the
non-execution of a EAW.

10Case C-396/11 Radu ECLLEU:C:2013:39.

!1See generally L Pech and K L Scheppele, ‘Illiberalism Within: Rule of Law Backsliding in the EU’ (2017) Cambridge
Yearbook of European Legal Studies 3.

12Gee E Xanthopoulou, ‘The European Arrest Warrant in a context of distrust: Is the Court taking rights seriously?’, 28
(2022) European Law Journal 218, 230 arguing that constitutional backsliding has worked as a ‘driver of distrust’ that has
forced the Court of Justice to adapt its case law.

B30pinion 2/13 (n 1) para 186.

YCrucially Case C-404/15 Aranyosi and Caldararu ECLI:EU:C:2016:198 and then Case C-216/18 PPU LM [Minister for
Justice and Equality (Deficiencies in the system of justice)] ECLI:EU:C:2018:58.

15Case C-354/20 PPU L and P [Openbaar Ministerie (Indépendance de autorité judiciaire d’émission)] ECLLEU:
C:2020:1033; Case C-562/21 PPU X and Y v Openbaar Ministerie (Tribunal établi par la loi dans I'Etat membre d’émission)
ECLI:EEU:C:2022:100 ; Case C-158/21 Puig Gordi and others ECLI:EU:C:2023:57. For a discussion of whether the E.D.L.
judgement - C-699/21 E. D. L. (Motif de refus fondé sur la maladie) ECLI:EU:C:2023:295 - fundamentally modifies the
approach of the Court, see Section 3 below; the answer seems in any case to be negative, as Case C-261/22 GN (Motif de refus
fondé sur lintérét supérieur de l'enfant) ECLI:EU:2023:1017 also demonstrates.

16See LM (n 14) paras 36-37, 43, and 73; L and P (n 15) paras 35 and 43; X and Y (n 15) paras 40-41 and 46; Puig Gordi
(n 15) paras 93 and 117.
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This article seeks to assess the Court of Justice’s responses to these national courts’ concerns in
the context of the EAW system, focusing in particular on the cases related to judicial
independence. We have chosen this system and this area of law as our starting points precisely
because of the evident tensions that have emerged in this area between mutual trust as a governing
principle of the EAW scheme - required and imposed by the CJEU - and trust as a reality between
Member States’ authorities — with several noticeable instances of factual distrust between national
courts, notably in the context of rule of law backsliding, but also beyond it.!” In the area of judicial
independence, the Court has so far been particularly careful in maintaining the rigid two-step test
established in LM, while it has, at the same time, offered concrete clarifications that can help
national courts with exercising lawful distrust in practice. In our article, we strive to identify and
critically assess possible contradictions emerging from the Court’s approach when faced with this
mismatch between required trust and factual distrust. We then suggest ways in which the Court -
but also other institutional players in the EU system — may try to resolve those contradictions and
reconcile the legal obligation of mutual trust with the factual reality on the ground.

We have structured our argument in the following way. We start from the ‘particular’ in Section 2,
zooming in on the evolution of the case law of the CJEU on exceptions to mutual trust in the EAW
system, with a special emphasis on judicial independence issues. In Section 3, we start to zoom out and
show how, despite the construction and careful extension of a system of exceptions to mutual trust, the
overall framework developed by the Court remains dominated by the obligation of mutual trust.
Namely, the CJEU continues to consistently require Member States” authorities to assume that all
Member States share and recognise a set of foundational EU values - those of Article 2 TEU. In Section
4, we criticise the Court’s approach by zooming out even more: we show that the construction of
mutual trust proposed by the CJEU in EAW cases is but one of several models of this principle
developed in the jurisprudence of the Court. It is therefore far from evident that mutual trust as
presently concretised in EAW cases cannot allow for more lawful distrust to be exercised by national
courts. On the contrary, such an increase in the possibility for national courts to distrust would,
crucially, be more in line with the very idea of trust in ‘mutual trust’. After criticising the current CJEU
construction of mutual trust in the EAW system, we propose, in Section 5, an alternative account of
mutual trust that is more in line with its central value-sharing premise between Member States. That
proposed account of mutual trust contemplates not only the requirement for Member States to trust
each other, but also bigger discretion for Member States to value actual inter-institutional trust
between each other and require that such trust be concretely justified. It is important to clarify that this
proposed account of mutual trust is still a legal account of a legal principle. We do not argue for the
impossibility of trust as a legal concept but, differently, sustain that mutual trust, as a legal principle,
must have its content and legal effects adapt to the varying level of factual trust between Member States
authorities. In Section 6, we explain that concretising this different vision of mutual trust is a shared
responsibility of the Court and other EU institutions, and we zoom back in on the EAW system to
trace possible trajectories of change.

In terms of methodological approach, the present article subscribes to the scholarly sentiment
that, even if mutual trust is a legal obligation, enriching it with insights about how trust
relationships are developed in practice between institutions and individuals is key for this
principle to be workable.'® Specifically, examining trust as a sociological construct is valuable for
comprehending how trust relationships established in EU cooperation between Member State
authorities work in practice.'” Some scholars have already ventured in achieving a more

17See in particular Puig Gordi (n 15).

18M Schwarz, ‘Let’s Talk about Trust, Baby! Theorizing Trust and Mutual Recognition in the EU’s Area of Freedom,
Security and Justice’ 24 (2018) European Law Journal 124; P Popelier, G Gentile and E van Zimmeren, ‘Bridging the Gap
between Facts and Norms: Mutual Trust, the European Arrest Warrant and the Rule of Law in an Interdisciplinary Context’ 27
(2022) European Law Journal 167.

E Mak, N Graaf and E Jackson, ‘The Framework for Judicial Cooperation in the European Union: Unpacking the Ethical,
Legal and Institutional Dimensions of Judicial Culture’ 34 (2018) Utrecht Journal of International and European Law 24.
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comprehensive understanding of mutual trust through sociological accounts thereof, including in
the specific context of EU judicial cooperation.”” We aim to build upon those socio-legal
constructions of mutual trust to conceive of and flesh out a dimension of this legal principle that
accounts for and adapts to factual instances of both trust and distrust between national authorities
involved in EU cooperation. Furthermore, we argue that it is possible to ‘connect’ that sociological
dimension of trust to the law. In particular, we provide (i) a comprehensive doctrinal outlook of
the broader language of the CJEU on mutual trust and the different models of this principle
present in its case law; as well as (ii) an analysis of the connections of actual trust in EU
cooperation with the text of the Treaties to justify that a sociologically dependent conception of
mutual trust can be solidified as a principle of EU law.

Understood in this way, i.e., as a legal principle whose legal content and consequences are in
part determined by the existent level of trust between Member States, mutual trust can arguably be
better aligned with its own foundational premise: that Member States share and abide by the EU’s
core values.”! In addition and relatedly, such a conception of mutual trust can better adapt to those
instances where, factually, these values are not shared or adequately guaranteed, as for example
during constitutional backsliding crises. This is the ultimate aim of this piece: to propose and
densify a bidimensional account of mutual trust, i.e., one where the legal requirement to trust must
be complemented and informed by the varying levels of inter-state factual trust and distrust.

2. The EAW and judicial independence: the evolution of the case law of the Court
of Justice

The common thread of the Court of Justice’s case law on limits to mutual trust in the EAW system
is the construction of a strictly framed opportunity to exercise ‘lawful distrust’. Much has been
written on how the Court came to accept limitations to mutual trust in the EAW and the AFS]
more broadly,”> and here we will only summarise the main points. In earlier cases, the Court had
adopted what seemed to be a system of blind or fully automatic trust. Judgments such as Radu or
Melloni*® denied that national judicial authorities could rely on fundamental rights considerations
to suspend or refuse the execution of arrest warrants beyond the list of mandatory and optional
grounds provided by the EAWFD.

This extremely rigid position has then shifted also thanks to the pressure of national courts®*
and the European Court of Human Rights (ECtHR).? It was in Aranyosi and Caldararu, a case
concerning systemic deficiencies in prison conditions in Hungary and Romania, which created a
real risk of violation of the prohibition of torture and inhuman and degrading treatment in
Article 4 of the Charter, that the Court acknowledged for the first time the possibility to suspend
the execution of a EAW, and thus to limit mutual trust and mutual recognition in case of systemic
fundamental rights deficiencies in the issuing Member State. According to the CJEU, despite the
lack of an explicit fundamental rights ground for refusing the execution of EAWs in the

20FL Fillafer, ‘Mutual Trust in the History of Ideas’ in E Brouwer and D Gerard (eds) Mapping Mutual Trust: Understanding
and Framing the Role of Mutual Trust in EU Law (Cadmus 2016) 5; T Wischmeyer, ‘Generating Trust through Law? Judicial
Cooperation in the European Union and the “Principle of Mutual Trust™ 17 (2016) German Law Journal 339; A Willems,
‘Mutual Trust as a Term of Art in EU Criminal Law: Revealing Its Hybrid Character’ 9 (2016) European Journal of Legal
Studies 211; Schwarz (n 18); Popelier, Gentile, van Zimmeren (n 18).

211, Boha¢ek, ‘Mutual Trust in EU Law: Trust “in What” and “between Whom”?’ 14 (2022) European Journal of Legal
Studies 21.

22For an overview see C Rizcallah, “The principle of mutual trust and the protection of fundamental rights in the Area of
Freedom, Security and Justice: A critical look at the Court of Justice’s stone-by-stone approach’, 30 (2023) Maastricht Journal
of European and Comparative Law 255.

2See Case C-399/11 Melloni ECLLEU:C:2013:107.

2See, in particular, the judgement of the German Constitutional Court in BVerfG 15 December 2015, Case 2 BvR 2735/14,
European Arrest Warrant II (identity review).

2See judgments in ECtHR Case No. 30696/09 M.S.S./Belgium and Greece and Case No. 29217/12, Tarakhel/Switzerland.
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Framework Decision, national authorities are in exceptional circumstances authorised to
postpone and ultimately refuse a EAW due to fundamental rights concerns. They can do so
following a two-step test that requires them to first assess the existence of systemic or generalised
deficiencies in the issuing Member State, and then verify whether, in the individual case, the
person concerned will be exposed to ‘a real risk’ of a violation of their fundamental rights because
of those deficiencies.? In reaching these conclusions, the Court relied on the general fundamental
rights clause of Article 1(3) EAWFD.?”’

The Aranyosi and Cdlddraru judgement was seen as signalling that mutual trust between
national authorities was not blind, and comprised (carefully constructed) exceptions,”® as in fact
Opinion 2/13* and the N.S.** judgement in the context of the Dublin asylum system had already
anticipated. In relation to detention conditions, the Court confirmed its approach and offered
further clarifications to national courts in follow-up cases including Generalstaatsanwaltschaft
(Conditions of detention in Hungary)®' and Dorobantu.*

In the next paragraphs, we analyze how the Court has translated this line of case law to the field of
judicial independence, where national courts have questioned whether they should suspend or refuse
the execution of EAWSs because of concerns with the independence of judicial authorities in the issuing
Member State. These cases crucially related to the process of rule of law backsliding in Poland but, as
the Puig Gordi judgement makes clear, doubts on the independence of domestic courts may also arise
in fundamentally different contexts and show the need to develop a comprehensive approach to the
underlying question of the limits to the automatic execution of EAWs in light of fundamental rights
and rule of law concerns. A horizontal analysis of the relevant cases shows two trends in the Court’s
case law: on the one hand, the Court has consistently maintained its demanding two-step test, and thus
strictly framed the opportunities to exercise lawful distrust; on the other, it has progressively offered
important clarifications on how to apply the test, making it more workable and thus in practice
offering additional opportunities for national courts to concretely exercise lawful distrust.

As is well known, in the LM ruling the Court followed and adapted the Aranyosi and Caldararu
logic of exceptions to mutual trust in the EAW system to the area of judicial independence. It
established, again relying on Article 1(3) EAWEFD,* the demanding two-step test that the Court
has since then always upheld. One of the crucial novelties of LM was that it made clear that
exceptions to mutual trust are possible also when non-absolute rights — such as Article 47 of the
Charter on the right to a fair trial - are at stake, if there is a possible interference with the ‘essence’
of the fundamental right in question.* For the execution of a EAW to be suspended on account of
judicial independence concerns, the two-step test requires national courts to demonstrate, first,
that there are systemic rule of law deficiencies in the issuing Member State, which create a ‘real
risk” that the fundamental right to a fair trial protected by Article 47 of the Charter is violated.?

2 Aranyosi and Caldararu (n 14) para 94.

Tbid., para 104.

28As famously put by the Court’s President Koen Lenaerts in non-judicial writing: K Lenaerts, La Vie Aprés I'Avis:
Exploring the Principle of Mutual (Yet not Blind) Trust’, 54 (2017) Common Market Law Review 805. See also
G Anagnostaras, ‘Mutual Confidence Is Not Blind Trust! Fundamental Rights Protection and the Execution of the European
Arrest Warrant: Aranyosi and Caldararu’ 53 (2016) Common Market Law Review 1677; S Prechal, ‘Mutual Trust Before the
Court of Justice of the European Union’, 2 (2017) European Papers 75; E Xanthopoulou ‘Mutual Trust and Rights in EU
Criminal and Asylum Law: Three Phases of Evolution and the Uncharted Territory Beyond Blind Trust’, 55 (2018) Common
Market Law Review 489.

P Opinion 2/13 (n 1), para 191.

3See Case C-411/10 N.S. and Others ECLI:EU:C:2011:865 where the Court accepted exceptions to mutual trust based on
fundamental rights concerns in the Common European Asylum System.

31Case C-220/18 PPU Generalstaatsanwaltschaft (Conditions of detention in Hungary) ECLIEU:C:2018:589.

32Case C-128/18 Dorobantu ECLLEU:C:2019:857.

3LM (n 14) para 59.

341bid., paras 59-60, 62.

3Tbid., para 61.
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The assessment must be based on ‘objective, reliable, specific and properly updated” evidence that
concerns the operation of the justice system in the issuing Member State.*® Second, the national
court must ‘specifically and precisely’ show that, in the specific case, there are substantial grounds
for concluding that the individual subject to the EAW request will concretely run that risk.”” The
assessment of the national court should be based on the ‘personal situation’ of the individual, the
‘nature of the offence’ for which the person is being prosecuted, and the ‘factual context’ that
forms the basis of the EAW.?® Despite the calls of the referring court to do away with the second
step of the Aranyosi and Calddraru test for cases of judicial independence,® the Court of Justice
confirmed therefore that an individual assessment of the specific situation of the application is
needed after establishing that the general situation in the issuing Member State amounts to a
systemic rule of law deficiency.

The judgement of the Court in LM disappointed many. Some argued that the Court should
have taken a stronger stance on the rule of law deficiencies in Poland,*” while others focused on
the fact that the test developed by the Court was difficult, if not impossible, to be applied in
practice.*! Regardless of one’s position on LM, it was evident that the judgement left much to be
clarified, especially in the context of the progressive erosion of rule of law standards in Poland.**
Shortly after LM, the Court of Justice was naturally called to provide further clarifications by
another national court.

In July and September 2020, the Rechtbank Amsterdam sent two preliminary references to the
CJEU. The Dutch court noted, also with reference to CJEU case law,** the worsening of the judicial
independence situation in Poland, and wondered whether, in light of those systemic deficiencies, it
could do away with the second step of the test.** While acknowledging the ‘increase’ of the
systemic deficiencies, which should prompt national authorities to exercise ‘vigilance’,** the Court
of Justice however decided to confirm the two-step test approach adopted in LM.*® It clarified that
the two steps — the general and the individual - cannot overlap, as each of them requires the
analysis of different pieces of evidence.*” According to the Court, accepting that the existence of
systemic judicial independence deficiencies leads to the presumption that the individual subject to
the EAW will run a real risk of a breach of their right to a fair trial would ultimately amount to an
automatic refusal of the EAWs issued by the Member State in question. That is a decision that the
EAWED leaves to the European Council and Council, not to the CJEU itself.*® The Court justified

*Tbid.

¥1bid., para 68.

38Ibid., para 75.

3See the first question referred by the Irish High Court, Ibid., para 25.

40See e.g. M Krajewski, ‘Who is Afraid of the European Council? The Court of Justice’s Cautious Approach to the
Independence of Domestic Judges’ 14 (2018) European Constitutional Law Review 792.

“ISee e.g. P Bird and W van Ballegooij, ‘Judicial Independence as a Pre-condition for Mutual Trust? The CJEU in Minister
for Justice and Equality v. LM’, 9 (2018) New Journal of European Criminal Law 353; on the complexity of the test see also
A Frackowiak-Adamska, ‘Drawing Red Lines with No (Significant) Bites: Why an Individual Test Is Not Appropriate in the
LM Case’ in A von Bogdandy et al. (eds), Defending Checks and Balances in EU Member States (Springer 2021) and P Bérd, ‘In
courts we trust, or should we? Judicial independence as the precondition for the effectiveness of EU law’, 27 (2021) European
Law Journal 185.

“For a comprehensive overview L Pech, P Wachowiec and D Mazur, ‘Poland’s Rule of Law Breakdown: A Five-Year
Assessment of EU’s (In)Action’, 13 (2021) Hague Journal on the Rule of Law 1.

“In particular Joined Cases C-585/18, C-624/18 and C-625/18 A. K. and Others ECLI:EU:C:2019:982 and Joined Cases
C-558/18 and C-563/18 Miasto Lowicz ECLI:EU:C:2020:234.

“L and P (n 15) para 18.

4Tbid., para 60.

4For a critical analysis of the CJEU approach, see Frackowiak-Adamska (n 41).

4L and P (n 15) para 56.

#1bid., paras 57-59. The Court makes here reference to recital 10 of the EAWFD, which states, in brief, that the
implementation of the EAW in a Member State can be suspended only after the European Council establishes a serious breach
of the values of Art. 2 TEU following the Art. 7 TEU procedure.
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the need for a second step also in light of the EAWFD’s objective to combat impunity.*® It
considered that such an objective precludes an interpretation of the EAWFD and in particular of
its Article 1(3) according to which the existence of systemic deficiencies is sufficient by itself to
justify a refusal.® In short, an individual assessment remains always necessary.

Building on LM, the Court then offered additional clarifications on what needs to be
assessed in the second step of the test. The Court added, for example, that ‘statements by
public authorities which are liable to interfere with the way in which an individual case is
handled’ are one of the factors that national courts should consider in the individual
assessment®' and pointed again at the importance of dialogue between the executing and the
issuing authority under Article 15(2) EAWEFD, which can provide meaningful information for
the conclusion of the assessment.

The dialogue between the Amsterdam Rechtbank and the Court of Justice did not stop
there. In two new parallel preliminary references issued in 2022, the Dutch Court noted the
further degradation of judicial independence standards in Poland. In particular, the situation
now raised questions related to respect for the fundamental right to a tribunal previously
established by law, in light of the systemic deficiencies in the system of judicial
appointments.”> The Dutch court therefore asked the CJEU what test would it need to
apply in those circumstances. In response, the Court confirmed the approach followed in
previous cases. The individual step of the test remains necessary,” even when there is
information on the increase of systemic deficiencies* and even when what is at stake is the
right to a tribunal established by law.”® The ‘mere’*® fact that a body (the Polish Council for the
Judiciary) involved in the appointment of judges in the issuing Member State is composed
mostly by politically appointed members does not warrant the creation of a different test, or a
reversal of the Court of Justice’s position.”’

Then, the Court of Justice provided further clarity on the two steps of the examination that
national courts should conduct. The national court must, in the first step of the examination,
conduct ‘an overall assessment’ of the judicial system of the issuing Member State, on the basis of
‘objective, reliable, specific and properly updated” evidence, taking into account in particular ‘the
general context of appointment of judges in that Member State’.® As the Court had already
clarified in LM, the evidence may include a reasoned proposal by the Commission under Article
7(1) TEU, but also CJEU and ECtHR case law,® as well as national constitutional case law ‘which
challenges the primacy of EU law ... as well as the binding force of judgments of the Court of

Justice ... relating to compliance with EU law’.®0

“1bid., para 62.

Ibid., para 63.

>!Ibid., para 61.

>2The Dutch court made here reference to the CJEU judgments in Case C-791/19, Commission v Poland (Disciplinary
Regime), ECLI:EU:C:2021:596.; Case C-824/18 A.B. and Others (Appointment of judges to the Supreme Court — Actions) ECLI:
EU:C:2021:153) and Case C-487/19 W.Z. (Chamber of Extraordinary Control and Public Affairs of the Supreme Court -
Appointment) ECLI EU:C:2021:798.

X and Y (n 15) para 50.

41bid., para 51.

>5Ibid., para 54 and ff.

5¢Ibid., para 59.

7Ibid., para 59.

*81bid., para 77.

Ibid., para 78, which makes reference to several CJEU decision ‘which contain indications as to the state of operation of
the issuing Member State’s judicial system’.

Tbid., para 80. The implicit but obvious reference here is to the contested decision of the Polish Constitutional Tribunal
(Trybunal Konstytucyjny), Judgment of 7 October 2021, K 3/21, in which the Polish Court challenged the case law of the
Court of Justice on judicial independence and rejected the primacy of EU law over the domestic constitution.
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As for the second step, which remains necessary, the Court first clarified that the burden of proof
lies with the person in respect of whom a EAW request has been issued: they must prove that the
systemic deficiencies have ‘a tangible influence on the handling of his or her criminal case’.5' The
Court however introduces here an important addition to its line of case law: when the individual is
unable ‘to demonstrate the existence [ . ..] of a real risk of breach of the fundamental right’ but has
nonetheless put forward evidence ‘suggesting that [ ...] systemic and generalised deficiencies have
had, or are liable to have, a tangible influence in that person’s particular case’, the executing judicial
authority ‘must’ request supplementary information to the issuing authority following the procedures
of Article 15(2) EAWFD.®* In other words, the Court demands that the two authorities start a process
of dialogue, and stressed then that the issuing judicial authority has an obligation to provide the
information requested by the executing authority. A lack of sincere cooperation by the issuing
authority in this process of information exchange may be one of the factors considered in establishing
whether the individual runs a real risk of a breach of their right under Article 47.%

With ample references to the Dutch cases, the Court later confirmed®* the two-step approach and
test in Puig Gordi. The case arose in a fundamentally different context,”> namely the refusal of Belgian
courts to execute EAWs issued by the Spanish Supreme Court in criminal proceedings concerning
Catalan public officials. Here it was the Spanish Court (the issuing authority), whose jurisdiction to
hear the relevant criminal proceedings was questioned by the Belgian courts refusing the EAWs, to
submit a preliminary reference to the CJEU.®® With a long series of not perfectly clear questions,®” the
Spanish Supreme Court essentially asked the Court of Justice to explain when exactly the execution of
a warrant could be refused or stopped due to fundamental rights concerns, with the ultimate goal of
forcing the Belgian courts to execute the EAWs they had rejected.

Sidestepping most of the more complex political questions underpinning the preliminary
reference, the Court of Justice mostly focused on the question of whether and under what
circumstances a EAW can be refused by the executing judicial authority when it considers that the
individual subject to the warrant would be at risk of being tried, following their surrender, by a
court lacking jurisdiction for that purpose.®® This would expose the individual to an infringement
of Article 47 of the Charter and notably of the requirement to be judged by a ‘tribunal established
by law”.®® Following the approach adopted in the Polish cases, the Court of Justice confirmed once
again the two-step test approach.”® It also recalled that the two steps of such examination cannot
overlap with one another and relate to the analysis of different factors.”!

%X and Y (n 15) para 83.

2bid., para 84. Lenaerts has described this as evidence that is ‘relevant’, but not ‘sufficient’ to demonstrate the existence of a
real risk of a breach of fundamental rights: see K Lenaerts, ‘On Checks and Balances: The Rule of Law within the EU’, 29 (2023)
Columbia Journal of European Law 25, 47. We will return to this discussion in Section 6 below.

X and Y (n 15) paras 84-85.

%4See also Order C-480/21 Minister for Justice and Equality (Tribunal établi par la loi dans I'Etat membre d’émission - II)
ECLI:EU:C:2022:592 on a preliminary reference from the Irish Supreme Court.

%See however J Solanes Mullor, ‘Be careful what you ask for: The European Court of Justice’s EAW jurisprudence meets the
Catalan secession crisis and the European rule of law crisis in Puig Gordi and others, C-158/21, EU:C:2023:57’, 30 (2023)
Maastricht Journal of European and Comparative Law 201, highlighting the points of contact between constitutional
backsliding processes and the Catalan saga.

%The Belgian courts had argued that the possible lack or jurisdiction of the issuing authority would jeopardise the
fundamental rights of the individuals subject to the EAW, and also considered possible risks for the presumption of innocence:
see Puig Gordi (n 15) para 16.

67See the discussion in Solanes Mullor (n 65).

%See the re-formulation of part of the fourth question and of the fifth question in para 92 of the judgement.

%See Puig Gordi (n 15) para 99.

7OIbid., para 97, 102, 110. In particular the Court here confirmed that the first step is always necessary before moving to the
second step — so in other words the individual assessment should only take place once it is ascertained that there are systemic
or generalised deficiencies in the issuing Member state.

"bid., para 109.
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The Court then added clarifications on both steps of the test. The Court stated that the first step
could be considered as fulfilled not only when there are systemic and generalised deficiencies in
the issuing state, but also when there are ‘deficiencies affecting an objectively identifiable group of
persons to which the person concerned belongs’.”* The Court thus broadened the scope of
situations that can lead national authorities to consider the first step as fulfilled. As for the second
prong of the test, the Court opted for a high threshold in case of doubts on the jurisdiction of the
court issuing the warrant: the existence of an individual risk can only be determined if the court
hearing the proceedings ‘manifestly lacks jurisdiction’.”?

When reading all these cases together, a complex picture emerges. If we look at the main
features of the scheme originally constructed in LM and earlier in Aranyosi and Caldararu, it is
evident that those have not been fundamentally modified. The possibilities for lawful distrust
remain limited. The two-step test continues to be necessary, even when systemic rule of law
problems become more acute, as in the Polish cases. And it continues to be a demanding one. In
L and P, X and Y, and then Puig Gordi the Court has repeatedly stressed how the second step of the
assessment always requires a consideration of the individual circumstances of the case. This
implies that the executing authority cannot just rely on general factors indicating systemic
deficiencies to justify a decision not to execute a EAW.

Looking more closely, however, we can notice that the CJEU has progressively offered
important clarifications on the test. It has fleshed out what factors are to be taken into account
both in the first general step, and in the second individual one. In doing so, the Court of Justice is
giving more instruments to national courts not only to better navigate the test - making it more
workable in practice - but also to concretely exercise distrust if they wish to do so.”* When
conducting the individual test, for example, national courts are invited to take into consideration
different elements, which include the personal situation of the individual, the nature of the
offence, and the factual context, including statements by the public authorities that may interfere
with how the case is handled. These are not cumulative conditions, but rather some of the key
factors that could show the existence of a real risk of a fundamental rights violation for the
individual subject to the EAW. In that context, the Court has also referred to the principle of
sincere cooperation, which should guide the exchange of information between executing and
issuing authorities on the basis of Article 15(2) EAWEFD. This dialogue must start, the Court says,
when the person concerned is able to show relevant, but inconclusive evidence that there may be a
real risk of fundamental rights breach. A lack of cooperation from the issuing authority can then
be another factor used to justify a decision not to execute.”®

In conclusion, although the theoretical possibility for national courts not to execute a EAW
based on fundamental rights concerns already existed since Aranyosi and LM, in a first phase
national courts might have struggled to understand how to use such discretion.”® Now with more

721bid., para 102. This formulation had already been used in Aranyosi and Caldiraru and other cases on detention
conditions, but not in previous judicial independence case law. For a discussion, L Mancano ’ The Systemic and the Particular
in European Law—TJudicial Cooperation in Criminal Matters’, 24 (2023) German Law Journal 962.

3Puig Gordi (n 15) para 107.

74See also L Mancano, ‘You'll never work alone: A systemic assessment of the European Arrest Warrant and judicial
independence’, 58 (2021) Common Market Law Review 683, 701 arguing that ‘the threshold set by the test might not be
insurmountable as may appear’.

7See in particular X and Y (n 15) para 84-5.

78See in fact the decision of Irish High and Supreme Courts to ultimately surrender the individual at the center of the
dispute that led to the LM case, with the latter explicitly acknowledging that ‘the test posited in the judgment of the C.J.E.U. is
not one that is easy to apply’: Irish Supreme Court, Celmer v. Minister for Justice [2019] IESC 80, [2020] 1 ILRM 121, para 81.
The Italian Court of Cassation also struggled to apply the LM test initially: compare e.g. Cass, sez VI, 26 May 2020, n 15924, in
which it forced a lower court to a conduct a more thorough analysis of the rule of law situation in Poland, with Cass, sez VI, 12
April 2018, n 54220, in which in contrast it rejected similar arguments.
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indications and guidelines from the CJEU, it has become easier, to a degree, for national courts to
explain and motivate the reasons for their distrust.”’

3. The Court of Justice’s approach to trust: not blind but required

Let us now start zooming out and look not only at the concrete test developed by the Court of
Justice, but also at the broader language and use of mutual trust in the strand of decisions just
described. As we have seen, the Court has, from Aranyosi and Caldararu to LM and its follow-up
cases, opened up limited possibilities for Member States’ courts to exercise lawful distrust and
clarified the test through which this can be done. In this respect, we certainly agree with the
many - including the Court of Justice’s President Koen Lenaerts — who have noted that ‘mutual
trust is not blind’.”®

However, even if the Court has progressively constructed opportunities for lawful distrust, its
broader language of mutual trust in EAW cases has always remained the same. Namely, the Court
always departs from the core assumption that systems based on mutual recognition - such as the
EAW system - have as their basis a high level of trust between Member States.”” Furthermore, it
stresses the foundational importance of mutual trust for the construction and maintenance of an
area of freedom, security and justice without borders.?’ As such, exceptions to this principle are
and should remain ‘exceptional’.’!

The same construction was used even in the E.D.L. case, where for the first time the Court
accepted, in a highly specific context, the possibility to suspend and ultimately refuse to execute a
EAW outside the narrow confines of the two-step test. While broadening the possibilities for
national courts to rely on fundamental rights considerations in order to limit mutual trust, the
Court still stressed the ‘fundamental importance’ of mutual trust,®? the requirements it imposes,**
the closed nature of the list of grounds for refusal in the EAWFD,* and confirmed the typical
formula that execution of EAWs is ‘the rule’, while ‘refusal to execute is intended to be an
exception which must be interpreted strictly’.® The ruling in E.D.L. should thus be seen as a
narrow exception closely linked to the specific facts of the case®® — where the risk for fundamental
rights, and in particular for Article 4 of the Charter, would derive from the surrender itself, due to
a serious illness of the person subject to the EAW - rather than a fundamental
re-thinking of the Court’s case law on exceptions to and limitations of mutual trust®” The
following decision in GN, where the Court returned to the classical two-step test in case a

7’For example, Dutch courts seem to have been able to develop a coherent approach to the case law of the Court of Justice,
see R Widdershoven et al ‘Article 47 Charter and the Netherlands: A World to Win’, in M Bonelli, M Eliantonio and G Gentile
(eds) Article 47 of the Charter and Effective Judicial Protection — Volume II: The National Courts’ Perspectives (Hart Publishing
2023). Yet for a different conclusion, see Bard (n 41).

78See n 28 above.

7See X and Y (n 15) para 42-45.

8puig Gordi (n 15) para 116.

811, and P (n 15) paras 37, 43; X and Y (n 15) paras 46, 55; Puig Gordi (n 15) paras 68, 74, 93.

82See E.D.L. (n 15) para 30.

81bid., para 31.

841bid., para 34.

81bid.

8The ruling in E.D.L. can be compared to the decision in C-578/16 PPU C. K. and Others ECLLEU:C:2017:127 in the
context of the Dublin Regulation, where the Court also recognised a similar individualised exception to mutual trust, where the
transfer of the asylum seeker itself would create a real risk of inhuman and degrading treatment. On similarities and
differences, see Mancano (n 72).

87For a similar reading, see also L Grossio and M Rosi, “The Ultimate (but not the Only) Remedy for Securing Fundamental
Rights in the EAW System? Some Reflections on Puig Gordi and E. D. L.’, 8 (2023) European Papers 547, while L van der
Meulen, ‘Another exception to the rule: the E.D.L. case on EAW surrenders of seriously ill persons’ 61 (2024) Common
Market Law Review 223, 235 suggests that even if the judgement is not a fundamentally new chapter in the Court’s approach, it
‘makes some cracks in the foundations’ of the two-step test.
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concerning possible non-execution of a EAW in order to uphold the principle of the ‘best interest
of the child’, is further proof of that.®

In order to understand the foundational importance the Court ascribes to mutual trust, one
must zoom out further and look at the first categorical formulation of this principle in Opinion
2/13, which the CJEU mentions in most its EAW decisions since Aranyosi and Caldararu.® In the
Opinion, the Court presented mutual trust as a principle based on the presumption that ‘each
Member State shares with all other Member States, and recognises that they share with it, a set of
common values on which the EU is founded’.”® Such principle requires every Member State ‘to
consider all the other Member States to be complying with EU law and particularly with the
fundamental rights recognised by EU law’.! In the Court’s construction, from the requirement of
mutual trust stem two more requirements, which Lenaerts described as the ‘two negative
obligations’ imposed by mutual trust: Member States cannot, for one, ‘demand a higher level of
national protection of fundamental rights from another Member State than that provided by EU
law’, nor can they check in concrete cases whether a Member State ‘observed the fundamental
rights guaranteed by the EU”.”

As can be drawn from such construction of mutual trust, even if trust represents, in its everyday
linguistic meaning, an ontological reality which cannot as such be imposed on someone, the Court
insists that mutual trust between Member States ‘must’ exist.”® Trust is exclusively presented as a
legal obligation: as a matter of principle, Member States are required to trust that all other Member
States comply with EU law and respect EU fundamental rights and values.”* When applied to
specific cooperative schemes of the AFS], mutual trust is put at the service of mutual recognition.
In fact, mutual trust makes mutual recognition possible by systematically requiring Member States
to presume that the legal order of each Member State abides by the EU’s foundational values and
fundamental rights standards. As a consequence of that required trust, Member States are further
obliged to recognise each other’s legal outcomes (e.g. arrest warrants, judgments, professional
certifications, etc.) as valid and, therefore, able to produce effects in all the EU.»

In the EAW context, the Court has added that the obligation of mutual trust® is also a
‘corollary’ of the principle that ‘the guarantee of observance of the fundamental rights of a person
for whom a European arrest warrant has been issued falls primarily within the responsibility of
that Member State’.”” Therefore, these requirements of mutual trust and mutual recognition shape
the horizontal relationship between Member States, by prescribing a certain normativity for their
cooperative engagement.”® Applying this specifically to the EAW system, even where there are

83See GN (n 15); see also the Opinion of AG Capeta in C-261/22 GN (Motif de refus fondé sur l'intérét supérieur de Ienfant)
ECLI:EU:C:2023:582 explicitly endorsing this reading. See in this sense also S Montaldo, ‘The European Arrest Warrant and
the protection of the best interests of the child: the Court’s last word on the limits of mutual recognition and the evolving
obligations of national judicial authorities’, 31 (2024) Maastricht Journal of European and Comparative Law 106.

8 Aranyosi and Caldararu (n 14) para 78; LM (n 14) para 37; L and P (n 15) para 35; X and Y (n 15) para 41.

P0pinion 2/13 (n 1) para 168.

1bid., para 191.

9Lenaerts (n 28) 813.

9See e.g. X and Y (n 15) para 42; Puig Gordi (n 15) 67. For a broader discussion see C Rizcallah, ‘The challenges to trust-
based governance in the European Union: Assessing the use of mutual trust as a driver of EU integration’ 25 (2019) European
Law Journal 37.

%X and Y (n 15) para 40.

%See, e.g., Aranyosi and Caldararu (n 14) paras 78-79; Rizcallah (n 93) 44, 49-51. See also, for internal market law and
inter-state product recognition, J Snell, “The Single Market: Does Mutual Trust Suffice?” in E Brouwer and D Gerard (eds)
Mapping Mutual Trust: Understanding and Framing the Role of Mutual Trust in Eu Law (Cadmus 2016) 11; N Cambien,
’Mutual recognition and mutual trust in the internal market’ 2 (2017) European Papers 93, 98-99.

%The trust that ‘must ... be conferred on the courts of the issuing Member state’, see Puig Gordi (n 15) para 115 (italics of
the authors).

*7Ibid.

98Prechal (n 28) 92 and also Wendel (n 6).
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certain doubts as to the judicial independence of the national court that will deal with the
surrendered individual’s procedure once that individual is transferred in execution of a given
EAW, Member States’ courts must nevertheless, as a matter of principle, recognise and execute the
arrest warrant in question and transfer the individual concerned. They must trust that the criminal
procedure in question will conform to EU core values and fundamental rights, and maxime to
Article 47 of the Charter.”” The fact that mutual trust is a requirement, and that that requirement
is the rule, explains the high threshold set by the Court for mutual trust to be rebutted and for a
EAW not to be executed. This is to say that the language of mutual trust influences its use, i.e., its
practical consequences for a given cooperative scheme.

To conclude, in the decisions we have explored, the Court has gradually recognised possibilities
for lawful distrust while at the same time refusing to revisit any of the foundational premises of the
mutual trust system as implemented in the AFS]. Moreover, the Court seemingly suggests that
such a construction of mutual trust (something that must exist legally, even when in reality it does
not, in order to enable borderless cooperation between Member States) with such consequences
(requiring mutual recognition and precluding Member States from checking each other’s
fundamental rights and rule of law standards, save in exceptional circumstances) is the only
possible formulation of this principle in the AFS]. We see this well expressed in paragraphs 115
and 116 of the ruling in Puig Gordi: the Court states that trust ‘must’ be conferred on the courts of
the issuing Member State, and that in the absence of such trust, the effectiveness of the entire
system of judicial cooperation between Member States is ultimately called into question.'” Yet, as
we discuss in the next section, this is far from the full picture: a look at the use of mutual trust in
other fields of EU law shows that the Court has promoted different approaches to mutual trust
depending on the context in which this problem surfaces.

4. Problematising the Court’s account of mutual trust: making sense of the clash
between the requirement and the practice of trust

Let us zoom out even further and put the CJEU’s construction of mutual trust in the EAW system
in a broader context, by pinning it against the conceptualisation of mutual trust by the CJEU in
other areas of EU law. Mutual trust (or in earlier stages, ‘mutual confidence’) has been brought to
the fore by the Court of Justice in many cooperative fields, such as internal market law,'%! civil'%?
and criminal judicial cooperation,'®® competition law,'®* the Common European Asylum
System!% and, more recently, the execution of the EU budget.!’ Given the lack of a consolidated
understanding of mutual trust as a legal principle of EU law,'"” it is useful to locate our analysis of

LM (n 14) para 58; L and P (n 15) para 39; X and Y (n 15) para 45.

10See Puig Gordi (n 15) paras 115 and 116.

101Case C-120/78 Cassis de Dijon ECLLEU:C:1979:42 para 14; Case C-5/94 The Queen v Ministry of Agriculture, Fisheries
and Food, ex parte: Hedley Lomas (Ireland) Ltd (Hedley Lomas) ECLI:EU:C:1996:205 paras 19-20; Case C-525/14 Commission
v Czech Republic ECLI:EU:C:2016:714 paras 51-53. See also P Cramér, ‘Reflections on the Roles of Mutual Trust in EU Law’ in
M Dougan and S Currie (eds), 50 Years of the European Treaties - Looking Back and Thinking Forward (Hart Publishing 2009)
51-52; Snell (n 95); Cambien (n 95).

102Gee, e.g., Case C-491/10 PPU Aguirre Zarraga ECLI:EU:C:2010:828 paras 46, 70. See also M Hazelhorst, ‘Mutual Trust
Under Pressure: Civil Justice Cooperation in the EU and the Rule of Law’ 65 (2018) Netherlands International Law Review 103.

103Gee Sections 2 and 3 of this article.

104Gee crucially Case T-791/19 Sped-Pro S.A. v European Commission ECLLEU:T:2022:67 paras 85-91. See also M Kozak,
’Mutual trust as a backbone of EU Antitrust Law’ 4 (2020) Market & Competition Law Review 127.

105N.S. (n 30) paras 78-80; C. K. (n 86) para 95.

106Regulation (EU, Euratom) 2020/2092 of 16 December 2020 on a general regime of conditionality for the protection of the
Union budget L 433 1/1, recital 5; Case C-156/21 Hungary v Parliament and Council ECLI:EU:C:2022:97 paras 125-9.

107 Aasa, ‘The Principle of Mutual Trust in EU Law: What Is in a Name?’ (PhD Thesis, European University Institute
2021) 41-8 <https://cadmus.eui.eu/handle/1814/70259> accessed 3 November 2023.
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mutual trust in the EAW into the broader span of applications and formulations of this principle.
It is, however, important to clarify the focus and objective of this comparative exercise.

Firstly, our analysis is not focused on a field-by-field dissection of all the interests and actors
involved in trust-based cooperative schemes in EU law. We do acknowledge that various
differences exist in how mutual trust is translated into different policy fields. The institutions
involved in trust-based relationships differ depending on the field, as do the interests and goals
pursued in those relationships by each individual actor and policy maker.!”® To give one simple
example: in internal market law, mutual trust allows for customs authorities to accept (in
principle) with no checks the circulation of certain imported Member State products; but it also
allows in the AFS] for national courts to accept e.g. foreign custodial sentences, arrest warrants or
other judgments as valid in their national legal orders. Evidently, the relationships of trust in this
example are established between starkly different institutions and pursue equally different
interests.!”” Adding to this, the theorisation of mutual trust as a principle of EU law has been the
product of various efforts of jurisprudential and scholarly conceptual reconstruction from the
various instruments in which this principle is applied.!’® Put simply, mutual trust as a legal
concept emerged from several attempts to understand the different trust-based cooperative
schemes in EU law, with the Court of Justice playing a key role in the development of a general
horizontal principle of mutual trust.

Given the highly different contexts where mutual trust is used, we recognise that the direct
transposition of normative propositions between different fields of EU law where mutual trust is
featured is hardly desirable (if not plainly impossible). Our aim is in any event not to advocate for
a direct export of solutions between different mutual trust-governed fields. Differently, we start
our analysis from the fact that, despite all the abovementioned specificities, the CJEU has given to
mutual trust the status of a foundational EU law principle, and asserted that such principle stands
upon a core premise irrespective of the context in which it is applied: that all Member States share
and recognise a set of EU’s core values and fundamental rights.'!! Despite what Aasa has qualified
as mutual trusts context-dependent nature and casuistic construction,!!? the fact still remains that
mutual trust is now framed as a general horizontal principle of EU law,!'* governing cooperation
between national authorities,!'* and enabling in that context the functional equivalence of
different legal rules, judgments, certificates or products stemming from different national legal
orders.'’?

As such, we want to follow the scholarly trend of examining mutual trust at a ‘higher level of
abstraction’,''® and analyse how it is conceptualised and used in different legal fields. Namely, given
that, in one way or another, mutual trust entails an in-built requirement to trust, as stated in Opinion
2/13,"'7 we aim to answer two questions. First, how automatic or negotiable is that requirement to
trust in a given trust-based scheme of EU law? And second, to what extent does the principle of
mutual trust allow for the balancing of conflicting interests or values against the objectives of
furthering trust and recognition-based cooperation in a given field? In so doing, we aim to identify in

1081hid., 22-23; S Lavenex, ‘Mutual Recognition and the Monopoly of Force: Limits of the Single Market Analogy’ (2007) 14
Journal of European Public Policy 762, 766, 768-9; Willems (n 20) 231-2.

109Gee e.g. Maiani and Migliorini (n 5) 27.

110Aasa (n 107) 13-25.

llgee e.g. Hedley Lomas (n 101) para 19; Aguirre Zarraga (n 102) para 70; Opinion 2/13 (n 1) para 168; LM (n 14) para 35;
Sped-Pro v Commission (n 104) para 84; Hungary v Parliament and Council (n 106) paras 125, 127.

12Aa5a (n 107) 226.

*Maiani and Migliorini (n 5) 9 highlighting that the Court speaks of ‘one’ principle of mutual trust.

114Rjzcallah (n 93).

5Aasa (n 107) 234-5.

1oIbid., 41.

WOpinion 2/13 (n 1) para 194, where the CJEU states (...) even though EU law imposes an obligation of mutual trust
between those Member States (...).
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sub-section A different constructions of mutual trust by the CJEU depending on their degree of
automaticity. Thereafter, in sub-section B, we use the prior analysis to challenge the Court’s
assertion that the current model of required mutual trust in the EAW cannot be fundamentally
modified.

A. A comparative outlook of the CJEU’s approaches to mutual trust

One could approach in different ways the task of grouping the different uses of mutual trust by the
Court.!'® We have opted to base our categorisation on the degree of automaticity with which
mutual trust is applied in different fields of EU law. Mutual trust’s degree of automaticity is
defined here as the extent to which the Court allows for distrust to be exercised by a given national
authority as an admissible hurdle to be cleared before the trust-based recognition of any given
domestic product or legal outcome. According to this criterion, the CJEU’s formulations of mutual
trust can be grouped in two main categories: one of so-called ‘quasi-automatic and imposed
mutual trust’; and another one of so-called ‘negotiable mutual trust’.

First, in certain cases, the CJEU requires a quasi-absolute application of mutual trust, often
connected to a requirement of mutual recognition which can only be set aside, beyond the
situations in which the relevant secondary legislation instruments authorise it explicitly, in
exceptional circumstances.'!” For mutual recognition to be required from national authorities, it is
immaterial whether or not there is actual trust between them. We designated this form of mutual
trust as ‘quasi-automatic and imposed’. It is mainly visible in cases concerning civil and criminal
judicial cooperation. In civil matters mutual trust generally dictates an almost absolute obligation
of mutual recognition, to the point where national courts cannot even review judgments if those
‘are vitiated by a serious infringement of fundamental rights’.'* Mutual trust in the EAW system
also falls in this category.'?! There, national courts cannot suspend or refuse to execute an arrest
warrant solely because of evidence of systemic flaws of a Member State in protecting fundamental
rights or securing judicial independence, even where such systemic flaws have been acknowledged
and criticised by several EU institutions.'?? In short, mutual trust requires Member States, even in
the presence of systemic deficiencies in a Member State, to view as admissible and equivalent the
legal acts issued by their judicial authorities, unless both steps of the Aranyosi/LM test are fulfilled.
As noted by Brouwer, mutual trust takes in these cases a more active role of creating
cooperation.'”® The very language of the CJEU emphasises this cooperation-furthering role of
mutual trust: this principle is aimed at the elimination of barriers to judicial cooperation in civil
and criminal matters thereby allowing for the creation and maintenance of an area of freedom,

118Gee e.g., Aasa (n 107) 121 ff, where Aasa takes a historical approach to the evolution of the meaning of mutual trust in the
CJEU’s case law, dividing it in four different generations. The division of mutual trust cases in this paper follows the same logic
of E Di Franco and M Correia de Carvalho, ‘Mutual Trust and EU Accession to the ECHR: Are We Over the Opinion 2/13
Hurdle?” 8 (2024) European Papers 1221, 1226-1230.

"9With ‘exceptional circumstances’ we mean both the scenarios identified by the Court and the exhaustive grounds listed in
relevant secondary legislation instruments. For example, in the EAW, mutual trust can be set aside in the instances identified
by the Court and according to one of the exhaustive grounds provided by the EAWFD. These grounds, according to the Court,
should also be interpreted narrowly following the rule (mutual trust and recognition) - exception logic. See, e.g., LM (n 14)
paras. 41-2.

20Aguirre Zarraga (n 102) paras 69-70.

121'with the exception of the approach followed in E.D.L. (n 15) that we have inserted in the group of ‘negotiable trust’, as
can be seen below.

12275 highlighted for example in L and P (n 15) para 50, 53, 56.

123E, Brouwer, ‘Mutual Trust and Judicial Control in the Area of Freedom, Security, and Justice: An Anatomy of Trust’ in
E Brouwer and D Gerard (eds), Mapping Mutual Trust: Understanding and Framing the Role of Mutual Trust in Eu Law
(Cadmus 2016) 60.
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security and justice without borders. With that objective in mind, the CJEU states that mutual
trust must exist between Member States.'*

In a second category of cases, the use and stated function of mutual trust differs. Indeed, the
CJEU can also be seen conceiving of a more ‘negotiable’ form of mutual trust, i.e. allowing national
authorities more leeway to negotiate the limits of their obligation to trust their counterparts.
Specifically, they are allowed to act upon their factual distrust and verify the adequacy of their
counterpart’s Member State legal order with EU fundamental rights and other core values and, if
need be, suspend or stop cooperation in a given scheme.

This can be seen, for example, in asylum law cases, where national courts and administrative
authorities are given more discretion to ensure that the authorities receiving asylum seekers
respect fundamental rights (being ultimately required to suspend the transfer of an individual
until obtaining such assurances).!> Even though the Court departs from the idea that mutual trust
is key for the functioning of asylum cooperation, it gives more preponderance in these cases to the
need to protect fundamental rights. This is, in part, attributable to the very design of the Common
European Asylum System when compared with the EAW system, in the sense that under the
CEAS, a state authority that decides not to trust another Member State may decide to directly
process the asylum request itself.!?® The same opportunity is not always given under the EAW, as
the executing authority often will not be able to prosecute the case itself because of jurisdictional
issues, something that leads the Court to emphasise the risks of impunity in the EAW system. But
the fact does stand that where state authorities involved in asylum cooperation do not trust that an
asylum seeker will be guaranteed adequate conditions in the destination Member State, they must
suspend cooperation, namely refrain from transferring that individual.!*” Such consequence of
mutual trust is in stark contrast with the pressure put by the Court on state authorities to execute
EAWs and surrender individuals in the name of ensuring the efficiency of the system. In asylum
cases, the CJEU has even directed state authorities to take proactive steps to protect the
fundamental rights of asylum seekers (e.g. to ensure that the mental health of an individual is not
compromised by offering them appropriate care) during and after the transfer instead of merely
trusting the authorities of the host Member States to do so themselves.'?® This is ultimately in line
with the language of trust present in EU secondary legislation regulating the Common European
Asylum System, where emphasis is put on the need to develop trust between Member States in
order to make cooperation work, instead of simply requiring that trust exist.'*

A similar form of negotiable mutual trust was endorsed also in the EAW context in the
E.D.L. case described above, where the risks to fundamental rights derive not from systemic
deficiencies in the issuing Member State, but from the surrender itself and the highly
individualised risks it would impose on the surrendered person.'*® This does not alter the fact
that quasi-automatic and imposed mutual trust is prevalent in the EAW system. And soon
after E.D.L., the Court in fact returned to the same construction in the GN case, following the
Opinion of AG Capeta that E.D.L. should not be read too broadly: the requirement of the two-
step test has not been abandoned by the Court in EAW cases; it remains the rule alongside
required mutual trust.*! Differently, cases such as E.D.L. constitute an exception as the highly
individualised nature of the risk at stake is vastly different from situations like LM.

In the same vein, in internal market law — where mutual trust or mutual confidence was first
used and formulated - this principle is not used to actively ensure that cooperation happens. It

124See Opinion 2/13 (n 1) para 194; and, e.g., Puig Gordi (n 15) para 115.

125Gee N.S. (n 30) para 94; C.K. (n 86) paras 60, 76-7, 80.

126Gee, to this effect, N.S. (n 30) paras 67, 98.

127N.S. (n 30) para 94; C.K. (n 86) para 60.

128C.K. (n 86) paras 76-82.

129See recital 22 of the Regulation 604/2013.

130Note also the explicit references to the C.K. precedent in E.D.L (n 15), paras 35 and 39.
131See GN (n 15) para 26.
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does not require that obstacles to free movement of goods, services, certificates and diplomas be
removed at all times; but rather that they be reasonably justified and proportionate to the aim of
securing other EU’s fundamental interests and values. Indeed, since Cassis de Dijon,'** the CJEU
imposed on Member States, in Snell’s words, a qualified duty of mutual recognition based on
qualified mutual trust.!** That is, Member States could not simply reject each other’s products as
that would constitute a violation of Article 34 TFEU (prohibiting quantitative restrictions to free
movement of goods) but, decisively, were also not obliged to automatically recognise and accept
them. Rather, they were given the possibility to distrust each other’s products, meaning to present
reasonable and proportionate justifications to reject a certain imported product.!** Equivalence of
market regulatory standards must still be presumed by Member States as a consequence of mutual
trust, but the Court does offer them ample opportunity for lawful distrust through the exercise of
host state control over a certain imported product.!*> Furthermore, when one looks at the
language of mutual trust in these cases, it is noteworthy that the Court, instead of starting its
judgments by highlighting the importance of mutual confidence between Member States in the
internal market, chooses to highlight the fact that host Member States’ distrust and control may be
recognised as necessary in order to satisfy other mandatory requirements of EU law, such as, for
example, public safety, protection of consumers, or environmental protection.!*® What is more,
such control seems indispensable to maintain trust between Member States in internal market
cooperation. As Cramér argues, a pre-condition for market trust is that its limits remain
negotiable, i.e., that a possibility to distrust and exercise control over imported products exists.'*”

Similarly to the language of trust used by the Court in internal market cases, in the domain of
the EU budget mutual trust is seen — together with the principle of solidarity - as a pre-condition
for cooperation between Member States.'*® Indeed, in the Budgetary Conditionality Regulation,
mutual trust is framed as one of the bases for the design of the conditionality mechanism that
allows budgetary cooperation to be suspended if it is threatened by a Member State’s lack of
adherence to the rule of law."** When called upon to decide on the Regulation’s validity, the Court
highlighted the link of trust established between Member States and an acceding state once the
latter clears pre-accession conditionality and gains EU membership. Pre-accession conditionality
justifies that Member States trust each other’s adherence to the EU’s core values expressed in
Article 2 TEU. Breaches of the rule of law compromise that mutual trust and generate distrust, and
those negative consequences justify the development and implementation of a conditionality
mechanism that allows the suspension of budgetary cooperation, following the procedures
provided by the Regulation.'*

One can naturally find some outliers in a spectrum between the two forms of mutual trust just
presented. We illustrate this point with one example: that of mutual trust in competition law cases.
There, the General Court has stated that mutual trust should exist as the overwhelming rule
between the Commission and national competition authorities. As such, the General Court

132As scholars seem to agree, despite the lack of a specific mention to mutual trust, this principle was present as the
underlying philosophy behind mutual recognition of different national regulatory standards and rules for products. See Snell
(n 95) pp. 11-12; Aasa (n 106) pp. 17-18.

B3Cassis de Dijon (n 100). For a critique of such ‘qualified mutual trust’ and its impact on preventing more market
integration, see Snell (n 95) 13ff.

134See, e.g., Hedley Lomas (n 101) para 18; Commission v Czech Republic (n 101) paras 35, 44-45. See also Snell (n 95) 11.

135Cramér (n 101) 52.

B36Cassis de Dijon (n 101) para 8; Case C-302/86 Commission v Denmark ECLIEU:C:1988:421 paras 6-9; Commission v
Czech Republic (n 101) paras 35, 38.

137Cramér (n 101) 52-3.

38Hungary v Parliament and Council (n 106) para 129.

39To be more precise, a funding suspension is possible when (see Art 4(1) of Regulation 2020/2092) rule of law breaches
‘affect or seriously risk affecting the sound financial management of the Union budget or the protection of the financial
interests of the Union in a sufficiently direct way’.

“Hungary v Parliament and Council (n 106) para 129.

https://doi.org/10.1017/el0.2024.20 Published online by Cambridge University Press


https://doi.org/10.1017/elo.2024.20

298 Matteo Bonelli and Mateus Correia de Carvalho

applies in these cases the two-step test developed in LM,'*! based on an underlying requirement
for national competition authorities to trust the adequacy and compliance with the rule of law of
their respective procedures.'*> Therefore, one can notice the language of quasi-automatic and
imposed mutual trust. However, and interestingly, the General Court also states that, before a case
is allocated to a national authority, the Commission must ensure that such authority fulfils the
independence and impartiality requirements necessary for it to secure the complainant’s rights.'*?
Mutual trust is therefore used to create this obligation for the Commission to check potential
allegations of a risk of a violation of Article 47 of the Charter. National authorities’ independence
is thus presented as a pre-condition for mutual trust and sincere cooperation to exist within the
European Competition Network.'** Even if not between national authorities, the negotiation of
the limits of mutual trust is allowed and entrusted to a supranational institution.

B. A critical analysis of the Court’s mutual trust(s)

This sort of mutual trust d la carte - a principle with different impacts on cooperation depending
on the field of EU law at stake — makes its meaning rather elusive for national authorities and,
ultimately, for the national courts entrusted with applying the Court of Justice’s judgments on
mutual trust. Those rulings do not contain any settled criteria as to the specific form of mutual
trust to be adopted in a certain case. Such elusive nature of mutual trust has been extensively
pointed out in the literature.'*® But, crucially, it also shows that, in certain fields of EU law, the
Court has not taken the premise of value-sharing between Member States expressed in Opinion 2/
13 at face value. Instead, it used such premise as the justification for negotiating the limits of the
requirement to trust, thereby making it less automatic.

However, that is not the predominant construction of mutual trust in EAW cases. We have
already established that, where there are signs of systemic deficiencies in a Member State whose
courts are involved in a specific EAW case, the Court decides to follow a quasi-automatic and
imposed form of mutual trust: mutual trust requires that EAWs must always be executed unless
the stringent conditions of the two-step test are fulfilled, regardless of whether actual trust
exists."*® We find this definition problematic in light of its unidimensionality: mutual trust is
perceived and used as nothing more than a duty. As a legal principle, trust is a fiction that founds a
requirement for Member States to recognise each other’s arrest warrants. In this context, the Court
does not seem to acknowledge any other role for trust in EAW cooperation. Specifically, it does
not seem to recognise any possibility for actual trust, i.e., trust as a reality that needs to pre-date
and inform EAW cooperation, to dictate the legal content and meaning of mutual trust as a
principle of EU law. To put it more concretely, national courts might not actually trust each other
but are nonetheless required to mutually recognise each other’s EAWs, save in exceptional
circumstances and following a very high threshold of proof.

And naturally, there are cases where national courts refuse to trust each other despite being
required to do so.!*” Constitutional backsliding processes, as well as generalised evidence of deficient
fundamental rights standards of the asylum and criminal justice systems of Member States have led
courts and other national authorities to distrust each other’s commitment and capacity to uphold the
EU’s core values. It is thus evident that the presumption and requirement of trust created by the Court

11Sped-Pro v Commission (n 104) paras 77-83.

92K ozak (n 104) 138.

3Sped-Pro v Commission (n 104) paras 90-2.

141bid., paras 86, 90-1.

45Cramér (n 101); Wischmeyer (n 20) 357-359; Cambien (n 95) 94.

146See Section 2 above.

147See for cases of refusal to execute arrest warrants, for example, Rechtbank Amsterdam 10 February 2021, ECLLNL:
RBAMS:2021:420; Karlsruhe Higher Regional Court, Case Ausl 301 AR 95/18, order of 7 January 2019; Vestfold District
Court, Vestfold tingrett — Kjennelse: TVES-2021-144871, Judgment of 28 October 2021.
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of Justice are detached from reality. One can qualify those situations where required mutual trust does
not align with the existence of actual trust between cooperating actors as ‘pathologies of trust’. As the
Court has consistently held since Aranyosi and Caldararu and LM, these pathologies of trust are not
reason per se to suspend the execution of a EAW.!*® Mutual trust’s role as an enabler of cooperation
leads the Court to prioritise that the mutual recognition prescribed by the EAWFD takes place as a
rule. The Court explicitly acknowledges that while the EAWFD needs to be interpreted in light of the
fundamental rights protected by the Charter,'*® this should not lead to principled distrust between
national courts involved in EAW.!*® On the contrary, the EAWFD - holds the Court - can never be
interpreted ‘in such a way as to call into question the effectiveness of the system of judicial cooperation
between the Member States’.!*! Therefore, the execution of an EAW is not the consequence of the
executing court’s trust on its counterpart.’> It will rather be grounded on the executing court’s
obedience to a secondary EU law obligation to recognise an arrest warrant.

All in all, the Court’s EAW case law on mutual trust hardly factors in the need for a pre-existent
degree of trust between national courts as to each other’s independence. As many scholars have
pointed out, it quite paradoxically requires it.">*> But trust cannot be imposed or decreed. Nor is it
innate.'>* Trust is an ever-developing reality, something that exists and should be cultivated and
organically maintained.!*>® That does not stop the Court from, even where trust falters, requiring
that it be fictionalised to ensure that cooperation goes on. Required mutual trust as applied by the
Court for EAW cooperation is inadequately unidimensional, as it fails to capture the complexity of
the trust relationship established between national authorities of Member States.'*® It is not
interested in reality and existing pathologies of trust: national courts must trust each other, even
when they do not.

It is in this sense puzzling that required mutual trust continues to be the prescribed model for this
principle in EAW cooperation even when, as explored in the beginning of this section, there are other
possible models of mutual trust already used by the Court. Again, our aim is not to argue for a ‘copy-
pasting’ of legislative or judicial solutions from other fields of EU law governed by mutual trust to the
EAW. Our argument locates itself at a more theoretical and general level: the Court should recognise
mutual trust in the EAW as necessarily ‘bidimensional’ or ‘anus-faced” it entails not only the
requirement to trust that leads to mutual recognition, but it also allows for distrust as a way to
negotiate its limits and address the eventual presence of pathologies of trust in EAW cooperation.
Mutual trust should, therefore, also contain a blueprint for how horizontal Member State relationships
are to be governed in the presence of evidence that erodes the shared presumption of value-sharing
between them."”” In this respect, we follow the argument that the choice of the EU legislature for a
mutual recognition system in a specific cooperative scheme - like the EAW system — implies that
mutual trust as a legal principle comprises a requirement to engage in cooperation but that, in
addition, the extent and content of that requirement is determined by the existence of a certain degree
of actual trust in the legal systems of Member States and their alignment with the EU’s core values.'*®

Y8 Aranyosi and Caldararu (n 14) paras 91-92; LM (n 14) para 60; X and Y (n 15) paras 40-3.

Y9 Aranyosi and Caldararu (n 14); N.S. (n 30) paras 77, 99; Case C-163/170 Jawo ECLI:EU:C:2019:218 para 78.

10X and Y (n 15) paras 50-2; Puig Gordi (n 15) paras 75-6 and 88.

11X and Y (n 15) para 47, 60-62. See for an analysis of this aspect of the judgement G Anagnostaras ‘Trust must go on! The
Celmer test redefined: Openbaar Ministerie’ 47 (2022) European Law Review 837.

152popelier, Gentile and van Zimmeren (n 18) 6.

153See, inter alia, Schwarz (n 18) 139-140; Aasa (n 107) 308

134D Gerard, ‘Mutual Trust as Constitutionalism’, in E Brouwer and D Gerard (eds) Mapping Mutual Trust: Understanding
and Framing the Role of Mutual Trust in Eu Law (Cadmus 2016) 78; Xanthopoulou (n 28).

155Schwarz (n 18) 139-40. In a similar vein, see Recital 22 of the Dublin III Regulation.

156Brouwer (n 123) 59.

157Schwarz (n 18) 124-5, 134-5.

158M Poiares Maduro, ‘So Close and yet so Far: The Paradoxes of Mutual Recognition’ 14 (2007) Journal of European Public
Policy 814, 822-823; Mak, Graaf and Jackson (n 19) 17.
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The CJEU should pay heed to the political institutions’ mention of the need to foster actual trust.!”
The next section further justifies the existence of a bidimensional principle of mutual trust in EU law,
with the help of trust theories from other social sciences, the political processes of EU accession, and
the EU Treaties themselves.

5. Densifying and justifying bidimensional mutual trust
A. What is trust? A sociological account of trust relationships

The first element to be determined in formulating an account of mutual trust is the type of
relationship established through mutual trust. Cramér defines ‘social’ trust as the ideal situation
where all actors in a society are able to make a stable prognosis of the benign behavior of all other
actors.'® The first element of this definition we seek to highlight is reciprocity.!®! Parties to a
trust-based cooperative relationship are interdependent, in that their interests cannot be achieved
without reliance upon one another.'®> Therefore, if one is part of a cooperative relationship, one
trusts all other cooperative partners and is trusted by all of them as well. In essence, each
cooperation actor is both trustor and trustee. Mutual trust establishes in this way a reciprocal
system whereby each actor expects from the other certain modes of behavior.

And why does trust exist in cooperative relationships? In any multilateral social relationship,
trust is required by the contingency of the future actions of one’s counterpart, about which there is
current lack of knowledge.'®® In the presence of such contingency, trust represents, as Simmel puts
it, “a hypothesis of future conduct, which is sure enough to become the basis of practical action’
and become the ‘mediate condition between knowing and not-knowing another person’.!®* In
simpler words, the lack of knowledge about our partner’s future conduct inevitably generates
social risks for any cooperative endeavor of our everyday life. In this context, trust constitutes not
only the willingness to assume such risks, but also a way to manage and incorporate them in
complex social relations.!®> When observing trust from the vantage point of its social function of
managing social risks, two conceptual clarifications can be achieved. Firstly, distrust is a functional
equivalent of trust, and not its antithesis. When faced with the social risks inherent to imperfect
knowledge of future events, one can either completely abstain from cooperative action or,
conversely, seek to manage those risks by either trusting one’s partner or resorting to the ‘practice
of distrust’ by ‘monitoring, controlling, constraining and sanctioning’ that partner.'®® Trust and
distrust are therefore mutually reinforcing in their common function of reducing social
complexity. Applying this to EU cooperation in the AFS], the possibility to exercise lawful
distrust — that is to say, the existence of mechanisms of control by national authorities of their
counterparts - should not per se be seen as something negative or impeditive of EU integration and
the good functioning of its cooperative systems. Distrust should instead be conceived as a

159Gee, e.g., recital 22 of Dublin III Regulation; or Council conclusions 2018/C 449/02, on mutual recognition in criminal
matters ‘Promoting mutual recognition by enhancing mutual trust’, O] C 449/6.

10Cramér (n 101) 43.

161G Vernimmen, ‘La confiance mutuelle, un processus dynamique, un apprentissage et un facteur de progrés’ in G de
Kerchove and D Spielmann (eds) La confiance mutuelle dans l'espace pénal européen/Mutual trust in the European criminal
area (Editions de I'Université de Bruxelles 2005), 205; Fillafer (n 20) 6; Cramér (n 101) 43.

162D Rousseau and others, ‘Not So Different After All: A Cross-Discipline View of Trust' 23 (1998) Academy of
Management Review 395.

163§chwarz (n 18) 130-31.

164G Simmel, “The Sociology of Secrecy and of Secret Societies’ 11 (1906) American Journal of Sociology 441, 450;
Wischmeyer (n 20) 346-7.

165N Luhmann, ‘Familiarity, Confidence, Trust: Problems and Alternatives’ in D Gambetti (ed), Trust: Making and
breaking cooperative relations (Blackwell 1988) 94, 94-99; Willems (n 20) 235-6; Schwarz (n 18) 131.

166Schwarz (n 18)131, 132-7.
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condition for actual trust to be generated between cooperating national authorities in a context
where they do not innately trust each other’s behavior.'¢”

Secondly, one must distinguish trust from what rationally justifies it: an actor’s
‘trustworthiness’.!®® Trust and trustworthiness are not one and the same. The fact that we
trust someone does not necessarily make that someone trustworthy.'* However, trust will only be
rational if the trustee possesses a certain degree of trustworthiness. Trustworthiness is furthermore
a dynamic reality, as it can increase or decrease depending on the information that is continuously
obtained about the trustee.!” In that sense, as trustworthiness varies, the trustor will rely on it as a
measure to decide not just whether to trust someone, but also until when it should continue
trusting them. That is, trustworthiness and its evolution ultimately determine the decision to trust.

As with any other situation of risk management, no trust-based relationship can ever be one
where risk is completely eliminated.'”! Trust can mitigate risk but can never eliminate it fully. In
that sense, trust also entails a unique sense of vulnerability towards the trustee. More than simple
self-interest in the advantages of a given cooperative relationship, trust is motivated by the rational
acceptance of the trustee’s good faith.'’”? In this sense, Baier defines trust as the ‘accepted
vulnerability to another’s possible but not expected ill will’.!”*> Because the trustor is vulnerable
towards the trustee, there is a need to justify trust through certain actions and on such reasonable
grounds that make the trustor accept that situation of vulnerability.!”* This conception of trust as
something that needs to be justified aligns well with the models of negotiable trust of the CJEU
presented in the previous section: distrust and a possible suspension of cooperation when national
courts or authorities prove untrustworthy with regard to fundamental rights protection is a
legitimate way to conduct a trust-based relationship and can be conducive to remedying eventual
pathologies of trust.

However, having said of all this, trust is still an essentially interpersonal phenomenon. By way
of contrast, in the framework of EU cooperation, mutual trust is, to a large extent, impersonal as it
is established between Member States and their institutions.!”> This fact requires the adaptation of
trust from an interpersonal concept to an impersonal one. In this respect, it has been extensively
pointed out that trust between institutions is a complex and multilevel concept as its object is
influenced in different ways across different levels of analysis.!”® Taking the EAW system as an
example, trust between national courts encompasses more ‘macro level’ or ‘general’ trust on courts
and the broader legal system in which they operate, as well as more ‘particular’ trust on the specific
judicial acts they produce - in our case, arrest warrants - and on the actual court officials, judges
and prosecutors offices of the different Member States.!””

Granted, the trustworthiness of national courts involved in EAW cooperation - i.e. their
perceived ability to ensure an adequate treatment of the individual surrendered through the EAW
procedure — will undoubtedly depend, to a certain extent, on the personal traits of judges or

167R Genson, ‘Une Confiance Mutuelle Qui Ne Se Limite Pas Au Processus de La Reconnaissance Mutuelle’, in G de
Kerchove and D Spielmann (eds) La confiance mutuelle dans Uespace pénal européen/Mutual trust in the European criminal
area (Editions de I'université de Bruxelles 2005) 74; Schwarz (n 18) 131-2.

168Wischmeyer (n 20) 347.

169Willems (n 20) 238.

70Rousseau et al (n 162) 395; AM Hoffman, ‘A Conceptualization of Trust in International Relations’ 8 (2002) European
Journal of International Relations 375; Schwarz (n 18) 132-3.

7I'Wischmeyer (n 20) 346-7.

172A Baier, *Trust and Antitrust’ (1986) 96 Ethics 231, 231-236, 239; Hoffman (n 170) 383.

173Baier (n 172) 235.

174Tbid., 235; Rousseau et al. (n 162) 394-5.

175Schwarz (n 18) 137.

176Rousseau et al. (162) 393-394; A Fulmer and K Dirks, ‘Multilevel Trust: A Theoretical and Practical Imperative’ 8 (2018)
Journal of Trust Research 137; and, for an application of this concept of multilevel trust to EU legal studies on mutual trust see,
for example, Brouwer (n 123) 59-61.

77Brouwer (n 123) 61; Bohagek (n 21) 16-19.
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prosecutors involved in EAW cooperation and relationships developed between them.!”® But we
are more interested here in analyzing how the CJEU perceives the influence of other more general
factors on the relationship of mutual trust to be maintained between national courts: mainly, the
independence of the judiciary of a certain Member State, and evidence of systemic threats to it;
and its necessary influence on role-specific characteristics of national courts, such as professional
values and standards, and on the trustworthiness of their output, such as judgments and arrest
warrants.'”® Specifically in the EAW system, the Court seems to disregard the necessary
connections between the more general trust of national courts on a Member State’s alignment with
EU values and fundamental rights and its consequences on particular trust relating to the
adequateness of specific arrest warrants. Even when a court issuing an arrest warrant is
untrustworthy because of its Member State’s systemic deficiencies regarding the protection of EU
values and fundamental rights, the Court still sees it possible that a specific EAW procedure
continues on the basis of trust, untarnished by the existence of that macro-level untrustworthiness
of one of the Member States involved. On the contrary, it (paradoxically) requires that a more
particular trust between courts must exist to further EAW execution, despite the lack of actual
trust between them.

We therefore argue that situations of general untrustworthiness in the EAW system should not
be addressed through the principled and quasi-automatic requirement to trust. Differently, a
bidimensional account of mutual trust would allow for lawful distrust to be exercised in those
cases where actual trust between national courts is not enough for trust-based execution of arrest
warrants . This would be a means to enhance the dialogue between courts, and to increase the
scepticism regarding compliance with EU values and fundamental rights. Such scepticism is, we
argue, a necessary condition for national courts to effectively protect fundamental rights.'

But does EU law support this bidimensional version of mutual trust as we endorse it here? We
think that it does, through pre-accession conditionality and in the text of the TEU itself, as we
demonstrate in the next sub-section.

B. The content of trust in EU cooperation: an inextricable link to accession

We have so far examined the type of relationship which is established in practice through mutual
trust between national authorities involved in EU cooperation and, specifically, between national
courts involved in the EAW system. We have justified why a bidimensional account of mutual
trust — one that encompasses both a requirement to trust and the possibility to distrust as a means
to negotiate mutual trust’s limits — should be considered by the CJEU when formulating and
concretely applying this principle. But it still remains to be demonstrated whether such account of
mutual trust can be accommodated by the EU legal order.

Departing from the CJEU’s formulation of mutual trust, Member States expect each other’s
adherence to a set of foundational values expressed in Article 2 TEU.'®! But what does such
adherence entail in concrete? To arrive at an answer, it is important to trace mutual trust’s content
to the moment where it is established. According to both the CJEU and the EU legislature, that

78For a more comprehensive outlook of the more ‘micro’ level of mutual trust established between individual actors in the
EAW system and the daily practical problems that arise in this cooperative scheme see Gentile, van Zimmeren and Popelier (n
18) 176-7, 179-180; R Da Silva Athayde Barbosa et al., European Arrest Warrant: Practice in Greece, the Netherlands and
Poland (Boom Juridisch 2022).

179Schwarz (n 18) 132-3, 137; Mak, Graaf and Jackson (n 19) 32-3.

180Gee, similarly, Aasa (n 107) 308, where it is argued that institutionalised distrust is a characteristic proper to courts in
democratic systems. Aasa goes on then to argue that institutionalised trust and efforts of trust creation are unsuitable for
judicial practice. We believe that trust creation can still be a feature and an outcome of courts’ practice in judicial cooperation
if geared through varying levels of trust and distrust depending on the dynamic levels of trustworthiness displayed by the
object of a court’s scrutiny (the latter being necessarily guided by a sceptic attitude).

810pinion 2/13 (n 1) para 168.
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moment is, for each Member State, where their EU membership is established.!®? There, each
Member State commits to certain modes of compliant behavior of their institutions in the
framework of EU cooperation. Correspondingly, all other Member States trust that the new
Member State will uphold its obligations established in and from the moment of accession.'® That
accepted vulnerability to a new Member State’s performance of its EU law obligations is typical of
a relationship of actual mutual trust, as explained in Baier‘s work addressed in the previous sub-
section. Such accepted vulnerability is rationally justified by the pre-accession procedure of
Member States to the Union (Article 49 TEU), whereby the acceding State must show its
alignment with membership requirements including crucially its alignment with EU values.

The last decades have however shown that such alignment with EU’s core values by a Member
State at the moment of accession cannot be taken as a guarantee that, post-accession, those values
will forever be respected by Member States. Mutual trust, in this sense, is a necessary tool to
manage the real risk that one Member State might cease to respect the requirements and values
that it committed itself to when it gained EU membership. The CJEU has, in this regard,
recognised that it is therefore legitimate to use conditionality mechanisms (based on mutual trust)
to suspend the enjoyment of certain membership rights of those Member States that cease to
respect the values they committed to when becoming EU members.'®*

Applying this specifically to cooperation between national courts in the EAW system, the level
of trustworthiness of each issuing national court will in large measure depend, at a more general
level, on the alignment of the national court’s Member State with the EU core values. Such
alignment is demanded of Member States as an outcome and since the moment of the conclusion
of their accession procedure. Consequently, evidence of systematic deficiencies in the alignment of
a Member State with the EU’s core values and fundamental rights standards will undoubtedly have
an impact on the trustworthiness of any court of that Member State issuing EAWSs. Such
untrustworthiness at a more macro level has ripple effects on the more particular trustworthiness
related to a national court’s ability to guarantee a fair trial and a criminal procedure which respects
the surrendered individual’s fundamental rights. Mutual trust between those courts and courts of
other Member States will be de facto impacted. Should not the principle of mutual trust as a legal
requirement also adapt to that?

Before providing an answer to that question,'® one should still highlight one other point of
contact of this bidimensional account of mutual trust with the Treaties. In particular, the TEU -
through the principle of sincere cooperation enshrined in Article 4(3) TEU - prescribes that EU
cooperation should be carried out in a certain, sincere way. The Court itself has interpreted sincere
cooperation as requiring cooperation between Member States to be carried out in good faith.!%¢
And, as pointed out by Prechal, Member States cannot cooperate sincerely or in good faith if they
do not (actually) trust each other."” The CJEU has already explicitly recognised that connection
between mutual trust and sincere cooperation in the cooperative schemes of the EAW and
competition law: the close cooperation between courts and competition national authorities is to
be based on the principle of sincere cooperation which, in turn, is based on the principle of mutual
trust.'s®

Despite those mentions of sincere cooperation, the Court’s view on EAW cooperation can
hardly be said to be akin to ‘sincere cooperation’. Article 4(3) TEU prescribes that Member States
shall cooperate ‘in full mutual respect’; thus prescribing a certain ethos to horizontal cooperation

182Gee Case C-896/19 Repubblika ECLI:EU:C:2021:311 para 62; Hungary v Parliament and Council (n 106) paras 126, 129;
and Recital 5 of Regulation 2020/2092.

3 Hungary v Parliament and Council (n 05) para 126.

184See Hungary v Parliament and Council (n 106).

185See Section 6 below.

186Case C-217/88 Commission v Germany ECLI:EU:C:1990:29 para 33.

187prechal (n 28) 92.

188Gee, to this effect, X and Y (n 15) paras 48-49; Sped-Pro v Commission (n 104) paras 85-7, 90-91; Puig Gordi (n 15) para 131.
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in the EU. However, Member States are in principle required to recognise each other’s arrest
warrants even when they do not trust the adequacy of each other’s legal systems with tegard to EU
law. They are required to trust that all other Member States share and abide by the EU’s core
values, even when they do not. In the latter case, mutual trust ceases to necessarily align with its
underlying core values enshrined in Article 2 TEU.'®

The problem here resides in the fact that the CJEU exclusively views mutual trust in EAW
cooperation as a requirement to engage in such cooperation. To reduce mutual trust to that sole
dimension is to conceive it unidimensionally and thus, we argue, in a reductive way. Specifically,
the CJEU ignores the fact that mutual trust also entails the permanent pursuit of its own
justification. This is to say that mutual trust, as a legal principle, also requires the practice of
distrust, i.e., of monitoring, controlling and corrective actions aimed at ensuring Member States’
alignment with the content of mutual trust. It is highly unlikely that Member States’ institutions
will trust that their counterparts will, at all times, abide by the EU’s core values. Accordingly, the
principle of mutual trust should reflect that, an inherent risk of EU cooperation. In order to be
meaningful and workable as a principle of EU law, mutual trust should not be just about Member
States’ requirement to trust each other. In the concrete, uncertain, and imperfect reality of
cooperation, mutual trust should be bidimensional: it should not simply be automatically imposed
on Member States, but it should also allow for distrust as a way to continuously negotiate that
requirement to trust.'®® Distrust should not be viewed as something negative which hampers
cooperation and calls into question the effectiveness of cooperation in the AFSJ.'! On the
contrary, it should be viewed as a pre-condition for genuine trust, as it justifies the trustworthiness
of all cooperative actors, thereby ensuring that cooperation is carried out sincerely, as prescribed
by the Treaties.

6. Concretising bidimensional mutual trust: mapping trajectories of change

Let us now zoom back in and identify different trajectories through which this different
construction of mutual trust we have advanced could be concretised in the EAW system. It is to be
acknowledged from the outset that the responsibility for developing a bidimensional view of
mutual trust, one that is line with the pursuit of its own justification, cannot and does not lie solely
with the Court of Justice. On the contrary, it is a shared responsibility of the Court and the Union’s
political institutions.

After all, the conception of mutual trust advanced by the Court, which sees trust as the rule and
distrust as the exception, mirrors the way in which the EU legislature has shaped the system of the
EAWED itself. Article 1(2) EAWFD firmly states that Member States ‘shall execute any European
arrest warrant on the basis of the principle of mutual recognition’.'”> Fundamental rights or rule of
law arguments do not feature as a possible ground for refusal of a EAW: as already recalled earlier,
we only see a reference to fundamental rights in Article 1(3) EAWFD - on the basis of which the
Court of Justice has created the Aranyosi and Calddraru and LM lines of exception - but no
explicit possibility in the legislative framework for national authorities to refuse execution in case
of fundamental rights concerns. Furthermore, it is the EAWFD that assigns to the European
Council and the Council the power to generally suspend the application of the EAW system in a
Member State.'*?

Therefore, while we have been critical of the Court’s approach in previous sections, we have to
acknowledge that it acted within this controversial legislative framework. In that context, the

189Bohacek (n 21) 21.

1%Cramér (n 101) 61; Schwarz (n 18) 139-40.

1As the Court does, for example, in X and Y (n 15) para 63.
192Gee references in LM (n 14) para 41; L and P (n 15) paras 36-7.
193See recital 10 of the EAWFD.
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Court was called to exercise a difficult balancing exercise between a variety of different interests,
from the need to uphold fundamental rights to that of fighting impunity in the EAW system, from
contributing to the protection of the rule of law in cases of constitutional backsliding to ensuring
the smooth functioning of that cooperative system. All of this in the context, again, of a legislative
framework that tipped the scale in favor of effectiveness and cooperation over fundamental rights
and rule of law guarantees.'* In that sense, we agree with those who have argued that the
evolution of the Court’s case law has already allowed for a better balancing of those different
interests.'®

In the next paragraphs we thus strive to map possible trajectories of change that would
contribute to addressing the contradictions we have identified. While acknowledging the steps
already taken, we are convinced the Court could still develop a less unidimensional conception of
mutual trust and better accommodate the practice of distrust by national courts and individuals as
a way to justify and generate actual mutual trust in the system. Next to the Court, the Union’s
political institutions have a fundamental role to play. First, they can acknowledge mechanisms of
distrust in the legislative framework and support mutual trust via trust-enhancing legislation.
Second, they have the fundamental responsibility to ensure that the premise of mutual trust — the
recognition of a common set of values — remain grounded in reality.

A. The role of the Court: accepting and governing distrust

The Court, we argue, should more easily accept mutual distrust, moving beyond the mere
dichotomy between trust and distrust that the current case law suggests, where the two are seen as
incompatible alternatives.'”® Lawful distrust - as the practice of information exchange between
national courts in the EAW system and the establishment of consequences for EAW execution in
case such information is unsatisfactory or not provided at all'®” - does not necessarily undermine
mutual trust but is a condition for actual trust to be (re-)generated between national authorities in
the presence of pathologies of trust.

Doing so requires first of all a shift in the language of trust used by the Court. Such a shift would
mean less emphasis on the foundational importance of mutual trust for AFS] cooperation and
more ample mention of the need to make mutual trust compatible with other important EU
interests and crucially with the values of Article 2 TEU, which are the very foundations of mutual
trust.!”® Such construction is common, for example, in internal market cases, where the possibility
for distrust regarding certain products and services can be justified in light of fundamental values
and interests of EU law.'”® If mutual trust is ‘based on the commitment of each Member State to
comply with its obligations under EU law and to continue to comply [...] with the values
contained in Article 2 TEU’,2%° as the Court itself has stated, then it is evident that when that
commitment is not fulfilled, consequences must follow. Cooperation between Member States
cannot and should not continue ‘as is’, and automatic mutual recognition should give way to a
process of lawful distrust where national authorities are able to balance different interests. This

194As evident perhaps most remarkably in Melloni (n 23) where, after the CJEU judgement, the Spanish Constitutional
Court was forced to lower the domestic standard of protection of fundamental rights in order to comply with EU law.

195See for example Mancano (n 74) and FX Millet, “The Protection of Fundamental Rights within the AFS]: Through or
Against Mutual Trust and Mutual Recognition?, in S Iglesias Sdnchez and M Gonzélez Pascual (eds) Fundamental Rights in
the EU Area of Freedom, Security and Justice (Cambridge University Press 2021) 57.

196See again Puig Gordi (n 15) para 116.

¥70r potentially in any other EU system based on mutual trust and mutual recognition in the AFS]J.

1%8For a different reading that seems to give priority to mutual recognition and criminal cooperation over fundamental
rights concerns, see Opinion of Advocate General de la Tour in Case C-158/21 Puig Gordi ECLI:EU:C:2022:573, in particular
para 11-12.

199See Section 4 above.

Hungary v Parliament and Council (n 106) para 129.
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implies that the Court should accept mutual distrust not as something negative which impacts the
effectiveness of the EAW system, but rather as something necessary for managing the risks of such
cooperation stemming from systemic fundamental rights and rule of law problems, and for
justifying the trustworthiness of all actors involved in the EAW system.

The acceptance of mutual distrust requires then also a shift in the use of mutual trust, which
should reflect and govern the practice of distrust. By governing and proceduralising mechanisms
of distrust, the Court of Justice can allow executing authorities to ultimately justify mutual
recognition on the basis of existing, actual trust, instead of trust that is only imposed or required.

To make the argument more concrete: governing and proceduralising distrust would require
rethinking the two-step test that the Court has constructed. In the context of the first step,
governing distrust could crucially mean centralising the assessment of when systemic deficiencies
create a real risk of a breach of fundamental rights. Rather than essentially leaving the assessment
to national courts,”! only providing rough indications on the sources that can be consulted,?’* the
Court could be clearer on the cases when a national situation qualifies as a systemic deficiency.?*?
The Polish case, at least before the 2023 elections and the formation of a government that has
made the restoration of judicial independence and the rule of law one of its key priorities, was the
obvious example. By relying on its own case law but also on the documents developed by the
Commission under Article 7 TEU or in other contexts,?* the CJEU could have in clearer terms
concluded that the situation in Poland fulfilled the first step of the LM test. This would have
allowed the EU and national courts to draw adequate conclusions from the backsliding of the rule
of law in Poland, recognising that the situation qualified as ‘an exceptional circumstance’ in which
the usual premise of mutual trust was systemically called into question. In trust jargon, the Court
would have acknowledged the presence of a pathology of trust fundamentally affecting EAW
cooperation.

This finding would then trigger the second step of the test. Despite some critical voices on this
second step,””> we do not deny that maintaining a two-step test allows to balance different interests
at stake and is in line with the system designed by the EAWEFD as it stands, a system that inter alia
leaves the automatic suspension of EAW in the hands of the Union’s political institutions. We also
acknowledge the importance of the ‘systemic’ criterion as a ‘federal safeguard’ between different
constitutional objectives — the protection of rights and the rule of law, on the one hand, and the
effectiveness of EU law and the AFS]J, on the other — and as a way to distribute fundamental rights
responsibilities among Member States, where national courts are only asked ‘in exceptional cases’ to
oversee other Member States” courts’ respect for fundamental rights.?*

The second step of the test should be more fundamentally reconsidered, though. As it is
currently designed, the second step places exclusively on the individuals subject to the EAW the
onerous burden of proving - ‘specifically and precisely’®®” - that they run a risk of fundamental

21We acknowledge however that the current approach might be more in line with a narrower view of the Court’s
competence under the preliminary ruling procedure, as under Art 267 TFEU the Court is formally only called to ‘interpret’ EU
law, while the ‘application’ of EU law is left to the national courts. In practice, however, the Court has often read its
competences under Art 267 TFEU broadly, giving clear indications on how EU law should be applied in a given case. A neat
distinction between interpretation and application has been criticised as excessively formalistic: see e.g. M Broberg and
N Fenger, ‘Preliminary References’, in R Schiitze and T Tridimas (eds) Oxford Principles of European Union Law (Oxford
University Press 2018) 1007; T Tridimas, ‘Constitutional review of member state action: The Virtues and Vices of an
Incomplete Jurisdiction’ (2011) 9 International Journal of Constitutional Law 737.

202Gee also Mancano (n 72) 968.

203For a similar argument Wendel (n 6) 20, arguing that the Court should assume greater responsibility in actually deciding
on the existence of systemic deficiencies at the national level.

204gee for example the 2022 Rule of law report on Poland: European Commission, 2022 Rule of Law Report — Country
Chapter on the rule of law situation in Poland, Luxembourg, 13 July 2022, Doc SWD(2022) 521 final.

205See e.g. Bard (n 41) or Rizcallah (n 22).

206Gee also Wendel (n 6) 39.

27LM (n 14) para 68; L and P (n 15) para 55; X and Y (n 15) para 53.
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rights violations in the issuing Member State. We envision instead a more dialogic process. We are
not calling for a full reversal of the burden of proof, which would amount almost to a probatio
diabolica for the issuing authority. We argue on the other hand that, in a way similar to the system
in place in EU non-discrimination directives,?’® individuals could only be asked to provide prima
facie evidence from which it can be presumed that the risk could materialise in the individual
case.’” The Court could in this sense build on the findings of X and Y. There, the Court has
already stated that, when the individual subject to the EAW can put forward evidence that suggests
that systemic deficiencies have had or are liable to have a ‘tangible influence’ on the particular case,
even if that evidence is not sufficient to ‘demonstrate the existence’ of the real risk, the executing
authority must request further supplementary information to the issuing authority.*! We claim
that the Court should take an additional step: when that prima facie evidence is present,*!! it is
then for the issuing authority to prove that the risk does not materialise in the individual case.

The finding of prima facie evidence should therefore open a process of exchange and
conversation between the two judicial authorities, based on Article 15 EAWFD. This process can
ultimately lead to mutual recognition (meaning the execution of a EAW) as an outcome if trust
can be re-built through this information exchange (if the national authorities can show that the
risk will not materialise in a given case). Or in contrast, the exchange could lead to suspend mutual
recognition in that given case if trust between national authorities cannot be re-generated and
re-established.”!* A crucial task of the Court of Justice is to contribute to fleshing out the
procedure of exchange, further clarifying the elements of the individual assessment to be taken
into account by national courts. L and P and X and Y have already offered significant
clarifications, as noted in Section 2. Yet it remains unclear for example how the different elements
and interests have to be balanced against each other.?'® The Court should step in and offer more
precise guidance.

Crucially, the Court should emphasise not only the duties of the executing authority, but also of
the issuing one. Again, the remarks included in X and Y?!* on the need for sincere cooperation
between national authorities — and the fact that the lack of sincere cooperation of the issuing
authority is a factor to be taken into account when conducting the second part of the test — are an
important opening in that direction.?’> But the Court could be bolder: a lack of (sincere)
cooperation in a system where there are already systemic pathologies of trust may become the
fundamental factor for the conclusion to refuse recognition of a given EAW, as it evidently makes
it impossible to re-build genuine trust between the two systems.

B. The role of EU legislation: governing distrust and supporting trust

The Court’s effort of governing distrust should be accompanied by parallel efforts of the Union’s
legislative institutions. As noted above, the Court has developed its two-step test in the context of a

2083ee Art 19 Directive 2006/54/EC of 5 July 2006 on the implementation of the principle of equal opportunities and equal
treatment of men and women in matters of employment and occupation L204/23.

29For similar (but maybe more forceful) suggestions, see also M Correia de Carvalho, ‘Mutual Trust amidst the Rule of Law
Backsliding Crisis: a Janus-faced principle?’, Maastricht Centre for European Law Working Paper 2021/4 (Maastricht Centre for
European Law 2021) 37-41, who argues for a redistribution of the burden of proof, which would still fall upon the individual and
the executing court regarding the first step of the test, but would then be reversed onto the issuing court in the second step of the
test if the first prong is cleared; and Rizcallah (n 22), who argues for a merger of the first and second step of the test.

20X and Y (n 15) para 84.

211The ‘relevant’ but not ‘sufficient’ evidence, as Lenaerts (n 62) put it. This can relate to one or more of the factors identified
by the Court: the nature of the offence, the personal situation of the person concerned, the factual context in which the EAW
has been issued, statements by public authorities that may influence the handling of the case, etc.

212Gee also Bohacek (n 21).

238ee also Anagnostaras (n 151) 854.

214X and Y (n 15) para 48 and 85; see also Puig Gordi (n 15) para 131.

25Generally, on the need for sincere cooperation to support mutual trust and the EAW: Mancano (n 74).
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legislative framework that puts mutual trust exclusively at the service of mutual recognition,
requiring quasi-automatic trust between state authorities. It is thus a responsibility also of the
legislative institutions to update the legislative framework in a way that reflects the steps already
taken by the Court and then incorporates and regulates practices of distrust. A similar step was
taken, for example, in the context of the Dublin system, where the legislature translated into the
revised Dublin III Regulation the N.S. line of case law of the Court of Justice.?'¢

At a minimum, a revision of the EAWFD should incorporate the ‘exceptional circumstances’
doctrine developed by the Court and its two-step approach. Furthermore, one could also envisage
a revision of the recital of the preamble that assigns the responsibility for a generalised suspension
of the EAW to the European Council and the Council, stating that such a decision can be taken
only after a determination of a serious and persistent breach of the values under Article 7(2) TEU.
Different possibilities could be explored, such as anticipating the possibility of suspension to a
Council decision on a threat to the values under Article 7(1) TEU, or even to the start of the
procedure against a Member State. After all, a threat to the values already calls into question the
premise of mutual trust that those values are shared.

A more ambitious reform could entail redrawing the balance between mutual recognition
and effectiveness, on the one hand, and fundamental rights and rule of law concerns, on the
other. Following the examples of other more recent instruments of the AFS], most notably the
European Investigation Order,?!” a revised legislative framework could explicitly acknowledge
(some) fundamental rights concerns as a ground for non-execution of a EAW even beyond the
two-step approach proposed by the Court.?!® This would entail a deeper shift in the balance
between automaticity and values-based considerations, which only the legislature would be
able to realise. Whereas effectiveness of the cooperation system was the mantra at the time of
the adoption of the EAWED, a re-thinking of the overall framework that is tilted more heavily
towards fundamental rights concerns could better align the Framework Decision with the
foundations of the EU structure, also given the growing centrality of fundamental rights and
values in the EU constitutional framework.?!® Mutual trust would still remain a central feature
of such a scheme, but operationalised in a way that is more firmly aligned with what we called
the permanent pursuit of its own justification.

There is then a second dimension to the contribution of EU legislation to the construction of a
bidimensional approach to mutual trust: the development of what has been defined ‘mutual-trust-
enhancing’ legislation.”” That refers to the development of common procedural standards that
generate and support trust between Member States.””! This does not mean abandoning a system of
mutual recognition: the common standards are, and should remain, minimum ones, in order to
guarantee and protect the diversity of choices operated by the Member States and in accordance
with the limitations prescribed by the legal bases of Articles 82 and 83 TFEU.?”’ But
harmonisation serves here as a tool to generate trust, which instead of being simply imposed and
based on a general presumption of compliance with a set of values, becomes grounded in reality

2165ee Art 3(2) of the Dublin III Regulation.

27See Art 11 (1)(f) of Directive 2014/41/EU of the European Parliament and of the Council of 3 April 2014 regarding the
European Investigation Order in criminal matters.

218As Maiani and Migliorini (n 5) 20 put it, “There is no inherent reason why the EIO Directive and the Financial Penalties
Framework Decision should include such a broad-based human rights related ground for refusal when the EAW ... do not -
or not in so many words’.

219See in this sense Mancano (n 72) 977 who argues that ‘a more mature and settled AFS], and principle of mutual trust, can
afford to allow refusal of recognition in the particular case’.

2207 defined by Lenaerts (n 28).

221Xanthopoulou (n 28) 508 argues that ‘strengthening common ground via harmony is a method of building trust through
actual rather than imposed terms’. The importance of harmonisation is highlighted also in Millet (n 195).

22For similar suggestions see Xanthopoulou (n 28) and V Mitsilegas. ‘Mutual Recognition and Fundamental Rights in EU
Criminal Law’ in Iglesias Sdnchez and Gonzalez Pascual (n 195).
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and in objective standards developed in common legislation. An additional benefit of mutual
trust-enhancing legislation is that it opens possibilities for monitoring and enforcement by the
Commission under the infringement procedure.””> The Commission could therefore point out
reasons for distrust and then contribute to addressing them in dialogue with the responsible
Member State. Another possible mutual trust-enhancing reform would be the creation of a follow-
up mechanism whereby the Commission would monitor the treatment of surrendered individuals
in the issuing state after a EAW is executed. This would enable a check of whether the mutual trust
and recognition underlying a specific EAW execution were indeed justified, i.e, whether the
guarantees of judicial independence and fundamental rights protection provided to the executing
court during the process of information exchange hold true after an individual is surrendered to
the executing court’s jurisdiction.

Examples of mutual trust-enhancing legislation already exist — the EU has adopted several
minimum standards directives on the rights of individuals in criminal procedure’”* - and further
initiatives could be pursued to realise the account of mutual trust we have proposed. Where the EU
institutions would lack explicit legal basis, it might be possible to replace binding legislation with soft
law documents prepared by the Commission. An important example in that sense is the Commission
Communication on material detention conditions issued in December 2022.%%°

C. Keeping the premise real: better efforts to uphold EU values

We conclude our mapping of possible trajectories of change by going back to the very premise and
foundation of mutual trust: the commonality of the values of Article 2 TEU. It is after all first and
foremost the worsening of constitutional backsliding processes in Hungary and Poland and their
spillover effects on Member States” cooperation that forced the Court of Justice to address the
implications of those processes over mutual trust between national authorities. Constitutional
backsliding not only calls into question mutual recognition and horizontal cooperation in
individual cases.?*® Crucially, it also undermines the very premise on which mutual trust is based,
namely that Member States share a common set of values.??’

The final proposed trajectory of change is thus at the same time rather straightforward and
highly complex: the EU institutions — need to ensure adequate protection of the values of Article 2
TEU. And this too is a shared responsibility of the Court and of the political institutions. To link
this to the language we have adopted earlier, EU institutions need to prevent the occurrence of
pathologies of trust, and tackle those promptly and effectively when they emerge. This allows for
the realignment of the reality of trust with its underlying premises. We agree with Halberstam that
‘for a federal union to survive, any legal obligation of mutual trust must be grounded in social
reality, not judicial fiat’.?*®

How to do it is a matter for another contribution. What can be said however is that the effort of
the Union should focus both on the monitoring of Member States’ behaviors and on addressing
concrete pathologies of trust where they emerge. When the latter happens, the key objective of the
institutions should be that of bringing them to an end. But if that proves impossible, the

238ee also Mitsilegas (n 223) 269, concluding that the adoption of legislation ‘opens the door to extensive scrutiny of
national criminal justice systems holistically and with an eye on how legislation is actually implemented and enforced’.

24For an overview see C Arangiiena Fanego ‘Defence Rights and Effective Remedies in EU Criminal Law’ in Iglesias
Sanchez and Gonzélez Pascual (n 195).

25European Commission, Recommendation on procedural rights of suspects and accused persons subject to pre-trial
detention and on material detention conditions, Brussels, 8 December 2022, Doc. C(2022) 8987 final.

226Which however may still pose complex questions to the CJEU and the EU legal order more generally, as Puig Gordi,
E.D.L. or GN demonstrate.

227See again Opinion 2/13 (n 1).

28D Halberstam, ““It’s the Autonomy, Stupid!” A Modest Defense of Opinion 2/13 on EU Accession to the ECHR, and the
Way Forward’, (2019) 16 German Law Journal 105, 131.
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responsibility of the institutions is also to activate the relevant mechanisms that signal the
presence of ‘exceptional circumstances’ and that distrust is therefore necessary. The Court in this
sense has already reminded us of the responsibilities of the political institutions, and in particular
of the European Council and the Council, on the possible suspension of the EAW after a
determination under Article 7 TEU.*? If conditions so require, the institutions should not shy
away from exercising those powers and signaling the necessity of distrust and its consequent
impacts on EAW cooperation.

7. Conclusion

The suggestions offered in the previous section are by no means a complete package of reforms.
Rather, they are possible trajectories of change that could be followed in order to concretise an
alternative account of mutual trust as a principle of EU law. That was the goal of our contribution:
to propose an account of mutual trust where the obligation for Member States to engage in trust-
based cooperation is aligned with the factual reality on the ground, in the Member States. That
ultimately means that mutual trust’s legal content must be consistent with its own justification and
raison d’étre, i.e., that Member States share a set of common values.

The argument we want to advance is that, at a time in which pathologies of trust are becoming
more and more evident, not least because of the significant deterioration of rule of law and
fundamental rights standards in several Member States, mutual trust cannot continue as is. It
cannot be imposed on Member States and their judicial authorities fout court, all the while the
latter are only able to exercise mutual distrust ‘in exceptional circumstances’. As Section 2 of the
article has shown, we acknowledge that the Court of Justice’s position on exceptions to mutual
trust in the EAW has evolved and has offered more practical room for national courts to exercise
distrust. Yet this still occurs in a context dominated by the obligation and requirement of mutual
trust, as discussed in Section 3. However, this is not the only possible way to conceive of mutual
trust as a legal principle: in Section 4 we showed that different accounts of mutual trust are
possible, and that in fact the Court has already endorsed and developed them in other fields of EU
law. Moreover, the Court has shown different degrees of tolerance of lawful distrust, by accepting
in certain cases — namely in internal market law, asylum law, or execution of the EU budget - that
mutual trust be used to generate cooperation that accommodates other EU interests beyond the
effectiveness of a certain cooperative scheme.

This has led us, in Section 5, to propose a bidimensional principle of mutual trust, arguing that
mutual trust should capture more than just a requirement for national authorities to trust,
recognise, and engage in cooperation acritically. It should also, as a legal principle, be able to react
to pathologies of trust and guide national authorities in managing cooperation under those
circumstances. Simply put, it should include more ample possibilities for distrust. The latter
should not be seen as something that jeopardises EU cooperation. Conversely, distrust is a
functional equivalent to the requirement to trust, ie. another possible path for allowing
cooperation to take place in a context of uncertainty regarding national authorities’ behavior. Seen
in this way, distrust can act as a vehicle for the rational justification of the trustworthiness of
national authorities involved in cooperative schemes.

And here is where the trajectories of change we have presented come into the picture: zooming
back in on the EAW, we strived to offer suggestions on how to concretise that different vision of
mutual trust in the field where constitutional tensions have emerged more clearly, and where
national courts have continuously asked for the Court of Justice’s guidance in managing the effects
of and limits to mutual trust. Ultimately, we believe that for mutual trust to remain a valuable tool
of EU integration - in the EAW and beyond - during and after the Union’s ‘rule of law crisis’, a

22See L and P (n 15) para 59; X and Y (n 15) para 65.
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thicker account of it must be developed. One that does not only rely on premises and imposed
obligations, but that is grounded in reality.
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