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Abstract

Take two positions, both of which we take to be popular ways of thinking about law. First,
some norm N is part of the law only if, and in virtue of, N being ultimately recognized or
validated by the rule of recognition. Call this Hartian Orthodoxy. Second, statements about
legal rights are best understood as claims about the existence of moral rights according to
law. Call this legal perspectivalism. Here we show that the two are incompatible. Our
argument is that, to account for certain arguments that mix legal and factual claims,
perspectivalism must close the legal perspective according to some inference rule. As it
happens, however, the only defensible candidates render perspectivalism incompatible with
Hartian Orthodoxy.

Take the following claim:

X has a moral right to P.

Now replace “moral” with “legal,” such that

X has a legal right to P.

This brings us to a question that attracts the interest of general jurisprudence. How do
they differ?

Clearly, they must in some respects. X can have a right to P without having a legal
right to P. Moral rights exist in virtue of promises made among friends. They are not
all, or even mostly, legal rights. Those who break a promise to meet for coffee do not
necessarily commit a legal wrong.

At the same time, many have felt the force of a powerful intuition that the two are,
in an important respect, about the same sort of thing. When we say X has a moral
right to P, we mean X is entitled to P in a sense that fundamentally matters. To say X
has a legal right to P is to invoke that very same sense of importance.

Some square this circle by saying “legal” refers to a species of the moral. There are
several variants of this view, commonly known as legal antipositivism. In one, legal
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rights are specified as only those moral rights that arise in the right way.! In another,
legal rights are specified as only those moral rights enforceable in court.” These
variants of antipositivism share the following features. First, although all legal rights
are moral rights, not all moral rights are legal rights. Second, legal rights straight-
forwardly correspond to moral significance. Legal rights are a kind of moral right.
They are important in precisely the same way all moral rights are.

A common concern is that this inadequately separates the legal from the moral.
Antipositivists say all legal rights are moral rights, even as they accept that not all
moral rights are legal rights. Many find this unacceptable. Not all legal rights, they
insist, are moral rights. On this view, we can have a legal right to P despite lacking any
moral entitlement to it.

The mystery is how to reconcile this with the intuition that claims to legal rights are
about moral rights. How can legal rights potentially diverge from the content of moral
rights in this radical fashion, yet still concern a fundamental moral entitlement? The
leading answer is to understand statements about legal rights in terms of a prefixed
proposition. Known as legal perspectivalism, it translates “X has a legal right to P” as

According to law X has a moral right to P.

This is a claim about which rights exist from the legal perspective. So legal rights are
best understood as claims “by law” regarding the content of moral rights.?

Many assume perspectivalism is compatible with a popular way of thinking about
law. It goes:

Hartian Orthodoxy. Some norm N is part of the law only if, and in virtue of, N
being ultimately recognized or validated by the rule(s) of recognition.*

For Hart, the rule of recognition is a social rule to which legal officials adopt a critical
attitude. By this, he means these officials use the rule as a standard by which to
evaluate the conduct of themselves and others. In this way, the rule of recognition is a
rule which legal officials accept and practice.

Hartian Orthodoxy is committed to the following two claims. First, what norms
are part of the law (and thus “legal”) is coextensive with what the rule of recognition
ultimately validates.” Only the rule of recognition, at the most fundamental level,

'Mark Greenberg, The Moral Impact Theory of Law, 123 YALE L.J. 1288 (2014).

*Ronald Dworkin, JusTICE FOR HEDGEHOGS ch 19 (2011).

For support, see John Gardner, LAw As A LEAP oF FarTH 133 (2012); Scott Shapiro, LEGALITY 279-280
(2011); Jules Coleman, Beyond the Separability Thesis: Moral Semantics and the Methodology of Jurispru-
dence, 27 OXFORD J. LEGAL StuD. 581, 596-597 (2007). Many also attribute it to Joseph Raz: PRacTICAL
ReAsSON AND NoRrMs, ch 5 (1975). However, some deny this; see Ezequiel Monti, “On the Moral Impact
Theory of Law,” 42 OXFORD J. LEGAL STUD. 298, 300-308 (2022).

“See HLA Hart, THE CONCEPT OF Law ch 6 (1961); Joseph Raz, THE AUTHORITY OF LAW 150-151 (1979);
Wil Waluchow, INCLUSIVE LEGAL PoSITIVISM 65, 235-245; Jules Coleman, THE PRACTICE OF PRINCIPLE 78—
80 (2001); Scott Shapiro, What Is the Rule of Recognition (And Does It Exist)?, in THE RULE OF RECOGNITION
AND THE U.S. CONSTITUTION, 238 (Matthew Adler and Kenneth Himma eds., 2009); Scott Shapiro, supra
note 3, at 80, 84; John Gardner, supra note 3, at 21; Matthew Kramer, HART 79, 91 (2018); Leslie Green, THE
GERM OF JUSTICE 38-39, 81 (2023).

>The rule of recognition can validate something in two ways: directly or transitively. It validates N
transitively when N is directly validated by some other norm, which is itself validated by the rule of
recognition in either direct or transitive fashion. We take the rule of recognition to have “ultimately”
validated N so long as it does so transitively.
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determines which norms are part of the set of legal norms. Call this Exhaustive
Determination. Second, a certain social practice of legal officials exclusively deter-
mines the content of the rule of recognition. The rule’s content is wholly contingent
and dependent on that practice. There is no content that the rule must have, simply
given the kind of thing law is.® Call this Socially Given.

Here we show that perspectivalism is incompatible with Hartian Orthodoxy. If
perspectivalism is true, then either Exhaustive Determination or Socially Given is
false. There is now a choice. Those attracted to the advantages of perspectivalism will
need to jettison Hartian Orthodoxy. Conversely, those who wish to insist on Hartian
Orthodoxy will need to make do without perspectivalism.

We arrive at this position through a close consideration of Adam Perry’s recent
objection to perspectivalism.” As Perry shows, naive perspectivalism cannot explain
the validity of certain legal arguments. We agree this poses a serious problem. Their
validity is an explanatory desideratum that perspectivalism must accommodate. But
our conclusions diverge. Perry says no version of perspectivalism can survive this
desideratum. We disagree. Here, however, we show that once perspectivalism is
revised in accordance with the desideratum, it becomes incompatible with Hartian
Orthodoxy. Those committed to Hartian Orthodoxy can therefore read our argu-
ment as a different way to reject perspectivalism. Alternatively, for those committed
to perspectivalism, our argument calls for a reconsideration of Hartian Orthodoxy.

The paper proceeds as follows. To start, we lay out the desideratum that motivates
the rest of our arguments and illustrate how perspectivalism can accommodate it
(52). Then we show that perspectivalism, suitably revised to accommodate the
desideratum, is incompatible with Hartian Orthodoxy (§3). After clarifying the scope
of our conclusion ($4), we consider various objections (§§5-6). A brief conclusion
follows (§7).

Perry rejects perspectivalism. He does so because it cannot account for the validity of
certain inferences we can make using legal propositions. Specifically, it cannot
account for inferences that mix legal and nonlegal claims. He offers the following
example:

(la) All and only persons over 18 have a legal right to vote.
(1b) Jane has a legal right to vote.
(1c) So Jane is over 18.

(1a) and (1b) are legal claims, while (1c) is not. So this is a mixed argument in Perry’s
sense. It also appears valid. But suppose we were to translate the argument along
perspectival lines.

(2a) According to law, all and only persons over 18 have a moral right to vote.
(2b)  According to law, Jane has a moral right to vote.
(2c) So Jane is over 18.

®There is some dispute about whether there is some content the rule of recognition, given the kind of thing
law is, cannot have. Exclusive legal positivists say that the rule of recognition can never bear a moral content;
inclusive legal positivists deny this. Both sides would agree, however, with Socially Given.

’Adam Perry, According to Law, 83 ANALYSsIS 717 (2023).
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Now the argument is invalid. We cannot infer from some conditional being true in f,
and the antecedent of that conditional being true in f, that the consequent of the
conditional is in fact true.® Call this form of argument an export argument, for it uses
two legal claims to infer a nonlegal claim.

We will return later to why Perry thinks perspectivalism cannot account for the
validity of this argument. But let’s start with a point of agreement: perspectivalism
needs an answer. It is a theory of the meaning of legal terms. A desideratum for any
such theory is its ability to explain plausibly valid arguments, like (1a)—(1c), without
rendering them irreparably invalid.

The burden is therefore on perspectivalism to show how we can validly draw
inferences in mixed arguments. The task is to either (i) render the arguments valid, or
(ii) explain why they are invalid despite, at first glance, appearing valid. Perry says
perspectivalism can do neither. We show otherwise. But it requires perspectivalism to
depart from Hartian Orthodoxy.

How, then, can perspectivalism explain mixed arguments? One approach starts by
adding the prefix “according to law” to (2c). The export argument, suitably revised,
would go:

(2a)  According to law, all and only persons over 18 have a moral right to vote.
(2b)  According to law, Jane has a moral right to vote.
(2¢*)  So, according to law, Jane is over 18.

This alone cannot render the argument valid. For that, perspectivalism would need to
close the legal perspective in accordance with some inference rule.” We show in
previous work the existence of such a rule.!”

Conditional Legal Closure (CLC). If according to law [q therefore p], and
according to law q, then according to law p.

Now, (2¢c*) follows. Let p be “Jane is over 18.” Let q be “Jane has a moral right to vote.”
Given (2a), it is true that according to law q, therefore p. So, given Conditional Legal
Closure and (2a)—(2b), we can conclude that, according to law, Jane is over 18.!!

So far, we have shown that, for perspectivalism to accommodate the validity of mixed
arguments, it must endorse a closure principle. Now we turn to how this renders
perspectivalism incompatible with Hartian Orthodoxy.

To be clear, we have yet to show any incompatibility. For the addition of a closure
principle, with respect to export arguments, it cannot touch Hartian Orthodoxy.

8To see this, consider the following argument: (i) according to the Bible, if Jesus came back from the dead,
then Jesus is Divine; (ii) according to the Bible, Jesus came back from the dead; (iii) Jesus is Divine. Without a
bridging premise to guarantee the Bible’s truth, this argument is invalid.

This is because, as a matter of classical logic, (2¢*) does not follow from (2a) and (2b). To be sure, what is
true according to law—that is, the content of law’s claims—in (2¢¥) is entailed by what is true according to law
n (2a)—(2b). But (2c*) itself does not follow. For that we need a rule about when we can infer prefixed
conclusions from prefixed premises. For more, see David Lewis, Truth in Fiction, in 1 PHILOSOPHICAL
PAPERSs, ch 15 (1983).

1°Angelo Ryu and Trenton Sewell, Taking the Legal Perspective Seriously, ANALYs1s (forthcoming 2025).

"'So long as modus ponens is true according to law. See S6A.
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Why? Take once more our formulation of Hartian Orthodoxy, which we restate for
convenience.

Some norm N is part of the law only if, and in virtue of, N being ultimately
recognized or validated by the rule of recognition.

This is primarily concerned with when some norms are part of the law. Not, crucially,
what descriptive facts are true according to law.

Hence the lack of tension. What the closure principles make true in export
arguments are not legal norms. Rather, they make true in law certain descriptive
facts. Understood this way, perspectivalism does not yet pose a threat to Hartian
Orthodoxy. But the threat isn’t too far away.

Recall the desideratum requiring perspectivalism to have the ability to validate
mixed arguments. For now, we focused solely on one kind of mixed argument,
namely export arguments. Once we use a closure principle to validate another kind of
mixed argument, however, the incompatibility between perspectivalism and Hartian
Orthodoxy comes to the surface.

(3a) All and only persons over the age of 18 have a legal right to vote.
(3b) Jane is over the age of 18.
(3¢) So Jane has a legal right to vote.

This, too, is a mixed argument since it has both legal and nonlegal claims. But this
time, the argument uses a legal claim and a nonlegal claim to arrive at a legal
conclusion. Call this an import argument.

Such arguments are prolific in legal practice. We often infer from some general
legal norm (3a), coupled with some facts about the world (3b), to arrive at a specific
legal conclusion (3¢). Indeed, this mode of inference is common even outside legal
practice. Suppose a witness sees her neighbor perform some action, perhaps taking
property belonging to another without authorization. Even those who lack legal
training often have a general grasp that something along these lines violates a legal
norm against theft. Now, say the witness were to draw the inference that her neighbor
committed theft. The problem is that, absent a closure principle, perspectivalism
lacks a straightforward way to validate this sort of inference.

(4a) According to law, all persons over the age of 18 have a right to vote.
(4b) Jane is over the age of 18.
(4c)  So, according to law, Jane has a right to vote.

This argument, translated along perspectival lines, is invalid.!> Moreover, it seems
part of the desideratum we initially set out to vindicate. How could a closure principle
validate it?

The first step is the same as the export argument. There (2¢) had to be prefixed and
turned into (2c*). Here (4b) needs to be prefixed and turned into (4b*), such that it
reads “according to law, Jane is over the age of 18.**!® Once the swap is made,

">To see why consider the following parallel argument: (i) In novel N, if Obama is in France, then Obama is
in Europe; (ii) Obama is in France; (iii) in novel N Obama is in Europe. Note that (iii) doesn’t follow from
(i) and (ii). After all, it may be that according to N Obama is not in France. Whether Obama happens to
actually be in France is irrelevant, absent some further principle, to whether the Obama in the novel is in
France.

BFor discussion of whether law can make such descriptive claims, see Ryu and Sewell, supra note 10.
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Conditional Legal Closure validates the inference. Unlike export arguments, the
conclusion of an import argument is a legal norm.'* It is a moral norm true according
to law. It is therefore the sort of thing with which Hartian Orthodoxy is concerned.

What, precisely, is the tension between import arguments (so validated) and
Hartian Orthodoxy? Consider the function of closure principles. They seem to make
P part of the law in virtue of how it relates to other statements which are true
according to law. Consider:

(4a)  According to law, all persons over the age of 18 have a right to vote.
(4b*)  According to law, Jane is over the age of 18.
(4c)  So, according to law, Jane has a right to vote.

It looks like (4c) is part of the law. Thus, it falls under Exhaustive Determination. But
why is (4c) part of the law? Because of a closure principle, which makes it true in law.
This presents a dilemma for perspectivalism when it comes to Hartian Orthodoxy.
There are two options.

First, you may think the closure principle is not part of the rule of recognition. If so,
whether N is part of the law is not only determined by the rule of recognition. It is also
determined by the inference rule under which the legal perspective is closed. This
straightforwardly rejects Exhaustive Determination.

Second, you may think the closure principle is part of the rule of recognition. This
will mean we must reject Socially Given. For the truth of the closure principle itself, as
opposed to its implications, is not dependent on the practice and acceptance of legal
officials. It is simply a metaphysical truth that a closure principle applies.

To be sure, which statements are true according to law will fundamentally be
sensitive to social practice. What is insensitive is there being a closure principle in
virtue of which the consequent is true according to law if social practice is such that:
(i) the conditional is true according to law, and (ii) the antecedent is true according
to law.

Could the closure principles be entirely subject to social practice? If so, it would be
possible for a legal system to lack a closure principle. That is, for a closure principle
not to apply to the legal perspective of that jurisdiction. But then the following import
argument, relativized to that jurisdiction, would be invalid:

(3a*) All and only persons over the age of 18 have a jurisdiction Z legal right to
vote.

(3b)  Jane is over the age of 18.

(3¢*) So Jane has a Z legal right to vote.

We find this unacceptable.!® There is a strong sense that (3a)—(3c) and its relativized
variant (3a*)—(3c*) are valid. The desideratum with which we are concerned just is
the need to account for how these arguments (or something easily confused with
them) could be valid, and therefore necessarily valid, under perspectivalism.

At this stage, you may wonder whether the conclusions of an import argument are legal claims, as
distinct from legal norms. The objection would then be that such conclusions fall outside Hartian Ortho-
doxy’s concern. We address this important worry in §6B.

"For further discussion of this issue, see S6A.

https://doi.org/10.1017/51352325225100670 Published online by Cambridge University Press


https://doi.org/10.1017/S1352325225100670

Legal Theory 195

So perspectivalism faces a dilemma. It needs a closure principle to accommodate
mixed arguments. But if it includes one, the conclusion of import arguments is
(ultimately) true in virtue of something apart from the rule of recognition. If instead it
incorporates a closure principle into the rule of recognition to preserve Exhaustive
Determination, then the ensuing rule will not be entirely Socially Given. It follows
that one can endorse or Hartian Orthodoxy, but not both.

A preliminary issue with our argument pertains to its scope. We frame the target as
the conjunction of legal perspectivalism and Hartian Orthodoxy. But you may worry
that the same issue arises for any version of Hartian Orthodoxy, irrespective of the
addition of legal perspectivalism. To see why, take our original import argument:

(3a) All and only persons over the age of 18 have a legal right to vote.
(3b) Jane is over the age of 18.
(3¢) So Jane has a legal right to vote.

We assume (3a)—(3c) is valid, and that therefore (3¢) is true. But if (3¢) is true, then
something must explain how (3¢) is part of the law when (3a)—(3b) are true. This
explanatory challenge arises prior to the translation of (3a)—(3c) along perspectival
lines, which we earlier presented as (4a)—(4c).

A plausible answer is that (3¢) follows logically, via modus ponens, from (3a)—(3b).
But if (3¢) is a statement of a legal norm, this poses a problem for Hartian Orthodoxy
quite apart from perspectivalism. The dilemma arises regardless: either (i) modus
ponens is, independently, among the fundamental explainers of legal validity, or (ii) it
corresponds to a feature which any rule of recognition must include. Either way, we
have seemingly arrived at an objection to Hartian Orthodoxy simpliciter.

As it turns out, a complication arises if our argument is not restricted to variants of
Hartian Orthodoxy which accept legal perspectivalism. So we are only prepared to
defend the more limited conclusion that the conjunction of the two is false, while
leaving open the truth of Hartian Orthodoxy on its own. To see the complication,
consider what a variant of Hartian Orthodoxy shorn of perspectivalism might look
like. It could not hold that legal norms are claims about what exists according to law.
They would instead likely be nonpropositional prescriptions, directives, commands,
plans, or so on. It follows that, if (3a) is understood as simply being the legal norm,
those who subscribe to this family of views must reject the validity of (3a)—(3c). After
all, validity is a relation that obtains between propositions, and (3a), on the hypothesis
we are considering, is not a proposition.

Still, you may wonder whether we could understand (3a) as a proposition along
Hartian Orthodox—but not perspectival—lines. One natural way to do so is to
construe (3a) as asserting a covariance between the property of “being over 18” and
“having a legal right to vote.” That is, (3a), on this interpretation, would mean: “there
are no cases where [X is over 18] and [X lacks a legal right to vote].” Say we
understood (3a) in this way. Then the argument would read:

(3a*) ForanyX, either [X is over 18 and has the legal right to vote] or [X is under
18 and lacks the legal right to vote].

(3b)  TJane is over the age of 18.

(3¢c)  So Jane has a legal right to vote.
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But now we no longer have reason to think there is a logical axiom making, or
describing a property of the thing that is making, (3c) part of the law. This is because
(3¢) is not made true, such that it is part of the law, because it is entailed by (3a*)-
(3b) via a logical axiom. If anything, the explanatory arrow runs the other way. The
truth of (3b)—(3c¢) takes us to the truth of (3a*). After all, (3a*) asserts that, forany X, a
certain set of conjunctions will hold. As such, it being true that “Jane is over 18” and
“Jane has a legal right to vote” is logically prior to the more general assertion in (3a*).
For if the conjunction that [Jane is over 18 and Jane lacks a legal right to vote] were
true, then (3a*) would be false. On this view, (3a) is understood as an exceptionless
generalization along the lines of (3a*), and the truth of such generalizations is
logically posterior to the falsity of a certain set of conjunctions. This means no
closure principle is required. So understood, the view is not vulnerable to our
argument.

By contrast, on a perspectivalist understanding of Hartian Orthodoxy, it is the
truth of (3a)—(3b) which explains the truth of (3c). This is why, when coupled with a
closure principle, (3c) is necessarily true when (3a)—(3b) are true. The principle is
therefore a crucial part of the story for (3c) being part of the law. This renders the view
vulnerable to our argument.

So far, we assumed a nonperspectivalist Hartian can interpret (3a) as (3a*). Say
you disagree. Perhaps (3a) should instead be understood as a proposition about a
legal norm, the content of which is “all and only persons over 18 have a legal right to
vote.” Then the argument would proceed as follows:

(3a") There is a legal norm that: “All and only persons over the age of 18 have a
legal right to vote™*.

(3b) Jane is over the age of 18.

(3c)  So Jane has a legal right to vote.

This argument, as phrased, is invalid. To make it valid, a bridge principle of the
following form is required:

If there is a legal norm that “N only if P,” then “N” only if P.

Here, N refers to a normative legal entity, such as a legal right or duty. The inclusion
of this principle secures the validity of (3a")—(3¢). Further, the truth of (3a") and
(3b) explains the truth of (3¢c). At the same time, it seemns to render the nonperspec-
tival Hartian vulnerable to our objection. For now, the truth of the bridge principle
appears to be an essential part of the explanation for why Jane has a legal right to vote.
After all, without it, (3a") and (3b) could not render true that claim that Jane has a
legal right to vote. The bridge is either applicable in virtue of the rule of recognition or
itis not. The former seems inconsistent with Socially Given, the latter with Exhaustive
Determination. Is this version of nonperspectival Hartian Orthodoxy, therefore,
vulnerable to our argument?

A preliminary point is that, while we think the reinterpretation of (3a) as (3a")
could work, those who instead opt for (3a*) can straightforwardly explain the validity
of the original argument without a bridge premise. By contrast, perspectivalists must
resort to a closure principle to accommodate its validity.'®

More substantively, nonperspectivalist Hartians who reinterpret (3a) as (3a") can
endorse a conception of legal norms which avoids the dilemma we set out.

!®Later, §5 explains why a similar effort to validate these arguments does not work for perspectivalism.
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Specifically, it is possible to understand the bridge premise such that its truth is part of
the nature of legal norms. As such, the explanation for why the bridge premise is true
need not rely on a feature the rule of recognition must possess, nor on something
beyond the rule of recognition. All that is necessary is to understand something about
the nature of legal norms themselves, which seems less problematic for Hartian
Orthodoxy.

What is this account of legal norms? Take moral norms first. Clearly, we want to
say the moral norm [something is bad if it causes unwarranted suffering] explains, in
part, why it is bad to torture a baby for fun. David Enoch offers a possible way to do
this.!” He says the norm makes it the case that the property of “suffering” (when
paired with, say, the property “unwarranted”) grounds the normative property “bad.”
The moral norm makes it the case that a certain set of descriptive properties grounds
a certain normative property. That is, the moral norm metaphysically gives descrip-
tive properties the power to ground moral properties. On this view, we do not need
any inference rules to bridge the gap between there being a moral norm that “X is bad
if X bears property-P” and a given token of X actually being bad if that token bears
P. The latter follows from the former simply from the nature of a moral norm.

As Enoch suggests, we could apply the same view to legal norms.'® The legal norm
[it is prohibited to drive, on road R, over 80 km/h] makes it the case that a token of the
act type “driving” bears the property “being prohibited” in virtue of bearing the
properties “being on road R” and “being over 80 km/h.” If so, we do not need a bridge
principle to conclude that Jill has violated the law if she drove 90 km/h on road
R. Given the general legal norm, the property of being legally prohibited obtains in
virtue of the descriptive properties.

The nonperspectivalist Hartian can therefore explain the bridge principle if we
assume that, in this respect, the nature of legal norms is analogous to moral norms.
Once we understand legal norms as conferring powers on descriptive properties to
ground legal properties, there can exist no gap between there being a legal norm “q if
p” and the truth of the proposition “q if p.” The existence of the norm entails the
existence of the exceptionless generalization, from which we can then straightfor-
wardly validate the argument. No separate inference rule or bridge principle is
required.

Crucially, on this view, there is no need to invoke anything outside the rule of
recognition as a fundamental determinant of legal validity. The proximate explan-
ation of why Jane being over 18 makes it the case that Jane has a legal right to vote is
the legal norm giving Jane being 18 this grounding power. This is consistent with a
straightforward Hartian explanation of why the legal norm exists, namely, the
legislature having enacted a statute. That this legislature is a source of law, in turn,
will be given by the rule of recognition.

At first glance, the view we just sketched strikes us as a viable way for nonper-
spectival variants of Hartian Orthodoxy to go. If so, they are not vulnerable to our
argument. This, in addition to the alternative construal of (3a) as (3a*), explains why
we restrict the target of our objection to the conjunction of legal perspectivalism and
Hartian Orthodoxy.

"David Enoch, How Principles Ground, 14 OXFORD STUDIES IN METAETHICS 1, 10-12 (Russ Shafer-
Landau ed., 2019).
'*Id. at 6-10.
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Our argument, once formalized, is as follows:

(I) If legal perspectivalism is true, then a closure principle must be true.
(II) If a closure principle must be true, then either Exhaustive Determination or
Socially Given must be false.
(IIT) If either Exhaustive Determination or Socially Given is false, then Hartian
Orthodoxy is false.
(IV) So if perspectivalism is true, then Hartian Orthodoxy is false.

The previous section explains why (I) is framed in terms of legal perspectivalism. In
this section, we address a preliminary worry with (I). Then in the next section, we
respond to some other objections to our argument.

Grant for a moment that the closure principle we propose—Conditional Legal
Closure—is in serious tension with Hartian Orthodoxy. Still, you may wonder whether
perspectivalism really needs it to accommodate the desideratum. Here we address an
initially attractive way to do without the principles: to limit the coverage of the prefix
“according to law” such that it doesn’t take scope over the whole conditional.

How? We can understand “all and only persons over 18 have a legal right to vote”
as asserting:

X has a legal right to vote if X is over 18.

The core claim of perspectivalism is that “legal” serves to indicate that the expressed
proposition features a prefix. Previously, we assumed the prefix “according to law”
has a wide scope. That is, it takes scope over the entirety of the statement in which it is
embedded. The perspectivalist reading would then go:

According to law X has a right to vote if X is over 18.

But, even if this were the right understanding of the prefix for simple statements of
legal rights, you may reject it for more complex statements like the one we gave above.
You could, instead, think the prefix has a narrow scope. That is, it takes scope only
over the consequent of the conditional, rather than the whole conditional. Thus:

If X is over 18, then [according to law X has a right to vote].

Understood this way, the mixed arguments are valid without a closure principle.'”
It now looks like this strategy can accommodate the desideratum without any
apparent tension with Hartian Orthodoxy. (Later we will show some nonapparent
ways in which the two are in tension.) Things are not so easy, however. This approach
must confront a serious hurdle: explaining how the whole conditional—that is, “all
and only persons over 18 have a right to vote”—is part of the law. As Perry explains,

The law is not that persons have a right to vote; it is that certain persons have a
right to vote, namely, those over 18. What is true from the legal perspective is at
least the content of general legal norms—that is, the law.?’

“Take this import argument: (i) if and only if X is over 18, then [according to law X has a right to vote];
(ii) Jane is over 18; (iii) according to law Jane has a right to vote. This is valid since the antecedent of (i) is true
given (ii). From this we can infer the consequent is true. The same is true for export arguments.

2(’Perry, supra note 7, at 3.
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In other words, under perspectivalism, the content of the law includes p only when p
is true according to law. So if it is part of the law that “all and only persons over
18 have a right to vote,” the prefix must apply to the whole conditional. Limiting the
scope of the prefix, therefore, robs Peter to pay Paul. It accommodates the desider-
atum, but at the cost of distorting legal content.

You may think this response is too quick. After all, is it not open to perspectivalism
to deny this notion of legal parthood? The thought is that certain propositions are
part of the law even if they are not true according to law. How so? The perspectivalist
could adopt the following disjunctive view:

p is part of the law if and only if either (i) p is a normative claim which is true in
law, or (ii) p determines whether normative claims are true in law.

If so, “all and only persons over 18 have a legal right to vote” would be part of the law
even if the prefix only takes scope over the consequent. For “if and only if X is over
18, then [according to law A has a right to vote]” determines whether it is true in law
that “X has a right to vote” (a normative statement).

Nonetheless, this response fails for two reasons. The first is that the prefix can surely
take scope over the whole conditional on at least sorme occasions. But then the challenge
of accounting for mixed arguments reemerges. The second is that this response is entirely
ad hoc. For the perspectivalist, it may be helpful to think of “the legal perspective” by
analogy to the world of a fictional story. Things are thus and so according to the novel, or
“in the world of the novel,” even if they aren’t that way in the real world. Now ask yourself:
what is “part of” that novel (or the world of the novel)? Intuitively, only those things that
are true according to the novel. The novel does not include whatever rules determine
whether some claim is true according to the novel. Consider by way of analogy:

If JR.R. Tolkien wrote p in the official version of The Lord of the Rings trilogy,
then according to The Lord of the Rings p.

Clearly, the conditional is about The Lord of the Rings. But it doesn’t seem part of
Tolkien’s fiction. Why wouldn’t the same be true for law? Limiting the scope of the
conditional redefines when something is part of a perspective in ways unique to law.
The second response is that the prefix can surely, on at least some occasions, take
scope over the whole conditional. But then the challenge of accounting for mixed
arguments reemerges.

You could simply insist these arguments, as formulated, are invalid. But there area
couple of problems with this. For one, it means “all and only persons over 18 have a
legal right to vote” is ambiguous between: (i) “according to law all and only persons
over 18 have a moral right to vote” and (ii) “all and only persons over 18 [according to
law have a moral right to vote].” But the argument is only valid under (ii). So the
validity of the argument is itself ambiguous. This is odd, since the initial argument,
prior to being translated along perspectival terms, seems unambiguously valid.

For another—and this is the more serious issue—we must confront the relation-
ship between (i) and (ii). Can they diverge in their truth conditions? If they can, a
problem arises. Consider again:

(4a) According to law, all persons over the age of 18 have a right to vote.
(4b) TJane is over the age of 18.
(4c) So, according to law, Jane has a right to vote.
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As a matter of legal practice, we cannot infer (4c) from (4b) if (4a) were false. If it is
not the law that all those over 18 have a right to vote, then lawyers cannot reason from
someone being over 18 to conclude they have a right to vote. Yet if (i) and (ii) can
diverge in their truth conditions, this inference would be possible. For it could be true
that:

(4a*) If X is over 18, then [according to law, X has a moral right to vote].

Now we can infer (4c) given the truth of (4a*)—(4b), even if (4a) is false. This cannot
be right. So if the truth value of (4a) and (4a*) can diverge, this strategy renders the
wrong verdicts about which inferences we can make.

One response is to try and ensure some connection between (4a) and (4a*) holds
such that their truth values cannot diverge. But how? There would need to be some
link between when (4a) is true and when (4a*) is also true.

We think this is possible. But the best way of forging this connection leads us to
Conditional Legal Closure, and as such reintroduces the tension between perspec-
tivalism and Hartian Orthodoxy.

The simplest possible link would be:

(i) If [according to law q if p] then [according to law q] if p.

But this cannot account for legal fictions. Such fictions arise when the law stipulates
the truth of some descriptive proposition even when it is false. It can therefore be true
that “according to law p,” even though p is false (where p is some descriptive
proposition). Here’s one example. Take the conviction of a defendant who is actually
innocent. Upon conviction, it becomes the case that “according to law D ¢ed,” where
¢ picks out the conduct which forms the basis of the criminal offence. And this can be
true according to law even if D did not actually ¢.*!

As such, where there is a legal fiction, “according to law q” can be true despite
“according to law q if p” being true and p being false. For there could be a legal fiction
that p is true, such that p is true according to law despite being false. The naive link we
outlined as (i) cannot make sense of this. The lesson: we cannot guarantee corres-
pondence between (4a) and (4a*).>

Those who wish to defend perspectivalism without the help of closure principles
could try and make do with a weaker link between (4a) and (4a*). That weaker
connection is:

(ii) If[accordingtolaw q,ifand onlyifp], then [according to law q] if and only if
[according to law p].

*!perhaps you think the court did not legally err since they made it true, according to law, that D was guilty.
Not so. The court made a legal mistake, for prior to its verdict it was true according to law that D was not
guilty. As such, their verdict was wrong relative to what is true according to law. It is just that the verdict, while
incorrect, can then change what is true going forward according to law. The same pattern explains how even
those who think the Supreme Court has an indefeasible power to change the law can also criticize it for legal
errors.

*>One way to defend the naive link is to characterize legal fictions, not as descriptive facts true according to
law, but as legal norms. So redescribed, it is not true according to law that D @ed. Rather, judges (and the
bailiff, wardens, and guards) should treat D in certain ways if D is found to have ped. This, however, is
reductive, in ways we find costly. True, judges should sentence D to prison because a jury found D to have ged.
But that matters because D has now ¢ed according to law.
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This is an improvement since it does not preclude legal fictions. But note that under
(ii) we cannot infer (4c) unless (4b) is taken as prefixed. We have seen this before.
Recall:

(4a)  According to law, all persons over the age of 18 have a right to vote.
(4b*)  According to law, Jane is over the age of 18.
(4c)  So, according to law, Jane has a right to vote.

Only now is the argument valid given (ii). As it happens, this is because (ii) is a
derivation of Conditional Legal Closure.”® Since (ii) is a notional variant of our
preferred closure principle, this attempt to restrict the scope of the prefix cannot
undermine our argument.

To sum up, we should reject this strategy because it involves an ad hoc notion of
legal parthood. And, even if you were willing to ignore this, it does not support a
genuine alternative to our closure principle. But suppose we set all this aside. Our
argument goes through regardless. Even with the scope of its prefix restricted,
perspectivalism is still incompatible with Hartian Orthodoxy.

An initial incompatibility arises because this strategy is committed to the rule of
recognition being part of the law. This is because the rule determines whether
normative claims are true in law. Under (ii), then, it is itself a legal rule. This involves
some cost since it renders perspectivalism incompatible with Exhaustive Determin-
ation. If the rule of recognition is part of the law, then under Exhaustive Determin-
ation it must have validated itself. This, however, seems false. The rule of recognition
need not meet the same criteria of validity it uses to determine the validity of other
legal norms. This notion of legal parthood therefore makes the rule, under perspec-
tivalism, a counterexample to Exhaustive Determination.?*

Nonetheless, we won’t press this point further since there is a response that we do
not find too costly. That is, carve out an exception to Exhaustive Determination for
the rule of recognition. For Hartians, the rule of recognition is plausibly special in
many respects. One of those ways could be its being an exception to Exhaustive
Determination.

There is, however, a more serious tension between perspectivalism (once its prefix
is restricted) and Hartian Orthodoxy. The problem is (4a*), which says if A is over
18 then according to law, A has a moral right to vote. The rule determines whether
(4c) obtains, and thus whether Jane has a legal right to vote. This is contrary to
Exhaustive Determination. For there is now a rule, apart from the rule of recognition,
which is an ultimate determinant of legal validity.

There are two ways to avoid this conclusion. First, (4a*) could be part of the rule of
recognition. Second, it could be the case that (4a*) is in some way traceable to the rule
of recognition, such that the rule of recognition still ultimately exhaustively deter-
mines the content of the law.

#Under Conditional Legal Closure, given some conditional being true according to law, we can infer some
consequent being true according to law if the antecedent is also true according to law. It follows that where
some conditional is an only if conditional, we can infer to the antecedent of the conditional if the consequent
of the conditional is true according to law. And that is precisely the inference in (ii).

**Tt may also be in tension with Socially Given. The way to avoid the issue with Exhaustive Determination
would be to say the rule of recognition necessarily validates itself. But then there would be some validity
criteria the rule necessarily has, which the rule must then necessarily satisfy.
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Both options, however, violate Socially Given. If (4a*) is part of the rule of
recognition, then one of its components would be independent of official practice.
This problematic component would hold that N (the consequent of a general legal
norm) is part of the law if Ay (the antecedent of a general legal norm).

If, instead, this rule (that N is part of the law if and only if Ay) is validated by the
rule of recognition rather than being among its components, then there must be some
criterion which corresponds to the validation. That criterion would then necessarily
be part of the rule. Either way, Socially Given is violated.

Just to restate, here’s the formalization of our argument.

(I) If legal perspectivalism is true, then a closure principle must be true.
(II) If a closure principle must be true, then either Exhaustive Determination or
Socially Given must be false.
(IIT) If either Exhaustive Determination or Socially Given is false, then Hartian
Orthodoxy is false.
(IV) So if perspectivalism is true, then Hartian Orthodoxy is false.

The previous section rejected an objection which sought to undermine (I). Here we
consider an additional objection to (I), as well as objections to (II) and (III).

Under (I), for perspectivalism to be true a closure principle must hold. This expresses
a necessity relation. For any jurisdiction, at any time, a closure principle cannot help
but be true. Why? Due to the desideratum concerning the validity of certain mixed
arguments. To account for this desideratum, perspectivalism must have the tools—
that is, a closure principle—to address this need.

But you could object. Perhaps you think the desideratum, put this way, is too
strong. There is a difference between arguments such as (3a)—(3c) being valid once
suitably relativized to a particular jurisdiction, and such arguments being valid
respecting every possible jurisdiction. For some jurisdiction, such as the United
Kingdom, a version of (3a)—(3¢) relativized to it may be valid. At the same time,
there could be a legal system—or so the objection goes—where (3a)—(3b) are true yet
(3¢) is not. That is, it might be possible to have a legal system whose perspective is not
closed in accordance with Conditional Legal Closure. What separates a system with a
closure principle from one that is not? Simple: the rule of recognition in the former,
but not the latter, either incorporates or is accurately described by the closure
principle.

Notably, this objection does not reject the desideratum wholesale. After all, the
arguments (suitably relativized) are valid if there is a closure principle. And in
jurisdictions like ours, where we can safely presume a closure principle exists,
arguments like (3a)—(3c) are valid. The objection merely insists that there are some
possible legal systems which are not like ours in this respect. If so, the presence of a
closure principle is consistent with both Exhaustive Determination and Socially
Given. As such, the objection raises an important worry with our argument. But
we do not think the objection succeeds, for three reasons.
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First, the objection does not preserve validity respecting all suitable relativizations
of (3a)—(3c¢). But we should not accept that there is some jurisdiction when, at some
point in time, a conclusion which would follow from CLC is not true.

To see why, consider other domains in which people have proposed to understand
the relevant discourse as including a fictional or perspectival operator. For instance:

(5a) James (a character in fiction F) is in France.
(5b) If James is in France, then James is in Europe.
(5¢) James is in Europe.

This argument seems undeniably valid. Now suppose we were to translate the
argument along perspectival lines.

(6a) According to fiction, F James is in France.
(6b) According to F if James is in France, then James is in Europe.
(6¢) According to F James is in Europe.

Now it, like (2a)—(2c*), is invalid absent a closure principle.>®> For (6a)—(6¢) to be
valid, F would need to be closed by a suitable closure principle. Crucially, this
principle must apply to any fiction. Otherwise, we would need to accept the existence
of arguments involving fictional terms such as (5a)—(5c), which, prior to their
prefixed translation, seem undeniably valid, yet are no longer valid posttranslation.
This would be a serious black mark against prefixed accounts of the meaning of
fictional discourse.”®

A possible worry is that we are being insufficiently imaginative regarding fictions.
A particular fiction, perhaps, could deny modus ponens or adopt a paraconsistent
logic. Then an argument along the lines of (5a)—(5¢), which seems undeniably valid,
would become invalid after the prefixed translation. Why can’t the same be true for
law?

We think it can. That law (or some fiction) need not be closed in accordance with
classical logic does not, however, mean it need not be closed. The legal perspective
could instead be closed in accordance with whatever logic it itself endorses. For
instance, to use a nonlegal example, consider the worldview of Graham Priest.”” He
thinks there can be true contradictions. If we closed his worldview using classical
logic, this would mean everything is true according to his worldview. But Priest is not
committed to trivialism. If his worldview is wrong, then it is wrong for some other
reason. We would avoid this issue by closing his worldview with the paraconsistent
logic that he himself endorses.

Now return to the legal perspective. If it were closed in accordance with the axioms
of classical logic, then it would adhere to:

Entailment Legal Closure (ELC). If p is entailed by q, 1, s ..., and according to
law each of q, 1, s ..., then according to law p.

The objection—namely, that the law may not follow classical logic—would have
force if we were committed to ELC. For, on ELC, the only way to avoid a conclusion
stemming from an otherwise valid argument (that is, an argument that is valid prior

%See our discussion in §2.
26See, e.g., Gerald Vision, Fiction and Fictionalist Reductions, 74 Pac. PHIL. Q. 150 (1993).
*’Graham Priest, AN INTRODUCTION TO NON-CLassICAL LoGic (2d ed. 2012).
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to any prefixed translation) would be to suspend or do away with a closure principle.
But we do not rely on ELC. Rather, we used the following in §2:

Conditional Legal Closure (CLC). If according to law [q therefore p], and
according to law q, then according to law p.

CLG, crucially, differs from ELC precisely because it requires the legal perspective to
affirm the inference rules (including the logical axioms) used to reach the conclusion
of an argument from its premises. It follows that CLC could be necessarily true of legal
systems, while it is also true that a particular legal system—given the social practice of
its officials—carves out some exception from modus ponens or some other axiom of
classical logic.

The possibility of perspectives adhering to a nonclassical logic does not, therefore,
undermine the need for a closure principle. Still, you might think the law isn’t closed
in line with CLC. To see why, return to the following import argument:

(4a)  According to law all persons over the age of 18 have a right to vote.
(4b*)  According to law Jane is over the age of 18.
(4c)  So according to law Jane has a right to vote.

Now say a legal official denies Jane the right to vote. This brings up a possible worry
with (I). While (4a) and (4b*) are still true after the official’s decision, (4c) is not. We
therefore have an apparent failure to adhere to the closure principle. If correct, this
would show that, contrary to (I), the applicability of a closure principle is socially
contingent.

But this mischaracterizes the situation. To start with, the decision is most naturally
understood as a legal mistake. That is, the official has now changed the law via a
mistaken decision. Why, though, did the refusal to apply the norm to Jane change the
law? Our view offers an answer. It was, prior to the decision, true that Jane had a legal
right to vote. The official mistakenly failed to recognize. Of course, the official’s
failure could then change the law. But this is consistent with its being a mistake. If one
wishes to avail themselves of this explanation of the denial of Jane’s legal right to vote,
however, then they need to explain how it was true that “according to law Jane is
entitled to vote” prior to the mistake. This, we argue, requires a closure principle be
applicable to the jurisdiction.

Now turn to the sense in which, after the decision, Jane lacks a legal right to vote.
How is this compatible with the legal perspective adhering to a closure principle? The
answer is that the official’s conduct is best understood as making one of the premises
in the argument false. Here are two possibilities. First, the decision could be under-
stood as having amended the general norm, such that there is an exception with
respect of Jane when it comes to (4a). Second, it could have introduced a legal fiction
with respect of Jane’s age such that (4b*) is no longer true.

These explanations are consistent with both ELC and CLC. But suppose you reject
them. That is, you think it possible for (4c) to be false even when (4a)—(4b*) are true.
We accept this is inconsistent with ELC. But, as we will now show, there are two
additional ways, consistent only with CLC, to understand what is going on.

First, the official’s decision could have carved out an exception to modus ponens
from the legal perspective. In short, the decision makes it the case that, going forward,
valid inferences from these particular premises will depart from classical logic.
Second, it could be the case after the decision that Jane both has and lacks a legal
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entitlement to vote. In other words, the decision has made a contradiction true
according to law. This is unacceptable under ELC because, given the principle of
explosion, all propositions would now be true according to law. But if this jurisdiction
rejects the principle of explosion—as CLC allows—then no such problem arises.

As such, neither nonclassical logics nor official mistakes are a threat to CLC. Now
let’s turn to a more fundamental point. There are good reasons to believe that a
closure principle must be true of a legal system. For it is hard to see how the truth of a
closure principle could be socially given. If it were socially given, then we should be
able to conceive of a legal system that systematically does not adhere to a closure
principle. But we do not think such a system is conceivable.

To be clear, we accept that the soundness of import arguments is often, if not
always, contingent on the practice of legal officials. This is because whether its
premises are true—such as whether the law claims Jane is over 18, or that all and
only those over 18 have a moral right to vote—is socially contingent. Additionally,
whether the relevant inference rule—like modus ponens—is true according to law
may also be socially contingent. What is not contingent, however, is the need for a
legal perspective to endorse an inference rule according to which a conclusion follows
from premises it also endorses.

To see why, start with the edge case. Can a legal perspective never endorse a
conclusion because it follows from premises it does endorse? No. Such a perspective
would be radically open in an inconceivable manner. Whenever an official must
decide on the existence of a legal right in a new case, there would simply be no relevant
legal norms which predate the dispute. Absent a closure principle, legal norms could
only arise via explicit contribution, that is, directly through some exercise of a legal
power.?® The class of cases in which judges apply existing law, rather than create new
norms, would then be vanishingly small. The objection therefore, relies on the law
being open in a way that few have sought to defend.””

Say you accept it is impossible for a system to never endorse the consequences of
what it does endorse. Still, you could wonder whether it is tenable for a legal system to
only sometimes do so. Could a given system’s rule of recognition block the operation
of a closure principle on certain occasions? Even if we were to concede that this is
possible, the suggestion no longer poses a threat to (I). What (I) needs is for a legal
system to necessarily contain a closure principle, the content of which is not
contingent on social practice. It does not require that the closure principle apply to
all parts of the law. It is enough that any legal system must contain a closure principle
which is (i) not socially contingent, and (ii) at least on some occasions, fundamentally
determines the law. And, insofar as it is true of any legal system that there will be some

8 And perhaps not even then, for the exercise of some legal powers may itself require a closure principle.
See our discussion below of a possible objection to (II).

*This must be distinguished from the weaker thought that, under legal positivism, judges possess strong
discretion in hard cases: see Ronald Dworkin, The Model of Rules, 35 U. CHI. L. REv. 14, 33-35 (1967). Rather,
this objection relies on the sweeping hypothesis that judges always exercise strong discretion, in the sense of
lacking a binding duty to make a certain decision, regardless of whether the case is “hard” or not. Why? First,
absent a closure principle, there would be no legal fact of the matter whether (for instance) Jane has a right to
vote. Second, as we discuss in §6C, even if there were a general legal norm such that “according to law officials
have an obligation to render decisions in accordance with law,” we can only arrive at the specific conclusion
that a given official violated that duty on a particular occasion if something like a closure principle is already
operative.
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norms which owe (in part) their validity ultimately to the closure principle (even if
these norms are only part of a restricted domain), then (i) and (ii) will hold.

Now consider two objections to (II). Recall:

(II) Ifa closure principle must be true, then either Exhaustive Determination or
Socially Given must be false.

The first objection seeks to show that a closure principle somehow depends on the
rule of recognition without being part of the rule itself. The second objection seeks to
show that, even if a closure principle is needed to make sense of legal claims, the
principle need not determine the content of the law.

The first objection takes us to familiar territory. It consists of two steps. To start,
deny that the closure principle is part of the rule of recognition. Then try to trace the
principle to the rule of recognition. This came up previously when trying to restrict
the scope of the prefix. We shall show this objection to (II) fails for the same reasons
as earlier.

Consider how the objection might get off the ground. Our formulation of Hartian
Orthodoxy invokes the notion of ultimacy. Under Exhaustive Determination, some
norm N is part of the law in virtue of ultimately being validated by the rule of
recognition. This is consistent with many legal norms not being directly validated by
the rule of recognition.

Suppose the United Kingdom’s rule of recognition is that whatever the Westmin-
ster Parliament enacts is law. Many UK laws, however, are not enacted by Parliament.
Take Scotland, for instance. Clearly, the enactments of the devolved Scottish Parlia-
ment can still be valid. This is possible because, under the rule of recognition, the
Westminster Parliament is the ultimate source of law. But then it could enact a
power-conferring law which grants the Scottish Parliament the power to enact certain
laws for Scotland. On this picture, the devolved laws of Scotland are ultimately
traceable to the UK rule of recognition, but they are not the direct products of the
Westminster Parliament.

Hartian Orthodoxy can explain the legal validity of Scottish law. Now comes the
objection: what stops us from explaining the operation of closure principles along
similar lines? Perhaps the necessary closure principle is the proximate or direct
source of the validity of certain mixed arguments. Still, it may be tempting to think we
can deny (II) so far as the closure principle is itself validated by the rule of recognition.

We should reject this thought. And for the same reasons as before. Either the rule
of recognition necessarily or contingently validates the closure principle. If neces-
sarily, then Socially Given is false. The rule of recognition can only necessarily
recognize the closure principle if (i) there is some criteria picked out by the rule
which suffice to make it part of the law, and (ii) that criteria is present in any rule of
recognition the legal practice could have, no matter the social practice of legal
officials. This is incompatible with Socially Given. If, however, the validation is
merely contingent, then we are back to our arguments for the necessity of a closure
principle.

There is, however, a nearby objection which avoids the need to trace. Exhaustive
Determination simply requires the rule of recognition to be the only ultimate
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determinate of whether some norm is part of the law. Up to now, we argued the
closure principle “makes” the conclusion true and is therefore another determinate.
Suppose you deny this. You could, instead, think the closure principle simply
captures—that is, describes—what the rule of recognition already makes the case.

This view has serious motivation. Take the logical inference rules. On one view, the
laws of logic do not make a conclusion true when it follows from the premises.*°
Instead, they simply describe what follows from what. If ABC is true of the world,
then the logic rules tell us that XYZ will also be true of the world.

Can the same be true of closure principles in law? Then they could accurately
describe the rule of recognition’s activity without threatening Exhaustive Determin-
ation. We think so. But this runs afoul of Socially Given for reasons we already
addressed. Either the rule of recognition’s activity only contingently covaries with
what the closure principle licenses, or it necessarily does so. If the former, we are right
back to rejecting (I). If the latter, then presumably this is because the rule of
recognition picks out some criteria which obtain in a manner necessarily coextensive
with the closure principle. For that to be true, these criteria must be necessarily part of
the rule. Hence, this route requires the rejection of Socially Given.

Or does it? Our current hypothesis is:

If the truth of a closure principle depends on the social practice of legal officials,
then we cannot account for the necessary validity of mixed arguments.

You could deny this. That is, you could insist the closure principle entirely depends
on official practice yet also insist the mixed arguments it validates are necessarily
valid. This supposes something can be both dependent and necessary. How? Since,
although Z depends on Y, Z is necessary because Y is necessary. Suppose, for instance,
the natural numbers necessarily exist. The set of all natural numbers depends on the
existence of those numbers. But if the natural numbers necessarily exist, then
(plausibly) their set also necessarily exists.

The essence of Socially Given is dependency, not contingency. Legal practice is
what determines the content of the rule of recognition. The rule only has the content
it does because it is what officials accept. Now, if what officials accept is contingent,
then the rule’s content would also be contingent. Generally, those who defend
Hartian Orthodoxy will, we assume, wish to endorse this contingency.

But perhaps closure principles, or the criteria which covaries with those principles,
are an exception. It is not contingent that officials accept a closure principle. The
thought might be that, if officials were to reject the principle, their practice would no
longer be legal in character. Still, on this view, the rule of recognition possesses
whatever content it does in virtue of social practice. As such, the objection denies (II).
It says a closure principle can necessarily hold in a manner consistent with Socially
Given. We should reject this, however, for a couple reasons.

For one, to be plausible, the objection must explain why officials necessarily accept
a closure principle, but not other criteria specified by the rule of recognition. Absent
an explanation, the maneuver looks ad hoc.

For another, if legal officials must necessarily accept a closure principle, then this
would render the legal perspective fundamentally distinct from other perspectives.

**How to understand the laws of logic is controversial. We offer this approach, not by way of endorsement,
but simply to illustrate a motivation for a possible objection to our view.
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The closure principle, which applies to fictions, worldviews, or moral theories, does
not depend on our practices in this way. It is not merely that some mixed arguments
respecting these perspectives are necessarily valid. Rather, these closure principles
obtain given the kind of thing these perspectives are.’! So, perspectivalists who
defend Hartian Orthodoxy would be forced to exempt the legal perspective from
what is true of other perspectives.

Now turn to the second objection to (II). Recall how the import argument upon
which we rely, once translated along perspectival lines, proceeds:

(4a)  According to law, all persons over the age of 18 have a right to vote.
(4b*) According to law, Jane is over the age of 18.
(4c)  According to law, Jane has a right to vote.

Our argument builds on the fact that (4¢) is true, where it is true, partly in virtue of a
closure principle which renders certain propositions true according to law due to how
they relate to other propositions also true according to law. Since (4c) is a legal norm,
if it is made true by a closure principle not traceable to a rule of recognition, then
Exhaustive Determination is false. If it does trace to the rule of recognition, then
Socially Given is false. Either way, legal perspectivalism is inconsistent with Hartian
Orthodoxy.

But what if we reject (4c) being a legal norm? Suppose instead (4c) is understood as
a legal claim (or proposition) instead, such that it does not imply the existence of a
norm.*? If this works, then the truth of (4c) would no longer pose a threat to
Exhaustive Determination; it would not require the existence of a legal norm—that
is, a right to vote which Jane possesses—whose inclusion as part of the law must be
accounted for. The only norm is that “all and only persons over 18 have a right to
vote.” That norm, in turn, might make true the proposition that “according to law
Jane has a right to vote.” But (4c) being true need not imply the existence of any new
norms in law. On this view, a closure principle may describe which legal claims follow
from other legal and nonlegal claims. It says nothing, however, about the content of
the law—that is, legal norms—which are the purview of the rule of recognition. Put
another way, the objection is that a closure principle and the rule of recognition do
two strictly separate things. That the closure principle works in its domain (claims)
does nothing to threaten either the ultimacy of the rule of recognition in its domain
(norms) or the social contingency of its criteria of validity.

We do not think this objection succeeds. Before we explain why, let’s address a
preliminary issue. Some who endorse legal perspectivalism do, it seems, conceive of
legal norms as prefixed propositions.”® On this view, the legal norm “all and only
persons have a legal right to vote” simply is the proposition “according to law, all and
only persons have a moral right to vote.” The norm is valid when this proposition is
true. If so, there is no sharp distinction between legal claims and legal norms. It
follows that our argument straightforwardly applies to this variant of perspectivalism.

Additionally, such a variant would otherwise come with certain advantages.
Ruling it out is therefore costly to some extent. One advantage is that it allows us

*'For instance, David Lewis cashes out his analysis of fictions in terms of possible worlds: Truth in Fiction
270 (1983). But what is true at some possible world is not determined by our social practices.

2§ee Coleman, supra note 3, at 592-593; Shapiro, supra note 3, at 186-188.

*3Raz, supra note 3, at 170-177; Gardner, supra note 3, at 133-139.
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to treat the term “legal” as doing the same thing in both talk of legal norms and talk of
legal rights. In both cases, it functions to indicate that the statement involves a wide
scope prefix. To say “there is a legal norm that N” is equivalent to “according to law,
there is a moral norm that N.” And to say “S has a legal duty to ¢” is equivalent to
“according to law, S has a moral duty to ¢.” All else equal, it would be better for our
legal semantics to be consistent with respect to how the term “legal” functions. If
perspectivalist theories were to conceive of “legal norms” as something other than
prefixed propositions, then this consistency is lost.

Another advantage relates to a particular concern with positivism, namely that it
proliferates normativity or otherwise adds a set of novel normative entities to our
ontology.** If we accept that the law consists of legal norms, and that those norms are
entities (just not robustly normative ones), then it appears we have done just that. By
contrast, if legal norms just are prefixed propositions about what is true according to
law, then this metaphysical worry does not arise.*®

Setting this aside, there is a more fundamental problem with this objection. The
link between the truth of legal propositions and the existence of legal norms is, in
some respects, stronger than the objection supposes. The objection does not merely
require a distinction between legal claims and legal norms. It also requires that, when
alegal claim such as (4¢) is true, it is not true in virtue of there being some unique legal
norm (such as Jane’s legal right to vote). Perhaps this is plausible enough respecting a
claim like (4c), which we might describe as a “particular” or “specific” legal claim.
Crucially, however, we can construct import arguments whose conclusion is not a
particular legal claim. For them, the assumption that no new legal norm is at play is
far less plausible. Consider:

(7a) According to law, if the Westminster Parliament declares N, then N.

(7b)  According to law, the Westminster Parliament declared that [If the
devolved Scottish Parliament declares that Scots have a moral duty to o,
then Scots have a moral duty to ¢].

(7¢)  So, according to law, if the Scottish Parliament declares that Scots have a
moral duty to @, then Scots have a moral duty to ¢.

Of the premises, (7a) reflects a common view of the UK’s constitutional arrange-
ments and (7b) is a descriptive claim about whether, according to law, Parliament has
said the content of N.>° Now it seems obvious (7c) should follow. But once formal-
ized, it is apparent that (7a)—(7c) is an import argument. Moreover, the structure of
the argument generalizes. Whenever body-B has the power to make law by declar-
ation, there will be a conditional:

According to law if B says N, then N.
So long as N can include another power-conferring rule, it is possible for B to say:

If C says N, then N.

34Gcott Hershovitz, LAW Is A MORAL PRACTICE 192-194 (2023).

**Not to say, of course, that this is the only way to overcome this worry. Another possibility, for instance, is
to identify legal norms with things we already want to admit into our ontology, like plans, commands, and
$0 on.

A positivist could then say that the truth of (11b) is itself a product of legal rules: see William Baude and
Stephen E. Sachs, The Law of Interpretation, 130 Harv. L. Rev. 1079, 1093-1097 (2017).
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Then, given an appropriate closure principle, it follows:

According to law if C orders N, then N.

Crucially, irrespective of whether (7c) is a legal norm, it is plainly not a particular legal
claim. So we are inclined to say (7c), and legal claims like it, are true in virtue of there
being a new legal norm, namely the power the Scottish legislature now possesses.

It follows that the objection, to the extent it seeks to reconcile Exhaustive Deter-
mination with the presence of a closure principle, fails. For (7¢) is true partly in virtue of
a closure principle, and the truth of (7c) implies (or requires, or entails) the existence of
a corresponding legal norm. As such, there is a norm whose membership in the law
needs to be explained, and a closure principle must feature in that explanation.

Could those inclined to the objection deny the existence of a new legal norm
corresponding to (7¢)? The thought is that (7¢) is simply the best interpretation of
what the norm in (7a) requires. On this hypothesis, given the facts, “adhering” to (7a)
—or, alternatively, the rule of recognition licensing (7a)—simply involves (7c). If so,
there would be no new norm in (8c) for which we must separately account.*”

We do not think this works. A minor point is that it is unclear what “adhering” to
(7a) might amount to. There are no duties in (7a), which is instead a power-
conferring rule. More seriously, if this maneuver is to work, then any proposition
we must infer from another legal proposition will not be true in virtue of a new norm.
After all, if we must infer a certain legal proposition, then—given perspectivalism—
we will need a closure principle. And if that proposition being true implies there is a
new legal norm on the scene, we will need to account for that new norm. This would
then generate another candidate counterexample to Exhaustive Determination.

As such, the objection relies on the rule of recognition being the only norm (or, if
there are multiple rules of recognition, norms) in a given legal system. The other
“norms” would need to be replaced with true propositions representing what “would”
be true—normatively speaking—if the rule of recognition were robustly normative.
But this is unacceptable. There are more norms than just the rule of recognition—or,
indeed, more norms than just the rule of recognition plus those norms the rule
directly validates. We should therefore think that there is a new norm which makes
(7¢) true. And that is all we need for our argument to work.

So much for objections to (II). What about (III)? Again:

(III) If either Exhaustive Determination or Socially Given is false, then Hartian
Orthodoxy is false.

The objection would need to argue that Exhaustive Determination or Socially Given
are not essential to Hartian Orthodoxy. Or, put differently, that they could be
abandoned while still maintaining the core spirit of Hartian Orthodoxy. Here, we
take for granted that this is impossible for Socially Given. This still leaves open
Exhaustive Determination. But as we now show, it too must be kept.

37Cf. Scott Shapiro, Reply to Crocker, Guest and Murphy, 72 ANALYsIs 573, 580 (2012).
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A possible approach is to restrict Exhaustive Determination to general norms. So:

Exhaustive Determination (General). Whether some general norm Ng is part
of the law ultimately depends on N being validated by the rule of recognition.

If so, Hartian Orthodoxy only requires norms like “all and only persons have a legal right
to vote” to be validated by the rule of recognition. But it takes no position as to how, if at
all, specific norms—Ilike “Jane has a legal right to vote”—become part of the law.

This objection fails, however, because we can construct import arguments which
have a general legal norm as their conclusion. Recall:

(7a) According to law, if the Westminster Parliament declares N, then N.

(7b)  According to law, the Westminster Parliament declared that [If the
devolved Scottish Parliament declares that Scots have a moral duty to o,
then Scots have a moral duty to ¢].

(7¢)  So, according to law, if the Scottish Parliament declares that Scots have a
moral duty to ¢, then Scots have a moral duty to ¢.

As such, perspectivalism is also incompatible with Exhaustive Determination
(General). The only way out is to merge the closure principle into the rule of
recognition, but that would render perspectivalism inconsistent with Socially Given
(since an aspect of the rule of recognition would exist necessarily).

Exhaustive Determination (General) is not, however, the only possible refine-
ment. Consider:

Exhaustive Determination (Noninferential). Whether some norm N is non-
inferentially part of the law ultimately depends on whether N is picked out by
the rule of recognition.

This position distinguishes two kinds of legal claims: (i) the inferential, and (ii) the
noninferential. Inferential claims are those which depend for their truth on being
properly inferrable from other claims. Conversely, the truth of noninferential claims
is not so dependent. They are true without the need to be inferable from other claims.

The divide between (i) and (ii) typically corresponds to the divide between general
and specific norms. For general norms are often noninferential. But not always, as we
have just shown. Equally, specific legal norms are not necessarily inferential. For
instance, a judge could authoritatively declare that Jane has a legal right to vote. By
doing so, the judge can, perhaps, noninferentially make it the case that, according to
law, Jane has a moral right to vote.

This brings us to the final objection to (III). On Exhaustive Determination
(Noninferential), the rule of recognition need only to exclusively determine the
ultimate validity of noninferential claims (and their associated norms). Conversely,
closure principles only apply to inferential claims (and their associated norms). So the
domains of rules of recognition and closure principles never overlap.’® As such,
closure principles are unable to undermine Exhaustive Determination. This preserves

*8In this respect the objection is similar to the second objection to (II) in §6b. But that objection sought to
ensure the domains never overlap by limiting closure principles to claims and Exhaustive Determination to
norms. But if we are right, that objection failed due to the link between the truth of certain claims and the
existence of certain norms. By contrast, this objection is consistent with that link and instead restricts the
scope of Exhaustive Determination to a limited set of norms.
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the ultimate validating role of the rule of recognition within its (noninferential)
domain.

Let’s take stock. What we now have is a refinement of Hartian Orthodoxy solely to
address our incompatibility claim. Absent some independent motivation for this
maneuver, this seems suspect.

Worse, it leads to the worrying conclusion that Hartian Orthodoxy does not apply
to a substantial part of the law. Suitably revised, it holds:

Hartian Orthodoxy*. Some noninferential norm N is part of the law only if, and
in virtue of, N being ultimately recognized or validated by the rule of recognition.

Earlier, we showed that inferential claims include not just many specific legal norms
(like “Jane has a legal right to vote”) but also some general legal norms (like “if the
Scottish Parliament says N, then N**). That Hartian Orthodoxy does not seek to
explain them would be startling. It would restrict the position to a vanishingly small
aspect of the legal domain. What was supposed to be the key to understanding legal
validity would only apply to norms whose legal membership does not rely on the
inferential relation.

This is not the only problem with Hartian Orthodoxy*. Strictly speaking, it is
consistent with inferential norms being necessarily determined, in part, by morality.
How? Although our closure principles do not involve any moralized elements, other
possible closure principles do. For instance, one could endorse a closure principle
whereby P only follows if P is minimally morally correct. That is consistent with Hartian
Orthodoxy* to the extent it only applies to the noninferential part of the legal domain.

This would radically weaken legal positivism. Suppose you took the view, which
some attribute to Ronald Dworkin, that there are two steps to a complete picture of
legal content.’® First, some aspect of legal content consists entirely of social facts.
Second, another aspect of legal content consists of principles inferred from the legal
rules at the first step (as a matter of fit) in light of background moral principles which
render the law more morally attractive (through a process of justification). This
picture, whether defensible or not, is unrecognizable as legal positivism. For Hartian
Orthodoxy to somehow be rendered consistent with this two-step moralized account
of law would amount, in effect, to its destruction. The lesson we should draw is that
Hartian Orthodoxy applies to more than just noninferential norms.

But if so, we can see no tenable alternative to Exhaustive Determination, which
allows Hartian Orthodoxy to be consistent with perspectivalism. This addresses the
objection to (IIT). And so, from (I)—(III), we can conclude,

(IV) If perspectivalism is true, then Hartian Orthodoxy is false.

**We might call this “hybrid interpretivism” since it combines: (i) at the first step, a model of law as a set of
institutionally valid norms (consistent with legal positivism), with (ii) at the second step, a model where
morality explains the legal significance of institutional practice (consistent with antipositivism): see §3 of
Nicos Stavropoulos, Legal Interpretivism, in THE STANFORD ENCYCLOPEDIA OF PHILOsoPHY (Edward N
Zalta ed., Spring 2021). Whether Ronald Dworkin sought to defend hybrid interpretivism is hotly debated.
Many assume so, but this reading is probably mistaken. See Nicos Stavropoulos, The Debate That Never Was,
130 Harv. L. Rev. 2082-2088-92 (2017); Hilary Nye, The One-System View and Dworkin’s Anti-
Archimedean Eliminativism, 40 LaAw & PHIL. 247, 252-254; Scott Hershovitz and Steven Schaus, Dworkin
in His Best Light, in LEGAL INTERPRETIVISM AND ITs Critics (Nicos Stavropoulos ed., forthcoming 2026).
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We began with the premise that perspectivalism must accommodate the validity of
certain mixed arguments. Then we showed how it could use a closure principle to
do so.

This took us to our central argument: that perspectivalism, so revised, is incon-
sistent with Hartian Orthodoxy, a widely held position within legal positivism. It
holds that a norm is part of the law only if, and in virtue of, it being ultimately
traceable to the criteria identified by a social rule among legal officials. If we are right,
either perspectivalism or Hartian Orthodoxy must go.

It is possible for legal positivists to jettison perspectivalism, but not without cost.
For perspectivalism is a powerful way to explain the sense in which law is “about” the
robustly normative world. Absent it, positivists will need another way to explain, or
explain away, this resonance between law and morality.
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