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Abstract

It has long been said that legislation ought to be knowable: accessible, comprehensible,
and so forth. This is often described as an essential element of the rule of law. But in
many legal systems, legislation has become so voluminous and complex that few people
know its content. Rather than admit that the rule of law has been compromised, some
scholars take legislative complexity as a provocation to rethink what the rule of law
requires—and conclude that, for various reasons, the rule of law can prevail even if legis-
lation is not reasonably knowable to the people. This article responds to this line of schol-
arship and defends the orthodox position that the public ought to be able to understand
legislation, or at least reasonably so. That is necessary to enable people to plan their lives in
a way that properly reflects the role of legislation in contemporary administrative states.

Should legislation be knowable? Most people assume that the answer is yes: “There is
broad agreement that a central feature of the rule of law is a society governed by
rules—determinate and knowable in advance—that people can reasonably rely on
as a guide to their practical reasoning.”’ But this orthodox position is “dogged by
a puzzle”:” that in many legal systems, the law has become so voluminous and com-
plex that few know its content. Literature from the United States,” the United
Kingdom,” Canada,” and Australia® describes a staggering quantity of legislation,

*I have benefitted from the insightful and constructive comments of many friends and colleagues on
previous drafts. I give special thanks to Lynsey Blayden, Patrick Emerton, Rosalind Dixon, Vanessa
MacDonnell, Michael Sevel, Jason Varuhas, Kevin Walton, Lulu Weis, Meir Yarom, and the anonymous
reviewers.
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which tends to be increasing and may rapidly be amended or otherwise difficult for
human readers to navigate and understand.” This seems somewhat inevitable in con-
temporary administrative states, where government plays a broad regulatory role and
actively pursues policies to promote the common good,® for more and more complex
government activity is assumed to require more and more complex legislation. As a
result, the task of finding out how all this legislation affects one’s legal position is
hugely demanding—many would say unreasonably so. So it would seem that the
rule of law has failed. Or are our premises mistaken?

This article responds to an important line of scholarship, that argues that the rule
of law can prevail even if legislation is not reasonably knowable to the people. The
best examples of this argument are found in the work of Vincent Chiao’ and
Edward Rubin,'® though their work intersects with that of others who criticize the
quest for legal certainty and the narrowness of those theories of the rule of law
that focus on allowing people to “plan.”

There is much of value in this scholarship. It highlights important gaps in the his-
torically leading accounts of the rule of law, which focus on the qualities that legal
rules should have—and, as a result, seem to tell us little about the qualities we should
expect of contemporary legislation. It reminds us that reasonably knowable laws are
only one aspect of a well-functioning legal order: there are many potential ways of
tempering public power and enabling people to plan their lives within the law. But
while there is good cause to reconsider the relationship between the rule of law
and legislation, I argue that the conventional wisdom holds. There are compelling
reasons why legislation should be reasonably knowable, and the problems that
unknowable legislation poses cannot easily be solved by other means.

In making this argument, I address and critique four claims. The first is that legal
certainty is overrated: that conceptions of the rule of law that prize clear and precise
laws reflect an anaemic conception of individual liberty and miss the potential value
of indeterminate laws. The second is that contestation will suffice: that even if people
cannot reasonably know the content of legislation in advance, a legal system can still
be said to be in reasonably good shape if people can challenge the way in which law
has been applied to them after the fact. The third is that people only need to know
primary rules of conduct, and therefore need not know the content of most contem-
porary statutes, which do not create rules that the public must obey. The fourth is
that, even if people need to know the law, this does not require knowable legislative

and a New Age of Legal Exploration, December 19, 2022 <https://www.alrc.gov.au/news/universe-of-law-
alrc-datahub>.

"The Australian Law Reform Commission recently reported that there are a total of 18,878 statutes, reg-
ulations and other legislative instruments in force, which together measure 282,494 pages—more than 250
times the length of Tolstoy’s WaR aND PEacE: da Silva and Isdale, supra note 6.

8This is a rough working definition of the administrative state. There are other aspects of this style of
government that have important legal and political implications of their own—for example, the tendency
for legislatures to delegate broad powers to the executive branch and consequent growth of the “adminis-
tration.” This is an important part of my later discussion but, as I explain, there are good reasons to suppose
that the relationship between the legislature and the executive differs between legal systems and is not the
same in every system where the government plays a broadly interventionist role.

°Chaio, supra, note 1.

"%Edward Rubin, Law and Legislation in the Administrative State 89 CoLumsia Law ReviEw 369 (1989).
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Legal Theory 3

texts: that there are other, better ways that people can obtain the knowledge that they
need to plan their lives within the law.

Before doing so, I note the parameters of this article. Debates about the rule of law
are often intertwined with debates about politics''—and the debate about complex
legislation is plainly playing out in the shadow of a larger one, about the proper
ambit of the state."> But I make no claims here about whether the state should be
big or small, or somewhere in between. Indeed, an overarching aim of this article
is to carve out a space in which it is possible to criticize the complexity of contem-
porary legislation without necessarily committing to the claim that government
should do less. I say more about this in the conclusion.

It could be argued that unknowable laws are not laws at all,"*> but that is not my
argument. Like my interlocutors, I focus on whether knowability is a standard to
which law (and, more specifically, legislation) should aspire. I use the rule of law
as a useful tool for marshalling a number of ideas associated with that concept,
but the label of “the rule of law” does not really do much work in my account. My
aim is to clarify the problems that unknowable legislation poses—and whether
these are problems at all—rather than the meaning of the rule of law. Importantly,
I do not attempt to articulate what it means to know legislation, or the degree of
knowability that it is reasonable to demand.'* I will say at the outset that only reason-
able knowability could plausibly be required. Legislation is reasonably knowable if the
hypothetical average person can find it, navigate it, and thereby form a reasonable
understanding of its legal effect by exerting a reasonable amount of time and other
resources. This does not require that every person has “encyclopedic knowledge” of
every statute presently in force,'” or that they are able to predict their effect with per-
fect certainty. I say a little more about how this relates to interpretive disagreement in
Part I, and consider the role that expert advice can play at length in Part IV. But it is
not necessary or useful to attempt to define reasonable knowability further without
first assessing whether it is an ideal worth pursuing.

There is an important strand of scholarship that questions the value commonly
attributed to clear and precise laws, instead praising the various desirable ends that
can be served by laws that are indeterminate. Some question the political implications
of placing such emphasis on certainty in legal writing, concerned that conceptions of
the rule of law that emphasize legal certainty are hostile to progressive political agen-
das, or else assume an unduly narrow conception of individual liberty.'® Others

UK RrisTEN RUNDLE, REVISITING THE RULE OF Law (2022), esp. 1.2.1.

12]eff King, The Rule of Law, in THE CAMBRIDGE HANDBOOK OF CONsTITUTIONAL THEORY (Richard Bellamy
& Jeff King, eds., 2024).

PThere are many versions of that argument, including that of Hobbes in LeviatHAN (2018) Chapter
XXVI Section 8 (“Law Made, If Not Also Made Known, is No Law”).

"“There is surprisingly little written on this topic. The best treatment is Michael Sevel, Obeying the Law
24 LecaL THEORY 191 (2018), though as the title suggests this is confined to consideration of the level of
knowledge of the law that would be required, before we could say that a person has obeyed that law.

>Chiao, supra note 1, 128.

1%See King, supra note 12, 9.
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simply stress that indeterminate laws (can) serve a suite of beneficial purposes, which
tend to be ignored."” Waldron, for example, argues that laws that employ contestable
value predicates sponsor a degree of “thoughtfulness” by requiring the law’s subjects
to decide for themselves what the law requires.'®

This debate about the relative virtues of determinate and indeterminate laws has
taken on new significance, given the rise of legal technologies which promise (how-
ever plausibly) to convert legislation into code. Demand for automated systems that
execute code—for example, to replace or assist human decision-makers—has gener-
ated demand for legislation to be more code-like, drafted in a way that employs “if,
then” logic with minimal need for human interpretation.'” This nascent idea of
“rules as code” has prompted some legal scholars to defend the indeterminacy of leg-
islative texts, to highlight what might be lost if it became a mainstream approach to
designing legislation. Mireille Hildebrandt and Laurence Diver, for example, argue
that the indeterminacy of legislative texts is far more than an inconvenient barrier
to law by algorithm.”® They describe the multi-interpretability of legislative texts as
a protective feature, which allows for critical reflection and constructional choice at
the point of application and hopefully guards against over- and under-inclusive
laws. While these authors approach the issue of legal certainty from very different
perspectives, they share a common sentiment: that a legal system comprising perfectly
precise laws mechanically applied is not only impossible but undesirable; that “in
some cases the craving for certainty matters less than the need for reflection, flexibil-
ity, reason and thought.”*'

We might question whether people really engage with legislation in this way,
undertaking the kind of thoughtful and critical reflection that these authors
describe.*” But this is not directly relevant to the issue with which I am concerned,
which is whether legislation should be reasonably knowable. Ultimately, I do not
think that any of this scholarship defeats, or indeed attempts to defeat, that claim.
It is rather a call to reconsider how much people need to know about the law and
how that knowledge can be gained.

YTimothy Endicott, The Value of Vagueness in VAGUENEss IN NorMATIVE TExTs (Vijay Bhatia et al. eds.,
2005) 27; Hrafn Asgeirsson, On the Instrumental Value of Vagueness in the Law 125 Ethics 425 (2015).

¥Jeremy Waldron, Clarity, Thoughtfulness, and the Rule of Law, in VAGUENESS AND Law: PHILOSOPHICAL
AND LEGAL PErsPECTIVES (Geert Keil & Ralf Poscher eds., 2016) 318. See also Jeremy Waldron, Vagueness and
the Guidance of Action in PHiLosopHICAL FOUNDATIONS OF LANGUAGE IN THE Law (Andrei Marmor & Scott
Soames eds., 2011) 58.

“Lisa Burton Crawford, Rules as Code and the Rule of Law 3 PusLic Law 402 (2023).

*See, for example, Mireille Hildebrandt, The Adaptive Nature of Text-Driven Law 1 JOURNAL OF
Cross-DisclPLINARY REsEARCH IN COMPUTATIONAL Law (2021) https:/journalcrcl.org/crcl/article/view/2);
Mireille Hildebrandt, Algorithmic Regulation and the Rule of Law 376 PHILOSOPHICAL TRANSACTIONS OF
THE RovaL Society o LoNpoN 3 (2018); Laurence Diver, Computational Legalism and the Affordance of
Delay in Law 1 JOURNAL OF CROss-DIsCIPLINARY ReseARCH IN COMPUTATIONAL Law (2020) https://journalcrcl.
org/crcl/article/view/3); Laurence Diver, Digisprudence: The Design of Legitimate Code 13 Law
INNovATION & TECHNOLOGY 325 (2021); Laurence Diver, Computational Legalism and the Affordance of
Delay in Law (1) JOURNAL OF CROss-DISCIPLINARY RESEARCH IN COMPUTATIONAL Law 1 (2020).

*'Waldron, Clarity, Thoughtfulness, and the Rule of Law, supra note 18, 330-331. See similarly HLA
Hart, THE CoNcEPT OF Law (2012), Chapter 7, esp. 128-130.

1 explore this in Rules as Code and the Rule of Law, supra note 19.
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Thus Waldron challenges the assumption, that people can only be guided by law if it
takes the form of a precise rule. He argues that standards can do the job, at least in
certain circumstances. These “mobilize ... the resources of practical intelligence pos-
sessed by the norm subject” to deliberate about what (for example) would be “reason-
able” or “proper” in the relevant circumstances and adjust their conduct accordingly.*®
This is a legitimate, even valuable, style of legislating—particularly in those areas of “law
and life” where it is reasonable to assume that individuals’ conceptions of what those
standards mean are likely to align.** This, very briefly stated, is why Waldron rejects the
idea that a statute that directs motorists to drive at a speed that is “reasonable and
proper” leaves them unable to understand what is prohibited. But this does not deny
that the law should guide. It is an argument about how the law can guide. It is also
an argument about what guidance entails—essentially, that a person can said to be
guided by the law in a meaningful sense, even if in working out what the law requires
of them they have to undertake some independent reasoning of their own.

Further, Waldron’s argument is largely confined to the question of whether legisla-
tures should employ “moral” or “value predicates,” which is just one reason why a stat-
ute could (arguably) be described as difficult to know, and not the question with which
I am concerned, of whether we should accept a system in which legislation is too volu-
minous, rapidly amended, intricate or dense for people to understand without an
unreasonable expenditure of resources. As Waldron makes clear, his “reasonable
speed” example would not be a sound way of legislating in every context.>> People likely
expect that there will be some legal rule about how fast they can drive, and people have
resources that they can draw upon to assess for themselves what speed is reasonable.
Indeed, in many areas, the law roughly aligns with underlying moral norms, and
one might argue that the need for certainty is less when they do. After all, one does
not really need to know section 18 of the Crimes Act 1900 (NSW, Australia) to predict
that they will be punished if they murder another. But legislation now ventures far
beyond shared moral norms—and when it does, it is less reasonable to expect that
vague legislation can convey what its subjects are required to do.

Nor do I think the rules of code critics refutes the idea that law should be know-
able. Rather, I take these scholars to argue that knowability must be achieved in a way
that leaves space for discretion and adaptation at the point where law is applied.
Hildebrandt, for example, accepts that the rule of law requires “closure™ a clear
and binding answer regarding what the law means and requires.”® The point is
that this closure should be provided by a court, stepping in to decide which of the
multiple possible interpretations of a legal text is legally binding, rather than legisla-
tive texts themselves. There is a point at which multi-interpretability may undermine
the knowability of legislation,”” but I also think there is a meaningful distinction
between knowability and certainty—and that a standard of reasonable knowability

**Waldron, Clarity, Thoughtfulness, and the Rule of Law, supra note 18, 328.

**Ibid 326.

*Ibid 326.

**Mireille Hildebrand, Code-driven Law: Freezing the Future and Scaling the Past in Is Law COMPUTABLE?
CriTICAL PERSPECTIVES ON LAW AND ARTIFICIAL INTELLIGENCE (Simon Deakin and Christopher Markou eds.,
2020) 67.

*See also Chiao, supra note 1, 142.
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can accommodate interpretive disagreement. As I noted at the outset, this would not
seem to require iron-clad certainty about how the law will apply in every case. More
intriguing, and pertinent for my purposes, is the emphasis that Hildebrandt and other
scholars place on judicial review. The next section examines this idea.

While it is commonly assumed that legislation should be knowable, it is rarely said
that this is the only quality that good legislation or a good legal system should
have. Instead, reasonably knowable legislation is usually said to work in tandem
with legal procedures that allow people to contest the way that legislation has been
applied.”® But Vincent Chiao has recently made a more ambitious claim: that contes-
tation will suffice. Chiao’s premise is what he calls “hyperlexis®*”—a state in which
the sheer volume of legislation outstrips the capacities of human actors to know its
content in advance. He presents this as a problem for the rule of law that, along
the lines I sketched at the outset, is traditionally understood to require that the con-
tent of the law be knowable in advance. His conclusion is not that the rule of law has
failed, but that we should shift emphasis from one aspect of it to another, abandoning
a “planning conception” of the rule of law that focuses on “law’s ex ante function in
guiding behaviour” and embracing “a contestatory theory” instead—which, he says, is
not compromised by hyperlexis.”

But the ability of the law’s subjects to contest it is surely compromised by hyper-
lexis too. It is notorious that the complexity of legislation hinders the ability of legal
subjects to identify legal causes of action, and increases the costs of pursuing them,
which may discourage them from doing so at all.’' Those costs reflect, among
other things, the considerable training and time required to enable even legal experts
to understand complex legislative texts. This afflicts all cases, including potential
applications for judicial review. More than thirty years ago, Bruce Dyer wrote that
“judicial review is usually only a practical option for corporations and wealthy indi-
viduals who have substantial sums at stake.”>> There are some potential exceptions,
including those who have pro bono assistance, or are lucky enough to receive legal
aid, and those “in such desperate circumstances” that they are willing to represent
themselves, undeterred by “the threat of an adverse award of costs.””> There are
also “new administrative law mechanisms” in many legal systems, which tend to be

BLoN FULLER, THE MORALITY OF Law (1969) 81; JosepH Raz, THE AUTHORITY OF LAaw: Essays IN LEGAL
PHiLosopHY (2010) 217; Jack BeatsoN, Key IDEAs IN Law: THE RULE OF LAW AND THE SEPARATION OF POWERS
(2021) 3; Jeremy Waldron, The Rule of Law and the Importance of Procedure 50 Nomos 3 (2011).

*The term appears to have been coined by Bayless Manning Hyperlexis: Our National Disease
71 NORTHWESTERN UNIVERSITY Law REVIEW 767 (1977). I have avoided this terminology because the aim
of this article is to determine whether the prefix hyper is appropriate—that is, whether legislative complexity
is damaging, at least in rule of law terms.

**Chiao, supra note 1, 140.

*'For a recent study, see AUSTRALIAN PRODUCTIVITY COMMISSION, ACCESS TO JUSTICE ARRANGEMENTS:
Probuctivity CommissioN INQUIRY REeporT, VOLUME 1, September 2014, http://www.pc.gov.au/inquiries/
completed/access-justice/report/access-justice-volumel.pdf

**Bruce Dyer, Costs, Standing and Access to Judicial Review (1999) 23 AIAL ForuMm 1, 3.

»Ibid.
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more accessible than courts and do not place the same burden on legal subjects to call
government to account.”* While the volume of determinations assessed by these insti-
tutions tends to dwarf that of those reviewed by the courts,” it remains an open ques-
tion whether and to what extent they contribute to the culture of contestation under
discussion here. This would require consideration (among other things) of the way
these mechanisms fit into the constitutional framework and the scope of their
remit (many, for example, are focused on the merits of decision-making rather
than its legality). Either way, these mechanisms are largely absent from most discus-
sions of the rule of law, which focus by and large on judicial review. But there is no
legal system in the world in which the courts have the resources to review a substan-
tial proportion of the innumerable decisions now made under statute. For example,
Robert Thomas and Joe Tomlinson recently reported that “around 12 million social
security decisions per year are made” by the UK Department for Work and
Pensions.*® To give this some context, the Ministry for Justice reported that a total
of 2490 applications for judicial review were lodged across the four quarters ending
March 2023.%7 This represents all such applications in England and Wales and not
just those relating to the social security. Figures such as this lend empirical weight
to the conceptual claim that “litigation and adjudication are always the law’s Plan
B. Plan A is its subjects should be guided by the law without more.”*®

The emphasis on contestation is, moreover, misplaced given the nature of many
decisions now made under statute. Statutes often empower executive decision-makers
to grant or deny rights and benefits, depending on whether the applicant satisfies
the legislatively prescribed eligibility criteria. If those rights or benefits are granted,
the beneficiary will surely not contest. What is important here is that the person can
know the rights or benefits that they may be available, and the steps that they must fol-
low to obtain them. Imagine that our legal subject fails to apply for a social security
benefit because they do not know they may be entitled to it. In those circumstances,
the ability to contest the law would serve no purpose, for there would be nothing to
contest. Many more of the decisions made under statute are of limited significance,
at least when viewed in isolation. It is unlikely that a person would go to court because
they have been refused a permit to cut down a tree in their backyard or park their car
on the street outside their house. We would surely not describe a legal system as healthy
if people were not able to find out in advance whether they were statutorily entitled to
do these things without an unreasonable expenditure of resources or a trip to court.

[ allude here to institutions such as the Ombudsman, now a fixture of many legal systems, which can
investigate administrative matters at their own initiative or following a complaint, the latter of which is far
less onerous than applying for and proceeding with an application for judicial review.

*3“For most users, these are the only parts of the system they will ever encounter” T. T. Arvind, Simon
Halliday and Lindsay Stirton, Judicial Review and Administrative Justice in OxFORD HANDBOOK OF
ADMINISTRATIVE JUSTICE (Joe Tomlinson et al. eds., 2021) 67, 68.

**Robert Thomas and Joe Tomlinson, Mapping Current Issues in Administrative Justice: Austerity and
the “More Bureaucratic Rationality” Approach 39(3) JOURNAL OF SOCIAL WELFARE AND FamiLy Law 380 (2017).

¥Cwvi Justice Statistics QUARTERLY, January-March 2023, https://www.gov.uk/government/statistics/
civil-justice-statistics-quarterly-january-to-march-2023/civil-justice-statistics-quarterly-january-to-march-
2023

**PaoLo SANDRO, THE MAKING OF CONSTITUTIONAL DEMOCRACY: FROM CREATION TO APPLICATION OF LAw
(2022) 176-177 (quoting an unpublished paper by Leslie Green).
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Of course, it is important on a symbolic level that the governed can confront the
government as their equal. And judicial review may have a normative impact beyond
the individual cases decided.”” The claims are familiar: if government actors are aware
that the decisions can be challenged in court, they will strive to comply with the law;
if the public knows that they can bring such a challenge they will have greater faith in
government. But these claims are very difficult to prove.*” Some say that it is impos-
sible to accurately determine whether judicial review is having these effects;*' others
maintain that we can at best use empirical evidence to “speculate about the conditions
and factors which mediate the influence of judicial review judgments on administra-
tive behaviour.”** The evidence that does exist is decidedly mixed.*> Some studies
indicate that judicial review has meaningfully enhanced administrative decision-
making outside the courtroom in certain contexts, or instilled public faith in the
legal system; others conclude that judicial review has had no effect beyond the reso-
lution of individual cases; others again believe its broader effects are profoundly neg-
ative (for example, teaching administrators how to “review proof” their decisions
without actually improving their procedure or substance). At the very least, the
impact of judicial review varies considerably between jurisdictions and decision-
making contexts.** This is not to deny the pivotal role that judicial review plays,
but rather to place it in perspective—a perspective that makes it plain that contesta-
tion is challenged by complex legislation too.

Let us assume that people can readily contest the way legislation has been applied
to them after the fact, its complexity notwithstanding. Does this solve the problems
posed by unknowable legislation? This, of course, requires us to consider what
those problems are. Chiao claims that contestation “is capable of vindicating familiar
features of the rule of law.”** He describes the overarching objective of the rule of law
as “taking the edge off human power.”*® True, this is a familiar concept, often cap-
tured in the old distinction between the rule of law and the rule of men. The idea
is that the rule of law structures and confines the power of those who happen to
wield it, thereby reducing the risk that it will be wielded arbitrarily.*” And one can
easily grasp how publicly promulgated laws that people can readily contest serve

3%Chiao, supra note 1, 140.

“Janina Boughey, Administrative Law’s Impact on the Bureaucracy in ADMINISTRATIVE REDRESS IN AND OUT
of THE Courts (Greg Weeks and Matthew Groves eds., 2019) 93.

“Peter Cane, Understanding Judicial Review and Its Impact in JupiCIAL REVIEW AND BUREAUCRATIC IMPACT:
INTERNATIONAL AND INTERDISCIPLINARY PERSPECTIVES (Marc Hertogh and Simon Halliday eds., 2004) 15, 42.

“2$1MoN HALLIDAY, JupiciaL ReVIEW AND COMPLIANCE WITH ADMINISTRATIVE Law (2004) 3-4.

*3See Boughey, supra note 40; Marc Hertogh, Administrative Justice and Empirical Legal Research:
Debunking the Ordinary Religion of Legal Instrumentalism in THE OXFORD HANDBOOK ON ADMINISTRATIVE
Justice (Marc Hertogh et al. eds., 2021) 355; the collection of essays published as MArc HERTOGH, SIMON
HaLuipay AND  CHrRiS  ARUP, JUDICIAL REVIEW AND BUREAUCRATIC IMPACT: INTERNATIONAL AND
INTERDISCIPLINARY PERSPECTIVES (2004).

*See Boughey, supra note 40, 112.

4>Chiao, supra note 1, 143.

*STbid 139, quoting Jeremy Waldron, Is the Rule of Law an Essentially Contested Concept (in Florida)? 21
Law anD Pritosopny 137, 159 (2002).

*"Martin Krygier, Tempering Power in Constitutionalism and the Rule of Law: Bridging Idealism and
Realism (Maurice Adams et al. eds., 2017) 34, 40-42.
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this end. Even if legislation is not reasonably knowable in advance, it does provide an
objective touchstone against which the legality of government action can be tested
after the fact. But, as Chiao notes, what he calls “the planning conception” of the
rule of law (which relevantly demands that law be reasonably knowable to the people)
serves a range of more specific instrumental and normative purposes**—and many of
them cannot be vindicated by contestation alone.

Raz, for example, says law must be reasonably knowable in advance because oth-
erwise it cannot perform its defining purpose: to guide human behavior. This guid-
ance function cannot be achieved by contestation because law cannot guide a person’s
practical reasoning if they do not know it exists.*” This requires ex ante knowledge of
the law, of some degree and kind.”® Fuller emphasizes that legislation must be reason-
ably knowable in advance because this is the only form of law that respects the moral
agency of its subjects, by affording them the dignity of choosing whether or not to
obey. Thus unknowable laws are not only bad because they are unlikely to work,
but because they will ultimately fray the relationship of reciprocity between law-
makers and their subjects that enables legal systems to endure.’’ Contestation
might contribute to these goals, but it cannot achieve them on its own. A legal system
in which people are unable to know what they are allowed to do without going to
court—faced with the prospect of being told, after the fact, that their actions were
in fact unlawful, or else doing nothing at all—does not respect their moral agency
in the way that Fuller described. It is Bentham’s Dog Law, writ large.”*

And so, what Chiao presents as a mere shift in emphasis within the accepted interstices
of the rule of law really requires us to compromise some of its most important commit-
ments. He does not deny that law needs to be reasonably knowable in order to work prop-
erly, or that people should be afforded the dignity of being able to know the law that binds
them. Rather, he says that, at some higher level of generality, the rule of law can be vindi-
cated by contestation alone. But contestation does not achieve the things that reasonably
knowable laws do, and it does not fix the problems posed by unknowable laws.

Like Chiao, Rubin is anxious to ensure that our theories of legislation bear some
resemblance to reality—and are reasonably consistent with what, as a matter of

48Chiao, supra note 1, 128-130.

“Ibid 128.

*See further Sevel, supra note 14.

S'KristiN RUNDLE, FOrRMS LIBERATE: RECLAIMING THE JURISPRUDENCE OF LoN L FurLer (2012); Colleen
Murphy, Lon Fuller and the Moral Value of the Rule of Law 24 Law aND PHiLosopHY 239 (2005).

52]EREMY BeNTHAM, TRUTH VERSUS ASHHURST, OR LAW AS 1T 1S CONTRASTED WITH WHAT IT SHOULD BE (1823)
11. As it might be argued that contestation has a broader normative impact beyond the particular case
decided, it might also be argued that the results of a legal contest have some future action-guiding effect.
For example, a person who contests the way in which the law has been applied to them after the fact, and is
informed that what they did was unlawful, may well be guided by that information in the future (taking it
into account in deciding whether or not to do it again). But this is surely not enough to say that the law is
guiding human behavior. It would mean that people are only guided by the law in those narrow circum-
stances in which they are considering again doing something that they have already done in the past, and
only then if their past action had been legally contested.
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politics, we expect government to do. But Rubin’s project is far more ambitious. In
short, he seeks to show that unknowable legislation is not really a problem at all.
He argues that the requirements of certainty, predictability and so forth usually asso-
ciated with the rule of law are not useful standards for assessing legislation in contem-
porary administrative states. Insofar as people need to know the law, they can and
should get the information that they need from sources besides legislative texts.

Rubin states that “legislation is an independent category that does not necessarily
possess the normative force or metaphysical “kick” of law.”>*> The more precise claim
appears to be that most legislation does not create rules of conduct that the ordinary
member of the public must obey, on pain of sanction.”* Rubin thinks that statutes are
better described as “internal government instructions”:>> “public policy directives that
the legislature issues to government implementation mechanisms”—that is, the courts
and, more frequently, the executive branch.’® Even legislation that ostensibly creates
rules of conduct for the public (like a statute creating a criminal offence) is more
accurately described as a direction to a government entity to enforce a rule (for exam-
ple, to charge, try, and punish a person who has committed that offence).”” Once we
jettison the notion that all legislation is a way of communicating commands to the
people, Rubin argues, the arguments for demanding that it be clear and comprehen-
sible to the public fall away.*®

Rubin also questions how we can and should make legislation knowable to the
people. I take him to accept the underlying claim that the public need to be able
to plan their lives within the framework of the law. However, he says that it is
wrong to think we can or should achieve this by drafting legislation in a way that
makes its legal effect knowable to the people. The first reason for this is that it is
never the text of the statute itself, and always the actions of the “implementation
mechanism,” that determines the rights and interests of the individuals. In most
instances, it will be an exercise of executive power that determines these. The second
reason is that legislation may well be highly indeterminate (or, as Rubin calls it,
intransitive), conferring an open-ended power on the executive to decide how best
to pursue the relevant policy objective. There is nothing inherently wrong with
intransitive legislation. The legislature may well choose to legislate in this way if it
decides it is the most effective way to instruct the executive to achieve the relevant

53Rubin, supra note 10, 379-380.

**In a similar vein, Andrei Marmor argues that law must be reasonably knowable so it can perform its
guidance function, but that it also does not matter that most members of the public cannot understand
legislation, because it does not affect them (and they can hire a lawyer if they need): Andrei Marmor,
The Rule of Law and Its Limits 23 LAw AND PHILOSOPHY 1, 16 (2004).

*>Rubin, supra note 10, 374.

**Ibid.

7Ibid 380-381.

8See the crucial passage at Rubin, supra note 10, 398-399, which concludes that “our normative system
simply does not make the demands that Fuller perceives.” This seems to encompass a point made by others
in relation to penal statutes: that there are legitimate reasons why the legislature may want the actual con-
tent of a penal law to diverge from the way it is understood within the community: Meir Dan-Cohen,
Decision Rules and Conduct Rules: On Acoustic Separation in Criminal Law 97 HARVARD Law REVIEW
625 (1984). See further Joshua Pike, The Law Does Not Exist to Guide Us 14 Jurisprudence 95,
esp. 104-105, 110 (2022).
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end. And where legislation is highly intransitive, the member of the public will find
out next to nothing about their legal position from reading its text.

If the legislation is highly prescriptive (or, as Rubin calls it, transitive), the person
could theoretically find out what they need to know from reading its text, because the
statute will stipulate in some detail the rules that the executive has to apply to a case
such as theirs. But of course, the person may struggle to understand the text—for
example, because it is too technical. And there is no compelling reason, Rubin argues,
to compromise the efficacy of the administrative state by striving to draft statutes such
as these in a way that ordinary people can understand. If the legislature wants the
people to understand the legislation and how it might affect them, it should direct
the executive to help them to do so, using the various tools at its disposal (“announce-
ments, educational programs, interpretations, advice, threats, inspections, subpoenas,
regulations, informal hearings, and a variety of similar techniques”).”

This is a powerful argument, which suggests that most writing on the rule of law
tells us very little about the standards we should expect of vast swathes of contempo-
rary legislation. We can all grasp the futility in commanding that the public follow a
rule but keeping that rule secret, the injustice in punishing someone for failing to
obey a rule that they could not reasonably be expected to know. But, Rubin asks
us, does the public need to understand legislation that does not create rules of con-
duct that they must obey? Powerful as it is, I think Rubin’s account too readily
assumes that contemporary legislation does not make rules that the public has to
obey, and too quickly assumes that knowledge of such rules is all that is required
to plan one’s life.

What do statutes do? Any answer to that question must be heavily qualified
because statutes serve innumerable purposes and take myriad different forms. Yet,
we can describe general trends. Creating rules of conduct that the public must
obey is no longer the dominant function of statutes (if it ever was). But criminal law-
yers in many jurisdictions have noted the proliferation of statutory offences, and the
rapidity with which they are amended.®® Many of these are now found outside the
statutes where one would find the traditional prohibitions against murder and
theft—for example, in antitrust laws, corporations legislation, environmental protec-
tion legislation, local planning laws, workplace health and safety legislation, legisla-
tion that governs when people practice as doctors or lawyers or sell food or
alcohol or hairdressing services, and so forth.

As that general list of subjects implies, rules of conduct are regularly used as a way
of achieving broader policy objectives, whether they are backed up by criminal or civil
sanction. These rules often operate in conjunction with a legislative requirement to
obtain a certain kind of permission from an executive decision-maker. For example,
section 33 of the Australian Customs Act 1901 (Cth) prohibits any person from mov-
ing certain goods without the requisite authorization granted under that Act. These
rules differ from the classic example of the penal statute because their purpose is not
really to stop people from engaging in certain activities because the legislature has
decided that they are wrong, but rather to ensure that people only engage in certain

**Rubin, supra note 10, 405.
%See Chiao, supra note 1, 132-133 and sources cited therein.
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activities in the way that the legislature chooses. Thus the overarching aim of section
33 of the Customs Act, we might reasonably presume, is not to stop people from mov-
ing goods full stop, but to ensure that they only move goods with the statutorily spec-
ified permit, which will only be granted when the person and the goods satisfy certain
statutory specified criteria, thereby going someway to ensuring that only certain
goods are moved by only certain kinds of people and in certain ways. But the result
for the would-be exporter who fails to follow the law is roughly the same: they are
penalized if they move goods without first satisfying the requirements that the legis-
lature has chosen.

Beyond this, there is a plethora of statutes that do not create rules of conduct that
the public must obey. But does it follow that the public need not know these—that
people can plan their lives in a meaningful sense without the reasonable ability to
know what these laws are and how they might affect them? Our conception of
what it means to plan one’s life within the law must incorporate some sense of
what the law does, of the nature of the legal system in which one lives. The ability
to plan is only exhausted by knowledge of rules if one adopts a very narrow concep-
tion of what that means: to live without being punished by the state. That conception
of planning is particularly impoverished in contemporary administrative states, in
which the state does so much more than merely prohibit and punish.

In saying this, I do not deny that arbitrary punishment is one of the greatest dan-
gers against which the rule of law guards: first, by providing individuals with the
knowledge that they need to conduct themselves in a way that will not attract the
coercive power of the state and second, by ensuring that government will not exert
its coercive force in circumstances not clearly authorized in advance. It is an acute
example of treating people as objects rather than agents, “vulnerable to the arbitrary
will of another in conditions of dependency.”®" This is destructive of the relationship
of reciprocity between legal subjects and law-makers that is required to sustain respect
for law itself. But other kinds of laws can treat people in this way too, and cause sim-
ilar harm. That harm may well be of a lesser degree than subjecting someone to arbi-
trary punishment, but over the course of the innumerable interactions between the
people and the state that are now mediated by legislation, it may also accumulate.

Take the many statutes that confer contingent rights—contingent, in the sense that
people can only obtain them if they satisfy the statutorily prescribed criteria and often
applied in accordance with the statutorily prescribed steps. A person who fails to do
this will not face any sanction: they will simply fail to obtain or validly exercise the
relevant right. Thus the person who wishes to work or permanently reside in a coun-
try in which they were not born must first show that they are eligible for the relevant
visa; the person who wishes to create a corporation or file for bankruptcy must follow
the steps specified in the relevant legislation; the person who wishes to stipulate what
will happen to their assets or their children upon their death or to transfer their house
to one of those children while they are still alive will only achieve these goals if they
comply with the substantive and procedural requirements set out in the relevant Acts
and regulations. Consumer protection legislation is another prominent feature of the
contemporary legislative landscape, which often confers rights built upon, but

S1GgraLp PosTEMA, Law’s RULE (2022) 87.
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significantly different from, those previously recognized at common law, which only
arise in certain circumstances and must be exercised in certain ways.

These examples show that many of the goals that people within our legal system
may wish to pursue are themselves created by law. One can readily imagine a different
kind of legal system where there are no corporate entities with a separate legal per-
sonality; no legal status of bankruptcy; no option for individuals to specify what hap-
pens to their property upon their death.®* But in many legal systems, these are legally
constructed options that people may choose to pursue, and legislation defines how
they must do so. Imagine, for example, a legal system in which a person’s property
is automatically transferred to their first-born child upon their death when that
child turns 21 years of age—or, in the absence of any such child, to the state. In
such a legal system, the very concept of making a will would not make sense; stipu-
lating what would happen to one’s property upon death would not be a goal that any-
one could reasonably pursue. Cormacain gives the example of recent legislation from
the United Kingdom, which stipulates that all adults will be deemed to consent to the
donation of their organs upon their death unless they opt out.®” This does not create a
rule that members of the public must now follow, but it does constrain the ability of
people to plan their lives (or indeed deaths) in the way they choose.®*

There are also a great many statutes in contemporary administrative states that
confer benefits—particularly social security benefits, or “welfare.” These benefits
are, again, typically contingent, in the sense that legislation will prescribe when
they arise and what must be done to obtain or exercise them. There is room for debate
about the similarities and differences between the “administrative state,” the “welfare
state,” and other styles of state in between, but the provision of social security is such
a pivotal feature of many contemporary legal systems—both in terms of the size of the
legislative apparatus required to do so, and the number of administrative actors
employed to administer that scheme—that it should feature prominently in any
account of how contemporary legislation functions.

Statutes could be designed differently. They could confer unconditional rights or
benefits on everyone. They could oblige government actors to distribute those benefits
without requiring members of the public to proactively apply for them. Advocates of
the universal basic income have argued for just that—for reasons which include the
fact that the legislative scheme required to sustain it would be far simpler.®” This style
of legislating could work well with respect to benefits, but less so with regard to rights,
which by definition must be exercised by the right-holder—and a person who does
not know that they have a right, or how to use exercise it effectively, is unlikely to

*In many jurisdictions, succession was historically governed by common law principles before being codified
(as well as amended and supplemented) by legislation, but I do not think this matters for present purposes.

63Cormacain, supra note 4, 110.

%1 do not think it is too controversial to say that allowing people to plan for their death is a way of
respecting their moral agency. Endicott and Yeung, for example, criticize a suggestion that wills could
be replaced by algorithms that calculate the distribution of property that best serves the deceased’s prefer-
ences on this basis. See further Timothy Endicott and Karen Yeung, The Death of Law? Computationally
Personalized Norms and the Rule of Law 72 UNIVERSITY OF TORONTO Law JOURNAL 373 (2022).

See Bill Scheuerman, The Rule of Law and the Welfare State: Towards a New Synthesis 22 POLITICS AND
Sociery 195 (1994).
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do this. Some knowledge of the law would also be required to exercise the right to opt
out. In any event, many statutes presently place the burden on the subject to find out
about them and take action accordingly, and while this remains the case, there is good
reason to require that they be reasonably knowable to the people.

One might say that it is not necessary to know these benefits exist or how to obtain
them, in that a person can freely pursue their chosen goals without exercising these
rights or enjoying these benefits. A person can choose to attend university or have a
child without accepting the financial support of the state to do so. But it is a different
proposition to say that there is no harm done if a person chooses to attend university or
have a child (or perhaps more realistically, chooses not to do these things) while reason-
ably ignorant of the statutory benefits that were available to help them pursue these
goals. That assumes that our moral agency does not encompass the ability to choose
whether to exercise the rights or obtain the benefits that have been provided for by
law, which is a curiously hollow conception of moral agency to employ in an adminis-
trative state. It ignores the fact that these rights and benefits may well have been provided
by the legislature due to evidence that it is difficult to achieve certain goals without them.
If nothing else, it hinders the efficacy of the legislation, as people cannot exercise rights
or obtain benefits if they do not know that they exist, or the legislative prescribed pro-
cedures that they must follow to do so—and we should assume that government has leg-
islated these rights and benefits because it wants them to be used.

A similar argument has been made by the private law theorist Lisa Austin, who has
argued that the rule of law ideals of accessibility and predictability have rightly shaped
the development of the common law of property.°® Many of these laws confer powers
on individuals, such as the power to assign an interest in land. These laws must be
reasonably knowable, Austin argues, but not because people would otherwise fail
to obey them—for it makes no sense to talk about a failure to obey a power.
Rather, this makes the exercise of these legal powers possible. As Austin phrases it:

Power-conferring rules both secure desirable legal consequences and specify the
actions that are to be taken in order to obtain these legal consequences.
Individuals might have a variety of reasons to desire and choose these conse-
quences; rather than impose constraints, power-conferring rules give instruc-
tions regarding how to secure these consequences. Because of this, in relation
to powers we cannot talk about conforming to the law without knowledge of
it—[but] we need to know the instructions in order to follow them.””

This facilitates the freedom to secure “a temporal horizon for action,” which “trans-
forms abstract agents into individuals with concrete identities and abstract choices
into individual life plans.”®® The same could be said of the rights contingently con-
ferred by statute and, I think, the contingent benefits that so many contemporary

®Lisa Austin, Property and the Rule of Law 20 LeGAL THEORY 79 (2014).

"Lisa Austin, The Power of the Rule of Law in Private Law and the Rule of Law (Lisa M. Austin and
Dennis Klimchuk eds., 2014) 270, 277 (emphasis added).

®Ibid 279. Steve Wall makes some broadly similar points in Planning, Freedom, and the Rule of Law in
Tue Oxrorp HaNDBOOK OF FreepoM (David Schmidtz and Carmen E. Pavel eds., 2016) 283,
esp. 285-285-286.
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statutes provide. People cannot obtain these rights or benefits without following the
legislatively prescribed instructions. Enabling them to do so makes it possible for the
law to serve its apparent purposes and, in turn, the people to pursue their own chosen
plans across time.

If we do not expect legislation that confers rights and benefits to be reasonably
knowable to the public, then the person who fails to exercise or obtain them because
they were reasonably ignorant has no one to blame but themselves. What kind of
responses might this generate in our person confounded by the unknowable law?
Take, for example, a person who fails to obtain a particular benefit or exercise a par-
ticular right because they did not know it existed. This would probably generate some
sense of injustice (“those with more education or the money to pay a lawyer would
have been able to take advantage of this, but I missed out”). Perhaps a sense that
the law is not being made to further the public good (“what is the point of conferring
a right or benefit, but then making it so hard to find out how to access it?”) Perhaps
ultimately, there is a sense of alienation: that they are merely an object upon which
the law operates, and not a participating agent in the legal system. All of this is
destructive of the relationship of reciprocity between legal subjects and legal institu-
tions—of respect for law itself. These are the same concerns that animated many peo-
ple who wrote about the rule of law and the problems posed by unknowable rules, and
once we refine them to better reflect the function of contemporary legislation, we see
that they are still compelling.

Besides the categories of legislation that I have described, which either do impose
rules of conduct that the public must obey or confer contingent rights or benefits
upon them, there are undoubtedly statutes that do not directly affect the public.
There are many statutes, like those directed at specialist regulators or corporations,
or those concerned with the internal structuring or budgets of executive departments
or agencies,”” which we might say do not touch upon the lives of “ordinary people.”
We might therefore accept that this category of legislation need not be reasonably
knowable to the people. But this would be a far more modest claim than Rubin’s,
that contemporary legislation need not be knowable at all.

It may also require further refinements. As Cormacain makes clear, a model that
accepts different levels of complexity depending on the intended audience of the stat-
ute faces a problem because we can never confidently predict who will engage with a
statute or the level of expertise they will have.”” The assumption that executive actors
are better placed than “ordinary people” to cope with very complex legislation is also
being tested by the evolution of the administrative state and contemporary legislative
practice. In some jurisdictions, many positions are now filled by workers on non-
ongoing contracts who cannot easily claim deep knowledge of the legislative schemes
they administer.”" In others, there is evidence that “departments with large numbers
of front-line staff delivering public services tend to have a higher proportion of junior

%Rubin, supra note 10, 400.

7°Cormacan, supra note 4, section 5.3.

"'For example, the annual reports published by Services Australia (the department t administers social
security benefits in Australia) show that the percentage of non-ongoing employees at Services Australia
ranged between 17% and 26% at Services Australia between 2020 and 2022, compared with just 4.2% in
the 2011/12 financial year. In 2021, 25.2% of all public sector roles in the state of New South Wales
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staff.”’> And the capacities of all executive actors are tested by the frequency of leg-
islative change.”” There are also many other harms that unknowable legislation may
pose, which are often left behind by focusing on the idea of “the rule of law”—for
example, the ways in which complex legislation may undermine the democratic pro-
cess, as the people are left unable to properly scrutinize the performance of the leg-
islators they are constitutionally responsible for choosing. For present purposes, it
suffices to say that there are good reasons why legislation should be knowable to
the people, even if this does not create rules of conduct that they must obey. But
does this necessarily require that people be able to understand legislative texts?
This is the final claim to which I now turn.

Recall Rubin’s argument that there are other, better ways of assisting people to under-
stand how legislation may affect their legal position, besides striving to draft legislative
texts in a way that is comprehensible to the general public. This, I think, is the best
defence of legislative complexity. It suggests that we can have our cake and eat it too:
the legislature can design legislation in a way it thinks is necessary to achieve a sophis-
ticated array of policy goals, unhindered by any requirement to make that legislation
generally knowable to the people; the public can still acquire the knowledge that they
need to plan their lives within the framework of that law.

This seems theoretically sound. Most theorists agree that mere coincidental con-
formity with legal rules is insufficient. In order to say that a person has obeyed a
legal rule, its status as a legal rule has to have some bearing on that person’s reason-
ing. If they do x in perfect ignorance of the fact that the law requires x, they cannot
really be said to be obeying the law. The reasons for this stem from notions of legal
authority, and what it means to wield it.”* But, as Sevel has shown, the law’s subjects
need not acquire this knowledge from reading primary legal sources. They could be
said to obey the law, in a meaningful sense of that term, even if they form their under-
standing that the law requires them to act or not to act from some other source— or
example, a legal advisor.””

A different frame of analysis is required to accommodate the fact that legislation
now does far more than create rules of conduct that the public must obey. I have
argued that unknowable legislation is problematic, even if that legislation merely con-
fers rights or benefits rather than creating rules of conduct that the public must obey.
The reasons for that are, briefly summarized, that otherwise people are unlikely to
know they have those rights, or are entitled to those benefits, and hence the law
will not work; that people are thereby hindered from planning their lives within
the framework of the law, in a meaningful sense; that this may in turn diminish

(Australia) were non-ongoing: NSW GOVERNMENT PUBLIC SERVICE COMMISSION, WORKFORCE PROFILE REPORT
2022, 6.

72UK CaBINET OFFICE, STATISTICAL BULLETIN — CIVIL SERVICES STATISTICS: 2022, March 2, 2023.

7Crawford, supra note 6, 182; Chiao, supra note 1, 131-132.

7*Raz, supra note 28, 214. For a lucid summary of this and related scholarship, see Sevel, supra note 14,
196.

73Sevel, supra note 14.

https://doi.org/10.1017/5135232522400003X Published online by Cambridge University Press


https://doi.org/10.1017/S135232522400003X

Legal Theory 17

faith in the law and its institutions, as people are made to feel like objects upon which
the law operates rather than participating agents in the legal system. At the outset, I
made clear that I do not seek to show the precise type or degree of knowledge that is
required to satisfy the “knowability imperative” that I defend. But it seems feasible
that the problems I have identified could be averted in a system where people, though
unaware that any particular statute exists or of what it says, are nonetheless able to
find out what their legal rights and benefits are. For example, the executive could pro-
vide information sheets to the public, explaining those rights and benefits in terms
that are far easier to navigate and understand than the legislative texts them-
selves—just as Rubin suggests.

But executive guidance is not a benign solution. At the very least, it is not without
consequence. It implicates a raft of public norms and principles, and the way legislation
is designed. The reasons for this turn on a more nuanced understanding of the form of
contemporary legislation, and the constitutional framework in which it operates.

Rubin made no claim about the dominant form of legislation—though he does
focus on highlighting the ubiquity of “internal” and “intransitive” legislation and
defending them against common rule of law critiques. Following in his footsteps,
highly intransitive legislation is often said to be the norm.”® That may in fact be
the case in the United States, where it appears that much of the legislation enacted
by Congress is devoted to establishing administrative agencies and conferring their
powers in broad terms, rather than specifying how they are to act. One could reason-
ably assume that primary legislation would take this form, and even argue that it
should. As Rubin put it, “We are socially committed to the view that government
agencies possess technical expertise, data-gathering ability and problem-solving
capacity.””” Conversely, legislatures seem to lack the time and resources that would
be required to “micromanage” all the complex spheres of activity now regulated by
the state.”® But a growing body of empirical evidence suggests that they are attempting
to do so.”” In the United Kingdom and Australia, for example, the volume of primary
legislation has expanded dramatically—perhaps not to the same extent as secondary
legislation, but considerably so. Much of that legislation is highly prescriptive, spec-
ifying in crushing detail how and when the executive may act rather than directing the
executive to pursue broadly stated policy goals in general terms.*

76See, for example, Scheuerman, supra note 67, 203, summarizing arguments made along these lines in
the work of Habermas. See also David Dyzenhaus’s overview of the works of Weber, Habermas, Schmitt
and others as to who to reconcile these tensions via a culture of justification: David Dyzenaus, The
Legitimacy of Legality 46(1) UNIVERsITY OF TORONTO Law JoURNAL 129, 154 (1996) and further Richard
B. Stewart, The Reformation of American Administrative Law 88(8) HARVARD Law ReviEw 1667,
1675-1676 (1975); Lisa Schultz Bressman, Beyond Accountability 78(2) NYU Law ReviEw 461, 471
(2003); ADRIAN VERMEULE, LAW’S ABNEGATION: FROM LAw’s EMPIRE TO THE ADMINISTRATIVE STATE (2016) 9;
MARK ARONSON, MATTHEW GROVES & GREG WEEKS, JUDICIAL REVIEW OF ADMINISTRATIVE ACTION AND
GOVERNMENT LiaBiLity (6th ed, 2017) 15.

7’Rubin, supra note 10, 399.

7®Ibid.

7°Crawford, supra, note 19.

%0ne could pursue this line of argument further. Even if primary legislation is skeletal, it will often con-
fer power on executive actors to make delegated legislation, and that may be highly transitive in nature.
That appears to be the case in the United States: FRank LoverT, A RepusLIC or Law (2016) 197.
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When legislation is intransitive and confers considerable discretion on the execu-
tive branch, the executive may issue policy statements that explain to the public how
that discretion will be used. This effectively fills in the gaps left by the legislature,”"
and it is widely regarded as a desirable thing for the executive to do. But this is a dif-
ferent kind of guidance from that provided when the executive translates highly tran-
sitive statutes to make them easier to navigate and understand. This may be as simple
as breaking down a statute that runs to thousands of pages into bite-sized pieces, so
users can more readily identify the part that applies to them. Or it may comprise the
translation of dense and technical statutory provisions in a style that is easier for lay
people or industry to understand, perhaps bolstered by the use of practical examples.
At its highest level, it may involve creating automated tools that purport to generate
individualized “advice” about how complex legislation applies to a given individual or
set of facts, based on the inputs of the relevant user. All three are evaluative: they
require the executive to identify the relevant legislative content and, to varying
extents, repackage it in different words—or, in the case of automated systems,
code. And as with any translation, there is a real prospect that meaning will be
lost or changed.

The extent to which the public relies on executive advice about the law is often
overlooked. Others have noted that the complexity of contemporary law forces the
public to rely increasingly on expert advice, but they tend to refer only to the advice
of lawyers.** Large corporations and other sophisticated actors will no doubt employ
teams of lawyers to help them understand how to comply with complex legislative
schemes, and the proliferation of statutory offences has increased the need for legal
advice in important ways. But few members of the public will consult a lawyer to
help them understand the innumerable statutes that regulate their daily lives: whether
they are entitled to unemployment benefits, or how to get a permit to park a skip bin
outside their house, or whether they are entitled to return a television that has
stopped working for a refund. That is partly because the occasions on which a per-
son’s life is shaped by legislation are so frequent that no one could plausibly obtain
legal advice every time, partly because the cost of legal advice would probably out-
weigh the value of the potential benefit and partly, I think, because the executive
now provides a lot of information about this kind of thing for free.

Rubin would probably argue that this is exactly as it should be. And of course it is
not an entirely new phenomenon. It is unlikely that members of the public routinely
read legislation in the past, particularly given it has only recently been digitized and
made available online.* Tt is likely that people have always relied, to varying extents,
on other sources of information—including the advice provided to them by the exec-
utive branch. But two things do seem different now. One is that the reliance on alter-
native sources of information is now unavoidable. Legislation is now more accessible,
but even those who are minded to read it will likely lack the skills and resources they

81This adopts a roughly Hartian understanding of discretion: see HLA Hart, Discretion 127(2) HARVARD
Law Review 652 (2013).

8John Tasioulas, The Rule of Law in Tue CaMBRIDGE COMPANION TO THE PHILOSOPHY OF Law (John
Tasioulas ed., 2020) 115, 122; Marmor, supra note 56, 17.

#This is now the case in many jurisdictions, but not everywhere.
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need to identify the relevant parts, or to understand it, and few will be able to assess
for themselves whether what the executive has told them about that legislation is
accurate. The second is the disruptive influence of technology. The executive is not
providing all of this information in person. It is providing automated systems—
apps, tools, calculators, chatbots—that assist users to navigate complex legislative
schemes.

Like the automation of executive decision-making, the automation of information
is likely to have profound implications, most of which we can only guess at, not least
because there is very limited information publicly available about how these auto-
mated systems themselves are designed. If nothing else, this is likely to contribute
to the demand to make more legislation code-like, which I explained in Part I.

A legal system that forces the public to rely upon the executive’s interpretation of
the law—or, we might say, relies upon the executive to fulfil the crucial function of
making the law reasonably knowable—finds itself in a difficult position. This is a sys-
tem in which the executive wields extensive de facto authority to say “what the law is.”
But in many common law systems, the executive’s interpretation of legislation carries
little to no legal weight. The courts do not defer to those interpretations and members
of the public who rely upon them will have limited legal recourse if it turns out that
the executive’s interpretation of the legislation was wrong, or it changes its mind. This
creates a real risk of unfairness, if not arbitrariness: the executive’s word has force de
facto, but not de jure.** If nothing else, it simply diminishes the utility of the guidance
that the executive can provide, for that guidance is always defeasible as a matter of
law.

The courts could adopt a different approach, concluding—out of concerns of fair-
ness to those who have relied on the executive’s advice, or that the law should speak
with one consistent voice—that they should defer to the executive’s interpretation of
the law, or fashion some doctrine of administrative estoppel that gives it legal force.
The courts have done something like this in the United States, at least in the past—
particularly via the doctrine of Chevron deference.®

But Chevron was recently overruled, in the case of Loper Bright Enterprises v
Raimondo.*® Tt is beyond the scope of this article to venture an argument as to
where that was right or wrong. It suffices to say that judicial deference to the execu-
tive’s interpretation of legislation is constitutionally contentious. It jars with the fun-
damental constitutional idea that the executive is subordinate to the legislature and
should not be able to conclusively decide the limits of its own powers. Courts in
many common law jurisdictions have recently emphasized that judicial control
over questions of statutory meaning is essential, not only to ensure the supremacy
of parliament, but to guard against the fragmentation of the law; to ensure that every-
one is bound by the same law as interpreted by an independent court.®” Widespread
reliance on the executive’s interpretation of legislation puts the legal system between a

84See Crawford, supra note 6.
85Chevron U.S.A. Inc v Natural Resources Defense Council Inc 467 US 837 (1984).
86
603 US __.
¥See e.g. the majority judgments in R(Privacy International) v Investigatory Powers Tribunal [2019]
UKSC 22, eg [132], [139], [141] (Lord Carnwath, Lady Hale, and Lord Kerr agreeing); Kirk v
Industrial Relations Court of New South Wales (2010) 239 CLR 531, 581 [99] (French CJ, Gummow,
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rock and a hard place: accept that doctrine does not reflect the way people really
interact with legislation, and risk unfairness to those who rely on what the executive
says; or compromise the constitutional idea that the executive is subordinate to pri-
mary legislation. The point is to pause and reflect on the directions in which these
trends are leading, on the potential implications of accepting and adapting to legis-
lation that is too complex to be reasonably knowable, rather than resisting it.

It is important to continually revisit and, where necessary, refine old ideas to ensure
they have some purchase in the real world. But in this case, there is value in the old-
fashioned idea that people should be able to know the law. More particularly, there
are good reasons why legislation should be reasonably knowable to the people—
even legislation that does not create rules that those people have to obey.
Knowledge of a far broader range of statutes is required in order to enable people
to plan their lives in a way that befits the nature of the legal system in which they
live, and sustain public trust in law and legal institutions. These are purposes that can-
not be served by the ability to contest the law’s application after the fact and, in any
event, the ability of the law’s subjects to do so is significantly compromised by the
volume and complexity of contemporary legislation.

I have not attempted to define reasonable knowability, nor show that legislation in
any jurisdiction fails to meet that standard, though there is reason to suspect that in
many places it does. My point is that this is a problem that cannot be solved by con-
ceptual innovation, or work-around solutions that force people to rely upon the exec-
utive’s interpretation of legislation—at least, not without implicating other important
constitutional norms and values.

The fact that the problem is so difficult—in that it seems all but impossible to sus-
tain modern governments with legislation that is reasonably knowable to the people—
certainly raises the stakes, and the crucial question of whether we are prepared to
accept this deficient state of affairs because of the good that government does through
all this unknowable law. But if there are good reasons to demand that the legislation
be reasonably knowable and it is not, then we must admit the problem before pro-
ceeding to any such balancing exercise. That assumes that the rule of law can be com-
promised in pursuit of other goods—and that must be the case. Conflict between legal
values and standards—including the rule of law—*is just what is to be expected.”®®
And the rule of law, while vitally important, is “not the only game[] in town.”®’

I take King’s point that conceding the compromise comes at a cost. As he put it,
admitting an irresolvable conflict between the rule of law and the administrative state
“is liable to weaken respect for one or the other.””® But that seems to be largely due to
the inflated rhetorical power of the rule of law, which is something that we (as schol-
ars) may also choose to resist rather than succumb to, including in the way we write

Hayne, Crennan, Kiefel, and Bell JJ) (citations omitted), citing Lipohar v The Queen (1999) 200 CLR 485,
505 [43] (Gaudron, Gummow, and Hayne JJ).

%Raz, supra note 28, 228.

$Krygier, supra note 48, 59.

**King, supra note 12, 11.
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about the rule of law. There is also a cost in denying or downplaying the problems
that complex legislation causes. We should not yet accept that they are intractable.
A degree of legislative complexity may be inevitable, at least if we want government
to play a broadly interventionist role—but do we need this much legislation, of this
kind, amended this frequently?
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