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EDITOR’S INTRODUCTION

The Proceedings of the 1987 Annual Meeting of American Society of International
Law reflect a rich diversity of concerns and developments. To some extent, of course,
this diversity is a natural result of the spectrum of current developments over the past
year, but it also reflects the vibrant and varied continuing interests of the members of
the Society and the participants in the Annual Meeting Program. In either event, this
diversity is a measure of the strength and currency of the Society as an institution
devoted to international legal issues.

The Proceedings track an Annual Meeting consisting of some 40 separate events.
The range of interests represented by these events may give some indication of the
current concerns of serious scholars and practitioners in the field of international law.
In the area of international trade and investment, we see such topics explored as high
technology and international affairs, space stations as an aspect of technology and law;
worker rights and international trade; the role of nonmarket economies in trade nego-
tiations; international commercial arbitration; and economic development in the Third
World. In the area of public international law, we see many new topics and some
hardy perennials, including such topics as the protection of the victims of war, the law
of the sea, the budgetary crisis at the United Nations, the role of “equity” in interna-
tional law, the Revised Restatement of U.S. Foreign Relations Law, the roles of Con-
gress and the Executive in national security; and the decision of the International
Court of Justice in the Nicaragua Case. At least three panels were devoted to various
aspects of terrorism. At least three others explored various emerging issues in interna-
tional human rights law.

The Proceedings also continue to exhibit variety in form and presentation. In addi-
tion to the traditional “panel” presentations by groups of scholars and practitioners
examining various aspects of an overall panel topic, the Annual Meeting was enriched
by many relatively more informal workshops, seminars, open forums and special
projects. The results of such innovative formats are refreshing and will, it is hoped,
continue in future Annual Meetings of the Society.

On the practical side, from the crabbed perspective of an editor, such diversity and
variation naturally raise pragmatic concerns about the need to pull the material to-
gether, in a timely fashion, for the readers of the published Proceedings. It should be

" obvious from a brief perusal of the table of contents of the Proceedings that the poten-
tial for delay and disaster in completing the editorial task is considerable. In an effort
to counter this potential, we have also initiated some innovations. We have attempted
to be punctilious—in every sense—about deadlines set for participants and reporters
of panels. This concern has led us on occasion to reassign panel reports where the
original reporter has been recalcitrant. In addition, inordinate delays (or disappear-
ances) of panel participants has an occasion caused us to insert “editorial summaries”
in place of reported remarks of participants. These summaries, denoted as such as
they occur, are precisely what they suggest—summaries, not actual reports of re-
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marks; editorial in nature, not necessarily reflecting the final, considered views of a
given participant.*

This editorial task would have been pointless if not impossible without the support
and assistance of many individuals. The Editor wishes to acknowledge in particular
the kind and constant support of Keith Highet, President of the Society, and John
Lawrence Hargrove, Executive Vice President and Executive Director of the Society,
throughout this project. Further, no acknowledgment could sufficiently express the
Editor’s appreciation for the help of Judith R. Hall, the Assistant Editor of the Pro-
ceedings, whose efforts both current and of longstanding are a necessity for the com-
pletion of the Proceedings. The Editor also wishes to thank his research assistants
Robyn Lipsky, of the Fordham University Law School Class of 1989, and especially
Timothy F. Malloy. Finally, the Editor wishes to thank Marilyn Alexander and the
faculty secretarial staff at Fordham University School of Law for their invaluable and
generous assistance.

MICHAEL P. MALLOY

Fordham University School of Law
New York, N.Y.

July 1989

* It should be noted further that, owing generally to the lack of panel reporters or, in some cases, to the
failure of assigned reporters to perform, it has been necessary to resort to the device of the editorial sum-
mary much more frequently than we would have wished, with the result that in some cases the reports are
not nearly so complete as is the usual practice. Given the fact that publication was already much delayed, it
was felt that this was the least of available evils and that publication could not be held up further to include
more complete reports. The Society and the Editor deeply regret the necessity for this decision and hope
that the problem will not recur.

Information on the cassette recordings referred to can be obtained by writing Convention Cassettes Un-
limited, 75-355 Santa Fe Trail, Palm Desert, California 92260 (Phone: (619) 773-4498).

https://doi.org/10.1017/50272503700068245 Published online by Cambridge University Press


https://doi.org/10.1017/S0272503700068245

PROCEEDINGS OF THE EIGHTY-FIRST ANNUAL MEETING
OF THE AMERICAN SOCIETY OF INTERNATIONAL LAW

CHAIRMAN OF THE COMMITTEE EDITOR OF THE PROCEEDINGS

ON THE ANNUAL MEETING Michael P. Malloy

Cynthia C. Lichtenstein AssT. EDITOR: Judith R. Hall
CONTENTS

High Technology and International Affairs: Three Conversations

CHAIR: JOhn Barton .. ... .ttt e it et et ettt 1

Export Restrictions: Their International Extent

REMARKS BY:

Edward Schwartz ... ... ... i 1
Talbot Lindstrom . .. ...ttt e e 1
W. Clark McFadden . ...t it e e e e e e e e 4
IS CUSSION . ¢ Lttt e ettt e e e e e e e 7

Intellectual Property Issues: North and South

REMARKS BY:

Jason MIrabito . ... ... . e 9
William A. Burck, IIL .. .. e e 9
Zhi Lung Wang .. ... 12
DISCUSSION L & oottt ittt e e e e e e s 15

Economic Targeting and Import Restrictions

REMARKS BY:

John Barton .. ... ... . e 16
Judith Hippler Bello . ... .. 19
Warren Davis .. ... 21
DISCUSSION . L o oottt e 24

Customary Law and Additional Protocol I to the Geneva Conventions for Protection of War
Victims: Future Directions in Light of the U.S. Decision Not to Ratify

“CHAIR: Theodor Meron . ... .. oo e e e e 26
REMARKS BY:
Theodor Meron ... ... . e 26
W. Hays Parks . . ..o e 27
Michael J. Matheson ... ... . i e 28
Hans-Peter Gasser ... ... e e 31
Burrus M. Carnahan . ...... ... e 34
Waldemar SoIf . ... . e 38
DISCUSSION . . o ittt et e e e e e e e e e e 39

Drugs and Small Arms: Can Law Stop the Traffic?

CHaIRr: Christopher L. Blakesley ......... ... ... ... . . . 44
REMARKS BY:
Christopher L. Blakesley . ... ... ... 44
Bradford Penney ... ... .. . e 44
Ethan Nadelmann . ... ..o 48
Christopher L. Blakesley . ... ... 33
Bruce Zagaris . ... ... 54

https://doi.org/10.1017/50272503700068245 Published online by Cambridge University Press


https://doi.org/10.1017/S0272503700068245

COMMENT BY: Christopher L. Blakesley ........... ... ... .o i i 56

IS CUSSION . L . ottt e ettt e e e e e 57

Worker Rights and International Trade

CHAIR: Theodore W. Kassinger ....... ..ottt inannnns 59
REMARKS BY:
Theodore W. Kassinger. . ... ...t 59
Virginia Leary ... ...ttt e 60
Jorge F. Perez-Lopez . ... ..ot e e 60
John Heberle. . ... ... o e 68
Fyun-Koo Park . ... i i et e e e e s 68
DISCUSSION . . o ottt et ettt e e 68
Open Forum
The Development Context of International Law. Charles W.T. Stephenson ................ 72
Global Corporations: Incompatibility with International Trade Realities. Narayana Rao
Rampilla . ... e 73
The Imagery and Meaning of Self-Determination. Edward M. Morgan ................... 74
The Law of the Sea: Customary Norms and Conventional Rules
CHAIR: Gerard J. Mangone . ........ ... ... 75
REMARKS BY:
Gerard J. Mangone . ... ... i e e 75
William Burke . ... o i e 75
Custom, Treaty, State Practice and the 1982 Convention. William E. Butler ............... 84
REMARKS BY:
David A. Colson . ... e 88
TUIHO THOVES. . . oo vttt et ettt ettt e et e e e e e e 93
Takeo Iguchi. ... ... .o e 98
DSOS ON . . L oo e 102

The United Nations: Crisis of Confidence or Window of Opportunity?

CHAIR: Richard W. Nelson . .........o. i i i e 104
REMARKS BY:
Richard W. Nelsom ... ...t e et e et e 104
Richard N. Gardner ... ...ttt it e it et e 105
Jean RIpPert ... ... e 109
Dennis C. Goodman . ......... . ittt e e 110
Kishore Mahbubani . ... ... i i i i i i s 114
DISCUSSION . . . oottt ittt et et e e 117

Is There a Role for Equity in International Law?

CHAIR: Louis B. Sohn ... 126
REMARks BY: Louis B.Sohn...... ... . o 126
Intergenerational Equity in International Law. Edith Brown Weiss.................... ... 126
Equity under Change. Peter 8. Thacher ........... ... ... .. ... ... . i, 133
Equity in International Law. Ruth Lapidoth ................ .. ... .................. 138
DISCUSSION . . .. ettt et e e e e e 147

https://doi.org/10.1017/50272503700068245 Published online by Cambridge University Press


https://doi.org/10.1017/S0272503700068245

vii

Joint Luncheon with the Canadian Council on International Law
Lookine ot Topkine at Nicaragua

ADDRESS BY: 10 J. Farer .. .. i e e e s 150

Disentangling Treaty and Customary International Law

CHAIR: Richard B. Bilder . ... ...ttt it e in e reeannanes 157
REMARKS BY:
Richard B. Bilder. ... ...t i i i et st et e e i e e 157
Oscar SChachter .. ... e e 158
Jonathan I Charney ... ..o i i ettt 159
Maurice Mendelson . ...t ii i et 160
FD) (Ta] 0£3] () P 163

Aging: A New Human Rights Concern

CHAIR: Edward Gordomn . . . ..ottt i et et ettt ineeancaneans 164
REMARKS BY:
Edward Gordomn .. ...t e e 164
LuKe T L .ottt e et et i e e 165
Aging: A New Human Rights Concern—aA Policy-Oriented Perspective. Lung-chu Chen...... 169
REMARKS BY:
Philip AlSOM . ..ttt e e 175
Martin L. Levine .. ... i i i i i i et e s 178
DISCUSSION . L . ettt ettt et ettt et e et s 178

The Restatement of the Foreign Relations Law of the United States, Revised: How Were the
Controversies Resolved?

CHAIR: Harold G. Maier . ... ... it i it e i et e e et enns 180
REMARKS BY:
Harold G. Mader ... ..o i et i et e e e e 180
Detlev Vagts . ... e 183
Cecill OImistead .. ... ... it i i i e e e e e 186
Monroe Leigh . .. ... e 189
DISCUSSION . . . Lttt it e e e e e s 195

Business Meeting of the American Society of International Law

Eulogies. ... ....oooie 199
Report of the Executive Director . .. ...t i e 200
Report of the Editor in Chief of The American Journal of International Law .............. 206
Announcement of AWArdS. .. ... .. e e 207
Election of Nominating Committee, 1987-88 ... ... ... ... . . . i 207
International Legal Materials Advisory Commuttee .. ....... ..t 207
Program of the SOCIELY . ... ... ottt s 207
Other BUSINESS . ... .o e s 208

Current Issues Involving Multinational Enterprises

CHAIR: Richard I FIne . ... .. .o i i i e e e e 211
REMARKS BY:
Richard I Fine. ... ... . e e et et e 211
Robert T, Hamlin ... ... .. et e e e 211
H. Van Kirk Reeves ... .. i e i it e e e e 213
Bruce C. McDonald . . ... ... . e i, 214

https://doi.org/10.1017/50272503700068245 Published online by Cambridge University Press


https://doi.org/10.1017/S0272503700068245

viii

The Role of the Nonmarket Economies in the New Round of Trade Negotiations

CHAIR: William Butler . . ... .o i i i i i it it it it et e te it aaanennn 224
REMARKS BY:
William Butler . ... o e 224
Spencer Griffith ...... ... . 224
Endre JURASZ . ... ittt ittt i e i e i ettt et 228
Amelia Porges ....... ... 230
DISCUSSION . ¢ . ittt ettt et et e e e et e e e e 235

Congress and the Executive: Who Calls the Shots for National Security?

CHAIR: Andreas F. Lowenfeld. . ....... .. ... . . . i i 239
REMARKS BY:
Edwin B. Firmage .. ... ... i e 239
Jm L eaCh oo e e e e e e 247
Harold Koh ... e e 248
Lori Fisler Damrosch ... ... . i e it e e e 252
DISCUSSION . . oottt it e e e e e 256
The Jurisprudence of the Court in the Nicaragua Decision )
CHAIR: Frederic Kirgis. . ... 258
REMARKS BY:
Frederic Kirgis ... ..o s 258
Fred L. MOITISON . . . ..ottt e e e et e e e e e 260
Patrick M. NOTtOn . . ..o e e e e e e 262
Jules L. Lobel . . ... o e e s 264
Yoram DHNSEEIN . ... oottt et ettt e e e e s 266
Daniel B. Magraw, Jr. .. ... e 270
DISCUSSION . . oottt e e e e e s 273

International Human Rights Standard-Setting: The Case of Indigenous Peoples
CHAIR: Maureen Davies . . . ... vtt i ettt e e 277

REMARKS BY:

Maureen Davies .. ... PN 278
Hayden F. Burgess. ... .. ... 278
M. Gudmundur AHTedSSON . . ... ..ottt e e 281
Howard Berman . ... ... .t e e e e 282
The Role of Indigenous Nongovernment Organizations in Developing Human Rights Standards
Applicable to Indigenous Peoples. Anthony Simpson ................... ... ... ... .... 282
REMARKS BY: John Mohawk .. ... ... 285
DISCUSSION . oottt e et e e 286

Military Responses to Terrorism

CHAIR: Daniel G. Partan .. ........ . e 287
REMARKS BY:

Daniel G. Partan ... .. ... .. e 288

Francis A. Boyle ... ..o 288
The Legal and Moral Adequacy of Military Responses to Terrorism. Albert R. Coll ... ... .. 297
Military Responses to Terrorism: Substantive and Procedural Constraints in International Law.

James P. Rowles. ... oo 307
REMARKS BY:

Guy Roberts ... e 318

John F. Murphy . ..o 318

https://doi.org/10.1017/50272503700068245 Published online by Cambridge University Press


https://doi.org/10.1017/S0272503700068245

DISCUSSION . . & ottt ettt et et e et e e et ettt e et e e e e e 319

International Responsibility for Manmade Disasters

CHAIR: Paul €. Szasz . ... oo i i i i e et e e e 320

REMARKS BY:
Paul C. Szasz . .. .. it e e 320
Sachiko Kuwabara . ... ... e e 322
Stephen C. McCaffrey .. ... 325
Gunther Handl . .. ... ..o e 330
Kilaparti Ramakrishna ....... ... .. . 336
LEE Goldie ... ..ottt i e e e e 338

IS CUSSION . o ot ottt ettt et et e e e e e e e e e e e 341

Student Open Forum
Presiding: Johanna Klema . ....... ... .. . .. . 345

Addressing Regional Disparities in the European Economic Community: lItalian Agriculture
After the Iberian Expansion. Mark Adam Goldstein................................ 345

Intervention for the Purpose of Replacing Anarchy with a Sovereign Government: Trends
Toward a Developing Norm. Steven A. Blum ....... ... . ... . ... ... .. ... ..... 346

Resolutions of International Organizations: The “Treaty” Theory

SEMINAR MODERATOR: William E. Butler ..................... ... .. ... ........... 346

DISCUSSION . . o .ottt e e e et e e e 348
Self-Defense

SEMINAR MODERATOR: Oscar Schachter............. ... ... ... ... .. ... ... 350

DISCUSSION . L o oo 351

Foreign Affairs Powers of an International Organization: The Case of the European

Communities
SEMINAR MODERATOR: Eric Stein ...... ... ... .. . i 354
IS CUSSION .« o i e e e 360

International Commercial Arbitration and International Public Policy

CHAIR: William P. Graham . .. ... . . e e e 372
REMARKS BY:
William P. Graham . ... ... 372
D. Alan Redfern .. ... .o 373
Gerald AKSEn ... ... o 375
Donald S. Macdonald ... ... ... 377
IS CUSSION .« o oottt et e e e e 379

Bridging the Gap Between Political Scientists and Lawyers

CHAIR: Charlotte Ku ... ... 381
REMARKS BY:
Charlotte KU ... oo 381
Gray L. Dorsey ... .o e e 381
Wesley L. Gould ... ... . 383
Crossing the Great Divide: Views of a Political Scientist Wandering in the World of
International Law. Christopher C. Joyner ... ... ... .. . . i 385
DISCUSSION .« oottt et et e e e e e 391

Pursuing the Assets of Former Dictators
Cuair: Richard A Falk .o e, 394

REMARKS BY:
Richard A, Falk . .o 394

https://doi.org/10.1017/50272503700068245 Published online by Cambridge University Press


https://doi.org/10.1017/S0272503700068245

Abram Chayes .. ......... i i
Peter WeiSs . ... v i e it e s

Diane Penneys Edchinan

COMMENTS BY:
Anne-Marie Burley

DISCUSSION . . i i e

Luncheon Address
Some Suggestions for U.S. Trade Policy

ADDRESS BY: Paul E. Tsongas

Ethical Foundations of International Law

CHAIR: Fernando TesOn......... ...t

REMARKS BY: Fernando Teson ................ ... ... ...

Realism, Cosmopolitanism, and the Rule of Law. Terry Nardin

Action and Reaction in International Law. David Luban ... ...

International Relations as a Modus Vivendi. Thomas W. Pogge

DISCUSSION . . . ottt ettt e e e e e

Severina Rivera........ ... ... ... . . . i,

International Human Rights and U.S. Courts: Might Congress and Other Legislatures Nurture

Needed Change?

CHAIR: RobertJ. Drinan . ...............................

REMARKS BY:

Robert J. Drinan ........ .. ... ... . .. i
Frank C. Newman . ........ ...z
Sandra Coliver . ..... ... ... ..t
Dinah Shelton. ....... ... ... .. . .. oo i
Hurst Hannum .. ....... ... ... .. . ...
Francis Boyle ....... ... .. ... . . i
Jordan J. Paust. . ... ... . . ... e
Phillip R. Trimble .. ....... ... i

Larry Garber

DISCUSSION .« ottt ittt e et e e

Extradition and the Political Offense Exception

CHAIR: Mary V. Mochary ............ ... ... . ... .....

REMARKS BY:
Mary V. Mochary

Thomas Moseley
Ruth Wedgwood
Torsten Stein

DISCUSSION . . o\ttt et e e e e

Victoria Toensing ... ... ... ..o
Nigel Sheinwald .......... .. ... ... .. ... . ... ... ...,

Factfinding by the International Court with Particular Regard to “Fluid” Situations

CHAIR: Keith Highet . ... ... ... .. .. ... .. .. ...........

REMARKS BY:

Keith Highet. .. .. ... ... .. o

Herbert Briggs ... ...
Ernest Gross . .ot e
Davis R. Robinson
Arthur Rovine
Jerome Elkind
Keith Highet

https://doi.org/10.1017/50272503700068245 Published online by Cambridge University Press

395
396

1GE

401
402

403

406

415
416
416
420
426
439

445

445
445
447
449
450
452
456
459
461

464

467

467
467
468
471
472
476

478

484

484
484
485
487
491
493
495


https://doi.org/10.1017/S0272503700068245

DISCUSSION . .« & v ottt ettt e e et et et e e e 496

Annual Dinner
ReEMARKS BY: Keith Highet. . ... .. . 501
ADDRESS BY: Stephen M. Schwebel ........... ... .. ... i 505

The U.S./International Space Station: Aspects of Technology and Law

CHAIR: Stephen GOTOVE . ... .ottt it it 505
REMARKS BY:
Stephen GOTOVE . ... e e 505
Terrance T. Finm .. ..o i i i i ettt e e 506
John E. O BIien . ..o i e e e 507
Gabriel Lafferranderie .. .. .. ..o it i it it et e 511
COMMENTS BY:
Kaname [keda ... ... . i it i i e et et e 516
Peter P.C. Haanappel ...... ... ... i i 516
DISCUSSION . . . ottt ittt et et e e e e e e e e e te s it i e 518

Women and Minorities in International Law

PRESIDING: Henry J. Richardson IIT . ... ... ... . it 519
Part I
REMARKS BY:
Henry J. Richardson III ... ... . e 519
AMY YOUNE .o o it e s 520
Goler T. BUtCher .. ... i i e e e e e 520
Ann GOIdSteIn . ... o e e e 521
DISCUSSION . & o oottt e ettt et e e e e e e 522
REMARKS BY: Dinah Shelton. .. ... ... i i i ittt 525
DISCUSSION « . vttt ittt ettt et et e ettt e e et e e et e e e, 526
REMARKS BY: Henry J. Richardson III ... ... ... ... .. .. .. .. i i, 527
DS CUSSION . & Lttt ittt ittt it e e i e ettt 528
Part 11
REMARKS BY:
Virginia Leary .. ... 529
sDinah Qe ON. ..o e e e e 531
DISCUSSION . . . ottt e e e 532
REMARKS BY:
Edwin Smith . . ..o e e 534
DISCUSSION « . ot ittt et e et et et e e e et e e e e e e e s 537
REMARKS BY:
Goler T. BUtChEr . .. o e e e e 539
DISCUSSION - - ottt ettt et e e ettt e e et e e 540

Monetary Issues in International Private Transactions

MODERATOR: Richard W. Edwards, Jr. ... ... ... ... e 543
REMARKS BY:
Robert S. Rendell. . ..o o e 543
Ricki Rhodarmer Tigert ... ... . i it e 550

Philip C. Jessup International Law Moot Court Competition
198 et e e e 558
- 560

https://doi.org/10.1017/50272503700068245 Published online by Cambridge University Press


https://doi.org/10.1017/S0272503700068245

xii

The Brezhnev Doctrine and the Reagan Doctrine: Apples and Oranges?

CHAIR: William D. ROBEIS .. ..ottt e e e e et 561
REMARKS BY:
William D. RoOgers . . ... ..o i 561
W. Michael Reisman . ... .. e 562
Lloyd N. Cutler .. ..o e et e e e e e 567
Thomas M. Franck .. ... .. ...ttt it 569
DISCUSSION . .« . ot ittt ettt et et e e e e e e e e e e e e e 571
Economic Development in the Third World: What Can Be Expected from the GATT Uruguay
Round?
CHAIR: Michael Wallace GOrdon . ............ it 578
REMARKS BY:
Michael Wallace Gordon. .. ... ... vttt et et 578

Beverly May Carl. ... .. . i e 581

Donald WeStmMOTE . ... ..ottt ettt et et e e 584

Bart S, Fisher . ... e 587
IS CUSSION . L L Lttt e e e e s 590

SDI/ABM—The Treaty Violation Question: A Teaching Vehicle

CHAIR: Arthur Berney ........ .. .. 591
REMARKS BY:

ATthUr Berney ... . e 591

Harry Almond, Jr. .. ..o e s 592

Alan SherT . . e e 593

Howard Taubenfeld . .. ... ... e 594
DISCUSSION . . o oottt et et et e e et e et e e e e 595

Appendices’

Association of Student International Law Societies: The Executive Secretary’s

RepOTt . . e 599
Officers and Committees of the American Society of International Law for 1987-88 ......... 604
American Journal of International Law: Board of Editors ......... . 605
International Legal Materials .. ......... . ... . .. . . . i 606
Board of Review and Development . ........ .. ... ... . ... i 607
Report of the Committee on Publications of the Department of State and the United

NAOMS . . oottt e e et et e e e e e e e e e 608
BenelaCtOrS . oot e e e 615
1987 Annual Meeting: Registrants and Participants ................................... 618
Act of Incorporation, Constitution and Regulations of the American Society of International

L aW .o e 624
Indexes . .. e 643

Table Of Cases . ... ot e e 644

Conventions, Treaties and Agreements ................ ... ittt ineian.n. 647

IndexX . . e e 651

https://doi.org/10.1017/50272503700068245 Published online by Cambridge University Press


https://doi.org/10.1017/S0272503700068245



