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Abstract

In the aftermath of the Supreme Court’s decision ending federal constitutional protection for abortion, interstate and federal-state conflicts are
revealing the importance of federalism to reproductive justice. This shift has implications for health and social science research agendas because
scientific evidence plays a less significant role in disputes over which government actor is empowered to regulate reproduction than it does in

conflicts over reproductive rights.
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Discussions about the relationship between regulation and repro-
duction typically focus on individual rights, but the Supreme
Court’s 2022 decision eliminating constitutional protection for
the right to terminate a pregnancy' has triggered interstate and
federal-state clashes that reveal the importance of constitutional
federalism to reproductive justice.” This shift has important impli-
cations for health and social science research agendas. Scientific
evidence plays a much less significant role in disputes over which
government actor is constitutionally empowered to regulate repro-
duction compared to the role scientific evidence plays in conflicts
between individual rights and concerns about the negative effects of
reproductive choices and technologies.

Constitutional Federalism

It is important for health and social science researchers to under-
stand how constitutional federalism shapes opportunities for real-
izing reproductive justice. In addition to setting forth individual
rights and freedoms, our national constitution divides power
between the federal government and the states (federalism) and
among the branches of the federal government (separation of
powers).” Together, federalism and separation of powers impose
structural constraints that determine which government actor has
authority to adopt any given intervention to address a matter of
public concern. The US Constitution grants limited powers to the
federal government. These include the power to regulate interstate
commerce and powers to tax and spend in ways that indirectly
regulate individuals and businesses. The federal government also
has power to enforce federal protections for individual rights,
including against the states. Unlike the federal government, state
governments have general power to regulate to protect the health,
safety, and welfare of the public at large. State governments have
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broader powers than the federal government does, but when the
federal government acts pursuant to one of its enumerated powers,
the Constitution determines that federal law supersedes any con-
flicting state laws.

Because federal law supersedes conflicting state law, state laws
regulating reproduction are constrained by federal protections for
individual rights. But in the aftermath of the Supreme Court’s
decision eliminating federal constitutional protection for the right
to choose to terminate a pregnancy, there is considerable uncer-
tainty about whether the Court will also overturn precedents pro-
tecting other forms of reproductive freedom, opening up even wider
leeway for state restrictions and bans. The social conservativism of
the current Congressional majority and the Trump administration
raises the possibility of a new federal floor of restrictions on
reproductive freedom. But for now, Congress and the Supreme
Court have left the regulation of reproduction to the states. State
legislatures and executive branch officials have adopted widely
divergent approaches to regulating reproduction and federal prior-
ities shift dramatically from election to election — setting up
interstate and federal-state conflicts over reproductive justice.

Interstate Conflicts Over Reproductive Justice

Some states have adopted restrictions on reproductive health care
and surrogacy that align with religious directives about how chil-
dren should be conceived, born, and raised. In other states, regu-
lators defer to individual freedom and professional autonomy to
make choices about family planning. In many states that defer to
individual choice, legislators and executive branch officials have
also taken action to protect individuals and institutions who pro-
vide reproductive health care from investigations, criminal pro-
secutions, and civil suits by out-of-state actors. Clashes between
these states are intensifying.

Because choices about reproduction are made by multiple actors
at multiple points in time and because these choices may be made in
different geographic locations, state governments are limited in
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their legal authority and practical power to impose their will on the
populace within their borders. A pregnant patient present in one
state may be prescribed abortion medications by a clinician in
another state, she may fill that prescription in a third location,
ingest the medications in multiple locations over a period of several
days, and pass the products of conception in yet another location.
Similarly, an embryo may be created in one place using gametes
collected in other locations, transferred to a patient’s uterus in one
location, result in a live birth in another, and the resulting baby may
be raised by non-birthing parents in yet another location pursuant
to a legal agreement entered into by multiple parties who may not
reside or execute the contract in the same jurisdiction. Interstate
commerce and travel allow some degree of reproductive freedom
for those who can afford it, even if they reside in restrictive states.’

Even as many states adopt harsh restrictions criminalizing
health care that results in pregnancy termination, others are
expanding state level protections for reproductive choice. In 2021,
New York adopted legislation authorizing and regulating commer-
cial surrogacy.” In 2024, Michigan, which had previously been the
only state with criminal prohibitions on surrogacy, adopted new
legislation to decriminalize compensated surrogacy.’ As of late
2024, nearly half of states and the District of Columbia had adopted
laws shielding individuals and organizations who provide protected
forms of reproductive health care from civil and criminal liability
and disciplinary action.” State shield laws typically define protected
reproductive health care broadly to include social and financial
support, medications and health care services relating to contra-
ception, assisted reproduction, pregnancy, termination of preg-
nancy, and miscarriage management.”

Law enforcement officials in states like Texas that restrict access
to reproductive health care are on a collision course with officials in
states like New York that not only permit pregnancy termination
but shield those who provide it to patients residing in restrictive
states.” So far, conflicts have focused on pregnancy termination,
along with parallel threats by restrictive state officials against out-
of-state providers of gender-affirming care.'” But the mounting
politicization of contraception and in vitro fertilization (IVF) raises
the possibility that interstate disputes could expand to other repro-
ductive realms in the future.

Restrictive states may be poised to create new hurdles for those
seeking to build their families through assisted reproductive tech-
nologies and surrogacy, as signaled by the Alabama Supreme Court’s
decision interpreting the state’s constitution to protect the rights of
embryos as persons.' ' The Alabama legislature responded by passing
a measure to immunize assisted reproduction providers and patients
from civil and criminal penalties for damaging or destroying
embryos in the course of IVF treatment,'” but public advocacy was
vital to this response and the outcome could be different in other
states. If states do proceed with restricting IVF they may come into
conflict with other states that protect it because those who can afford
to do so will almost certainly travel across state lines to access care
elsewhere.

Federal-State Conflicts Over Reproductive Justice

Federal law fills gaps in state authority — over interstate commercial
activities, for example — and takes precedence over conflicting state
law in areas where federal and state powers overlap. State laws
protecting access to reproductive health care services are vulnerable
to federal override. Advocates for regulations that restrict reproduct-
ive choices are calling on the Trump Administration and Congress to
use their power to impose federal restrictions that would supersede
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state protections for reproductive justice. Even if state laws protect
reproductive rights, authorize pregnancy termination, or designate
surrogacy contracts as enforceable in state courts, federal action to
restrict reproductive services — especially when they cross state lines
— would take precedence. If the federal administration revokes FDA
approval for abortion pills or relies on the Comstock Act to prohibit
interstate shipment of medications or devices used for reproductive
health, that will take the issue away from the states. Similarly, if
Congress chose to restrict assisted reproductive technologies or set
parameters for surrogacy contracts based on their interstate effects,
those laws would preempt contrary state laws.

Does Science Matter When It Comes to Reproductive Justice?

In this rapidly changing legal and political environment, does
research on the health and economic effects of access to contracep-
tion, abortion, assisted reproductive technology, or surrogacy still
matter? When reproductive rights are constitutionally protected,
scientific evidence can play an important role in legal disputes
because judges typically apply a balancing test to determine whether
a government intervention that burdens individual rights is justi-
fied by the government’s interest in mitigating harm. In an era when
the courts have eliminated or eroded individual rights, leaving these
matters to the democratic process, scientific evidence can have an
impact if it sways the views of policymakers and their constituents.
But in recent years, politicians and judges have repeatedly set aside
carefully produced scientific evidence when it comes to matters of
reproduction. Furthermore, scientific evidence plays a more limited
role in disputes over which a government actor has power to
regulate reproduction than it does in disputes over whether intru-
sions on reproductive freedom are constitutionally permissible.

On one hand, staunch opponents of reproductive choice are
unlikely to be swayed by scientific evidence about health and
economic effects. Although advocates for religious restrictions on
reproductive freedom often point to negative health impacts as a
justification for the restrictions they favor, it is widely understood
that health impacts are not their real motivation. This phenomenon
probably extends to other matters of reproduction as well. For
example, concerns about economic exploitation of vulnerable sur-
rogates may simply be a smokescreen for opposition to a mechan-
ism that gay men rely on to become parents. If concerns about
health and economic impacts are merely a smokescreen, research
refuting those concerns may have little impact on those who most
fervently oppose reproductive freedom.

As a legal matter, if concerns for negative health and economic
effects associated with contraception, pregnancy termination,
assisted reproductive technologies, or surrogacy were backed up
by evidence, that could help religious advocates overcome legal
protections for reproductive freedom, but advocates for reproduct-
ive restrictions based on religious beliefs will find it less and less
necessary to rely on this kind of evidence as constitutional protec-
tions for reproductive autonomy are eroded and moral justifica-
tions are given more weight by the courts. In a pending case
challenging the Trump administration’s order terminating trans-
gender military servicemembers, the trial judge has indicated that
animus against transgender people, by itself, appears to be the
government’s sole justification for its harmful policy.'” The trial
judge seems poised to enjoin the ban, but the Trump administra-
tion may fare better on appeal to the Supreme Court’s socially
conservative majority. If the administration’s anti-trans interven-
tions survive judicial scrutiny, opponents of LGBTQ rights could
pursue restrictions on assisted reproduction or surrogacy based on
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similar animus, even in the absence of legitimate scientific evi-
dence establishing harms.

On the other hand, the broader public and some judges may be
persuadable. Animus and religious belief are politically unpopular as
justifications for state restrictions on reproductive choices for indi-
viduals. In polls, white evangelical Protestants are the only religious
group in which a majority support bans on abortion in all or most
cases. In contrast, a majority of US residents who identify as Cath-
olics support abortion being legal in all or most cases.'* Evidence
countering anti-choice advocates’ claims of negative health and
economic consequences could help lay bare the unscientific motiv-
ation behind restrictive regulations. Moreover, even if federal courts
have retrenched constitutional protections for reproductive freedom,
some state supreme courts are taking a different path and impos-
ing state constitutional limits on state legislative and executive
power to restrict reproductive choice. In addition, advocates for
reproductive justice are crafting arguments based on equality and
antidiscrimination to supplement or supplant arguments based
exclusively on individual freedom. Evidence disputing harms sup-
posedly caused by reproductive choices and technologies, evidence
establishing harms caused by restrictions on reproductive choice,
and evidence for the benefits of protections for reproductive choice
still matters, even in the face of strong opposition from those who
seek to stigmatize and restrict reproductive health care to further
their religious directives, misogyny, and anti-LGBTQ animus.
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