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Abstract

As the UNCITRAL Working Group I1I is deliberating on an appellate mechanism for investor-state
dispute settlement (ISDS), this article analyzes the debate surrounding the necessity and feasibility
of such an appellate mechanism. It highlights the political and practical issues in establishing such an
appellate mechanism, drawing on its comparison with the WTO Appellate Body. Emphasizing the need
to balance the interests of developed and developing countries, this article argues that the absence
of a structured method in the existing proposals to evaluate equal representation and fairness in
the institutional design for the appellate mechanism poses significant challenges. The article makes
specific proposals to address such challenges as the financial burden on developing countries, the
risk of procedural delays, and the requirement for impartial and diverse tribunal composition. These
considerations underscore the critical need to balance party autonomy with centralized oversight
and ensure that procedural reforms do not unintentionally disadvantage developing nations.
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The investor-state dispute settlement (ISDS) mechanism has come under intense scrutiny,
prompting widespread debate and calls for reform from various stakeholders, including
investors, governments, and advocacy groups.! A significant proposal in this discourse
involves the introduction of an appellate mechanism aimed at providing an additional layer
of assessment for arbitral awards. Advocates of this mechanism argue that it could address
the fundamental issues within ISDS and bolster the legitimacy of international investment
law.2 However, divided between competing objectives of finality and efficiency, divergent
views of different states on its utility, and the existing political environment after the crisis
of the World Trade Organization (WTO) Appellate Body create uncertainty for the introduc-
tion of an appellate mechanism for ISDS. Critical questions arise about how the advantages
of such an appellate mechanism can be maximized while mitigating potential risks.

! See, for example, I. DE LA RASILLA, ““The Greatest Victory’? Challenges and Opportunities for Mediation in
Investor-State Dispute Settlement” (2023) 38(1) ICSID Review-Foreign Investment Law Journal 169.

2 E, SARDINHA, “The Impetus for the Creation of an Appellate Mechanism” (2017) 32(3) ICSID Review-Foreign
Investment Law Journal 503.
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One key consideration in this debate is the issue of inconsistent legal interpretations
within the ISDS decisions, which undermines the predictability that investors and states
rely upon. Consistency in legal interpretation remains a cornerstone of any adjudicative
system. Yet, ISDS tribunals frequently render inconsistent decisions on identical or mate-
rially similar treaty provisions, reflecting the fragmented nature of the regime.* These
inconsistencies have led to widespread critique and calls for systemic reform, particu-
larly within the framework of the United Nations Commission on International Trade Law
(UNCITRAL) Working Group II1.* Addressing these inconsistencies through an appellate
mechanism could significantly bolster the regime’s perceived legitimacy.

The existing ISDS framework replicates international commercial arbitration in salient
ways, such as allowing inconsistent awards and lacking avenues for appeal. There is a
limited annulment process only for ISDS proceedings at the International Centre for the
Settlement of Investment Disputes (ICSID), that too has faced criticism.® This lack of unifor-
mity and logical consistency in ISDS arbitral decisions makes the ISDS system inefficient.
It can instil fear of legal action, hindering regulatory initiatives due to the possibility of
substantial financial liabilities. To address these challenges, the idea of implementing an
appellate mechanism has gained traction, offering a potential solution to enhance the
reliability, effectiveness, and predictability of the ISDS mechanism.®

Although the inconsistency of outcomes has raised significant concerns about the legit-
imacy of the ISDS system, which the proposed appellate mechanism aims to address, the
existing substantial technical issues can also undermine the credibility of this proposed
appellate mechanism. Any proposals for designing an appellate mechanism must ensure
a balance of interests between developed and developing countries. Equal participation
allows for a diversity of perspectives, which can lead to more balanced and equitable
decision-making, It will ensure an equitable development of the I1SDS framework, which is
equally important to enhance the legitimacy of the system and should be regarded by the
UNCITRAL Working Group III as one of the primary objectives of an appellate mechanism.
Ensuring that both developed and developing countries have a say in the appellate mech-
anism will help to maintain the fairness and legitimacy of the ISDS system. It will prevent
the perception that the system is biased towards the interests of more powerful developed
nations.” This is important because the economic and social contexts of developed and
developing countries can be quite different, and these differences need to be considered
in investor-state dispute resolution.® This article argues that the absence of a structured
method in the existing proposals to evaluate equal participation in the institutional design
for the appellate mechanism poses significant challenges.

3J. ARATO, C. BROWN, and F. ORTINO, “Parsing and Managing Inconsistency in ISDS” (2020) 21(2-3) Journal of
World Investment and Trade 336.

* Report of Working Group III (Investor-State Dispute Settlement Reform) on the Work of Its Thirty-Fifth Session, Report
of the United Nations Commission on International Trade Law (UNCITRAL), UN Doc. A/CN.9/935 (2018).

> R.L. WELLHAUSEN, “International Investment Law and Foreign Direct Reinvestment” (2019) 73(4)
International Organization 839; L.B. DECHAZOURNES, “Introduction to the Symposium on Sergio Puig and Gregory
Shaffer, ‘Imperfect Alternatives: Institutional Choice and the Reform of Investment Law, and Anthea Roberts,
‘Incremental, Systemic, and Paradigmatic Reform of Investor-State Arbitration™ (2018) 112 American Journal of
International Law 228.

© AJ. VAN DER BERG, “Appeal Mechanism for ISDS Awards: Interaction with the New York and ICSID
Conventions” (2019) 34(1) ICSID Review-Foreign Investment Law Journal 156; J.E. ALVAREZ, “ISDS Reform: The
Long View” (2021) 36(2) ICSID Review-Foreign Investment Law Journal 253.

7 Z. SHAFRUDDIN, “Investor-State Dispute Settlement Between Developed Countries: Why One Size Does Not
Fit All” (2019) 29 (4) The American Review of International Arbitration 429.

8 A. DE MESTRAL, “The Impact of Investor-state Arbitration on Developing Countries: An Update on Phase 2
of CIGI's Work on International Investment Law” The Centre for International Governance Innovation (22 November
2017), online: CIGI www.cigionline.org/articles/impact-investor-state-arbitration-developing-countries/.
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If all parties feel that they are fairly represented, their confidence in the ISDS system
will increase. This is essential for the system’s long-term sustainability and effectiveness.’
Historically, developing countries have often been on the receiving end of ISDS claims.
Equal participation in the new appellate system will help to address these power imbal-
ances and ensure that the interests of developing countries are adequately protected.'
These considerations underscore the critical need to balance party autonomy with cen-
tralized oversight and ensure that procedural reforms do not unintentionally disadvantage
developing nations. While a permanent appellate mechanism may resolve the issue of
inconsistency of outcomes, there are significant concerns regarding the concentration of
power it could bring, potentially leading to an unchecked institution that could reshape
legal norms in ways that were not initially anticipated. This is exacerbated by the lack
of clarity surrounding the selection procedures and specific responsibilities for the appel-
late mechanism’s members. On the other hand, a fair and balanced ISDS system with equal
participation of developed and developing countries will provide a reliable mechanism for
resolving disputes. It can encourage more foreign investment in developing countries. This
can contribute to economic growth and development.'

The financial and temporal burdens in ISDS also undermine its legitimacy by limit-
ing access for low-income states and smaller enterprises. With average costs exceeding
USD 6 million for claimants and a tribunal fee averaging USD 1 million, the current pro-
cess is both financially prohibitive and time-consuming, often taking up to 4.15 years in
cases favourable to investors.!? To enhance credibility, reforms must ensure that cost-
reduction and efficiency are balanced with the fairness of the proceedings, particularly for
resource-constrained states. Outcome trends reveal that 47.2 percent of cases result in full
or partial investor wins, with awarded amounts averaging USD 482.5 million but often show-
ing inconsistencies.!® Systemic issues such as limited arbitrator diversity and inconsistent
awards undermine neutrality and equity. Reform must enhance diversity and efficiency and
encompass procedural and substantive fairness alongside fairness and equity in the overall
design and structural elements of the ISDS framework."*

These concerns pose serious complexities to the creation of an ISDS appellate mecha-
nism." There is a need for a more nuanced and comprehensive analysis of the advantages
associated with an appellate mechanism for ISDS.* Key challenges include: (1) the overall
institutional design of the appellate mechanism ensuring equal participation and rep-
resentation by developing countries; (2) the financial burden associated with appellate
procedures, particularly for developing countries; (3) the risk of increased procedural
delays; (4) the need for impartial and diverse tribunal composition; and (5) reconciling
party autonomy with centralized oversight. These challenges form the analytical frame-
work for this article’s examination of the proposed ISDS appellate mechanism’s feasibility
and design.

? Ibid.

10 Shafruddin, supra note 7.

1 1bid.

12 D, BEHN, M. LANGFORD and L. LETOURNEAU-TREMBLAY, “Empirical Perspectives on Investment Arbitration:
What Do We Know? Does It Matter?” (2020) 21 (2-3) Journal of World Investment & Trade 188.

13 Ibid.

1 van der Berg, supra note 6; M. KINNEAR, “Current Developments in Investor-State Dispute Settlement: An
Overview of Substantive and Procedural Change in the Past Fifty Years” (2020) 17 University of St. Thomas Law
Journal 209.

15 Alvarez, supra note 6.

16 S.W. LEE, “ISDS Reform: Analysis on Establishing a Multilateral Investment Court System” (2021) 87(4)
Arbitration: The International Journal of Arbitration, Mediation and Dispute Management 484.
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The proposed appellate mechanism, advocated by the European Union (EU) and sup-
ported by the UNCITRAL Working Group III, promises to enhance consistency and cor-
rectness in ISDS awards.'” However, these potential benefits must be weighed against
significant concerns highlighted by the historical lack of representation of developing
countries and empirical evidence. For instance, the average duration of ISDS proceedings
already exceeds three years, and an appellate mechanism could further extend this time-
line, exacerbating access to justice concerns.'® Moreover, cost implications - where party
costs constitute over 90 percent of total expenses - pose significant barriers, particularly
for resource-constrained states.

In light of these considerations, this article examines the existing proposals for the
ISDS appellate mechanism. This examination provides valuable insights into the ongoing
reform initiatives within the UNCITRAL by analyzing the potential consequences within
procedural, substantive, and conflict resolution domains.' It is essential to recognize that
while the appellate mechanism is a crucial component of broader reform efforts, its impact
depends on various factors including its specific scope, powers, and responsibilities and the
method of member selection, which is yet to be defined. It is crucial to prioritize balancing
the interests of developed and developing countries by introducing special cost allocation
rules for developing states, ensuring that the creation of an appellate mechanism does not
disproportionately burden developing countries. Likewise, addressing the phenomena of
‘procedural misconduct’ by defending states is equally essential because such practices
disproportionately burden small- and medium-sized investors in developing countries.

The UNCITRAL Working Group Il acknowledges that while an appellate mechanism may
enhance legal consistency, it risks exacerbating procedural delays and cost burdens.?’ These
procedural inefficiencies, combined with structural concerns such as the lack of diversity
among arbitrators, undermine the interests of developing countries. Presently, arbitrator
representation is skewed towards high-income nations, marginalizing voices from develop-
ing states that are often the respondents in ISDS cases.”! To ensure equitable access, future
reforms must integrate cost-mitigation strategies, address procedural inefficiencies, and
promote inclusivity, restoring trust in the ISDS regime and enabling a fairer system for all
stakeholders.

The study of institutional design undertaken in this article is timely as the UNCITRAL
Working Group III is actively deliberating on draft provisions for an appellate mechanism.
Acknowledging the complexity of the reform process, this article does not advocate for
any specific international establishment, forum, or institution for an ISDS appellate mech-
anism. However, it offers a comprehensive overview of the challenges posed to the creation
of an appellate mechanism. The contribution of this article is in the form of specific pro-
posals for ensuring a balance of interests between developed and developing countries in
various design elements of an ISDS appellate mechanism. This analysis and proposals made
in this article aim to contribute meaningfully to the ongoing ISDS reform discussions by
highlighting potential issues in the institutional design of an appellate mechanism and sug-
gesting ways to address them. Understanding the trade-offs and imperfections associated

7 UNCITRAL, supra note 4.

18 | M.A. ZARATE et al., “Duration of Investor-State Dispute Settlement Proceedings” (2020) 21(2-3) Journal of
World Investment & Trade 300.

19 van der Berg, supra note 6.

2 possible reform of investor-State dispute settlement (ISDS) Appellate and multilateral court mechanisms Note by
the Secretariat, Report of the United Nations Commission on International Trade Law (UNCITRAL), UN Doc.
A/CN.9/WG.III/WP.185 (2020).

1 Behn, Langford and Létourneau-Tremblay, supra note 12.
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with different institutional options is crucial to ensuring an effective reform process and
favourable public policy outcomes.?

The discourse in this article is structured methodically, commencing with an exposi-
tion of the need for an appellate mechanism in Section I. Following that, Section II probes
the international perspectives on an ISDS appellate mechanism, analyzing various posi-
tions taken by states as compared to the EU’s proposals to the UNCITRAL Working Group
111 for an ISDS appellate mechanism. Highlighting the political challenges posed to the cre-
ation of an ISDS appellate mechanism, this section also presents a brief comparison of the
proposed appellate mechanism with the political crisis faced by the WTO Appellate Body.
Section III delves deeply into the innovative design elements for an ISDS appellate mecha-
nism, examining the challenges inherent to such an appellate mechanism and exploring
potential options to mitigate them. Last, Section IV provides a concise summary and
conclusion, encapsulating the overall analysis presented in this article.

I. Why do we need an ISDS appellate mechanism?

The prevailing ISDS system is marred by numerous challenges that pose potential threats to
its legitimacy as a fundamental practice within international law.” The absence of a formal
application of stare decisis means that specific rulings may appear inconsistent with the
broader body of ISDS case law or even contradict established principles of international law.
The lack of an appellate mechanism adds to the list of those challenges. As disputing parties
have limited avenues for challenging arbitral findings, this potentially leads to a lack of
incentive for arbitrators to adhere to a consistent legal doctrine across cases. This potential
of substantive inconsistency is exacerbated by the institution’s design factor, which is that
arbitrators are appointed on an ad hoc basis, giving rise to pressures that may influence
their decisions in favour of the party selecting them. The fact that arbitrators have the
incentive of reappointment by the same parties in subsequent cases and can advise clients
in multiple arbitrations may lead them to align with the interests of their clients in some
instances. These substantive and design factors collectively cast a shadow over the integrity
of the ISDS system and warrant careful consideration for solutions within international
legal discourse.*

An appellate mechanism in the ISDS system is a reform proposal that aims to address
concerns such as lack of consistency, coherence, predictability, and correctness of arbitral
decisions. An appellate mechanism would allow the parties, or a third party, to challenge
the awards issued by arbitral tribunals on certain grounds, such as errors of law or mani-
fest errors of fact, and have them reviewed by a higher body. Some of the advantages of an
appellate mechanism have been emphasized in the existing literature. For example, it could
enhance the legitimacy and credibility of the ISDS system by providing a higher level of
legal scrutiny and quality control over arbitral awards.? It could promote the development

22'S. PUIG and G. SHAFFER, “Imperfect Alternatives: Institutional Choice and the Reform of Investment Law”
(2018) 112(3) American Journal of International Law 361; S.W. SCHILL and G. VIDIGAL, “Designing Investment
Dispute Settlement a la Carte: Insights from Comparative Institutional Design Analysis” (2020) 18(1) The Law &
Practice of International Courts and Tribunals 314.

2 A, ROBERTS, “Incremental, Systemic, and Paradigmatic Reform of Investor-state Arbitration” (2018) 112(3)
American Journal of International Law 410.

24’5, MENON, “Adjudicator, Advocate, or Something in Between? Coming to Terms with the Role of the Party-
Appointed Arbitrator” (2017) 34(3) Journal of International Arbitration 347; I. DE LA RASILLA, “The Greatest
Victory'? Challenges and Opportunities for Mediation in Investor-State Dispute Settlement” (2023) 38(1) ICSID
Review-Foreign Investment Law Journal 169.

% R. HOWSE, “International Investment Law and Arbitration: A Conceptual Framework” in Héléne RUIZ FABRI,
ed., International Law and Litigation: A Look into Procedure (Nomos Verlagsgesellschaft mbH & Co. KG, 2019), 363-446.
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and harmonization of international investment law by creating a body of jurisprudence that
could guide future arbitrators and parties.?® It could reduce the need for annulment or set-
aside proceedings before national courts, which could vary in their standards and outcomes
and thus increase the finality and enforceability of awards.” Likewise, it could balance the
interests of investors and states by ensuring that both parties have an equal opportunity
to challenge and defend the awards.”® These advantages underscore the necessity of an
appellate mechanism, aligning with our position in this article that its implementation can
enhance the rule of law, provided it is supported by robust institutional design and stake-
holder collaboration, including effective representation by both developed and developing
countries.

On the other hand, some disadvantages of an ISDS appellate mechanism have also been
identified in the existing literature, which can be summarized as follows. It is claimed that
an ISDS appellate mechanism could increase the cost and duration of cases, as the parties
would have to bear the expenses of an additional layer of proceedings and face possible
delays in resolving their disputes.” It could undermine the autonomy and diversity of the
parties and arbitrators, as they would have less freedom to choose the applicable law, the
rules of procedure, and the decision-makers for their cases.®® It could create new sources
of inconsistency and unpredictability, as the appellate body may not have a uniform com-
position, mandate, or interpretation of the law and may face conflicting or overlapping
jurisdictions with other courts or tribunals.?! It could also raise practical and political chal-
lenges, such as the design, establishment, and funding of the appellate body, the selection
and appointment of its judges, and the acceptance and implementation of its decisions
by the parties and other stakeholders.*” While these challenges are significant, this arti-
cle argues that a balanced approach to the institutional design of the proposed appellate
mechanism can mitigate these risks through innovative procedural reforms and equitable
cost-sharing measures, ensuring consistency, efficiency and inclusivity.

The arguments for and against an ISDS appellate mechanism must be evaluated in
the context of international investment disputes, governed by the principles of equity,
effectiveness, and stability within the ISDS framework, being intricately linked with the
foundational principle of the rule of law in international law.** This symbiotic relationship
shapes doctrines such as the “Minimum Standard of Treatment” and “Fair and Equitable
Treatment” and their contemporary arbitral interpretations.** We believe implementing

26 B, SABAHI, L.A. LAIRD, and G.E. GISMONDI, “International Investment Law and Arbitration: History, Modern
Practice, and Future Prospects” (2018) 1(1) Brill Research Perspectives in International Investment Law and
Arbitration 1-64.

'S, CONSTANTIN, “Surviving and ICSID Award. Post-Award Remedies in ICSID Arbitration: A Perspective of
Contracting State’s Interest” (2021) 1(1) International Investment Law Journal 67.

8 A. ARCURI and F. MONTANARO, “Justice for All: Protecting the Public Interest in Investment Treaties” (2018)
59(8) Boston College Law Review 2791.

2 G, KAUFMANN-KOHLER and M. POTESTA, Investor-state Dispute Settlement and National Courts: Current Framework
and Reform Options (Cham, Switzerland: Springer International Publishing, 2020).

%0 S.R. COLE, “Arbitrator Diversity: Can It Be Achieved?” (2020) 98(XXX) Washington University Law Review 965.

31 Roberts, supra note 23.

32 M. LANGFORD, D. BEHN, and M.C. MALAGUTI, “The Quadrilemma: Appointing Adjudicators in Future
Investor-State Dispute Settlement” (2023) 14(2) Journal of International Dispute Settlement 149.

% S.W. SCHILL, “Reforming Investor-State Dispute Settlement: A (Comparative and International)
Constitutional Law Framework” (2017) 20(3) Journal of International Economic Law 649; Howse, supra note
25.

34 J. OSTRANSKY, “An Exercise in Equivocation: A Critique of Legitimate Expectations as a General Principle of
Law under the Fair and Equitable Treatment Standard” in A. GATTINI, A. TANZI and F. FONTANELLI, eds., General
Principles of Law and International Investment Arbitration (Netherlands: Brill | Nijhoff, 2018), 344-77; M.R. EMAMI, “Fair
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an appellate mechanism in ISDS can improve the rule of law. However, the actual achieve-
ment of this goal will depend on the institutional design of the appellate mechanism. In
this regard, both the “legitimacy” and “credibility” of an ISDS appellate mechanism are
primary parameters that require satisfaction. Appellate mechanisms can provide security,
predictability, and strategic planning but must navigate a complex trajectory to achieve
legitimacy.® Likewise, an appellate mechanism must meet the credibility test, which is
crucial for the efficacy of a dispute resolution system and imparts intangible advantages,
elevating overall legal practice.*® From the legitimacy and credibility standpoints, per-
ceived advantages of an appellate mechanism in ISDS can be categorized as “substantial”
and “abstract” in nature, as discussed below.

A. Substantial advantages

I. Precision versus scope: ensuring balance in legal interpretation

Scholars and practitioners observe ISDS decisions frequently deviating from precise treaty
language, leading to either excessively expansive or unduly restrictive interpretations.*’
The Metalclad case, for example, emphasizes the need for investment treaties to incorpo-
rate more explicit definitions and precise language, ensuring fairness and transparency and
preserving the defending state’s autonomy. Balancing investor interests with a state’s right
to regulate and effect policy changes calls for a nuanced approach within international
investment law, promoting a more equitable global investment landscape.®® Advocates of
the appellate mechanism argue for its incorporation to redress misinterpretations by intro-
ducing an added layer of evaluation.*® By mirroring a traditional appellate body, an ISDS
appellate mechanism would enhance clarity about appropriate methods of interpretation,
ensuring a more accurate delineation of binding obligations.” The WTO Appellate Body
offers a precedent for integrating appellate review into international dispute resolution.
However, unlike the WTO, the ISDS framework must navigate the additional complexity
of bilateral and multilateral treaty obligations, which may limit the uniformity and pre-
dictability that an appellate mechanism seeks to achieve. This necessitates a more nuanced
institutional design, prioritizing tailored procedural rules over a one-size-fits-all approach.
UNCITRAL's ongoing deliberations in Working Group IIl emphasize the need for a balanced
approach that addresses efficiency, legitimacy, and diverse stakeholder representation.*!
Similarly, the United Nations Conference on Trade and Development’s stocktaking of ISDS
reforms highlights the importance of addressing the financial and procedural implications

and Equitable Treatment Standard in International Investment Law: The Customary Status” (2021) 105 Journal of
Law, Policy and Globalization 111.

% Roberts, supra note 23.

36, ZIVKOVIC, “Pursuing and Reimagining the International Rule of Law through International Investment
Law” (2020) 12 Hague Journal on the Rule of Law 1; T. DIETZ, M. DOTZAUER and E.S. COHEN, “The Legitimacy
Crisis of Investor-state Arbitration and the New EU Investment Court System” (2019) 26(4) Review of International
Political Economy 749.

37 A. THOMPSON, T. BROUDE and Y.Z. HAFTEL, “Once Bitten, Twice Shy? Investment Disputes, State Sovereignty,
and Change in Treaty Design” (2019) 73(4) International Organization 859.

% M.M. MBENGUE, “Africa’s Voice in the Formation, Shaping and Redesign of International Investment Law”
(2019) 34(2) ICSID Review-Foreign Investment Law Journal 455.

% Wellhausen, supra note 5.

40 S. HINDELANG and C.P. SASSENRATH, “The Investment Chapters of the EU’s International Trade and
Investment Agreements in a Comparative Perspective”, European Parliament, Policy Department DG External
Policies, EP/EXPO/B/INTA/2015/01, 29 September 2015.

1 possible reform of investor-State dispute settlement (ISDS): Appellate mechanism Note by the Secretariat, Report of the
United Nations Commission on International Trade Law (UNCITRAL), UN Doc. A/CN.9/WG.III/WP.224 (2023).
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of appellate mechanisms, particularly to accommodate the needs of developing countries
and ensure equitable access to justice.*?

2. Precluding implications of overreach

Arbitral tribunals have the authority to interpret investment agreements and treaties by
the Vienna Convention of the Law of Treaties.* However, arbitrators may transgress their
jurisdictional boundaries in cases without explicit textual foundation or legal precedent,
leading to decisions beyond their authorized purview.* The Impregilo case highlighted
the potential overreach of tribunals where the tribunal invoked a “Most-Favoured-Nation
Treatment” provision and employed specific language, potentially stretching the bound-
aries of permissible interpretation.* To mitigate these issues, an ISDS appellate mechanism
would ensure that arbitral tribunals adhere to their predefined boundaries and overturn
awards that deviate from sound interpretative procedures or treaty text. However, the prac-
tical feasibility of this recourse is limited within the existing ICSID review process under the
ICSID annulment procedure, which prioritizes integrity and fairness. The challenge lies in
balancing due process with consistency and fidelity to the law.*

3. Preventing illogical outcomes

One of the critical issues an appellate mechanism could help resolve is the vague and
ambiguous nature of treaty commitments. When treaty terms are unclear, arbitrary inter-
pretations can lead to specific meanings that are practically and politically problem-
atic to implement. The Metalclad case highlighted the importance of disclosing relevant
information according to the “Minimum Standard of Treatment”.* According to this
interpretation, states were obligated to inform investors about potential legal or admin-
istrative duties. However, this requirement was deemed excessively burdensome, espe-
cially considering the challenges in determining the appropriate notification period for
investors.*® An appellate mechanism could discourage illogical conclusions by providing
nuanced perspectives and contextualizing issues. This contextualization can significantly
contribute to policy formulation and enhance the coherence of international treaties and
agreements.

2 United Nations Conference on Trade and Development, “Reforming Investment Dispute Settlement: A
Stocktaking” (March 2019), online: UNCTAD https://investmentpolicy.unctad.org/publications/1194/reforming-
investment-dispute-settlement-a-stocktaking.

* Vienna Convention of the Law of Treaties, 23 May 1969, 1155 U.N.T.S. 331, 8 L.L.M. 679 (entered into force on
27 January 1980) [VCLT]. See also, K. SARKANNE, “EU Law in Investment Arbitration: A View from International
Arbitral Tribunals” (2021) 5(1) Europe and the World: A Law Review 1; J. SCHEU and P. NIKOLOV, “Jurisdiction
of Tribunals to Settle Intra-EU Investment Treaty Disputes” (2021) 36(1) ICSID Review-Foreign Investment Law
Journal 171.

44 A, LINARES-CANTILLO, “The Intervention of Constitutional Courts in International Investment Law: The Case
of Colombia” (2021) 54 Cornell International Law Journal 4; S. WEI, “Guarding the Great Wall?—Jurisprudential
Review of Treaty Interpretative Tools in Chinese BIT-based Arbitration Cases” (2021) 37(1) Arbitration
International 239.

* Impregilo S.p.A. v. Argentine Republic (1), [2011] ICSID Case No. ARB/07/17. See also, P. RANJAN, “Trade-related
Aspects of Intellectual Property Rights Waiver at the World Trade Organization: A BIT of a Challenge” (2022) 56(3)
Journal of World Trade 523.

4 N. BERNASCONI-OSTERWALDER and H. MANN, “CETA and Investment: What Is It About and What Lies
Beyond?” in M.M. MBENGUE and S. SCHACHERER, eds., Foreign Investment Under the Comprehensive Economic and
Trade Agreement (CETA) (Cham, Switzerland: Springer International Publishing, 2019), 339.

7 Metalclad Corporation v. The United Mexican States, [2000] ICSID Case No. ARB(AF)/97/1 at para. 76.

8 Ibid.
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4. Clarity and consistency in legal interpretation

Tribunals play a crucial role in understanding the investment-related obligations of
investors and states within the broader framework of international legal principles.*
However, some tribunals have demonstrated a lack of understanding in this context, lead-
ing to misinterpretations or misapplications of treaty articles. A notable example of this
occurred in the RDC case, where the tribunal acknowledged relying on an outdated inter-
pretation of the North American Free Trade Agreement (NAFTA) while determining the
meaning of the “Minimum Standard of Treatment”.>® This decision was made despite dis-
crepancies between NAFTA and the relevant treaty instrument, that is, the Dominican
Republic-Central America Free Trade Agreement (CAFTA-DR).>* An appellate mechanism
in ISDS can potentially prompt tribunals to identify key aspects of legal agreements metic-
ulously. This anticipation of potential appellate review compels tribunals to systematically
analyze these elements within the broader context of international law. Failing precise
interpretation by arbitrators, the appellate mechanism serves as a corrective mechanism,
inherently predisposed to appreciate the broader contextual underpinnings when issu-
ing decisions after tribunal rulings. This symbiotic relationship encourages a more refined
analysis of legal agreements and contributes to the development of robust and contextually
informed jurisprudence within ISDS.

B. Abstract advantages

The advantages discussed above centre on the potential of an appellate mechanism to
address tangible challenges within current ISDS judgments. Yet, the utility of an appellate
mechanism extends beyond resolving overt issues, as it also holds the promise of mitigating
subtler but contentious concerns that undermine the legitimacy and credibility of the ISDS
system, One such problem revolves around the perceived lack of arbitrator freedom and
impartiality, while another pertains to scepticism regarding the authority of the ISDS sys-
tem, both internally and externally. Advocates for implementing an appellate mechanism
argue that a secondary layer of review could rectify these concerns, reshaping the public
and institutional perceptions of foreign investment rules. Considering these potential ben-
efits is of paramount importance. In practical terms, the efficacy of the rule of law hinges
significantly on its implementation, a process intricately linked with societal institutions
and legal frameworks. Introducing an appellate mechanism into the existing ISDS frame-
work can, therefore, offer additional advantages, reinforcing the contested domain of law
and enhancing the overall functionality of ISDS.

Procedural fairness in the selection of arbitrators is a prime concern in this regard. The
contentions surrounding partiality and bias within ISDS primarily stem from the arbitra-
tor appointment process, particularly when the parties involved are empowered to select
them. This system allows limited constraints on factors such as preconceived legal judg-
ments and subsequent reappointments, creating potential biases to manifest.>” Notably, in

 P,M. NORTON, “The Role of Precedent in the Development of International Investment Law” (2018) 33(1)
ICSID Review-Foreign Investment Law Journal 280; M.R. MADSEN, P. CEBULAK and M. WIEBUSCH, “Backlash
against International Courts: Explaining the Forms and Patterns of Resistance to International Courts” (2018) 14(2)
International Journal of Law in Context 197.

50 Railroad Development Corporation (RDC) v. Republic of Guatemala, [2012] ICSID Case No. ARB/07/23.

1 P. DUMBERRY, “‘Cross Treaty Interpretation’ en bloc or How CAFTA-DR Tribunals Are Systematically
Interpreting the FET Standard Based on NAFTA Case Law” (2023) 22(2) The Law & Practice of International Courts
and Tribunals 384; 0.E. GARCIA-BOLIVAR, “Railroad Development Corporation v Republic of Guatemala: The First
CAFTA Award on the Merits” (2013) 28(1) ICSID Review-Foreign Investment Law Journal 27.

52 J.P. ELM, “Behavioral Insights into International Arbitration: An Analysis of How-to De-Bias Arbitrators”
(2016) 27(1) The American Review of International Arbitration 2017. See also, International Bar Association,
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the ad hoc model where arbitrators are reimbursed based on hourly rates, a strong inclina-
tion toward perpetuating this approach to appointments emerges, raising concerns about
the neutrality of decisions. Reappointments further complicate matters, as arbitrators
may become predisposed to favour the interests of the appointing parties over rendering
accurate judgments.>® Four fundamental biases or impacts are particularly salient within
ISDS:**

1. Selection of arbitrators: Parties’ ability to select arbitrators allows them to choose
individuals favourably disposed toward their case, potentially compromising impar-
tiality.

2. Affiliation effect: Arbitrators appointed by parties may exhibit unconscious bias, lead-
ing them to favour the nominating party, compromising their impartiality and
independence.

3. Compensation effect: The prospect of reappointment and financial incentives can
influence arbitrators’ decisions. This effect can be intensified by the remuneration
received from appointments and other forms of capital, such as social standing.

4, Cognitive impact: Various factors, including procedural norms, diplomatic standards,
and societal ideals, shape the pool of potential candidates. This influence may lead
to prioritizing certain legal ideals, such as predictability, over others, such as fair-
ness, exacerbating biases. External pressures from peers and conformity further
compound this issue.

Proponents of an appellate mechanism posit that establishing a permanent body can
mitigate biases arising from the nomination process and the informal structure of arbitral
tribunals.>® A permanent group of members, selected for fixed terms irrespective of tenden-
cies evident in judgments, can curtail the impact of arbitrators’ selections, affiliations, and
compensation. Additionally, diversifying appellate mechanism membership could mitigate
the epistemic and cultural influences, fostering a more balanced and unbiased adjudicative
process.*®

Mitigating the challenges above and bolstering the legitimacy and credibility of ISDS
mechanisms may entail the establishment of an appellate mechanism staffed by impartial
and tenured professionals. These individuals would operate autonomously, free from affili-
ations with arbitrators and external stakeholders such as law firms.>” Refining the selection
processes of arbitrators and severing their affiliations with disputing parties can cultivate
an atmosphere of fairness and objectivity, mirroring the judicial functions inherent in tra-
ditional legal systems.*® In a parallel vein, akin to the structure of the appellate mechanism,
which is devoid of reappointment incentives, this analysis seeks to establish a framework
that is both consistent and predictable, thereby mitigating potential biases.

“Consistency, efficiency and transparency in investment treaty arbitration A report by the IBA Arbitration
Subcommittee on Investment Treaty Arbitration” (November 2018), online: International Bar Association https://
uncitral.un.org/sites/uncitral.un.org/files/investment_treaty_report_2018_full.pdf.

53 N. SALAR, “Institutional Arbitration versus Ad Hoc Arbitration: Determining the Right Choice” (2023) 15(3)
Journal of Legal Affairs and Dispute Resolution in Engineering and Construction 06523002-1.

% Cole, supra note 30.

> Roberts, supra note 23.

%¢ Langford, Behn and Malaguti, supra note 32.

7 T.D. GRANT and F.S. KIEFF, “Appointing Arbitrators: Tenure, Public Confidence, and a Middle Road for ISDS
Reform” (2022) 43 Michigan Journal of International Law 171.

%8 Roberts, supra note 23; M. POTESTA and G. KAUFMANN-KOHLER, “Can the Mauritius Convention Serve as a
Model for the Reform of Investor-state Arbitration in Connection with the Introduction of a Permanent Investment
Tribunal or an Appeal Mechanism? Analysis and Roadmap” Geneva Center for International Dispute Settlement (3 June
2016), online: CIDS cids_research_paper_mauritius.pdf (un.org).
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Il. International perspectives on the ISDS appellate mechanism

This section presents an analysis of positions taken by states on the proposed ISDS appel-
late mechanism. Specifically, based on key aspects of state submissions to UNCITRAL, we
reflect on how positions taken by different states align with or differ from each other, as
well as with the EU’s proposal to UNCITRAL on the creation of an appellate mechanism
for ISDS. This section then compares the potential ISDS appellate mechanism and the WTO
Appellate Body, considering whether the cessation of the WTO Appellate Body’s function
in 2019 impacts the political support for the ISDS appellate mechanism.

A. Analysis of state positions on the ISDS appellate mechanism

As the ISDS has faced criticism for its perceived lack of consistency, transparency, and fair-
ness, the idea of an appellate mechanism within ISDS has emerged as a potential reform to
address these concerns. However, the ISDS appellate mechanism debate reveals a spectrum
of perspectives shaped by economic interests, policy priorities, and international dispute
resolution experiences of different states.

The EU has staunchly supported a structured and transparent appellate mechanism.
Since 2015, the EU has advocated for a multilateral investment court with an appellate
body to enhance the legitimacy and consistency of ISDS.> Drawing inspiration from the
WTO Appellate Body, the EU envisions a permanent multilateral investment court with an
impartial judiciary, a clear selection process for judges, and transparent procedures. In its
submission to UNCITRAL, the EU outlined its proposal emphasizing consistency and judi-
cial independence as fundamental pillars of reform.® However, developing countries have
expressed reservations on the EU’s proposal.

In its submission to UNCITRAL Working Group 111, the Government of Indonesia empha-
sized the need for a balanced reform of the ISDS mechanism that protects both investors’
rights and states’ regulatory autonomy. Indonesia underscored that the procedural and sub-
stantive elements of ISDS are inherently intertwined, cautioning against any reform that
might inadvertently increase costs or extend the dispute resolution timeline.®' Indonesia
argued that procedural law is inherently substantive and vice versa, making it diffi-
cult to separate the two without undermining the effectiveness of the ISDS mechanism.
Additionally, Indonesia raised several other critiques against the proposed appellate mech-
anism for ISDS. Indonesia highlighted the issue of exaggerated claims by investors, which
can lead to significant economic pressure on developing states. It suggested establishing
guidelines to curb such risks, including a checks-and-balances mechanism for claims and a
code of conduct for arbitrators. Indonesia expressed concern that the threat of ISDS could
lead to a “regulatory chill”, where governments hesitate to undertake legitimate regulatory
measures for fear of legal claims by investors. This could hinder the government’s right to
regulate in the public interest. Indonesia proposed several options for reform, including
providing more safeguards in both substantive and ISDS provisions, allowing investors to
make claims to international arbitration only after exhausting local remedies, requiring
separate written consent for investors to make ISDS claims, and introducing mandatory

%% See, European Commission, “Multilateral Investment Court project”, online: European Commission https://
policy.trade.ec.europa.eu/enforcement-and-protection/multilateral-investment-court-project_en; and for rele-
vant document see, European Commission, “Multilateral Investment Court project: Relevant documents”, online:
European Commission https://policy.trade.ec.europa.eu/enforcement-and-protection/multilateral-investment-
court-project/relevant-documents_en.

6 possible reform of investor-State dispute settlement (ISDS) Submission from the European Union and its Member
States, Report by the United Nations Commission on International Trade Law (UNCITRAL), UN Doc.
A/CN.9/WG.III/WP.159/Add.1 (2019).

61 US: A/CN.9/WG.III/WP.156.
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mediation as an alternative dispute resolution method before proceeding to ISDS. These
critiques reflect Indonesia’s broader concerns about how creating an appellate mechanism
alone will resolve the issues with the current ISDS mechanism and suggest a more balanced
and equitable approach to ISDS reform.

The submission by Chile, Israel, and Japan emphasizes a flexible “suite” approach to
ISDS reform, allowing states to adopt a tailored mix of procedural measures based on
their unique needs.®* This approach offers tools such as early dismissal of frivolous claims,
enhanced arbitrator ethics, and mechanisms for consistent treaty interpretation through
non-disputing party submissions. It emphasizes preserving procedural flexibility to pre-
vent prolonged disputes and rising litigation costs. While these states did not outright reject
an appellate mechanism, they cautioned against any reform that might inadvertently pro-
long disputes or raise costs, particularly for developing countries. This approach contrasts
with more rigid reform proposals by offering a customizable and pragmatic pathway to ISDS
reform,

Likewise, in their submission to UNCITRAL Working Group III, developing nations such
as Chile, Mexico, and Peru, who are also joined by Japan, have prioritized systemic reforms
through procedural flexibility rather than a rigid appellate mechanism.®® They cautioned
against any reform that might inadvertently prolong disputes or raise costs, particularly
for developing countries.

South Africa, by contrast, has taken a more fundamental approach, advocating for the
replacement of ISDS with alternative dispute settlement mechanisms.®* South Africa’s sub-
mission emphasizes the need for a comprehensive and inclusive approach to ISDS reform,
focusing on sustainable development and public policy issues. Unlike other countries that
proposed a flexible “suite” approach, South Africa advocates for systemic reform that
integrates human rights and environmental considerations into investment treaties. They
stress the importance of policy space for host states to regulate in the public interest and
propose alternatives to ISDS, such as dispute prevention policies, alternative dispute resolu-
tion, and the exhaustion of local remedies. South Africa also highlights the need for investor
obligations and counterclaims to balance the rights and responsibilities of investors and
states. While they acknowledge the potential benefits of an appellate mechanism or a mul-
tilateral investment court, they caution against reforms that do not address the substantive
inequities and imbalances in the current ISDS system. Overall, South Africa’s approach con-
trasts with other submissions by emphasizing the integration of sustainable development
goals and human rights into the investment dispute resolution framework.

China, on the other hand, has adopted a more flexible but cautious approach.®® While
China has acknowledged the potential benefits of an appellate mechanism in improving
legal certainty, it emphasized the importance of state sovereignty and the diversity of
legal systems. China’s proposals for reform include establishing a permanent appellate
mechanism to improve error-correcting processes, retaining the right of parties to appoint
arbitrators, improving rules for arbitrators, promoting alternative dispute resolution mea-
sures, implementing pre-arbitration consultation procedures, and ensuring transparency
in third-party funding. China advocates for a multilateral approach to ISDS reform, sup-
porting joint efforts of Member States and cooperation with international organizations
to develop multilateral rules. Overall, China’s approach focuses on enhancing the sta-
bility, predictability, and fairness of the arbitration process while maintaining the core

2 A/CN.9/WG.III/WP.163.
% A/CN.9/WG.III/WP.182.
4 A/CN.9/WG.III/WP.176.
% A/CN.9/WG.III/WP.177.
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functions of the ISDS mechanism. In line with its overall approach of propagating incre-
mental adoption of international law norms by developing countries,*® China has advocated
for a gradual, step-by-step reform process that allows states to opt in according to their
circumstances and preferences.®’

Table 1 below presents a comparative chart of divergent priorities and interests of these
states on the proposed ISDS appellate mechanism.

Several alignments and divergences emerge when comparing these state positions with
the EU’s proposal. The EU and China recognize the potential advantages of an appel-
late mechanism in enhancing consistency and predictability in investment arbitration.
However, they also differ in their approaches, with the EU advocating for a comprehen-
sive and immediate establishment of an appellate mechanism (which the EU refers to as a
multilateral investment court). At the same time, China prefers a flexible and incremental
reform process. In contrast, Japan, along with Chile and Israel, shares concerns about the
need for reform but remains cautious about the practical implications - such as increased
costs and delays - that a rigid appellate system might entail.

Effective representation typically requires broad and diverse participation to ensure that
the interests and concerns of all stakeholders are adequately addressed. The exact number
of developing countries actively participating in UNCITRAL Working Group III discussions
varies by session. However, it is known that a significant portion of the 116 states involved
includes developing countries. Based on the latest sessions of UNCITRAL Working Group
11, approximately 40 developing countries actively participated in the discussions. This
includes countries from Africa, Asia, and Latin America, reflecting a broad interest in the
reform process.

B. Comparison with the WTO appellate body

The potential ISDS appellate mechanism draws parallels with the WTO Appellate Body, par-
ticularly in its aim to enhance consistency and predictability in rulings. Incidentally, the
cessation of the WTO Appellate Body in 2019 has considerable implications for the political
support of an ISDS appellate mechanism. The WTO Appellate Body, once a cornerstone of
the multilateral trading system, ceased to function effectively due to the inability to appoint
new members, primarily because the US blocked appointments over concerns of judicial
overreach and procedural issues.®® This development has eroded confidence in multilateral
adjudicative mechanisms and underscores the political challenges inherent in establishing
and maintaining such bodies.®

The paralysis of the WTO Appellate Body serves as a cautionary example, reinforcing
scepticism among powerful states like the US regarding the delegation of adjudicative
authority to international institutions.” It highlights the risks of political disagreements

 Which is evident from China’s engagement with other proposals for reform in international law, such as
its support for relativism in the implementation of human rights and environmental norms. See, for example, J.
DELISLE. “China’s Approach to International Law: A Historical Perspective” (2000) 94 Proceedings of the Annual
Meeting (American Society of International Law) 267.

67 Possible reform of investor-State dispute settlement (ISDS) Submission from the Government of China, Report by the
United Nations Commission on International Trade Law (UNCITRAL), UN Doc. A/CN.9/WG.III/WP.177 (2019).

6 See, for example, Jens LEHNE, Crisis at the WTO: Is the Blocking of Appointments to the WTO Appellate Body by the
United States Legally Justified? (Berlin: Carl Grossmann Verlag, 2019).

% Kristen HOPEWELL, “The (Surprise) Return of Development Policy Space in the Multilateral Trading System:
What the WTO Appellate Body Blockage Means for the Developmental State” (2024) 31(4) Review of International
Political Economy 1245.

7® Weihuan ZHOU and Henry GAO, “Overreaching’ or ‘Overreacting’? Reflections on the Judicial Function and
Approaches of WTO Appellate Body” (2019) 53(6) Journal of World Trade 951.
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Table 1. Major states’ positions on ISDS appellate mechanism.

UNCITRAL
Submission

State Position Key Arguments Reference

EU Advocates for a permanent Supports transparency and A/CN.9/WG.NI/
multilateral appellate judicial independence, WP.159/Add. |
mechanism. inspired by the WTO

Appellate Body model.

Indonesia The current ISDS ISDS reform must integrate A/CN.9/WGL.III/
mechanism is fundamentally both procedural and WP.156
flawed, unduly exposing substantive safeguards to
states to financial and legal balance investor rights with
risks while undermining state regulatory autonomy.
their regulatory autonomy.

Chile, Israel, The submission advocates The proposal argues that A/CN.9/WG.II/

Japan, Mexico, for a flexible “suite” targeted procedural reforms WP.182

and Peru approach to ISDS reform, — such as early dismissal of
allowing states to select frivolous claims and
from a menu of systemic expedited handling of
reforms that best address preliminary objections — can
their specific needs. It significantly reduce the cost
emphasizes enhancing and duration of disputes. It
procedural efficiency and asserts that these
reducing costs over cost-effective, systemic
introducing an appellate measures are better suited
mechanism. to address inefficiencies than

establishing a more complex
appellate system.

South Africa Emphasizes addressing the Prioritizes strengthening AICN.O/WGL.III/
financial and administrative domestic legal frameworks WP.176
challenges for and cost-effective solutions.
resource-constrained states.

China Adopts a cautious approach, Emphasizes state sovereignty A/CN.9/WG.NI/
supporting gradual reform and respect for diverse legal WP.177
with flexibility. systems.

Chile, Israel Supports incremental Emphasizes balancing of A/CN.9/WG.NI/

and Japan reforms, wary of delays and investor rights with states’ WP.163

costs from appellate
mechanisms.

regulatory autonomy.

undermining the effectiveness of appellate mechanisms,” thereby affecting the enthusi-
asm of some states in supporting similar structures in the ISDS context. Although the EU
appears to remain steadfast in its commitment to judicial settlement of international dis-
putes,’” the challenges faced by the WTO Appellate Body provide lessons for designing

7 Giuseppe ZACCARIA, “You're Fired! International Courts, Re-contracting, and the WTO Appellate Body during
the Trump Presidency” (2022) 13(3) Global Policy 322.

72 To find a temporary solution to the impasse of WTO Appellate Body, the EU and a few trade partners have
set up a multi-party interim appeal arbitration arrangement (MPIA). See the EU Parliament briefing note, Think
Tank European Parliament, “International trade dispute settlement: WTO Appellate Body crisis and the multiparty

Downloaded from https://www.cambridge.org/core. IP address: 13.201.136.108, on 30 Aug 2025 at 23:03:53, subject to the Cambridge Core terms of use, available at
https://www.cambridge.org/core/terms. https://doi.org/10.1017/52044251325000098


https://www.cambridge.org/core/terms
https://doi.org/10.1017/S2044251325000098
https://www.cambridge.org/core

Asian Journal of International Law 339

a more robust and resilient appellate system for investment disputes, with clearer man-
dates and safeguards against political interference. The cessation of the WTO Appellate
Body has introduced additional considerations into the debate on the creation of an ISDS
appellate mechanism, highlighting the potential vulnerabilities of international appellate
mechanisms to political disputes. While it may have dampened the political support for an
ISDS appellate mechanism among some states, powerful proponents like the EU continue
to argue for its necessity in fostering a fair and predictable investment environment.”

In the current political climate, a balanced institutional design for an ISDS appellate
mechanism that addresses the diverse concerns and priorities of both developed and devel-
oping countries can help foster a broader consensus. As favoured by China, adopting a
flexible and incremental approach can accommodate the varying levels of readiness and
acceptance among countries. This allows for gradual adjustments and reforms, making it
easier for both developed and developing nations to adapt without feeling overwhelmed
by immediate, comprehensive changes. This approach, backed by a structurally balanced
appellate mechanism, should effectively address the sovereignty and national interest
concerns highlighted by the US. Simultaneously, it would enhance consistency and pre-
dictability in investment arbitration, aligning with the common goals of the EU and
China.

The following section presents specific proposals to ensure a balanced institutional
design for an ISDS appellate mechanism. These proposals aim to bridge the gaps between
different national positions, fostering a more cooperative and mutually acceptable inter-
national investment dispute resolution system.

lll. Institutional design for an ISDS appellate mechanism

A multilateral instrument is under consideration to harmonize I1SDS reforms globally, offer-
ing provisions and mechanisms for states to adopt and create a cohesive framework. This
instrument seeks to address systemic issues and promote uniformity in investment dispute
resolution.” Recent Working Group Il meetings and their accompanying annotated agen-
das provide valuable insights into deliberations and progress.”® These documents detail the
topics discussed, decisions made, and future work plans, offering a comprehensive view of
the reform trajectory.”®

The complexity associated with establishing an appellate mechanism in the context of
ISDS stems from its inherent impracticality and the imperative need to rectify the lack
of neutrality within the ISDS framework. A fundamental inquiry arises: can an increased
number of hearings serve as a viable solution to this challenge? Or would it inadver-
tently exacerbate the issues of prolonged timelines and heightened financial burdens?
This inquiry necessitates carefully examining the complicated balance between accom-
modating the dual public-private nature of investor-state disputes and reconciling the

interim appeal arrangement” (14 April 2021), online: Think Tank European Parliament www.europarl.europa.eu/
thinktank/en/document/EPRS_BRI(2021)690521.

7> With the EU’s active advocacy, the UNCITRAL Commission in its 57th session of 24 June-12 July 2024 adopted in
principle the Statute of an Advisory Centre on International Investment Dispute Resolution, see Report of the United
Nations Commission on International Trade Law Fifty-seventh session (24 June-12 July 2024), UN Doc. A/79/17 (2024).

74 Possible Reform of Investor-State Dispute Settlement (ISDS) Draft Multilateral Instrument on ISDS Reform Note by
the Secretariat, Report by the United Nations Commission on International Trade Law (UNCITRAL), UN Doc
A/CN.9/WG.III/WP.246 (2024).

7> Annotated Provisional Agenda, Report by the United Nations Commission on International Trade Law
(UNCITRAL), UN Doc. A/CN.9/WG.III/WP.243 (2024).

76 Report of Working Group III (Investor-State Dispute Settlement Reform) on the work of Its forty-ninth session (Vienna,
23-27 September 2024), Report by the United Nations Commission on International Trade Law (UNCITRAL), UN Doc.
A/CN.9/1194 (2024).
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divergent demands of party autonomy and centralized control. The design of the appellate
mechanism must balance party autonomy with the efficiency needed to preserve legiti-
macy. Addressing issues such as arbitrator selection and time constraints will be key to
ensuring the system is accessible without undermining the legitimacy of the dispute res-
olution process. It requires a nuanced approach that balances practicality, fairness, and
cost-effectiveness, considering the tribunal’s composition, expeditious adjudication, and
affordability for all stakeholders involved.

A. Ad hoc or permanent appellate tribunal

The “revolving door” phenomenon of arbitrators, where the same individuals frequently
serve across multiple tribunals, raises significant credibility concerns. This practice can
undermine impartiality and erode the perceived legitimacy of ISDS, especially when arbi-
trators may feel influenced by party affiliations or their future reappointments.’”” Ensuring
the appellate tribunal’s independence and impartiality is crucial for effectively addressing
these issues and upholding its functions.

The institution’s nature shapes the tribunal’s composition and alters the arbitrators’
intent. Two views exist: interim or ad hoc and permanent appellate tribunals. Permanency,
having a stable and enduring framework, fosters consistency and clarifies norms, which
is crucial in uncertain investment contexts where legal frameworks, regulatory envi-
ronments, or geopolitical landscapes are subject to frequent changes or ambiguity. The
repetition of similar cases in investment disputes, along with unclear interpretations of
rules and the public law aspect of ISDS, requires a permanent tribunal for the appellate
mechanism instead of an ad hoc tribunal to resolve issues of legitimacy and inconsis-
tent decisions.”® Ad hoc arbitration in investor-state disputes has shadowed the legitimacy
and compromised neutrality of arbitrators, which will remain a concern in ISDS appeals.
Repeated appointments in this model can impact award neutrality.

In addressing the legitimacy and neutrality challenges inherent in ad hoc arbitration,
a novel approach involves synergizing arbitrators’ aspirations for reappointment with a
comparative public law mindset.” Although the acceptance of comparative public law by
states and society has not influenced arbitrators’ decisions, leveraging their desire for con-
tinuity can steer them towards a public law path of analysis.®® This strategic alignment
can be achieved despite necessitating an appellate body, enhancing consistency in ISDS
awards. However, this tactic should coincide with comprehensive institutional reforms,
The institutional design significantly shapes the landscape of ad hoc arbitration, and
integrating public law mechanisms becomes imperative for compatibility.®! By combin-
ing arbitrators’ motivations with systemic changes, the investment in institutional reform
becomes an essential precursor, ensuring a harmonious blend of arbitrators’ expertise and
the application of public law principles in arbitration proceedings.

77 M. LANGFORD, D. BEHN and R.H. LIE, “The Revolving Door in International Investment Arbitration” (2017)
20(2) Journal of International Economic Law 301.

78 possible reform of investor-State dispute settlement (ISDS) Submission from the European Union, Report by the United
Nations Commission on International Trade Law (UNCITRAL), UN Doc. A/CN.9/WG.III/WP.145 (2017). See also,
E. SARDINHA, “The Impetus for the Creation of an Appellate Mechanism” (2017) 32(3) ICSID Review-Foreign
Investment Law Journal 503.

7 C.A. ROGERS, “The Politics of International Investment Arbitrators” (2013) 12 Santa Clara Journal of
International Law 223.

80 S.W. SCHILL, “Deference in Investment Treaty Arbitration: Re-conceptualizing the Standard of Review” (2012)
3(3) Journal of International Dispute Settlement 577.

81 S, JUBRAN-BALLAN, “How Institutions Matter: On the Judicial Reasoning of Investment Treaty Arbitration
Awards” (2018) 41 Houston Journal of International Law 57.
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Introducing a permanent appellate tribunal requires that arbitrators abstain from affili-
ations with other organizations, ensuring unwavering neutrality. In this setup, arbitrators’
focus transcends recurrent appointments, honing in on the case’s legal intricacies. The
permanency guarantees insulation from external influences, fostering a reliance on estab-
lished precedents and bolstering judicial independence, akin to the robust framework of
the WTO appellate mechanism.®? Notably, the shift towards a permanent appellate tribunal
recalibrates arbitrators’ attention from party affiliations to shaping influential legal prece-
dents. This contrasts with commercial arbitration and underlines the tribunal’s dedication
to unwavering legal application and institutional prestige. A permanent tribunal forges
stable rules by championing consistency across numerous cases, mitigating arbitrator dis-
cretion.® Crucially, this structure curtails conflicts of interest and potential injustices,
underscoring the imperative need for concrete, permanent mechanisms that guide and
confine arbitrators’ application of the law, an indispensable endeavour amid the inherently
nuanced landscape of 1SDS.3

Integrating comparative public law principles into investment arbitration presents a
pivotal opportunity for enhancing fairness and coherence.® The proposal to establish a per-
manent appellate tribunal for ISDS aims to enhance fairness, consistency, and transparency.
This reform envisions a permanent appellate body capable of interpreting treaties with a
public law approach, offering a more consistent and impartial mechanism for resolving
investment disputes. By redefining the institutional design of investment arbitration, this
reform proposal seeks to balance the interests of investors and states, foster predictability,
and ensure prudent dispute resolution. Additionally, the proposal emphasizes the creation
of a permanent body to address concerns about impartiality and consistency in ISDS, detail-
ing the selection process, qualifications, and ethical standards for tribunal members.®
Reforming procedural aspects of ISDS is a central focus of ongoing efforts, addressing issues
such as transparency, third-party participation, and the conduct of proceedings. Draft pro-
visions provide detailed explanations and rationales, facilitating a deeper understanding of
the proposed changes.®’

The proposed establishment of a permanent appellate tribunal aims to address the
inconsistencies and lack of predictability in the current ISDS system, which relies on ad hoc
arbitration panels. A permanent appellate tribunal would provide a permanent expert body
that enhances fairness, coherence, and transparency in adjudication. Integrating compar-
ative public law methodology, a permanent appellate tribunal can create a more consistent
framework for interpreting treaties and resolving disputes, drawing on established norms
from various legal systems.®® This approach would balance investor protections with states’

82 M. FELDMAN, “Investment Arbitration Appellate Mechanism Options: Consistency, Accuracy, and Balance of
Power” (2017) 32(3) ICSID Review-Foreign Investment Law Journal 528.

8 Roberts, supra note 23.

8 S.W. SCHILL, “The Sixth Path: Reforming Investment Law from Within’ in J.E. KALICKI and A. JOUBIN-BRET,
eds., Reshaping the Investor-State Dispute Settlement System (Netherlands: Brill | Nijhoff, 2015), 621-52.

8 J.A. MAUPIN, “Public and Private in International Investment Law: An Integrated Systems Approach” (2013)
54 Virginia Journal of International Law 367; G. ZARRA, “The Issue of Incoherence in Investment Arbitration: Is
There Need for a Systemic Reform?” (2018) 17(1) Chinese Journal of International Law 137.

8 Possible Reform of Investor-State Dispute Settlement (ISDS) Draft statute of a standing cechanism for the resolution of
international investment disputes Note by the Secretariat, Report by the United Nations Commission on International
Trade Law (UNCITRAL), UN Doc. A/CN.9/WG.II[/WP.239 (2024).

87 Possible Reform of Investor-State Dispute Settlement (ISDS) Draft Provisions on procedural and cross-cutting issues Note
by the Secretariat, Report by the United Nations Commission on International Trade Law (UNCITRAL), UN Doc.
A/CN.9/WG.III/WP.244 (2024).

8 G. VAN HARTEN, Investment Treaty Arbitration and Public Law (Oxford: Oxford University Press, 2010).
See also S.W. SCHILL, The Multilateralization of International Investment Law (Cambridge: Cambridge University
Press, 2013).
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regulatory rights, improving the overall predictability and legitimacy of ISDS outcomes.*
Furthermore, the establishment of a permanent appellate tribunal would contribute to
greater transparency and accountability, offering a more equitable process through per-
manent tribunal members and consistent decision-making.”

B. Selection of appellate tribunal members

In establishing a permanent appellate tribunal akin to the WTO, addressing complexities in
composition is vital. The details of member selection pose significant challenges, requiring
careful consideration and sensitivity. The selection process for appellate tribunal members
necessitates a nuanced approach, intertwining legal and domestic policy considerations for
effective implementation.

|. The selection criteria for appellate tribunal members
A novel perspective in this context highlights the intricate balance necessary in arbitrator
selection, particularly in ISDS. Emphasizing Lord Denning’s wisdom, choosing arbitrators
is pivotal in dispute resolution, demanding independence, impartiality, and profound legal
acumen.”® Stringent procedural criteria are imperative to prevent the appointment of
potentially biased arbitrators. The appellate mechanism enhances decision consistency and
influences various aspects of the first-instance interim tribunal, including the adequacy
of arbitral award reasoning, arbitrators’ neutrality, and appointments. The existence of
the appellate mechanism itself binds the interim tribunal. At the same time, the review
function improves arbitration quality and disciplines arbitrators; the mechanism’s design
guards against external influences. However, potential biases exist in the appellate tri-
bunal’s composition. Guided by their position, members spontaneously uphold a higher
standard of reasoning and neutrality, ensuring legal understanding prevails.
Canada-European Union Comprehensive Economic and Trade Agreement (CETA)*? and
European Union-Vietnam Investment Protection Agreement (EVIPA)*® share common
principles in the selection of members for their appellate tribunals. CETA mirrors the rules
for appointing members of the WTO Appellate Body, requiring judicial qualifications or rec-
ognized expertise in relevant fields and adherence to internationally accepted norms. In
contrast, EVIPA stipulates that members must be the “highest judicial officer” in their home
country. For the ISDS appellate body, ensuring impartiality and expertise is paramount,
necessitating permanent members with a strong judicial reputation, professional compe-
tence, and specialized knowledge in investment law, with a preference for former judges
from domestic appellate mechanisms. Reference to the practice of “high-ranking” appellate
body arbitrators in EVIPA further supports this criterion. The arbitral tribunal within the
appellate mechanism should consist of qualified individuals with strict restrictions on other

8 C. FOSTER, “A New Stratosphere? Investment Treaty Arbitration As ‘Internationalized Public Law™ (2015)
64(2) The International and Comparative Law Quarterly 461.

% World Investment Report 2013: Global Value Chains: Investment and Trade for Development, Report by the United
Nations Conference on Trade and Development (UNCTAD) (2013).

%1 As stated in L.G. GARCIA, “Making Impossible Investor-state Reform Possible” in Jean E. KALICKI and Anna
JOUBIN-BRET, eds., Reshaping the Investor-State Dispute Settlement System: Journeys for the 21st Century (Netherlands:
Brill | Nijhoff, 2015), 424-36.

%2 Canada-European Union Comprehensive Economic and Trade Agreement, 30 October 2016 (entered into force pro-
visionally 21 September 2017), online: Official Journal of the European Union https://eur-lex.europa.eu/legal-
content/EN/TXT/PDF/?uri=CELEX:22017A0114(01) [CETA].

% EU-Vietnam Investment Protection Agreement, 30 June 2019 (entered into force on 1 August 2020),
online: Electronic Database of Investment Treaties https://edit.wti.org/document/show/66f74a5f-5c00-455d-
97f5-709f837d2bb4 [EVIPA], Article 3.38.
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professional activities, recognized expertise in law, and a background in public law, align-
ing with the mechanism’s purpose of thorough legal scrutiny in the context of investment
treaties and international investments.

2. How to select appellate tribunal members

As per Article 3 of the ICSID Convention,” the centre is mandated to have mediators
and arbitrators appointed by each state party, along with the chairman of the cen-
tre’s administrative committee, However, the appellate mechanism should be modelled
after the EU’s approach to the appeals system adopted in CETA and the WTO appellate
body.”” Furthermore, the investment chapter in the Transatlantic Trade and Investment
Partnership (TTIP) outlines the process for selecting judges for the Tribunal of First
Instance, which provides another practical example that can be considered.”® Article 9 of
the TTIP’s investment chapter provides that the Tribunal will comprise five judges from
EU Member States, five from the US, and five from nationals of third countries. Article 9(6)
further states that the Tribunal shall hear cases in divisions consisting of three Judges, of
whom one shall be a national of a Member State of the European Union, one a national of
the United States and one a national of a third country. The division shall be chaired by
the Judge who is a national of a third country.”” The CETA provisions are similar to those of
the TTIP’s investment chapter.”® Article 17 of the WTO’s Dispute Settlement Understanding
requires the Appellate Body to comprise individuals broadly representative of WTO mem-
bership but not affiliated with any government.” Compared with the above two options,
the design of the WTO appellate mechanism is worth consideration. This is because the
appellate mechanism needs to be widely accepted.

3. Adequate representation of different stakeholders

Although only some countries may initially support the establishment of the appellate
mechanism, the design of an ISDS appellate tribunal should prioritize balancing the rep-
resentation of developed and developing countries and capital-exporting and importing
countries in its composition.'® The different regional and legal patterns and the conflicting
interests of investors and countries, capital-exporting and capital-importing countries, the
local public as key stakeholders, and relevant interest groups should also be considered.'!

%4 Convention on the Settlement of Investment Disputes Between States and Nationals of Other States, 18 March 1965,
575 U.N.T.S. 159, 4 L.L.M. 532 (entered into force 14 October 1966) [ICSID Convention], Article 3.

% M. HUBER and G. TEREPOSKY, “The WTO Appellate Body: Viability as a Model for an Investor-State Dispute
Settlement Appellate Mechanism” (2017) 32(3) ICSID Review-Foreign Investment Law Journal 545,

% The Transatlantic Trade and Investment Partnership (TTIP) was a proposed comprehensive trade deal
between the European Union (EU) and the United States (US). The TTIP would have been a companion agree-
ment to the Trans-Pacific Partnership (TPP), from which the US withdrew in 2017. On 15 April 2019, the Council of
Europe declared the TTIP negotiations to be obsolete and no longer relevant. See, online: Transatlantic Trade and
Investment Partnership (TTIP) - Documents https://policy.trade.ec.europa.eu/eu-trade-relationships-country-
and-region/countries-and-regions/united-states/eu-negotiating-texts-ttip_en. See, for the EU Commission’s
draft text of the TTIP’s investment chapter, online www.europarl.europa.eu/meetdocs/2014_2019/documents/
inta/dv/tradoc_153807/tradoc_153807en.pdf.

7 EU Commission’s draft text of the TTIP’s investment chapter, supra note 97.

% CETA, supra note 92, Article 8.7.

% Understanding on Rules and Procedures Governing the Settlement of Disputes, Annex 2 of the Marrakesh Agreement
Establishing the World Trade Organization, 15 April 1994, 1869 U.N.T.S. 401 (entered into force 1 January 1995) [WTO
DSU], Article 17.

10 yan den Berg, supra note 6; N. BLACKABY, “Testing the Procedural Limits of the Treaty System: The
Argentinean Experience” Transnational Dispute Management (2005), online: 2(2) Transnational Dispute Management
www.transnational-dispute-management.com/article.asp?key=405.

101 International Centre for the Settlement of Investment Disputes (ICSID), “ICSID Annual Report
20127 (2012), online: ICSID https://icsid.worldbank.org/sites/default/files/publications/annual-report/en/2012-
annual-report-english.pdf.
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4. Number, appointment process, and tenure of appellate tribunal members

The number of appellate tribunal members could be fifteen, as in CETA and TTIP’s invest-
ment chapter, with the selection committee interviewing and negotiating a recommenda-
tion. The candidate will not be approved and appointed if the disputing parties disagree
with the recommendation. The proposed term of office for the judges of the Tribunal of
First Instance in TTIP’s investment chapter is six years,'® while the term of office of CETA
members is five years,'® and the term of office of WTO Appellate Panel members is four
years,'® all renewable once. The ISDS appellate tribunal could follow these examples and
set the term of office at five years, renewable once.

If a fair and transparent process is established for the selection of members of the
appellate tribunal, the tribunal constituted through that process will be more willing to
undertake measures and rules that enhance greater transparency, which will enhance not
only the legitimacy and transparency of the mechanism but also satisfy the requirements
of due process. These measures and rules drawn up by the appellate tribunal will be more
flexible and up-to-date than the case-by-case appointment tribunals in the present ISDS
system.'® With a formal process for deciding on the appointment of appellate adjudica-
tors, this model would be more transparent than the original ISDS commercial arbitration
designation mechanism, which requires establishing a transparent selection process and a
selection committee with the Contracting States recommending candidates.

C. Mixed (ad hoc and permanent) composition of members in appellate tribunal

Selecting members marks just the outset of resolving disputes through the ISDS appellate
mechanism. It is pivotal to deliberate whether an appellate tribunal should comprise solely
permanent members or a chosen subset. This decision must align with established norms
for arbitrator appointments in the first instance, mindful of the ISDS appellate mechanism’s
unique blend of public and private dimensions.

In ISDS, diverse methodologies have emerged in arbitrator appointment practices,
each offering unique advantages and challenges. The conventional avenues include cross-
appointments, ad hoc selections, circular appointments, institution-driven choices, and
hybrid models integrating party and institutional appointments.'®® A notable innovation
is the random appointment approach introduced by the TTIP’s investment chapter, which
injects an element of unpredictability into the arbitration tribunal’s composition.'®” While
this unpredictability poses challenges, circular appointments offer a degree of foresight.
Disputing parties can anticipate arbitral tribunal’s compositions by scrutinizing past cases.

Notably, the emergence of party-appointed and institution-appointed approaches to
arbitrators has reshaped the landscape. Institution-appointed models, where the institu-
tion designates the presiding arbitrator while parties choose the remaining arbitrators,
have gained traction, enhancing transparency and accountability.!®® Recent treaties like

102 EU Commission’s draft text of the TTIP’s investment chapter, supra note 97, Article 9(5).

103 CETA, supra note 92, Article 8.27.

104 WTO DSU, supra note 99, Article 17.2.

105 G. BOTTINI, “Reform of the Investor-State Arbitration Regime: The Appeal Proposal” in Jean E. KALICKI
and Anna JOUBIN-BRET, eds., Reshaping the Investor-State Dispute Settlement System: Journeys for the 21st Century
(Netherlands: Brill | Nijhoff, 2015), 455-73.

106 A, BJORKLUND, M. BUNGENBERG, M. CHI and C. TITI, “Selection and Appointment of International
Adjudicators: Structural Options for ISDS Reform” Academic Forum on ISDS Concept Paper 2019/11 (17 September
2019), online: Social Science Research Network https://papers.ssrn.com/sol3/papers.cfm?abstract_id=
3787334.

107 EU Commission’s draft text of the TTIP’s investment chapter, supra note 97, Article 9(9).

108 5.D. FRANCK, “Using Investor-State Mediation Rules to Promote Conflict Management: An Introductory
Guide” (2014) 29(1) ICSID Review-Foreign Investment Law Journal 66.
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CETA have embraced this approach, enabling treaty-based institutions to select the presid-
ing arbitrator from a limited pool when parties disagree. This shift significantly influences
the parties’ selection process, compelling them to navigate within defined parameters.
Consequently, the evolving landscape for an appellate tribunal demands a nuanced under-
standing of these methods, encouraging stakeholders to adapt and strategize effectively
within the framework of these innovative appointment mechanisms. For instance, the ICSID
appellate mechanism proposes an institutional designation with a fifteen-member appeals
panel. The Administrative Committee will select and appoint the panel members. At the
same time, the Secretary-General will determine the panel’s Composition for each case,
typically consisting of three members unless the parties agree otherwise.'*

The process of appointing arbitrators in ISDS involves complex considerations, balanc-
ing party autonomy, institutional authority, and the demands of a public law context.''?
The current debate centres around how parties should be allowed to exercise their auton-
omy versus institutional intervention in the selection process. The nature of the appellate
mechanism significantly impacts this power dynamic, often limiting party autonomy and
necessitating institutional arrangements.”'! There are divergent approaches to existing
ISDS frameworks. Some advocate for a fixed composition, eliminating party choice, while
others propose a compromise where parties can select arbitrators from a pool of per-
manent members. While preserving some autonomy, the latter approach faces criticism
for potentially constraining party control.''? This tension between autonomy and control
becomes more pronounced than in ad hoc arbitration, where parties enjoy more freedom
in arbitrator selection.

However, the concept of party autonomy is constrained by the public law essence of
investment disputes.''® This inherent limitation is geared toward ensuring due process and
fairness and necessitates a delicate balance. One solution is allowing parties to select an
appellate tribunal from a predetermined pool, preserving a measure of autonomy while
respecting the hybrid nature of ISDS. The pivotal role of appointments of appellate tri-
bunals cannot be overstated; it significantly impacts their diligence and impartiality. In
this context, reputation emerges as a powerful motivator. Mindful of their perceived bias,
appellate tribunal members may struggle to secure appointments just as they do with the
appointment of the arbitral tribunal itself, compelling them to uphold fairness and jus-
tice. However, to maintain credibility, it is imperative to establish strict time limits for
appointments and clear criteria for challenging arbitrators. The measures aim to reduce
delays and promote transparency in the ISDS framework, balancing party autonomy, insti-
tutional authority, and public law, ensuring a fair and acceptable appellate mechanism for
international investment disputes.

D. Ethical guidelines and incentives for appellate tribunal members

The professional ethics of arbitrators are crucial for the legitimacy and credibility of
the ISDS mechanism. A higher ethical standard for arbitrators would reinforce these

19 International Centre for Settlement of Investment Disputes (ICSID) World Bank Group, “Proposals for
Amendment of the ICSID Rules, Working Paper # 2, Volume 1” (March 2019), online https://icsid.worldbank.org/
sites/default/files/amendments/Vol_1.pdf, Annex 5-6.

10 D, GAUKRODGER, “Appointing Authorities and the Selection of Arbitrators in Investor-State Dispute
Settlement: An Overview” OECD (March 2018), online: OECD www.oecd.org/investment/investment-policy/ISDS-
Appointing-Authorities-Arbitration-March-2018.pdf.

11 p, KASHWAN, L.M. MACLEAN and G.A. GARCIA-LOPEZ, “Rethinking Power and Institutions in the Shadows of
Neoliberalism: (An Introduction to a Special Issue of World Development)” (2019) 120 World Development 133.

112 Gaukrodger, supra note 110.

13 M.O. DICKSON, “Party Autonomy and Justice in International Commercial Arbitration” (2018) 60(1)
International Journal of Law and Management 114,
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considerations and protect public interest."'* However, the ad hoc system of arbitra-
tor appointments in the current ISDS has limitations in optimizing the award process,
leading to the arbitrator neutrality problem and public interest challenge.'”® The ethi-
cal requirements for members of the arbitral tribunals are higher in both CETA and TTIP,
emphasizing that personal interests, external pressures, and political considerations should
not influence arbitrators.''¢

As an ISDS appellate tribunal will be a more public law judicial body, its members should
have a higher standard of ethics than in commercial arbitration.''” The code of ethics for an
appellate tribunal should be distinguished from other commercial arbitration codes, incor-
porating the public interest into the code of ethics. Members of appellate tribunals should
adhere to other codes of conduct on issues such as disclosure, neutrality, and confiden-
tiality."'® The presence of full-time arbitrators in international investment law introduces
concerns regarding economic incentives. Advocates argue that investment treaty norms
promote investment by mitigating investment risk and lowering dispute-related costs.
However, the economic impact on ISDS arbitrators prompts questions about whether rep-
utational concerns sufficiently replace financial incentives.!* The potential incentive for
arbitrators to expand the ISDS mechanism into a for-profit mechanism raises concerns
about potential ethical issues for arbitrators.

Concerns about economic incentives for arbitrators in investment arbitration also
require attention. While some argue that investment treaty norms reduce dispute-related
costs and risks, others highlight the potential for arbitrators to exploit the system for finan-
cial gain. To mitigate this, remuneration structures such as those in TTIP, which combine a
fixed retainer and variable fees, can balance financial security with fairness and neutrality.
Remuneration can be set comparable to the WTO (approximately USD 200,000 annually),
which is supplemented by per diem fees.'® This remuneration structure ensures consis-
tency, balancing financial efficiency with adjudicative demands. Likewise, the judges of the
International Tribunal for the Law of the Sea (ITLOS) receive a base salary supplemented
by additional compensation for ad hoc services. This dual approach maintains judicial inde-
pendence and ensures financial concerns do not compromise decision-making.'* Similarly,
the International Court of Justice (ICJ) and the European Court of Human Rights (ECtHR)
offer examples of how remuneration arrangements can be managed in permanent adju-
dicative bodies. Judges at the IC] receive a fixed annual salary determined by the United

114 C. GIORGETTI, “The Draft Code of Conduct for Adjudicators in Investor-State Dispute Settlement: A Low-
hanging Fruit in the ISDS Reform Process” (2023) 14(2) Journal of International Dispute Settlement 176.

115 Y, NGANGJOH-HODU and C.C. AJIBO, “ICSID Annulment Procedure and the WTO Appellate System: The Case
for an Appellate System for Investment Arbitration” (2015) 6(2) Journal of International Dispute Settlement 308.

116 G, UNUVAR and T. KREFT, “Impossible Ethics? A Critical Analysis of the Rules on Qualifications and Conduct of
Adjudicators in the New EU Investment Treaties” in G. UNUVAR, J. LAM and S. DOTHAN, eds., Permanent Investment
Courts. European Yearbook of International Economic Law (Cham, Switzerland: Springer, 2020), 119-50.

117 Giorgetti, supra note 114.

118 5 K, KASHYAP and K.M. FATHIMA, “Ethical Rules of Conduct in Arbitration” (2021) 6(4) International Journal
of Law, Management and Humanities 727.

119 1, JOHNSON and L. SACHS, “Investment Treaties, Investor-state Dispute Settlement, and Inequality: How
International Rules and Institutions Can Exacerbate Domestic Disparities” in L. JOHNSON and L. SACHS, eds.,
International Policy Rules and Inequality: Implications for Global Economic Governance (New York: Columbia University
Press, 2019), 112-42.

120 United Nations Commission on International Trade Law, “Cost and Financing of a Permanent
Multilateral Body” (7 December 2021), online: UNCITRAL https://uncitral.un.org/sites/uncitral.un.org/files/
media-documents/uncitral/en/cost_and_financing of a_permanent_multilateral_body_0.pdf.

121 International Tribunal for the Law of the Sea, “General Information: Finances of the Tribunal”, online: ITLOS
www.itlos.org/en/main/general-information/finances/.
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Nations. As of 2023, this base salary amounts to USD 191,263, with the President receiv-
ing an additional special supplementary allowance of USD 25,000.'% Judges of the ECtHR
receive a fixed annual salary, which the Council of Europe determines.

These remuneration arrangements reflect the significant responsibilities and workload
of the tribunal associated with their roles. The proposed ISDS appellate mechanism could
adopt a similar model to enhance its credibility and efficiency. The ISDS Appellate Tribunal’s
reputation as a permanent arbitrator, contributing to rule harmonization, attracts pro-
fessionals to prioritize reputation over financial gains. Aligning with the WTO model,
this reputation-centric approach motivates arbitrators to make impartial decisions. A cru-
cial consideration is establishing a recusal system for permanent arbitrators, especially
when cases involve their country of nationality.'?® The reputation of an ISDS appellate tri-
bunal member and its function of harmonizing and reshaping rules would be attractive to
potential arbitration professionals.

E. Time limit control of ISDS appellate mechanism

A key critique of implementing an appellate mechanism is that it may exacerbate proce-
dural delays. Such delays undermine the system’s legitimacy, particularly for developing
countries facing financial constraints and requiring timely dispute resolution. Any appeal
process must be carefully structured to ensure speed without sacrificing due process.
Investment arbitration, a process fraught with complexities and various involved parties,
often results in a final award taking four to five years to be rendered.'* This extended time-
frame is a core issue within the ICSID and the broader international investment dispute
resolution field.'” In adherence to prevailing conventions, it is customary for an arbitration
hearing to endure for approximately 3.3 years before a conclusive resolution is reached.'?®
However, where one of the parties opts for the annulment of the award, an additional period
of eighteen months is typically appended to the proceedings, while WTO disputes typically
take six to nine months.'”” However, the length of procedures varies due to the complex-
ity of investment disputes and the involvement of different parties, arbitrators, lawyers,
witnesses, and experts. As such, addressing the issue of time efficiency within investment
arbitration remains a critical area for improvement.

The delays inherent in investment arbitration often stem from the intricate nature of
involving states as respondents.'?® Unlike private parties, states must navigate complex
bureaucratic channels, engaging senior officials and government agencies to formulate a
cohesive defence strategy. This intricate decision-making process is rooted in political and
practical realities, considering that arbitral tribunals typically grant states a grace period.
When contemplating the establishment of an appellate mechanism, it is imperative to focus
on its efficiency. A streamlined process enhances legitimacy and ensures timely resolution,
safeguarding the parties’ rights. However, it is crucial to strike a balance. While efficiency

122 International Court of Justice, “Members of the Court”, online: ICJ https://icj-cij.org/members.

123 EU Commission’s draft text of the TTIP’s investment chapter, supra note 97, ANNEX II, Code of Conduct for
Members of the Tribunal, the Appeal Tribunal and Mediators.

124 J KARTON, “International Arbitration as Comparative Law in Action” (2020) 2 Journal of Dispute Resolution
293.

1251 E. TRAKMAN, “The ICSID Under Siege” (2013) 45 Cornell International Law Journal 603; A. RAV1V, “Achieving
aFaster ICSID” in Jean E. KALICKI and Anna JOUBIN-BRET, eds., Reshaping the Investor-State Dispute Settlement System:
Journeys for the 21st Century (Netherlands: Brill | Nijhoff, 2015), 653-717.

126 Behn, Langford and Létourneau-Tremblay, supra note 12.

127 WTO DSU, supra note 99, Article 12 (8)~(9).

128 Queen Mary University of London, “2010 International Arbitration Survey: Choices in
International ~Arbitration”, online: QMUL https://arbitration.qgmul.ac.uk/media/arbitration/docs/2010_
InternationalArbitrationSurveyReport.pdf.
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expedites justice, the appellate process must remain firmly grounded in principles of due
process.’® In light of the absence of detailed rules in agreements like CETA and TTIP, it
becomes vital to dissect the delay nodes in ICSID proceedings and glean insights from mech-
anisms such as the WTO and domestic justice systems to craft an effective and fair ISDS
appellate mechanism.

I. Time limit for application and registration

To enhance the efficiency of international arbitration procedures, it is imperative to
address the delays encountered in the preliminary stages of the process. A significant
source of these delays lies in examining the case and determining the arbitral tribunal’s
jurisdiction, often leading to protracted procedural timelines. One viable solution is to
implement an “agreed-upon” appellate mechanism that can help speed up the filing process
by eliminating the need for a thorough jurisdictional review.

Under Article 36, paragraph 3 of the ICSID Convention, the Secretary-General must assess
whether ICSID has jurisdiction over the disputes upon request.'*® Introducing an appellate
mechanism where parties mutually consent to its jurisdiction would prevent the necessity
for a stringent jurisdictional review during the filing process. Once the parties submit the
required appeal materials within a stipulated time frame, they can promptly initiate the
appeal procedure. To ensure swift progression, it is essential to impose legal deadlines for
both parties to file appeals after receiving the award. Drawing inspiration from existing
models such as CETA and TTIP, which limit a ninety-day appeal period, a deadline would
encourage parties to promptly exercise their right of appeal and seamlessly integrate the
initial arbitration and appeal processes.'!

However, introducing an appellate mechanism raises questions about the appealabil-
ity of jurisdictional objections. It becomes crucial to determine whether such complaints
can be appealed and, if so, how to expedite their review during the appeal stage to pre-
vent prolonged procedures. To address this concern, a careful examination of arbitration
filing and jurisdictional review is necessary in the first instance. Paragraph 5 of Article
41 of the ICSID Arbitration Rules permits the arbitral tribunal to judge whether a claim
lacks legal interest, including assessing ICSID’s jurisdiction.'** To prevent redundancy and
conflicts, it is imperative to differentiate between the Secretary-General’s filing review
and the tribunal’s review. Ensuring consistency and efficiency in arbitration proceedings
requires a nuanced approach to the Secretary-General’s role. To avoid unnecessary delays,
the Secretary-General’s review should focus on excluding cases clearly beyond the dispute
settlement’s scope, not conducting substantive reviews. To streamline the process, a fixed
thirty-day review period is proposed, with the option for automatic filing if no decision is
reached. Parties should retain the right to appeal within ten or fifteen days if the Secretary-
General does not file a case. Addressing concerns of unqualified cases, allocating expenses
becomes pivotal, with plaintiffs bearing costs for non-jurisdictional claims. The appellate
body should focus on inadmissibility and jurisdictional objection appeals within a sixty-day

129 M. RISVAS, “International Law as the Basis for Extending Arbitration Agreements Concluded by States or
State Entities to Non-signatories” (2022) 71(1) International & Comparative Law Quarterly 183.

130 ICSID Convention, supra note 95, Article 36(3).

131 E, SARDINHA, “The New EU-led Approach to Investor-state Arbitration: The Investment Tribunal System in
the Comprehensive Economic Trade Agreement (CETA) and the EU-Vietnam Free Trade Agreement” (2017) 32(3)
ICSID Review-Foreign Investment Law Journal 625.

132 Rules of Procedure for Arbitration Proceedings (the Arbitration Rules) of ICSID adopted by the Administrative Council
of the Centre pursuant to Article 6(1)(c) of the ICSID Convention, 25 September 1967 (entered into force 1 January
1968) [ICSID Arbitration Rules], Rule 41(5).
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review period.'** Implementing these reforms can streamline the appeals process, ensuring
a fair, efficient, and expeditious resolution of international disputes.

2. Limiting the time of the arbitrator selection phase

The selection and challenge of arbitrators is a crucial aspect of time compression in arbitra-
tion. The disputing party places great importance on selecting arbitrators to ensure their
position is favoured, resulting in significant time spent on this procedure. Party auton-
omy and institutional limitation can be further accelerated in the appellate mechanism.
International arbitration has a significantly longer composition time than domestic courts,
with an average duration of 220 days for tribunal composition, and this timeframe ranges
from 91 days in the fastest cases to 546 days in the slowest scenarios.’** The lengthy process
of composing the arbitration tribunal is costly for disputing parties choosing arbitrators.
While many view arbitrator selections as beneficial, some ICSID member states may prefer
limiting this right. This consideration affects the appellate mechanism’s design, striving
to balance disputing parties’ choice of arbitrators with efficiency. Importantly, maintain-
ing the disputing party’s right to select an arbitrator does not imply an overly prolonged
appointment procedure.

Article 2 of the ICSID arbitration rules'® outlines the tribunal composition. If parties
cannot agree on arbitrator appointments, the suing party proposes names within ten days,
and the respondent replies within twenty. If an arbitral tribunal is not established within
sixty days, either party may request one under Article 37(2)(b) of the ICSID Convention,
and the Secretary-General shall automatically agree. If an arbitral tribunal is not formed
within ninety days, a party may request ICSID for arbitrator appointments in thirty days.
However, in practice, arbitrator selection times exceed four months due to Article 3 lack-
ing time constraints. The cancellation procedure exacerbates time issues, as the chairman
appoints an Interim Committee faster than disputing parties nominate a tribunal.”*® While
still longer than court or WTO processes, this streamlines the initial arbitrator appointment
for disputing parties. A mandatory institution designation rule would replace the current
optional procedure, curtailing cross-appointment time. Due to the limited scope, the time
frame for cross-appointments is strictly set at twenty days, and for the selection of two
arbitrators in the cross-appointment, it should not exceed ten days. Failure to reach an
agreement within this time prompts direct appointment by the institution, preserving dis-
puting parties’ autonomy but encouraging timely action, adhering to the principle of “use
it or lose it”. The organization’s designated time should be further restricted to ten days.

Furthermore, the ICSID Convention' allows parties to challenge arbitrators, halt-
ing proceedings until a decision on the arbitrator’s qualification is reached. This right
is vital for investment arbitration, preserving fairness and legitimacy. Challenges must
be raised promptly, preferably before proceedings conclude. The ICSID Arbitration Rules
state that unchallenged members should proceed without the challenged arbitrator if
they form a simple majority and within thirty days for cases of a challenged arbitrator
before the pre-arbitration constitution.'*® For the above problem, a reform proposition
suggests a thirty-day limit for filing challenges, aligning ICSID’s rules with international

133 Raviv, supra note 125, 653-717.

134D, Gaukrodger and K. Gordon, “Inter-Governmental Evaluation of Investor-State Dispute Settlement: Recent
Work at the OECD-Hosted Freedom of Investment Roundtable” in Jean E. KALICKI and Anna JOUBIN-BRET, eds.,
Reshaping the Investor-State Dispute Settlement System: Journeys for the 21st Century (Netherlands: Brill | Nijhoff, 2015),
597-620.

135 ICSID Arbitration Rules, supra note 132, Rule 2.

136 ICSID Convention, supra note 95, Articles 12-16.

137 Ibid., Article 57.

138 Ibid., Article 58; ICSID Arbitration Rules, supra note 132, Rule 23.
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standards set by institutions like the International Criminal Court (ICC),"*® UNCITRAL,"°
International Centre for Dispute Resolution (ICDR),**! Hong Kong International Arbitration
Centre (HKIAC),'*? and China International Economic and Trade Arbitration Commission
(CIETAC),'* allowing only fifteen to thirty days for similar challenges.** Professor Schreuer,
in his comments on the ICSID Arbitration Rules, emphasized that Article 9, paragraph 1,
requires the challenging party to raise a disqualification challenge as soon as it identifies a
potential ground for disqualification.'*® Nevertheless, he deems this rule unreasonable and
proposes its amendment within the appellate mechanism. To enhance transparency, the
arbitration tribunal is required to furnish the list of its members and relevant personnel to
the parties before the hearing. Additionally, before court proceedings, the arbitrator must
inquire whether either party perceives any ineligibility or reason for avoidance. Failure
to raise objections at this stage implies acceptance of the tribunal’s composition. Notably,
the burden of providing conclusive evidence to establish the arbitrator’s ineligibility rests
with the challenging party. This procedural refinement aligns with the overarching aim of
ensuring fairness and clarity in the arbitration process.

3. Limiting the duration of formal arbitration proceedings

The process from tribunal constitution to award issuance is a critical juncture demanding
enhanced efficiency in formal arbitration. Specific measures need to be adopted within the
appellate mechanism to achieve this. First, instituting a mandatory initiation of proceed-
ings within sixty days of an appellate tribunal’s formation can mitigate unnecessary delays
caused by parties or the tribunal. This mandatory timeline ensures a swift commencement,
eliminating deliberate postponements.

Second, addressing the time-consuming aspect of filing pleadings is crucial. Establishing
fixed deadlines for written submissions, such as sixty days for memoranda and counter-
memoranda, followed by a thirty-day response limit, accelerates the process. Notably,
setting page limits on written submissions can further encourage focused and expeditious
arguments, fostering a more streamlined process.'*®

Third, improving the review standard for extension requests is crucial, with strict cri-
teria for granting extensions and thorough scrutiny of extension reasons. The arbitration
rules lack a specific review standard for extensions, allowing the tribunal discretion. To

139 The International Criminal Court (ICC) is governed by the Rome Statute of the International Criminal Court, 17
July 1998, 2187 U.N.T.S 3 (entered into force 1 July 2002) [Rome Statute].

140 At its Twenty-first Session (resolution 2205 (XXI)), the General Assembly established the United Nations
Commission on International Trade Law (UNCITRAL) to promote the progressive harmonization and unification
of the law of international trade.

141 Established in 1996 as the global component of the American Arbitration Association, the International
Centre for Dispute Resolution (ICDR) provides conflict-management services including the design and develop-
ment of alternative dispute resolution (ADR) systems for corporations, unions, government agencies, law firms,
and the courts.

142 The Hong Kong International Arbitration Centre (HKIAC) was established in 1985 by a group of businesspeo-
ple and professionals to provide dispute resolution services in Asia.

43 Formerly known as the Foreign Trade Arbitration Commission, the China International Economic and
Trade Arbitration Commission (CIETAC) was created in April 1956 under the China Council for the Promotion
of International Trade (CCPIT) in accordance with the Decision Concerning the Establishment of A Foreign Trade
Arbitration Commission Within the China Council For the Promotion of International Trade adopted on 6 May
1954 at the 215th session of the Government Administration Council, China.

144 Arbitration Rules of the London International Court of Arbitration (LICA), Article 10.3; UNCITRAL Arbitration
Rules, Article 13(1). ICDR International Arbitration Rules, Article 8(1); HKIAC Administered Arbitration Rules,
Article 11.7; CIETAC Arbitration Rules, Article 30(3); Stockholm Chamber of Commerce (SCC) Arbitration Rules.
Article 15 (2).

145 C,H. SCHREUER, The ICSID Convention: A Commentary (Cambridge: Cambridge University Press, 2009), 31.

146 ICSID Arbitration Rules, supra note 132, Rule 20(1)(c).
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address this, the appellate mechanism should establish a clear extension standard with
strict limitations on reasons for extension. Deferred hearings often arise from obstacles
in the arbitration process, and a rigorous examination of the necessity for extensions is
crucial to prevent delays.'*’

Fourth, the American appeal court’s practice can be used to improve efficiency. The court
allows three briefs: one each for the appellant and appellee and one reply brief for the
appellant.'*® The appellant must submit a brief within forty days after filing the case, the
appellee must submit a reply within thirty days, and the appellant should submit opinions
within fourteen days of reply.'* The overall procedure can be completed in at most eighty-
four days. The briefs have a limit on word count, with the first two being 14,000 words and
the last being 7,000 words.'*® Oral arguments are limited to twenty minutes; double that
time is allowed in complex cases.'*! The ISDS appellate mechanism may need to be refined
to avoid a lengthy first-instance appellate mechanism. For hearings, post-trial submissions
can be limited to one round, allowing arbitrators to focus on award drafting.

Fifth, the ICSID Arbitration Rules do not limit the time to render the award. Article 36
stipulates that an award must be rendered within 120 days of the hearing, with a 60-day
extension if it cannot be completed. However, this Rule does not require the tribunal to
conclude the proceedings. The tribunal may wait until the award is written before closing
the proceedings. Article 38(1) states that proceedings are closed when parties have com-
pleted their submissions, but the tribunal may reopen if new facts emerge. In 2012, the
average time between the last hearing and award issuance was thirteen months, with the
fastest being five and a half months and the slowest being thirty-two months.'**

Lastly, a clear timeline for award rendering is crucial, including the point of conclud-
ing proceedings and counting the writing period. A strict timeline, similar to the WTO
Appellate Body’s sixty to ninety-day deadline for final decisions, and a limit not exceeding
nine months from panel establishment to decision issuance would ensure expeditious res-
olutions.'** Furthermore, transparency in award submission times can promote account-
ability, encourage timely completions, and facilitate informed decisions. This transparency
benefits arbitrators and aids disputing parties in appointments and reappointments,
enhancing the efficiency of the arbitration process.

F. Costs of the ISDS appellate mechanism

The financial implications of an appellate mechanism are a significant concern, often over-
looked by tribunal composition and timeframes. The cost of an appeal is a more practical
issue than the tribunal’s composition and the time frame. It is of immediate interest to the
parties to consider using an appellate mechanism in the future. Opposition arises from con-
cerns that it might disproportionately burden developing countries and specific dispute

7 Ibid., Rule 26(2).

148 1 egal Information Institute, “U.S. Federal Rules of Appellate Procedure”, online: LIl www.law.cornell.edu/
rules/frap/rule_28, Rules 28(a)-(c).

149 “Federal Rules of Appellate Procedure” (2021), online: www.federalrulesofappellateprocedure.org/title-vii/
rule-31/, Rules 31(a)-(1).

150 “Federal Rules of Appellate Procedure” (2021), online: www.federalrulesofappellateprocedure.org/title-vii/
rule-32/, Rule 32 (a)(7)(B).

131 .S, Court of Appeals for the Ninth Circuit, “Federal Rules of Appellate Procedure Ninth Circuit Rules Circuit
Advisory Committee Notes” (1 December 2021), online: https://cdn.ca9.uscourts.gov/datastore/uploads/rules/
rules.htm, Para E(7).

152 Raviv, supra note 125.

153 M. HUBER and G. TEREPOSKY, “The WTO Appellate Body: Viability as a Model for an Investor-State Dispute
Settlement Appellate Mechanism” (2017) 32(3) ICSID Review-Foreign Investment Law Journal 545.
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categories.’>* The focus should shift to the existing ISDS mechanism at ICSID, learning
from precedents like CETA and TTIP to address this. As emphasized by Working Group III,
addressing financial disparities is crucial to ensuring fairness and accessibility in a multi-
lateral framework.'*® The Working Group III has proposed institutionalized financial relief
measures aimed at reducing costs for small and medium-sized investors and developing
countries, enabling them to participate effectively in appellate mechanisms without undue
burden.'* By defining clear procedural rules and transparently allocating costs, the finan-
cial aspect can be rationalized, ensuring equal treatment for investors and countries in
economic distress.

I. Reducing the cost with procedural constraints

Investment arbitration has been criticized for its high costs, and the institutional over-
lay of an appellate mechanism could significantly increase these costs. One way to reduce
unnecessary costs in investment arbitration is by optimizing procedural rules and limiting
procedures that may add unnecessary costs. Parties often engage in deliberate procedu-
ral delays, such as cancelling hearings at the last minute, failing to conduct discovery,
making excessive use of arbitrator challenges, insisting on claims that are not of interest,
repeating previous claims, or re-litigating matters that have already been decided, chal-
lenging agreed-upon schedules previously, applying for last-minute delays, and scheduling
numerous unnecessary witnesses. These problems can be collectively called “procedural
misconduct”, which burdens small and medium-sized investors in developing countries.'”’
Working Group III highlights the need for rigorous procedural safeguards to combat such
misconduct. The appellate mechanism can enhance efficiency and reduce financial bur-
dens on litigants by empowering tribunals to impose penalties for procedural misuse and
limiting the scope of unavoidable delays. The rules stipulate that, unless under excep-
tional circumstances, the fixed period before trial initiation cannot be cancelled, the agreed
timetable remains unchanged after ten days, and requests for delays must be submitted
within a specified timeframe before proceedings commence. These provisions collectively
aim to instil discipline and effectiveness in the proceedings by fostering fairness and
efficiency.

Adopting cost-sharing in investment arbitration aims to alleviate financial burdens on
parties affected by delays. Investment treaties prioritize monetary relief for investors in
foreign ventures. To assess arbitration risks and benefits, reasonable cost-sharing rules can
be implemented. Arbitration costs are typically divided between the claimant and the los-
ing party, with the traditional self-burden route used to avoid tension between states.'*®
However, where costs align with the case’s outcome, the loser-pays route poses challenges,
such as translating dispute success or failure into cost allocation rules and concerns about
fairness. Drawing from frameworks such as CETA and TTIP, implementing well-defined

154 World Trade Organization, “Diagnosis of The Problems Affecting the Dispute Settlement Mechanism
(TN/DS/W/90)” (16 July 2007), online: WTO www.jmcti.org/2000round/com/doha/tn/ds/tn_ds_w_090.pdf at
8-16. See also M.J. MENKES, “ISDS Reform: Financing of the Permanent Investment (Appeals) Body” (2021) 12(3)
Journal of International Dispute Settlement 462.

155 Annotated provisional agenda, Report by the United Nations Commission on

International Trade Law (UNCITRAL), UN Doc. A/CN.9/WG.III/WP.155 (2019).

156 Tbid.

157 7, SULLIVAN and D. INGLE, “Interim Costs Orders: The Tribunal’s Tool to Encourage Procedural Economy” in
Jean E. KALICKI and Anna JOUBIN-BRET, eds., Reshaping the Investor-State Dispute Settlement System: Journeys for the
21st Century (Netherlands: Brill | Nijhoff, 2015), 731-47.

158 M. HODGSON, “Costs in Investment Treaty Arbitration: The Case for Reform” in Jean E. KALICKI and Anna
JOUBIN-BRET, eds., Reshaping the Investor-State Dispute Settlement System: Journeys for the 21st Century (Netherlands:
Brill | Nijhoff, 2015), 748-59.
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cost-allocation rules ensures equitable distribution of expenses. These agreements empha-
size cost-sharing mechanisms that mitigate financial inequality among parties, particularly
for developing countries.'® The correct path may be to examine the reasonableness of
arguments rather than distinguishing between victory and defeat. The allocation of arbitra-
tion costs also guides the parties’ conduct, and UNCITRAL, for example, differs from ICSID
in its allocation of costs. Article 42(1) of the newly revised 2010 UNCITRAL rules applies
the allocation of the loser’s burden to the tribunal’s and the parties’ costs. Although the
ICSID Convention drafted Article 61(2) allowing tribunals discretion to assess the expenses
incurred by the parties in connection with the proceedings and decide how and by whom
those expenses shall be paid, the ICSID tribunals have left the allocation of costs without
providing for relevant factors, and no concrete rule is developed.'*

2. Special circumstances of fee ‘relief and mitigation’

The high costs associated with ISDS arbitration pose significant challenges for investors
and host countries.'®! The exact cost of the ISDS process is still unknown, and it is difficult
to predict the final cost of a dispute’s resolution through arbitration. An Organization for
Economic Co-operation and Development survey shows that ISDS cases have exceeded $30
million each, which makes reducing costs for sustainable investment arbitration crucial.'®?
If disputing parties cannot afford appeals, justice may be compromised, and increased costs
can disadvantage both the investor and the host country. The unpredictable nature of
these costs further exacerbates the problem, hindering access to justice and potentially
compromising the fairness of proceedings. The Working Group III’s draft reports propose
tailored cost-reduction strategies, including reduced or waived fees for developing coun-
tries and smaller investors, particularly for appeals involving jurisdictional challenges or
inadmissibility claims.'s?

First, specialized cost allocation rules should be established for developing countries
and small and medium-sized investors. These rules should institutionalize a fair allocation
of litigation costs and attorney’s fees based on the outcome of the appeal. This provides a
structured framework that ensures a balanced financial burden for both parties involved.

Second, the article suggests reducing or waiving fees to improve appeal accessibility in
developing countries. The appeal costs should be tied to the arbitral award amount, with
fixed fees for decisions on inadmissibility and jurisdictional challenges. To streamline liti-
gation costs, criteria and decision procedures for cost reduction are proposed. Third-party
funding mechanisms could be introduced to alleviate financial pressures, with stringent
transparency requirements to disclose funders’ identities and terms of support, ensuring

159 CETA, supra note 92. See also, E. FRANCHINA, “Transatlantic Trade Relations: a Comparative Analysis
of TTIP and CETA (2016-2017)” LUISS Guido Carli / Premio tesi d’eccellenza (November 2018), online: https://
luissuniversitypress.it/wp-content/uploads/2021/04/1.-Franchina-1.pdf.

160 International Centre for Settlement of Investment Disputes World Bank Group, “The History of The
ICSID Convention”, online: ICSID https://icsid.worldbank.org/resources/publications/the-history-of-the-icsid-
convention at Volume I, 274.

161 R L. WELLHAUSEN, “Recent Trends in Investor-State Dispute Settlement” (2016) 7(1) Journal of International
Dispute Settlement 117.

12 Organization for Economic Co-operation and Development, “Investor-State Dispute Settlement Scoping
Paper: List of issues for discussion Electronic consultation by OECD held 16 May-23 July 2012” OECD, online: OECD
www.oecd.org/daf/inv/investment-policy/ISDSscopingpaper-Issues.pdf.

163 Possible reform of investor-State dispute settlement (ISDS)—cost and duration Note by the Secretariat, Report of
the United Nations Commission on International Trade Law (UNCITRAL), UN Doc. A/CN.9/WG.III/WP.153 (2018);
Report of Working Group III (Investor-State Dispute Settlement Reform) on the work of its resumed thirty-eighth session,
Report of the United Nations Commission on International Trade Law (UNCITRAL), UN Doc. A/CN.9/1004/Add.1
(2020).
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accountability and reducing abuse of the system.'®* A security mechanism is proposed to
prevent abuse of the appeals system, with failure to pay within a specified thirty days lead-
ing to suspension or termination of proceedings and placement of the plaintiff on record
to discourage frivolous appeals.'®® The article also suggests exploring third-party funding
in cases with underdeveloped countries, ensuring transparency by disclosing the funder’s
name and address.'*

G. Capacity building

An advisory centre has been created to recognize the need for capacity-building, especially
among developing countries.'®’” This centre’s mandate is to provide legal assistance and sup-
port to states and investors, aiming to level the playing field in ISDS proceedings. Practical
considerations are highlighted through a sample budget and financing plan.’*® Preventing
disputes before they escalate to formal proceedings is a proactive approach that empha-
sizes alternative dispute resolution mechanisms and best practices. Draft guidelines offer
strategies for managing conflicts effectively, with updated insights and recommendations
included in a revised version.'®

IV. Conclusion

The proposal to introduce an appellate mechanism for the ISDS represents a significant
stride towards refining the landscape of international investment law. This proposal aims
to address critical concerns such as legitimacy and efficiency and to create an intricate bal-
ance between party autonomy and institutional oversight. The thorough examination in
this article of the potential for such an appellate mechanism underscores the necessity for
a measured and balanced approach to its institutional design, particularly with regard to
balancing the interests of developed and developing countries. The discussion and analy-
sis in this article highlight the appellate mechanism’s potential to enhance the coherence
of ISDS and the legitimacy of international investment law. However, it also underscores
significant challenges in institutional design, particularly in minimizing financial burdens,
mitigating procedural delays, and ensuring a more diverse and impartial tribunal compo-
sition. Careful consideration of the varied interests of stakeholders, especially developing
countries, will foster a more effective and equitable ISDS framework that aligns with the
unique nature of investor-state disputes.

A significant analytical outcome in this article is about the wide-ranging perspectives
of states over the creation of an appellate mechanism for I1SDS, with some advocating for a
structured appellate mechanism and others prioritizing systemic reforms or incremental
changes. While it will take time to build a consensus among the international community on
the formation of the ISDS appellate mechanism, drawing parallels with the WTO Appellate

164 Possible reform of investor-State dispute settlement (ISDS) Third-party funding: Possible solutions Note by the
Secretariat, Report of the United Nations Commission on International Trade Law (UNCITRAL), UN Doc.
A/CN.9/WG.III/WP.172 (2019).

165 J, LEE, “Introduction of an Appellate Review Mechanism for International Investment Disputes: Expected
Benefits and Remaining Tasks” in Jean E. KALICKI and Anna JOUBIN-BRET, eds., Reshaping the Investor-State Dispute
Settlement System: Journeys for the 21st Century (Netherlands: Brill | Nijhoff, 2015), 474-95.

166 See, for example, EU Commission’s draft text of the TTIP’s investment chapter, supra note 97, Article 8.

167 UNCITRAL, supra note 76.

168 Possible reform of investor-State dispute settlement (ISDS) Draft statute of an advisory centre on international invest-
ment dispute resolution Note by the Secretariat, Report of the United Nations Commission on International Trade Law
(UNCITRAL), UN Doc. A/CN.9/WG.III/WP.238 (2024).

169 Possible reform of investor-State dispute settlement (ISDS) Draft guidelines on prevention and mitigation of international
investment disputes Note by the Secretariat, Report of the United Nations Commission on International Trade Law
(UNCITRAL), UN Doc. A/CN.9/WG.III/WP.235 (2023).
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Body reveals that addressing the political challenges in establishing and maintaining such
mechanisms poses the biggest challenge. As favoured by China, adopting a flexible and
incremental approach can accommodate the varying levels of readiness and acceptance
among countries. This allows for gradual adjustments and reforms, making it easier for both
developed and developing nations to adapt without feeling overwhelmed by immediate,
comprehensive changes. This approach, backed by a structurally balanced appellate mecha-
nism, should effectively address the sovereignty and national interest concerns highlighted
by the US. Simultaneously, it would enhance consistency and predictability in investment
arbitration, aligning with the common goals of the EU and China.

About specific concerns of developing countries, the analysis in this article suggests
that while an appellate mechanism could enhance consistency and predictability, it must
be designed to address the practical concerns about increased costs and delays, with a
focus on ethical guidelines and incentives for tribunal members. A balanced approach
to the institutional design of the proposed appellate mechanism can mitigate these risks
through innovative procedural reforms and equitable cost-sharing measures, ensuring con-
sistency, efficiency and inclusivity. Likewise, a transparent and equitable process for select-
ing tribunal members is necessary for a permanent appellate tribunal. Inspiration in this
regard can be drawn from frameworks developed by the CETA, European Union-Vietnam
Investment Protection Agreement (EVIPA), and the proposed TTIP, which require the selec-
tion of members who possess not only legal acumen but also an unimpeachable sense of
impartiality and independence. A significant emphasis should also be placed on the ethi-
cal guidelines governing the conduct of the appellate tribunal members. Such guidelines
should be designed to elevate the standard of adjudication above that typically observed in
commercial arbitration, thereby ensuring that decisions are legally sound and aligned with
the broader public interest.

In conclusion, the proposed appellate mechanism, if implemented carefully consider-
ing the design elements outlined in this article, can significantly enhance the credibility,
effectiveness, and fairness of the ISDS process. It offers a pathway towards a reformed and
more equitable international investment law framework, ensuring it is better equipped to
handle the complexities of modern investment disputes. This reform is not just a matter
of legal necessity but also a step towards fostering a more just and reliable international
investment environment, contributing positively to the global investment climate.
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