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Abstract

Canada is six years into a new era of legalized medical assistance in dying (MAiD). The law continues to
evolve, following a pattern in which Canadian courts rule that legal restrictions on eligibility for MAiD are
unconstitutional and Parliament responds by gradually expanding eligibility for MAiD. The central tension
underlying this dialogue between courts and government has focused on two conceptions of how to best
promote and protect the interests of people who are vulnerable by virtue of intolerable and irremediable
suffering due to an illness, disease, or disability. Do we, as a society, have a duty to protect vulnerable people
from seeking certain medical procedures that are contrary to their interests, as those are perceived by others?
Or do we have a duty to uphold their rights to autonomy, including the right to make choices within a range
that may be constrained by many factors, some of which may be socially unjust? This is a recurrent problem
in bioethics and medical law, which we explore through the lens of how Canadian courts and Parliament
have grappled with defining eligibility for MAiD.
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Introduction

Canada is six years into a new era of legalized medical assistance in dying (MAiD). Prior to 2016, the
provision of MAiD was prohibited regardless of a patient’s particular circumstances—a prohibition that
was upheld by the Supreme Court of Canada in a 1993 challenge before being ultimately overturned by
that same Court in a new challenge in 2015. The federal government’s response came in 2016 with the
decriminalization of MAID in certain circumstances. In the years since, the law surrounding MAiD has
continued to evolve, following a pattern of dialogue between the courts and the federal Parliament:
Canadian courts have heard and accepted arguments that legislated restrictions on eligibility for MAiD
are unconstitutional because they constitute unjustified infringements of rights and freedoms protected
under the Canadian Charter of Rights and Freedoms.' Parliament has responded by amending the law to
gradually expand eligibility for MAID. As we write, this evolution continues to play out.
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The central tension underlying this dialogue has focused on two conceptions of how to best promote
and protect the interests of people who are vulnerable by virtue of intolerable and irremediable suffering
due to an illness, disease, or disability. One view prioritizes autonomy and seeks to ensure the availability
of the option to die with assistance, rather than have people turn to solitary and dangerous means of
ending their own lives (if they are still physically capable of doing so). Another view prioritizes the
protection of people who are vulnerable not just to the direct influence or coercion of others, but also
because their suffering is driven—at least in part—by social factors such as stigma, neglect, isolation, or
other similar influences that a good and equitable society should seek to remedy.

Both Parliament and the courts have taken up questions of who is vulnerable as well as how the law
should respond to that vulnerability. This second question—whether access to a particular form of
controversial treatment should be protected or limited in the face of patient vulnerability—is a central
problem in bioethics and medical law. Certain treatments, open to capable people in Canada, are
effectively prohibited for incapable people because substitute consent is not permitted. These include
contraceptive sterilization” or psychosurgery.’ Living organ donation is another medical procedure in
which first person capable consent is required.* Other prohibitions apply to capable people as well, such
as the ban on compensation for living donation of organs, gametes, and blood, or for gestational
surrogacy.’

Together, these examples provoke numerous questions: Do we, as a society, have a duty to protect
vulnerable people from seeking certain medical procedures that are contrary to their interests, as
perceived by others? Or do we have a duty to uphold their rights to autonomy, including the right to
make choices within a range that may be constrained by many factors, some of which may be socially
unjust? Our objective in this article is to explore this recurrent problem through the lens of how Canadian
courts and Parliament have grappled with defining eligibility for MAiD.

The Tension Between Vulnerability in Medical Ethics and Law

Vulnerability is frequently cited as a concern in relation to decisionmaking in medicine and medical
research but is not always clearly defined. Wendy Rogers, Catriona Mackenzie, and Susan Dodds define
vulnerability as “being at increased risk of harm, and/or having a decreased capacity to protect oneself
from harm.”® This may include physical, emotional, or cognitive vulnerability, each influencing the
decisionmaking process and sometimes the capacity of a patient.” In the MAID context, the most
frequently expressed concern is that certain patient populations may be more inclined to seek to end their
lives due to social factors, depression, or a lack of adequate alternatives. These same patients are also said
to be vulnerable to having their autonomy undermined by restricting their access to MAiD.

When significant concerns regarding vulnerability arise in the healthcare context, the law sometimes
responds by disallowing a type of medical intervention altogether. For example, payment for organ
donation® and gestational surrogacy” is prohibited under Canadian law, due to the concern that certain
people would be at a heightened risk of exploitation (e.g., those with less socioeconomic means and, in
the case of surrogacy, young and/or poor women).'? In other cases, substitute consent is prohibited for
people who are incapable of consenting to a treatment, which effectively means that the treatment is
disallowed for that population. This is the case with psychosurgery'! and contraceptive sterilization.?
Other interventions, like living organ donation, are available only to those above a specified age.'® These
various prohibitions are a means of protecting vulnerable people from invasive treatments that might be
applied for the benefit of others'* rather than that of the patient. At the same time, this approach to
protection means that although vulnerable patients are protected from potential harm or exploitation,
they are ultimately prevented from accessing treatments that all other patients may obtain.'”

Thus arises the trade-off between autonomy and self-determination (including the ability to make
suboptimal decisions, or decisions that society feels certain people should not make) and protecting
vulnerable patient populations from making these suboptimal decisions. One can be vulnerable to poor
healthcare decisions but also to loss of autonomy,'® through restricted decisionmaking authority or
withholding of options available to others. As Rogers, Mackenzie, and Dodds have argued:
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If human persons are both vulnerable and capable of autonomy, then we need an account of
autonomy that is premised on recognition of human vulnerability, and we need an analysis of
vulnerability that explains why we have obligations not only to protect vulnerable persons from
harm, but to do so in a way that promotes, whenever possible, their capacities for autonomy.'”

Relational theorists further view agency and (at least some degree of) autonomy as central to a
flourishing life—as such, “a relational approach is committed to the view that the obligations arising
from vulnerability extend beyond protection from harm to the provision of the social support necessary
to promote the autonomy of persons who are more than ordinarily vulnerable.”'® Given that a loss of
autonomy and control, as well as an increased dependence on others, are contributing factors to mental
suffering'—denying MAID to decisionally capable patients could increase their suffering. In the
remainder of this article, we illustrate how this tension in how to conceptualize and respond to
vulnerability constitutes a continuous thread in the evolution of the Canadian MAiD law.

Brief Overview of the MAID Law in Canada

A good starting point in the evolution of the Canadian approach to MAID is the 1993 case of Rodriguez v.
British Columbia (Attorney General).”° Sue Rodriguez, a 42-year-old woman with amyotrophic lateral
sclerosis (ALS), challenged the Canadian Criminal Code provisions that criminalized assisting suicide,
arguing the prohibition infringed on her constitutionally protected right to life, liberty, and security of
the person.?! Her challenge was dismissed by a 5:4 split decision of the Supreme Court of Canada. At this
time, no other jurisdiction in the world had legalized MAiD.?? Indeed, the majority noted that not only
did this case represent a potential expansion of legally assisted suicide “beyond that of any country in the
western world,” but that it also failed to provide the safeguards that were required (or were at least
considered) elsewhere.??

The Supreme Court of Canada reversed its position in the 2015 case of Carter v. Canada, accepting a
challenge to the same Criminal Code provisions in the case of capable adults who had a “grievous and
irremediable medical condition” causing intolerable suffering.”* Although the Carter case was working
its way through the courts, the Government of Quebec launched a study of end-of-life care including
physician-assisted dying.>> This process culminated in the 2014 Act Respecting End-of-Life Care, which
allowed for MAiD for those at the end of life.?® This legislation came into effect in December 2015, and
applied only in the province of Quebec. As for the Carter ruling, which concerned criminal legislation
applicable throughout the country, the Supreme Court suspended the operation of its ruling for
12 months to allow Parliament to amend the Criminal Code.

The Parliamentary response came in 2016 with the passage of Bill C-14.>” The preamble of this Bill
noted that it was an attempt to strike “the most appropriate balance between the autonomy of persons
who seek medical assistance in dying, on one hand, and the interests of vulnerable persons in need of
protection and those of society, on the other.””® Parliament defined the eligibility criterion of “grievous
and irremediable medical condition” to include the requirement that a person’s natural death be
reasonably foreseeable—a criterion not mentioned in the Carter decision. In so doing, they sought “to
create a statutory framework for medical assistance in dying that considers the perspectives of those who
may wish to access it; those who are concerned about its consequences, including vulnerable persons who
could be put at risk by the legalization of this practice; and those who may be asked to provide the
assistance.” The criterion that natural death must become reasonably foreseeable was challenging to
interpret precisely, and appeared to restrict access to MAiID to include those with terminal or life-
threatening conditions, excluding those with chronic—but nonterminal—conditions.?° This was quite
controversial,’! as some viewed this as narrowing eligibility in a manner inconsistent with the Supreme
Court’s ruling in Carter.>> To add to the confusion, court cases taking place between the Carter decision
and Parliament’s response in Bill C-14 had already interpreted Carter as recognizing that people with
nonterminal “grievous and irremediable medical conditions” were included in the right to access
MAID.*?
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Indeed, the criterion “reasonably foreseeable natural death” in the federal law—and the analogous
“be at the end of life” requirement in Quebec’s law—were both challenged as unconstitutional in the
2019 case of Truchon and Gladu v. Attorneys General of Canada and Quebec.>* This case involved two
claimants, both of whom had a nonterminal physical disability. The Quebec Superior Court ruled the
legislative provisions represented unjustified violations of the Charter and were of “no force or
effect.”?”

It was then the turn of the federal and Quebec governments to respond, and neither appealed the trial
court’s decision. Once again, the federal Parliament proposed an amended law—Bill C-7—which came
into force in March 2021. Bill C-7 removed the requirement that “natural death be reasonably
foreseeable,” but put in place additional safeguards for those instances where this was not the case.’®
One key issue that arose during the drafting of Bill C-7 was whether MAiD should be available in cases
where mental illness was the sole underlying medical condition. Bill C-7 excluded these cases for
24 months (i.e., until March 2023), to give time to consider these cases further. This “sunset clause”
was proposed by Senator Kutcher, a psychiatrist who argued that the exclusion is not only unconsti-
tutional, but also “stigmatizes people with mental illnesses, suggesting that they do not have the mental
capacity to decide when their suffering has become intolerable and that their suffering is somehow less
than that caused by physical illnesses.”*” The 24-month period was intended to provide time to engage in
further research and debate on what safeguards are most appropriate in striking the right balance
between autonomy and protecting the vulnerable. An independent expert panel is currently examining
the issue of MAID in cases where mental illness is the sole underlying condition, and its recommenda-
tions regarding protocols, guidance, and safeguards are expected by March 2022.%%

As it currently stands, Canadian law allows MAiD for people who are 18 years or older, are capable,
have a grievous and irremediable medical condition, make a voluntary request, and give informed
consent. Additional clauses include various procedural safeguards with respect to the signing, dating,
and witnessing of the request; the number and independence of eligibility assessments; and re-confir-
mation of the request immediately prior to providing MAiD.? The law allows this final consent to be
waived in certain cases where a person loses capacity.*’

Additional safeguards apply in cases where natural death is not reasonably foreseeable. These further
requirements include: ensuring assessors have expertise in the condition causing the suffering (or have
consulted with a practitioner who has that expertise)*!; ensuring that the person has been informed of all
available means to relieve suffering (including counseling, mental health and disability support,
community services, and palliative care) and has been offered consultations with relevant profes-
sionals*’; ensuring that these available means to relieve suffering have been discussed and given serious
consideration by the person*’; and a 90-day waiting period has elapsed.**

The Concept and Response to Vulnerability in the Evolution of Canadian MAID Law

Throughout this legal evolution, vulnerability has been—and continues to be—invoked in two different
ways. One interpretation centers on the vulnerability of severely suffering people who, if assistance in
dying were denied, would have to endure intolerable suffering or take their own lives in a solitary and
potentially risky manner.*> According to this view, the option of MAiD would reduce vulnerability to
harm and would increase autonomy by allowing people the option of dying with dignity. The second
interpretation focuses on the vulnerability of people who live with illness or disability and are affected by
psychosocial factors like isolation, hopelessness, and the stigmatization of disability, or who lack access to
adequate care or support. The concern expressed through this view is that people facing these challenges
would be vulnerable to choosing MAID if it were available, and that access might be granted when
instead, society ought to furnish better support for vulnerable populations.*®

Herein lies the tension: on one hand, if expanded eligibility for and accessibility of MAiD poses a risk
of death for vulnerable people, perhaps it should not be available to those populations (or portions
thereof) to protect people from making that choice. Some might also regard the legalization of MAiD as
allowing society to avoid spending on expanded community services, medical services, or social
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supports. These concerns are valid, but it is not certain whether expanded supports would be forth-
coming if MAiID were prohibited, or whether those expanded supports would actually alleviate the
suffering of all of those who might seek MAiD. On the other hand, the refusal to permit MAiD would
deny options to vulnerable persons that are available to others—potentially infringing their constitu-
tional rights to liberty and security of the person and to equal treatment under the Charter of Rights and
Freedoms. This concern is also valid, although some would say that the vulnerabilities of some groups
may compromise the capacity to make a sufficiently autonomous decision in choosing MAiD.*”

In what follows, we track this tension as the policymaking focus shifts from one form of vulnerability
to the other, or attempts to hold the two in view while balancing the risks associated with both. We
organize the path chronologically as the discussion moved back and forth between the Courts and
Parliament—a process that is still ongoing with the current discussions of safeguards appropriate to
permitting MAiD in cases where the sole underlying condition is a mental illness.

Rodriguez (1993)

Sue Rodriguez framed her argument on the basis of her interests in liberty and security of the person. She
claimed (1) the right to live her remaining life with the inherent dignity of a human person, (2) the right
to control what happens to her body while she is living, and (3) the right to be free from governmental
interference in making fundamental personal decisions concerning the terminal stages of her life.*® The
majority of the Supreme Court accepted the validity and importance of these interests, writing in vivid
terms:

The effect of the prohibition in s. 241(b) is to prevent the appellant from having assistance to
commit suicide when she is no longer able to do so on her own. She fears that she will be required to
live until the deterioration from her disease is such that she will die as a result of choking,
suffocation or pneumonia caused by aspiration of food or secretions. She will be totally dependent
upon machines to perform her bodily functions and completely dependent upon others. Through-
out this time, she will remain mentally competent and able to appreciate all that is happening to her.
Although palliative care may be available to ease the pain and other physical discomforts which she
will experience, the appellant fears the sedating effects of such drugs and argues, in any event, that
they will not prevent the psychological and emotional distress which will result from being in a
situation of utter dependence and loss of dignity. [...] In my view, these considerations lead to the
conclusion that the prohibition in s. 241(b) deprives the appellant of autonomy over her person and
causes her physical pain and psychological stress in a manner which impinges on the security of her
person.*’

However, the majority of the Supreme Court recognized competing values, namely the “sanctity of
life” and the protection of vulnerable persons “who might be induced in moments of weakness to commit
suicide.” It noted that terminally ill patients “are particularly vulnerable as to their life and will to live
and great concern has been expressed as to their adequate protection.”!

How then should the law balance the valid liberty and dignity-based interests of the claimant against
the objectives of the state, characterized by the Court as valid and desirable goals of preserving life and
protecting the vulnerable? The Court recognized that a balance had to be struck, and that “[t]he
principles of fundamental justice are concerned not only with the interest of the person who claims
his liberty has been limited, but also with the protection of society. Fundamental justice requires that a
fair balance be struck between these interests, both substantively and procedurally.”>? Reviewing the
history of the law on suicide, the rules on withdrawal of treatment, and the similar legal prohibition of
assisted suicide in other countries, the majority concluded that the consensus favored the protection of
life and vulnerable persons over the liberty of those who wanted assisted suicide.”® In addition, a
complete prohibition was a proportionate response to the risks that legalized assisted suicide would pose
to vulnerable persons:


https://doi.org/10.1017/S0963180121000943

https://doi.org/10.1017/50963180121000943 Published online by Cambridge University Press

110 Sarah J. Lazin and Jennifer A. Chandler

[T]his protection is grounded on a substantial consensus among western countries, medical
organizations and our own Law Reform Commission that in order to effectively protect life and
those who are vulnerable in society, a prohibition without exception on the giving of assistance to
commit suicide is the best approach. Attempts to fine tune this approach by creating exceptions
have been unsatisfactory and have tended to support the theory of the "slippery slope." The
formulation of safeguards to prevent excesses has been unsatisfactory and has failed to allay fears
that a relaxation of the clear standard set by the law will undermine the protection of life and will
lead to abuses of the exception.”

Carter (2015)
The Supreme Court’s judgment in Carter begins with the tension between autonomy and vulnerability:

This is a question that asks us to balance competing values of great importance. On the one hand
stands the autonomy and dignity of a competent adult who seeks death as a response to a grievous
and irremediable medical condition. On the other stands the sanctity of life and the need to
protecting the vulnerable.>®

As it did in Rodriguez, the Supreme Court clearly acknowledged that those unable to access MAiD
faced not just diminished autonomy and dignity, but also the risk of physical and mental suffering. The
introduction to the judgment notes:

It is a crime in Canada to assist another person in ending her own life. As a result, people who are
grievously and irremediably ill cannot seek a physician’s assistance in dying and may be condemned
to a life of severe and intolerable suffering. A person facing this prospect has two options: she can
take her own life prematurely, often by violent or dangerous means, or she can suffer until she dies
from natural causes. The choice is cruel.”®

One can see from the above that the position of people unable to access MAID is not framed by the
Court in terms of vulnerability, even though the risk of various harms is clearly acknowledged. Echoing
Rodriguez, the Court in Carter emphasized that the objective of Canadian MAiID law “is to protect
vulnerable persons from being induced to commit suicide at a moment of weakness.””” It is not clear
from this statement what precisely is the source of the vulnerability of concern—whether diminished
capacity, impulsivity, pressure by others, exposure to social factors that aggravate suffering, or lack of
access to measures that might alleviate suffering (or potentially all of these)—but it is clear that
vulnerability is understood as a risk of death by MAID in circumstances where it is felt to be
inappropriate.

In fact, the Court never clearly defines vulnerability in the Carter judgment, although it notes that
“not every person who wishes to commit suicide is vulnerable, and ... there may be people with
disabilities who have a considered, rational and persistent wish to end their own lives.””®

Having accepted that there is a class of vulnerable persons who should not be eligible for MAID,
the Court’s judgment focuses on whether it is possible to craft an approach that could distinguish
between those who should have access and vulnerable persons who should not. If it is not possible to
do so, then a second question would need to be addressed: whether the individual rights of those
seeking MAiD could justifiably be infringed by a complete prohibition in order to protect vulnerable
people.

On the first point, the respondent—Canada—argued that “it is difficult to conclusively identify the
‘vulnerable’,” and “everyone is potentially vulnerable,” so a complete prohibition was justifiable.””
However, the Court disagreed. It found that the complete prohibition is overly broad because it captures
some people who are not vulnerable, and it reiterated the trial judge’s conclusion “that vulnerability can
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be assessed on an individual basis using the procedures that physicians apply in their assessment of
informed consent and decisional capacity in the context of medical decisionmaking more generally.”*°
Having decided that a permissive regime could be safely designed to protect vulnerable people from
abuse and error, it was not necessary to address the second question.

Bill C-14 (2016)
The conceptual framework of a contest between autonomy and vulnerability is further demonstrated
throughout Bill C-14. Although both terms are used several times in the preamble, neither is defined in
the Bill. The preamble states that “vulnerable persons must be protected from being induced, in moments
of weakness, to end their lives” and that “it is important to affirm the inherent and equal value of every
person’s life and to avoid encouraging negative perceptions of the quality of life of persons who are
elderly, ill or disabled.”®! At the same time, it starts with a recognition of “the autonomy of persons who
have a grievous and irremediable medical condition that causes them enduring and intolerable
suffering.”®?

The preamble stresses the need to balance these values and objectives, and the language of “balance”
was also evident throughout Parliamentary debates on the proposed Bill—per the Leader of the
Opposition:

I believe that we need to strike a measured and careful balance between the rights of vulnerable
people and the rights of people who are suffering. At the same time, we need to ensure that people
who are asking for medical assistance in dying are doing so within a very clear and structured
protective mechanism that leaves no room for vagueness or uncertainty.®?

Some Parliamentarians stressed one set of interests over the other. The Hon. Denise Batters argued
that Parliament’s “responsibility must primarily be to protect the vulnerable ... the vast majority of
Canadians agree with this, that requiring terminal illness in this bill would best meet that objective. The
risks otherwise are simply too high.”** Conversely, the Hon. Victor Oh emphasized the need for patients
—including those with chronic or progressive illnesses (that are not terminal in nature)—to have
autonomy over their own important medical decisions:

Who are we to determine what an acceptable quality oflife is for another person? One cannot decide
what the right choice is for someone else. For this reason, I want to emphasize the importance of
respecting a patient’s right to choose. The decision to end one’s life is a personal one. We must avoid
taking a patronizing approach.®®

Ultimately, the Bill introduced the restriction of MAID to those whose deaths are reasonably
foreseeable as a way to strike the balance between these goals and values:

[P]ermitting access to medical assistance in dying for competent adults whose deaths are reason-
ably foreseeable strikes the most appropriate balance between the autonomy of persons who seek
medical assistance in dying, on one hand, and the interests of vulnerable persons in need of
protection and those of society, on the other.®®

Truchon & Gladu (2019)

The Government’s restriction of MAID to those whose deaths were reasonably foreseeable was meant to
protect people with chronic but non-fatal physical or mental conditions, who it was felt should not be
helped to die or indirectly encouraged to die by being provided access to MAiD. As the then-Minister of
Justice had articulated in earlier debates over this restriction:
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(I]f eligibility is drastically expanded to all Canadians who are suffering unbearably, regardless of
whether or not their death is reasonably foreseeable ... there are more risks of different types that
are much harder to detect. These risks include the very real possibility that individuals may be
motivated to request medical assistance in dying for a whole host of reasons, psychosocial,
emotional, or systemic, which are separate from their medical condition but that exacerbate their
suffering. People may die unnecessarily or prematurely, when other options for improving their
quality of life are available. ... The result [would be] that any serious medical condition, whether it
be a soldier with post-traumatic stress disorder, a young person who suffered a spinal cord injury in
an accident, or a survivor whose mind is haunted by memories of sexual abuse, could result in
eligibility for medical assistance in dying. I raise these examples from other jurisdictions not to be
sensational, but to highlight the real risks at play.®”

Although some national organizations representing Canadians with disabilities felt that the foresee-
able death requirement struck an appropriate balance,® the autonomy and dignity-based challenge came
swiftly from individual Canadians with chronic disabilities.

In her judgment in Truchon ¢ Gladu, Justice Baudouin noted that the concept of the vulnerable
person was central to the case, but was not defined in the legislation.®” She heard extensive expert
testimony on the meaning of vulnerability in the context of MAiD and offered a lengthy discussion of the
issue.”? Importantly, her judgment distinguishes between individual and collective concepts of vulner-
ability.”! The government evidence tended to invoke a collective concept that assigned vulnerability to
groups of vulnerable people defined by age, disability, mental illness, or membership in groups with
higher rates of suicide. The applicants argued for an individual concept:

They maintain that a person may very well find himself or herself in a position of vulnerability but
still be capable of making personal decisions in his or her best interests. Consequently, an
individualized approach to vulnerability that takes into account characteristics that are specific
to the person, rather than labelling someone as a “vulnerable person” on the basis of their
membership in a group, would be more appropriate.”?

Justice Baudouin endorsed this view, noting that “like any other capable and well-informed person,
disabled persons may have a rational and legitimate desire to end their lives because of their condition,
but also, and especially, because of the enduring and intolerable suffering they are experiencing.””*

Ultimately, this individualized approach is more consistent with the judicial approach to the
interpretation of the Charter of Rights and Freedoms. In addressing other situations in which individuals
with disabilities have complained about the application of blanket conditions to the group of people with
disabilities, the Supreme Court has emphasized the need to take an individualized approach wherever
possible. For example, in a case dealing with a provincial workers’ injury compensation scheme that
provided more limited benefits for workers with chronic pain conditions than to other injured workers,
the Supreme Court accepted that early return to work for people with these conditions—which was one
of the governmental justifications of the limited benefits coverage—may well be the most promising
approach for some people with chronic pain, but it would not work for all.”* The provincial law’s
“indefensible assumption that their needs are identical” meant the law was discriminatory, and what was
needed was an individualized approach based on the actual “needs, capacities or circumstances” of each
worker.””

It is thus unsurprising that Justice Baudouin rejected the arguments based on assertions of group-
based vulnerability:

The Court cannot accept the concept of collective vulnerability suggested by the Attorney General
because the broad protection that results therefrom is too general an application of a precautionary
principle. Vulnerability should not be understood or assessed on the basis of a person’s belonging to
a defined group, but rather on a case-by-case basis, at least for the purposes of an analysis under
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section 7 of the Charter. In other words, it is not the person’s identification with a group
characterized as vulnerable - such as persons with disabilities, Indigenous persons or veterans —
that should bring about the need to protect a person who requests medical assistance in dying but,
rather, that person’s individual capacity to understand and consent in a free and informed manner
to such a procedure, based on his or her specific characteristics.”®

The structure of the reasoning under the Canadian Charter of Rights and Freedoms involves
two steps. A judge must first determine whether a law infringes on one of the Charter rights. If this
is the case, the government may still defend the infringement as a reasonable and proportionate
measure in light of pressing governmental objectives. Having found that the claimants’ rights
were infringed by being excluded from eligibility by the reasonably foreseeable death requirement,
Justice Baudouin moved on to determine whether this was justifiable. She accepted that the objective
of protecting vulnerable people was an important objective, but held that physicians were able to
detect problems with capacity, ambivalence, coercion or abuse, as well as “social, economic or other
type of vulnerability [that] motivates ... requests for medical assistance in dying.””” As a result, a
complete prohibition for those whose death was not reasonably foreseeable was an unreasonable
infringement of the autonomy and dignity-based interests of people like the claimants, Truchon
and Gladu.

Bill C-7 (2021)

The governments of Canada and Quebec chose not to appeal the decision in Truchon ¢ Gladu. Instead,
Parliament attempted once again to enact legislation that balanced the objectives of recognizing “the
autonomy of individuals choosing MAiD as a means of relieving intolerable suffering regardless of the
foreseeability of their natural death, while at the same time protecting vulnerable persons and affirming
the inherent and equal value of every person’s life.””*

Bill C-7 removed the eligibility requirement that death be reasonably foreseeable, and put in place
additional safeguards for cases where it was not. The exclusion of people whose sole underlying condition
is a mental illness was controversial, and a compromise position was adopted—a 24-month “sunset”
exclusion during which time, the need for additional safeguards would be examined.” A review of the
Parliamentary debates shows that the concerns over vulnerability continue to be acute. For example, the
Hon. Yonah Martin expressed that “[d]isability rights groups have condemned the bill, arguing that it
devalues the lives of people with disabilities who may be pressured, either directly or indirectly, through
societal attitudes and a lack of support services, into ending their lives prematurely.”®° Similarly, the Hon.
Jane Cordy warned that:

As we protect those most vulnerable in our society, our challenge is to ensure that MAiD is not a
fallback position, nor a default decision, because individuals do not have equitable and timely access
to adequate supports to address suffering. We need to ensure that poverty, homelessness, systemic
racism or a lack of disability or health care supports do not lead individuals to believe that MAiD is
their only option.®!

The additional safeguards put in place differ from what might be called “protection by exclusion”
from MAiID when it comes to people whose death is not reasonably foreseeable. Instead, they seek to
ensure robust assessment by ensuring assessors are either experts or have access to expertise in the
condition at issue, to ensure that access to various support services and treatments has been offered and
seriously considered, and to ensure some measure of stability through a 90-day delay between assessment
and MAiD. Whether these safeguards will be adequate to protect people who are vulnerable will no doubt
continue to be much debated.
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Conclusion

In less than a decade, Canada has changed its legislated approach to MAiD twice over, provoked by
judicial declarations that prohibitions against MAiD unconstitutionally limit the autonomy and dignity
interests of people seeking MAiD, and that it is possible to craft eligibility criteria that adequately and
safely strike a balance between autonomy interests and the protection of vulnerable persons. The
turbulent evolution of MAID is not finished. The rapidly approaching March 2023 deadline for the
removal of the mental illness exclusion may well provoke further changes to MAiD law or medical
practice in Canada.

The evolution of MAID law in Canada reflects a legislative and judicial struggle with a recurrent
bioethics conundrum: If a potentially vulnerable patient is seeking MAiD, does society have a duty to
protect them from harm by refusing them MAID, or to protect their autonomy of choice? And if the
decision of that patient is influenced by factors such as poverty, should we simply prohibit MAiD to
vulnerable populations, or should we attempt to improve socioeconomic supports while simultaneously
making MAiD available to those who wish to have it?

In our view, a key problem with the debate has been the lack of detailed information about the
consequences of expanding MAiD access. This is unsurprising given the novelty of these changes for
Canada. Many potential harms and risks of expanding eligibility have been raised throughout the debate,
and it will be critical to ensure that detailed information is collected and carefully and transparently
reviewed. Canada’s MAID law, and regulations passed under the law, impose a data collection require-
ment, and this should be updated if new concerns suggest a need for additional information.®> At the
same time, there is another risk—following from the idea that vulnerability may flow not just from access
to MAID, but also from difficulties in accessing MAiD—that cumbersome procedures and safeguards
may make MAiD difficult to access for people experiencing grievous and irremediable suffering. Data on
the accessibility of MAiD should also be collected. There is not a simple formula to resolve the challenge
of balancing autonomy and vulnerability, but a complex and empathetic conception would recognize
both that people who are vulnerable still have an interest in making choices within their constrained
circumstances even if it makes others uncomfortable, and that a good society will try to maximize the
room for voluntary choice available to its most vulnerable members by addressing the social, economic,
or other factors that may exacerbate suffering.
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