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Abstract

Multi-judge courts may seem like paradigmatic examples of group agents. For instance, they
issue decisions in the name of a group. Like other groups, courts arrive at these decisions by
means of a vote that is not always unanimous. Unlike other groups, courts do not need a major-
ity vote to issue a decision. Plurality judgements can occur, where the court’s decision is
formed by multiple sets of reasons, none of which represents a majority of the judges.
These show that a court’s decisions on issues and outcomes are distinct. Minority reasons
may influence the state of the law on a particular issue if they agree with another set of reasons.
This allows the court to preserve decision-making both on outcome and on premises. The result
is that Kornhauser and Sager’s doctrinal paradox, sometimes called the discursive dilemma, is
not the same for courts as it is for other group agents.
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Introduction

Lawyers and scholars spend a lot of time thinking about the intentions of courts.
So, to a lesser extent, do journalists, politicians, and citizens. Legal commentators
may extend a fair bit of thought to individual judges, but the real effect of a
supreme or appellate court is what the court decides overall, by majority vote.
A court is an institutional group agent in the same way a legislature or a corpo-
ration is. These institutions are not merely collections of individuals: they are
separate agents with their own beliefs, intentions, and actions.

Group agents are groups that can act as unified, intentional agents at the group
level. They might have many individual members who take part in the group’s
decisions, but group agents are not reducible to their members. Consider courts as
an example of this type of aggregated-decision agent.! Courts issue decisions at
the group level. We often use expressions such as, “the Supreme Court held that
...” . Sometimes a court issues opinions as ‘the Court’, and in these cases we
understand that the judges reached unanimity. But we speak of a court deciding,
even when a single judge authored the opinion and only a bare majority of judges
signed on to it. Courts have the feature of group agency of retaining their identity

1. Throughout this article, any unspecified use of the term ‘court’ refers to multi-judge courts,
also called ‘panel’ or ‘collegial’ courts.
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2 Rich and Knowlton

even when their individual members change. Judgements have the same effect on
the law, regardless of which judges happen to be on the bench or which judges are
on the panel for a particular case. Just like a corporation or a legislature, courts
issue decisions with clear outcomes, even if only a bare majority voted for them.
These outcomes have significant impacts in the world.

Courts may seem like paradigmatic examples of group agents. In articles on
group agency and social ontology, authors often refer to courts as examples of
group agents, often with little or no consideration of the unique features of
courts.” But there is one way that courts speak that makes them a problematic
fit into a group agency paradigm: courts do not always come to a single result
that becomes the intention of the group. When other groups make decisions
by vote, the majority’s decision becomes that group’s intention.> When courts
decide on issues, they do not always have a majority that signs on to the same
reasons. While they will have a majority on the yes/no outcome, they arrive there
for different reasons. For instance, in R. v. Parranto, nine judges participated in
the decision: four judges signed on to one set of reasons, two judges to a second
set, two more to a third set of reasons, and one judge wrote alone.* Three of those
separate opinions concurred in the result, and so that result gave the outcome of
the case. These types of decisions are called plurality decisions: the judges pro-
duce no majority opinion, but the court still issues reasons, and parts of those
reasons still become binding law.’> Plurality decisions are not the norm, but nei-
ther are they particularly uncommon in the law. Even in simple majority-dissent
situations, the court is communicating more than just what the majority has
decided.

Unlike other group agents, courts communicate along two distinct tracks of
meaning. The outcome is one track of meaning—the verdict or disposition—
and it is always all one way or another. It is decided by majority, except in
the rare cases where there is no majority even on the question of whether the
appeal should be allowed or dismissed.® The court’s form of communication

2. See e.g. Christian List, “What is it Like to be a Group Agent?” (2018) 52:2 Nods 295; Christian
List & Philip Pettit, “On the Many as One: A Reply to Kornhauser and Sager” (2005) 33:4
Philosophy & Public Affairs 377 at 389 (referencing judiciaries rather than courts);
Katherine Ritchie, “Social Structures and the Ontology of Social Groups” (2020) 100:2
Philosophy & Phenomenological Research 402; Christian List, “Group Responsibility” in
Dana Kay Nelkin & Derk Pereboom, eds, The Oxford Handbook of Moral Responsibility
(Oxford University Press, 2022) 131 at 137; Lars JK Moen, “Collective agency and positive
political theory” (2024) 36:1 J Theoretical Politics 83; Natalie Gold, “The judicial community
and team reasoning” in Teresa Marques & Chiara Valentini, eds, Collective Action, Philosophy
and Law (Routledge, 2021) 107; Stephanie Collins, “Duties of Group Agents and Group
Members” (2017) 48:1 J Social Philosophy 38.

3. See Christian List & Philip Pettit, Group Agency: The Possibility, Design, and Status of

Corporate Agents (Oxford University Press, 2011) at ch 2, ch 3.

. 2021 SCC 46.

. See Section 2, below.

. In Canada, the rule for such a case is that the decision from the court below stands. See e.g. R v
Tutton, [1989] 1 SCR 1392 [Tutton], where three of the nine judges who heard the case took no
part in the judgement, and the remaining judges split evenly on the outcome. More recently,
several judgements of the Supreme Court of Canada only had eight judges on several decisions
after Brown J. was suspended during an investigation into judicial misconduct, creating the

[ N
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Courts as Multivocal Group Agents 3

is the same as that of other group agents: a written statement of intention, often
adopted by means of a majority vote of the relevant members of the group. But
courts deliver reasons that answer various legal questions that arise within the
case, and these answers to sub-questions persist past the time of the vote.
Minority reasons live on to have meaning in the world even if they are not aligned
with other aspects of the group’s decision. Written opinions can diverge on rea-
sons that lead to the outcome, and in these matters, there might be a different
majority than the majority that makes up the winning side on the outcome, or
indeed, no majority at all on some of these sub-questions. Those sub-questions
remain unanswered. As such, courts maintain sub-group beliefs in a way that dif-
fers from other group agents. Courts hold beliefs in a more complicated way than
other groups.

Judgements are often made up of decisions on subsidiary questions and deci-
sions on final outcome. The subsidiary questions are premises in the logical argu-
ment that will result in a conclusion, which in turn governs the outcome decision.
An example of a premise decision would be, did 4 owe B a duty of care? This
decision may be a necessary part of a tort analysis but, if answered in the affir-
mative, will not be sufficient to decide the outcome. The preservation of individ-
ual reasons allows court voting to preserve both premise-wise and conclusion-
wise decision making. Plurality decisions, where the court’s outcome is not
backed by consistent reasons, are evidence that decisions on issues and decisions
on outcomes are distinct and need not align in order to be valid. Because the court
communicates through both issues and outcomes simultaneously, there is no per-
ilous consequence when the issue and outcome votes do not map perfectly onto
one another. This means that when employing a premise-driven procedure and a
conclusion-driven procedure leads to different results, courts can preserve both
results. While there is still the potential for a lack of coherence between the
majority’s beliefs on premises and the majority’s vote on outcome, this is less
problematic than for other groups because both levels of decision-making are pre-
served and given effect.

It follows that the discursive dilemma, a problem of group rationality, does not
take the same shape for courts as it does for the other groups. The contribution of
this paper is to show that courts do not face the discursive dilemma in the way that
major authors in group agency theory, including Christian List, Philip Pettit,
Lewis Kornhauser, and Lawrence Sager, express it.” Courts still possess many
features that make them group agents. But courts are different from many, if

possibility for more even splits: see Peter Zimonjic, “Supreme Court Justice Russell Brown is
on a leave of absence”, CBC News (27 February 2023), online: cbc.ca/news/politics/justice-
supreme-court-brown-1.6761989.

7. List and Pettit draw on the work of Kornhauser and Sager. While List and Pettit’s work is more
broadly influential, Kornhauser and Sager’s “The Many as One” is of particular interest to us in
that it is more specifically about court judgements. See List & Pettit, supra note 3; Lewis A
Kornhauser & Lawrence G Sager, “Unpacking the Court” (1986) 96:1 Yale LJ 82; Lewis A
Kornhauser & Lawrence G Sager, “The Many as One: Integrity and Group Choice in
Paradoxical Cases” (2004) 32:3 Philosophy & Public Affairs 249 [Kornhauser & Sager,
“The Many as One”].
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not all, other group agents in a way that affects theories of how groups reason and
form intentions. We expect this argument to contribute to discussions in social
ontology as well as to current conversations about judicial reasoning and the
importance of reasoned judgements.

We situate this discussion in judgements of the Supreme Court of Canada
(SCCQ), but the lessons here apply to any court that allows judges to issue dissents
or minority concurrences. The rest of the paper proceeds as follows: In Section 1,
we introduce the discursive dilemma and show that the literature on group agency
has failed to understand an important element of court decision-making. In
Section 2, we show that the operation of plurality judgements supports the claims
of Section 1. In Section 3, we offer some ways of looking at court decision-mak-
ing in light of courts’ ability to encode meaning in at least two different ways. We
conclude with some thoughts about what this might mean for group agency and
for theories of judging.

1. Group Agency and Courts

Group agents are entities that operate with intention at the group level. Many
examples of these types of groups are well known in our current politico-legal
landscape: companies, legislatures, and universities, for instance. In order to
be a group agent, a collection of individuals must be something more than people
who happen to be in the same place, at the same time, engaged in the same activ-
ity. The collective must act cooperatively to accomplish something together. This
means the collective must be able to hold intentions at the group level—an inten-
tion being a goal and a plan to accomplish that goal.® To be an agent of this type,
it must be rational. As Philip Pettit notes, “a system will pass as an intentional
agent only if it preserves intentional attitudes over time ... in a rationally per-
missible manner.” This does not mean that an intentional agent must be perfectly
rational at all times, but that it must have some correspondence between the
beliefs it forms, its intentions, and its actions. When a group has the identity
of a group agent, we can talk about it and refer to it in a way that makes clear
that the group itself has beliefs, intentions, and actions, and that these might be
irreducible to the beliefs, etc. of their members.!” Groups form intentions and

8. See Michael E Bratman, Shared Agency: A Planning Theory of Acting Together (Oxford
University Press, 2014) at 11; List & Pettit, supra note 3 at 32.

9. Philip Pettit, “Akrasia, Collective and Individual” in Sarah Stroud & Christine Tappolet, eds,
Weakness of Will and Practical Irrationality (Oxford University Press, 2003) 68 at 73 [foot-
note omitted].

10. See e.g. Margaret Gilbert, Sociality and Responsibility: New Essays in Plural Subject Theory
(Rowman & Littlefield, 2000) at 3, 132; Philip Pettit, “Collective Persons and Powers” (2002)
8:4 Leg Theory 443; Kendy Hess, “Missing the Forest for the Trees: The Theoretical
Irrelevance of Shared Intentions” in Michael Schmitz, Beatrice Kobow & Hans Bernhard
Schmid, eds, The Background of Social Reality: Selected Contributions from the Inaugural
Meeting of ENSO (Springer, 2013) 57.
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perform actions by coordinating the thoughts and actions of their members, but
the resulting mental and physical states are those of the group itself.

Because group agents are derived from the intentions and actions of indi-
vidual agents, situations can arise where irrationality will creep into the
group’s beliefs or actions, if the group does not hold itself to some discipline
of reason. When group members vote for a result on the basis of different opin-
ions for why that result should be obtained, groups may suffer from a problem
of irrationality. Because some basic ability to be rational is necessary to
agency, this irrationality is a sort of existential threat. The literature in social
ontology calls this the discursive dilemma.'! This is particularly apparent in
cases where the group’s intention is formed from more than a simple yes/
no binary decision. For example, consider a municipality deciding whether
it should block off more roads for pedestrian use in the summer. All three vot-
ing members of the city council agree that it makes sense to block off the roads
if and only if two conditions are met:

1. Some people will leave their cars at home and enjoy the experience of walk-
ing or cycling downtown because of the blocked-off roads.

2. Downtown businesses will have adequate revenue from pedestrians, and not
lose business because people decide not to drive downtown from the
suburbs.

The problem with group decision-making in this example is that there may be a
group of three decision-makers who could each make a rational choice, but their
individual choices lead to an irrational outcome for the group.'? It is rational for
someone to vote to block off the road if they believe the two conditions are met,
and rational for them to vote to keep the road open to cars if they believe that
either condition is not met. The three city councillors vote in the following
way (Figure 1):

Figure 1. Group Votes

‘Will more people Will stores have Result: Should the
walk/cycle? adequate revenue? roads be closed to
cars?
City councillor 4 Yes Yes Yes
City councillor B Yes No No
City councillor C No Yes No
Council conclusion Yes Yes No

11. See e.g. List & Pettit, supra note 3 at 45; Christian List & Philip Pettit, “Aggregating Sets of
Judgments: An Impossibility Result” (2002) 18:1 Economics & Philosophy 89. This problem
is also sometimes called the ‘doctrinal paradox’: see Kornhauser & Sager, “The Many as One”,
supra note 7 at 251; Lewis A Kornhauser, “Modeling Collegial Courts. II. Legal Doctrine”
(1992) 8:3 JL Econ & Org 441 at 442ff.

12. See Kornhauser & Sager, “Unpacking the Court”, supra note 7 at 115.
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Here, each individual has voted in a way that is internally consistent: The person
who believes both conditions are met has voted yes to closing the road. The two
people who believe only one condition was met have voted not to close the road.
But because each of those two (Councillors B and C) believes that a different
condition was met, the result is that a majority of the group found that each
of the individual conditions was met. 4 and B agreed that more people would
walk/cycle, creating a group majority for that premise. 4 and C agreed that stores
would maintain adequate revenue, so the group has a majority belief there. But on
the outcome, the majority voted not to close the road. Three individuals are form-
ing logically consistent beliefs, drawing the right conclusions from the premises
that they accept, but the group mind is drawing the wrong conclusions from its
majority-accepted premises. Logically, one might conclude that the municipality
should close the roads, since a majority are of the opinion that both conditions are
met. But they do not, because a majority vote on the outcome results in a ‘no’ to
closure. Each individual has voted rationally, with views on premises aligning
with their view on their respective conclusions. But the aggregation of the votes,
which is inconsistent with the results of the issues, means that the group as a
whole has not voted rationally, in the sense that its conclusions do not follow
from its (group-level) beliefs on the premises.

A group’s decision can yield different results depending on whether it
employs a ‘conclusion-driven’ procedure or a ‘premise-driven’ procedure. The
conclusion-driven procedure looks to the outcome decision to determine the ulti-
mate result of the case (e.g., close the road?).!® The premise-driven procedure
looks to the results of the individual issue decisions to determine the ultimate
result (e.g., will stores have adequate revenue? will more people walk/cycle?).
List and Pettit propose possibilities for maintaining rationality at the group level:
an organization can stagger its votes and only hold the vote on ‘should we close
the roads?’ once it has a majority endorsing the propositions that could lead to
that outcome.'* There are several ways out of this dilemma, but each one has a
type of cost.

Court decisions are susceptible to discursive dilemma because individual
jurists vote on issues before the court in a way that might not align with the
outcome released by the court as an entity. In “Unpacking the Court,” Lewis
Kornhauser and Lawrence Sager take it as a problem that a three-judge
court, in which two judges believe that a different constitutional violation has
occurred, may nevertheless not issue a remedy.!> They give an example where
a criminal defendant appeals a conviction on the basis that, in the investigation
and trial, two of his rights were violated: his confession was coerced and should
be excluded, and the jury was improperly selected, so their guilty verdict should

13. See Pettit, supra note 10 at 454; Christian List, “Group Knowledge and Group Rationality:
A Judgment Aggregation Perspective” (2005) 2:1 Episteme 25 at 29; Kornhauser & Sager,
“The Many as One”, supra note 7 at 250-52.

14. See List & Pettit, supra note 3 at 58.

15. Kornhauser & Sager, “Unpacking the Court”, supra note 7 at 114-15.
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be thrown out.'® So, there are two possible grounds for the violation: 1) coerced

confession, and 2) improper jury selection (see Figure 2). On coercion, judges
vote in the following way: Judge A4: there was coercion, Judge B: there was
no coercion, Judge C: there was no coercion. The majority result is that the
defendant’s rights were not violated on this ground. On improper jury selection,
Judge A finds the jury selection was proper, Judge B finds the jury selection was
improper, Judge C finds the jury selection was proper, and again, the result is that
the defendant’s rights were not violated. Nevertheless, two of the three judges
believe that one ground for reversal is present, so a majority of judges vote to
issue a remedy. Kornhauser and Sager explain: “For each issue, two judges
believe the defendant was treated fairly. But two judges believe that in this case,
the defendant was treated unfairly.”!” If aggregating the judges’ votes on the out-
come determines the collective decision, the defendant will be afforded a remedy,
but if the collective decision is determined by aggregating how each judge votes
on each independent issue, the defendant will lose.

Figure 2. The discursive dilemma

Coercion? Improper jury Outcome: issue a
selection? remedy?
Judge 4 Yes No Yes
Judge B No Yes Yes
Judge C No No No
Majority No No Yes

When a court’s results from voting on outcome and voting on issues
(i.e., premises) are at odds, the group’s status as a rational agent is threatened.
How can it be that the court (through a majority vote) finds that no rights viola-
tion was committed, but that the court (through a majority vote) also finds that a
remedy should be issued for the rights violation? This threat to the group’s ability
to function as a rational agent is important because group agents—governments,
NGOs, or banks, for example—should behave rationally at the group level. The
trouble seems to be that there is no way to align the reasoning process (from
premises to outcomes) across the three judges. This will be a problem for typical
group agents because they need to provide a decision for the group, and that deci-
sion will either have to align with the way that they voted on the issues or the way
that they voted on the outcome. The group’s rationality is undermined if it choo-
ses to prioritize outcome, since it would lead to issuing a remedy for no discern-
ible reason (neither coercion nor jury selection having been selected by a majority
as a reason to issue a remedy). While choosing premise votes might seem to be a

16. Ibid.
17. Ibid at 115 [footnote omitted].
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better solution (and is the solution that List and Pettit favour),'® that choice would
put us in the awkward situation of choosing not to issue a remedy for the person,
even though a majority of judges believe they should get a remedy.

In “The Many as One,” Kornhauser and Sager suggest that some choices are
better represented by outcome-wise decisions and others by premise-wise deci-
sions. The outcome is more important when aggregating the preferences of many
members of the group (their reasons matter less than their conclusions). But the
premise-wise decisions are more important when a group is tracking for truth,
such as scientists’ conclusions on whether viruses behave in a certain way.
There, reasons matter more than eventual conclusions.!” Kornhauser and
Sager consider courts in this context and note that, for courts, premise-wise deci-
sions are decisions on different elements as doctrine (e.g., ‘was there a valid con-
tract?” and ‘was there a breach of the contract?” would both be premise-wise
decisions). Courts, like other group agents, can aggregate their views by either
premise or outcome decisions.”’ Somewhat surprisingly, Kornhauser and Sager
suggest that there is no need for a normative blanket rule on which choice courts
should make. They suggest that courts could hold a “meta-vote” to decide on a
method of aggregation.?! They offer no suggestion about whether this meta-vote
would occur each time a case required it or once for each level of court, but in
theory, either would work. This may be a reflection of the fact that courts decide
many complex cases that could encompass some decisions that are about tracking
the truth of a doctrine or precedent, and some decisions that involve a more com-
plicated mix of values and principles that might be better expressed through a
conclusion from a number of different factors, rather than expressing each factor
individually.

2. Plurality Judgements

The best way to look at how premise-wise and outcome-wise decisions can be
separated in court judgements is to see how the two function in plurality judge-
ments. In this section, we explain what a plurality judgement is and how it breaks
apart the usual connection between premises and outcome.

Readers may be more familiar with the concept of pluralities in the political
context, where it is often discussed. In an election where no candidate receives an
absolute majority (because there are three or more candidates), the candidate who
receives more votes than any other is the plurality candidate and wins the elec-
tion.?? In political discourse, people may find that these outcomes give less of a

18. See List & Pettit, supra note 3 at 56-58.

19. See Kornhauser & Sager, “The Many as One”, supra note 7 at 258-60.

20. Ibid at 251.

21. Ibid at 268, n 12.

22. See e.g. Bradford Jones et al, “Condorcet Winners and the Paradox of Voting: Probability
Calculations for Weak Preference Orders” (1995) 89:1 American Political Science Rev
137; Daniel Kselman & Emerson Niou, “Protest voting in plurality elections: A theory of voter

https://doi.org/10.1017/cjlj.2025.10041 Published online by Cambridge University Press


https://doi.org/10.1017/cjlj.2025.10041

Courts as Multivocal Group Agents 9

clear mandate or create a problem of ‘vote splitting’ that needs to be addressed.
For instance, if two pro-business candidates each receive 30% of the vote and the
pro-union candidate receives 40% of the vote, the pro-union candidate is elected,
and the pro-business voters may feel frustrated that their least favourite candidate
was elected because of the voting mechanism in place in that election.
Nevertheless, there is a unitary decision: a single person is elected.

In the context of the judiciary, a plurality judgement is a decision in which a
majority of judges vote for one outcome, but they do so for different reasons,
and no set of reasons garners a majority. This is unlike the political plurality because
there is an absolute majority inevitably formed on outcome, given that the choice is
binary: allow or dismiss the appeal. For instance, if there are five judges on a nine-
judge court who vote for the appeal to be dismissed, and four judges who vote for
the appeal to be allowed, the appeal will be dismissed. In many decisions, the five
judges on the winning side will agree on the reasons for their decision. That is, the
majority will rely on largely the same reasons to reach their conclusion as to whether
the appeal should be allowed or dismissed. In a plurality decision, this may not be
the case: the winning side prevails because of the bare result without a clear set of
majority reasons to support that result.?3 The votes that constitute the majority on
outcome are separated into different judgements with different rationales for deci-
sion. The opinion with agreement from the greatest number of judges often gets
referred to as the plurality opinion, but only if it is in the majority on outcome.?*
This could be an opinion with agreement of only three judges, or even only two, and
sometimes no judgement will have this status—a 3-3-3 split, for instance.?
Because the outcome is always binary, a 3—3-3 judgement will still have a definite
outcome: at least two of the 3-judge groups will have voted for the same outcome.
But the difference of opinion about the reasoning is still significant.

The ability to vote in pluralities is not a necessary feature of multi-judge
courts. A multi-judge court can have a structure of issuing only one opinion—
in which case it will require other procedures to ensure that a majority is always
reached on premises (for instance, the Chief Justice as tiebreaker). In Italian
courts, disagreements among judges during the deliberation phases are not pub-
lished as part of the final decision.?® The Supreme Court of India renders mostly

signaling” (2011) 148:3/4 Public Choice 395; Davide Cipullo, “Voting Systems and Fiscal
Policy: Evidence from Runoff and Plurality Elections” (2021) 74:2 Nat’l Tax J 347.

23. See e.g. Ryan C Williams, “Questioning Marks: Plurality Decisions and Precedential
Constraint” (2017) 69:3 Stan L Rev 795 at 798; James F Spriggs II & David R Stras,
“Explaining Plurality Decisions” (2011) 99:2 Geo LJ 515 at 517; Peter McCormick,
“Blocs, swarms, and outliers: conceptualizing disagreement on the modern Supreme Court
of Canada” (2004) 42:1 Osgoode Hall LJ 99.

24. See Adam S Hochschild “The Modern Problem of Supreme Court Plurality Decision:
Interpretation in Historical Perspective” (2000) 4:1 Wash UJL & Pol’y 261 at 271. See also
Spriggs & Stras, supra note 23 at 519.

25. For example, the SCC’s decision in R v Zacharias, 2023 SCC 30 was split 2-1-2: O’Bonsawin
and Rowe JJ wrote the ‘plurality opinion’, because Coté J concurred in the result. Martin and
Kasirer JJ wrote in dissent.

26. See Thomas B Bennett et al, “Divide and concur: Separate opinions and legal change” (2018)
103:4 Cornell L Rev 817 at 825.
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unanimous decisions because of the customary practice of deference to more
senior judges.’’ The unique feature of some courts that allows for dissents
and minority concurrences to move forward as part of the published
decision—the feature that allows for the existence of plurality judgements—is
a design choice rather than an immutable characteristic. Many influential courts
have this multivocality.

There is some disagreement in legal scholarship over the precedential value of
plurality judgements and these doctrines may also vary between jurisdictions.
The Supreme Court of the United States has held that if there are no reasons form-
ing a majority, the holding of the case can be interpreted as being the specific
statements with which a majority of judges clearly agree, based on their different
recorded reasons, so long as their reasons support the same outcome.?® This pro-
cess of distilling rules from different opinions (the plurality and the concurrences)
is referred to as the ‘narrowest grounds doctrine’. A plurality judgement’s prece-
dential effect can be discerned in this way by extracting only the intersecting parts
of the reasons of different opinions, so long as those intersections encompass the
views of a majority of the judges who agree on the outcome. According to Ryan
C. Williams, outcome-supportiveness is an essential criterion of the precedential
legitimacy of plurality judgements.?’ On the other hand, Nina Varsava has argued
that, when a majority of judges agree on a principle with regard to a particular
issue, this principle should have a binding effect where some (but not all) of these
judges ultimately agree on the outcome.*’ But in the United States, the conven-
tional view is that which accords with the narrowest grounds doctrine: only those
opinions which agree with the plurality on outcome can contribute to the plural-
ity’s precedential effect.

In Canada, there has been much less explicit judicial guidance on the prece-
dential effect of pluralities. It seems that majorities can be formed out of the views
of different sides on issues to create binding precedent with regard to those issues.
In the case of Tutton there was no majority at all on the outcome.?' An excep-
tional set of circumstances resulted in the Court splitting evenly on the result
because three of the judges who sat on the appeal were unable to take part in
the judgement. Nevertheless, this case is cited in courts and is taught in class-
rooms across the country for what it says about objective mens rea.’> The lack
of agreement on outcome does not seem to have hindered its precedential value.
Opinions dissenting on outcome contribute to a plurality’s precedent where they

27. See Krithika Ashok, “Disinclined to dissent? A study of the Supreme Court of India” (2017)
1:1 Indian L Rev 7.

28. See e.g. Gregg v Georgia, 428 US 153 at 169 n 15 (1976); Marks v United States, 430 US 188
at 193 (1977).

29. See Williams, supra note 23 at 844.

30. See Nina Varsava, “The Role of Dissents in the Formation of Precedent” (2019) 14:1 Duke J
Constitutional L & Pub Pol’y 285 at 306-07.

31. See Tutton, supra note 6.

32. For instance, Kent Roach’s popular casebook states that “The objective fault standard was
established in R v Tutton”: Kent Roach et al, Criminal Law and Procedure: Cases and
Materials, 12th ed (Emond Montgomery, 2020) at 422.
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form part of the majority on a particular issue because of the distinctiveness of
premise votes and outcome votes. Votes on premises from a dissenting opinion
may form a majority with votes on premises from another opinion, even where
the ultimate result differs. If a majority is formed in this way, it demonstrates a
majoritarian judicial consensus.* Plurality judgements pull apart the precedential
value of the reasons from the precedential value of the outcome.** Where there is
a majority formed on a specific issue amongst different opinions, those reasons
can become precedent even if some of those judges forming this majority dis-
agree on outcome.

Of course, plurality judgements need not contain an intersection of reasons
that garners majority support. Where this happens, there is no way to apply
the narrowest grounds doctrine. Here, the plurality may not hold precedential
value at all. Because of this, the court need not reach a majority on the issues
in order to produce an authoritative judgement as a group agent. In this situation,
only the outcome seems to matter; no part of the reasons leading to that outcome
are backed by a majority. In other words, the court in cases like these has failed to
form a group-level intention on premises at all. The outcome vote persists, but
there is no further guidance from the court in the form of binding reasons.

Plurality judgements underscore that for courts, there is no real dilemma
between voting by issue and voting by outcome, even when the two contradict
each other. In one respect, courts employ an outcome-driven procedure. The
court’s decision is formed by all of the judges who, jointly or separately, write
opinions voting for a given outcome that garners a majority of votes. In another
respect, courts employ a premise-driven procedure, because premises that a
majority of judges agreed to can go on to affect the law despite those premises
being inconsistent with the outcome of the case. In non-plurality judgements, the
reasons behind majority vote on outcome are largely or wholly consistent: regard-
less of whether the outcome-driven or the premise-driven procedure is employed,
the result would be the same. In plurality judgements, this is not necessarily the
case. As Figure 2, above, illustrates, if the court used an outcome-driven proce-
dure, a remedy would be issued, but if it used a premise-driven procedure, no
remedy would be issued.

3. Multivocal Group Speech

Group agents hold intentions at the collective level. For a Supreme Court, the
group’s reasoning creates law for lower courts. As the discussion on pluralities
shows, courts do have group intentions that shape the law, but these intentions are
not simple in the way that another group’s might be, because the group vote does
not necessarily lead to a single answer or a single intention. When courts set

33. Williams is in agreement that majoritarianism is an essential criterion for precedential legiti-
macy: see Williams, supra note 23 at 844.

34. Varsava argues for this position in broad strokes but takes a slightly more narrow view on when
dissenting opinions can contribute to precedent: see Varsava, supra note 30 at 319.
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intentions, these intentions accommodate individual voices—a kind of multivo-
cality. When judges issue minority opinions, their minority views remain
encoded in the group’s decision.

Though courts possess many of the same characteristics as other group agents,
they defy Kornhauser and Sager’s idea that a group has to vote either by out-
comes or by issues in order to maintain their group-level rationality. In the very
narrow outcome—i.e., ‘will the appeal be allowed?’—votes are gathered out-
come-wise. But judgements do not fall into irrationality when the premise votes
would yield a different result than the outcome vote, because the premise votes of
the court also still count. Put differently, unlike the city council that acts irratio-
nally in believing “If 4 and B then C” and then voting “4 and B but not C,” the
court will have the outcome of C as a bare outcome, but the ‘votes’ on the issues
of 4 and B will still matter as precedent. Because of this, courts do not suffer from
the discursive dilemma in the same way that other group agents do. The outcome
only speaks to the result for the parties. Majority decisions on individual issues
become rules of their own, unlike the majority decisions on the two issues that
our hypothetical city councillors voted on.

In court decisions, the outcome is important for the parties to the case, but the
decision on the rules is also important, and possibly more important for parties
who will come before the court in the future. When analysing a Supreme Court
decision, the legal community is often less interested in the outcome of the par-
ticular case than in how the members of the court voted on specific issues that
contributed to the outcome.?> Issue votes carry much of the precedential weight
of the case. The outcome may already be moot by the time the court decides—for
instance, because the appellant has already served the relevant prison term. Here,
the outcome is relevant only because it sheds light on how the issues were applied
to the facts in this case.’® The issue votes instruct lower courts and lawyers on
how to interpret legal doctrine in this area—they give meaning to the case’s
precedential effect.

On one interpretation, this does not solve the problem of group rationality. For
instance, it still means that collectively, the majority judges from the hypothetical
at Figure 2 still believe that there was no coercion and no improper jury selection
but also believe that the accused should be granted a remedy. These premises do
not lead logically to this conclusion, and so there is a way in which the court has
still acted irrationally, even though its issue decisions can also create separate
precedents. While the disjunction between majorities on premises and the major-
ity on the outcome still occurs on a formalistic reading, the fact that we encode
the answers qualitatively and give them separate effect makes this less of a prob-
lem for courts than for groups that may be making decisions that fail to capture
the majority conclusions on one or the other type of decision.

35. See Anthony Niblett & Albert H Yoon, “Judicial disharmony: A study of dissent” (2015) 42
Intl Rev L & Econ 60.
36. See e.g. R v Sharma, 2022 SCC 39 at para 113.
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This multivocal decision-making might reflect the many different types of
questions that a court is called on to answer: assessing expert scientific evi-
dence, parsing statutory language, determining Charter values, to name a
few. Kornhauser and Sager’s point that different decisions are best suited to
different aggregation methods might explain this design feature of courts.
No mode of insight is sacrificed here, although sometimes precedent will be
murky in a plurality situation. But perhaps the murkiness is also a kind of mean-
ing, because it occurs in cases in which even the most expert judges, sitting on
the highest courts, cannot come to a majority agreement on what the law is on
that particular question. Courts do not have to choose one method of vote aggre-
gation over the other—they can simultaneously rely on premise-driven and out-
come-driven mechanisms, and both can yield distinct yet important conclusions
for the development of the law.

We can explore multivocality by contrasting the court with the legislature,
another well-known type of group agent. Legislatures are univocal despite
often being made up of members who disagree on issues central to the group’s
mandate. In order to set a group intention, legislatures must reach an actual
majority, and only one set of intentions becomes the group’s intentions.
Like courts, legislatures are group agents that make decisions by means of
majority voting, and create new content to the law in their jurisdictions.
But a legislature speaks with one voice, even though its membership is often
starkly divided.?” It may have two or more factions within it, each vying for
control of the vote over a particular issue; nevertheless, it issues a unitary state-
ment after it votes. Generally, it either votes to pass legislation and make a
change in the law, or it votes not to pass legislation and to maintain the status
quo. Legislatures are rational agents that respond to reasons, and the result of
their reasoning process is legislation.?® This process encompasses the dialogue
between legislators—the debate and compromise between individual members
of the legislature to produce a group-level intention that is hopefully better
than what any individual legislator would have decided on their own.
Discussion and compromise are key to the legislative decision-making
process.>’

Plurality plays out very differently for the legislature than for the court.
Consider a hypothetical legislature with 100 seats, in which a centrist party
holds 40 of the seats, a right-wing party holds 30 of the seats, and a left-wing
party holds 30 of the seats. Assume for simplicity that everyone is voting with
their party. The three parties each have their own opinion on healthcare spend-
ing: the 40-seat party wants to moderately increase funding for hospitals, which
might help the hospitals slightly but is essentially maintaining the status quo;

37. For an extended discussion of the agency of legislatures, see Richard Ekins, The Nature of
Legislative Intent (Oxford University Press, 2012).

38. Ibid at 127.

39. See Leah Trueblood, “Are Referendums Directly Democratic?”’ (2020) 40:3 Oxford J Leg Stud
425 at 445.
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the right-wing party wants to restrict hospital funding and introduce some pri-
vatisation; and the left-wing party wants to significantly increase funding for
hospitals, and to raise income tax rates to pay for the increase. This is a plurality
situation where two of the three voices agree on something—increasing
funding—but disagree quite sharply on the specifics. The centrist plurality
party will need to convince one of the other two parties to join them if they
want their reform to go through. Of course, neither of the other parties can
act on their own either. But if none of them does anything, then the legislature
fails to get a result that would be in line with what a majority of the legislators
agree should happen—an increase in funding. Often in politics, the plurality
party will have to offer something to one of the other two parties. If the parties
that want an increase cannot find a way to compromise and agree on something,
the unitary result will be the continuation of the status quo.

An analogous legal case where judges are split 4-3-2 will go differently.
To map onto the previous scenario, consider a statutory interpretation case
where a hospital in a large population area sues the government, claiming that
legislation requires the government to fund the hospital at a higher level. Four
judges find that the correct reading of the statute means that the government
owes increased funding to certain hospitals that serve large population areas;
three judges find that the statute’s wording allows the government to cut the
hospitals’ funding if it so chooses; and two judges find that the statute actually
requires the government to increase funding for all hospitals, not just the ones
that are in a similar situation to the plaintiff hospital (see Figure 3). There
might be some value to clarity or persuasive force of the judgement if the plu-
rality of four judges convinces one of the other groups to join them, but the
narrowest grounds doctrine means that compromise and agreement are unnec-
essary. If the three factions stay as they are, the rule that gets carried forward is
that this wording creates an increase for the hospitals that serve large popula-
tion areas. The narrower way of reading the ruling in favour of the hospitals
will govern despite that particular result only getting four votes, less than a
majority. The judges can still make new law, both in terms of deciding the
outcome of this particular case and in terms of setting a new precedent,
although that precedent might be less clear than it would be in a simple major-
ity decision.

Figure 3. 4-3-2 Statutory Interpretation Case

Must only Could funding be | Must all Outcome: does
hospitals serving | cut from all hospitals be the plaintiff
large populations | hospitals? funded more? hospital get more
be funded more? funding?
Judges 1,2,3,4 Yes No No Yes
Judges 5,6,7 No Yes No No
Judges 8,9 No No Yes Yes
Conclusion No No No Yes
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When legislators combine their individual decisions into a group decision, the
group issues a univocal intention—either it acts through a piece of legislation, or
it does not legislate and thus preserves the status quo. This is one way of con-
veying meaning with respect to which a court is the same as a legislature. They
both issue an outcome based on a majority vote, and the outcome vote is binary—
it is either to pass the legislation or not; allow the appeal or dismiss it. However,
when the legislature fails to reach a majority, it merely does nothing. A court must
move the law one way or the other. This shows a clear divergence between how
legislatures and courts combine individual judgements (or preferences) into
group judgements. Either the legislature forms the intention that the bill reflects,
or it forms no intention at all that day. On the other hand, the court releases a
decision regardless of whether it was able to consolidate these individual prefer-
ences into one judgement for the group. The outcome would hold for this hospital
and possibly, applying the narrowest grounds doctrine, for similar hospitals. The
question of whether smaller hospitals are also entitled to an increase in funding
would remain undecided until a separate case was brought.

If a legislative vote succeeds and legislation is enacted, the minority views on
that legislation are silenced. The official version does not come complete with all
the proposed amendments that got voted down, or with any communication other
than the single layer of “this makes the new law.” When we want to know what
the law is, after the legislature has voted, we do not look back and see who voted
for what amendments. The type of majority, who voted which way—none of
these are legally relevant once the legislation is in force. While there may be times
when people look to the Hansard Index to understand the nature of the legislative
intention, this is an interpretive tool, not a part of the legislation. A legislature or
other organization can issue its group-level communication and include a record
of which members voted against it and why. This does not disturb the singular
voice that the group uses to issue the official group decision, since the official
action of the legislature remains unitary, a yes or a no.

A court judgement, on the other hand, communicates meaning at more than
one level. One communication is the binary decision on an ultimate question—
this is the verdict. The verdict tracks the outcome vote. The reasons for judgement
communicate in a different way. The judges deliberate together and may spend
months trying to find a consensus, or at least a simple majority.*" Where the
judges cannot agree, they issue minority opinions and sometimes, when the dis-
agreement is pervasive, plurality judgements. If a judge feels strongly about
something, they can explain their disagreement in the final document, even if
they do not convince any of their colleagues that they are correct. And this soli-
tary voice might have an effect in future jurisprudence. The written reasons pro-
vide answers to subsidiary questions, or to what we have been calling ‘premise
decisions’, and these subsidiary answers are also aggregated into group inten-
tions. The creation of intentions of this separate type is the crux of the difference

40. See e.g. Samantha Bielen et al, “The Duration of Judicial Deliberation: Evidence from
Belgium” (2018) 174:2 J Institutional & Theoretical Economics 303.
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between how a court forms intentions and how other group agents form inten-
tions. The different opinions of the different judges are not forced to resolve into
a unitary opinion. A downside of this is that there is a loss of clarity—especially
in some plurality decisions.*! But there are benefits to the court’s preservation of
a diversity of perspectives, one of which is its ability to retain answers to different
questions with distinct majorities. This makes courts unusual among group
agents. Again, this unusual feature of multivocality is not a necessary feature,
or an unavoidable by-product of appellate courts. Perhaps it is the most logical
design feature for this type of group because courts need to issue decisions in a
timely manner. Legislators do not need to churn out legislation. If they are grid-
locked, then they may need to call an election but (with some exceptions) there is
no requirement for them to legislate in a timely manner. Courts can, very rarely,
have a kind of gridlock result, if a judge is absent from the decision and the result-
ing even-numbered panel issues a decision that is split evenly on the outcome,
with no majority.*? In Canada, the rule in those situations is that the majority
judgement from the court below governs.*? It is unclear how precedent gets
formed from such a judgement, though as we discussed above, Tutfon shows that
precedent can come even from that kind of decision.

In a plurality decision, the judges of the country’s highest court have issued
their interpretation of the law, even if the reasons and the outcome do not match
up. Perhaps one of the reasons courts have this design feature is that they do not
have the option to simply fail to reach a majority the way a legislature can. On the
other hand, the courts might have chosen this design as a reflection of the esteem
that society has for judges—even in a minority, their expertise is still valuable.
There are costs to preserving this multivocality, notably that it makes precedent
harder to interpret in some complex cases. Our interest in this article has been to
make the descriptive point that courts do in fact preserve both types of judgement
aggregation, rather than to argue for or against the merits of this type of decision-
making.

Conclusion

Courts have many features of group agency: they have intentions at the group
level, they have a stable existence despite membership changes, and they present
themselves to the world as group entities. But courts also challenge the regular
conception of group agency by making decisions in multiple ways, thereby pre-
serving the group’s judgement on both premises and outcomes when these

41. See e.g. R v Therens, [1985] 1 SCR 613 [Therens]. Former SCC judge Claire L’Heureux-Dubé
described the plurality of the SCC’s case in Therens as a “true imbroglio,” and explained that
help from the legal community was needed to understand the precedential effect of this case.
Claire L’Heureux-Dubé¢, “The Length and Plurality of Supreme Court of Canada Decisions”
(1990) 28:3 Alta L Rev 581 at 587.

42. See Tutton, supra note 6.

43. Ibid.
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conflict. Premise votes and outcome votes are both recorded, and both become
part of the group’s decision. The plurality judgement is perhaps a non-paradig-
matic type of court judgement, but it occurs fairly frequently and it offers a win-
dow into this feature of the court’s decision-making.

Through parallel premise-wise and outcome-wise majority voting, courts
communicate meaning on two tracks in a judgement. The majority vote on
the outcome affects the world in an immediate sense. It changes the situation
of the parties before the court. The majority votes on the issues or premises
do not affect the parties, but they do change the situation for others who will rely
on the precedence of that case in the future. In non-plurality judgements, the
premises that the majority accepts are supportive of the court’s result on outcome.
Plurality judgements demonstrate that the reasons of judges in the minority can
form part of the court’s effect on the world, even when those reasons support the
opposite conclusion on outcome. Because of this, it is clear that the outcome and
the reasons are free-standing elements of a court’s voice.

This discussion may cause some people to conclude that courts are not groups.
Our own impression is that despite this variation, courts probably are group
agents. This discussion shows that courts do what (other) group agents cannot:
they preserve some individuality of their members at the group level. This is not
to say that other groups completely erase the individuality of their members—if
that were so, then sports fans would not keep track of the stats of individual play-
ers on a team. But the formal encoding of individual contributions into the group
results seems unique, or at least very unusual, to the design of multi-member
courts. This feature of courts complicates the discursive dilemma and group ratio-
nality by showing that it is possible for a group to prioritize reasons without
sacrificing outcomes.
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