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ABSTRACT

Population ageing is a key challenge confronting European policy makers. Ageing is
a complex issue, requiring a value-driven approach to law and policy. However, there
has been limited consideration of what values are driving ageing law and policy in the
European Union, or if these values are appropriate. Drawing on an empirical study
of United Kingdom (UK) legal policy documents, this paper identifies and critiques
the primary values and objectives driving ageing law and policy in the field of em-
ployment. It is argued that the values driving UK law and policy are often contested,
contradictory and under-defined, and there has been limited thought given to how
they should be prioritised in the event they conflict. Thus, there is a serious need to
reconsider the approach to age and employment taken by policy makers, and to
clarify better the key values on which law and policy rest.
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Introduction

The population in the European Union (EU) and United Kingdom (UK) is
‘ageing rapidly’ (Select Committee on Public Service and Demographic
Change 2014: 7; see also D’Addio, Keese and Whitehouse 2010: 613—4). It
is projected that, by 2025, more than 20 per cent of Europeans will be
aged 65 or over (European Commission 201g). Population ageing will
have consequences for industry and government services, including
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housing, pensions, health and social care, and employment. Given this com-
plexity, law and policy to address ageing will require value judgements and
difficult decisions about ‘what-ought-to-be’, to help develop an appropriate
management strategy (Rittel and Webber 1973: 159). However, there has
been limited consideration of what values are driving ageing law and
policy in the EU, or if these values are appropriate. Without explicit
acknowledgement and discussion, values remain hidden and underdeter-
mined. In democratic societies, it is desirable that value judgements be ex-
plicitly made and be open to discussion and contestation, particularly given
the presence of many stakeholders with different priorities and values
(Camillus 2008: 100).

To fill this gap, this paper reviews government documents and policy
statements to identify and critique the values driving UK ageing law and
policy in the field of employment. Drawing on qualitative and quantitative
content analysis, six key objectives that underpin UK laws are identified. It
is argued that these values remain indeterminate and have multiple
(often contradictory) meanings in government policy documents. Further,
scant thought has been given to how conflicting objectives (or conflicting
interpretations of different objectives) should be reconciled or managed.
Therefore, there is a need to seriously reconsider the values that should
inform law in this area.

Values in policy

‘Values’ are defined as “principles, or criteria, for selecting what is good (or
better, or best) among objects, actions, ways of life, and social and political
institutions and structures’ (Schwartz 1993: 155). Values are ‘non-empirical —
that is, not directly observable — conceptions of the desirable, used in moral
discourse, with a particular relevance for behaviour’ (van Deth and
Scarbrough 1998: 22). Values can therefore exist and operate at multiple
levels, ranging from individuals, to institutions, to society as a whole
(Schwartz 1993: 155).

Values are inherent in policy decisions and legal developments that
‘reflect the acceptance or rejection of certain values; represent attempts
to implement values into policies; or at least reflect the frequent difficulty
of arriving at consensus about the status of particular values’ (Bartanen
1982: 19). Values offer a ‘comparatively neutral’ form of ‘normative guid-
ance’ for policy formation (Giacomini ef al. 2001: 8). At the same time,
values can be difficult to ‘pin down’ in policy analysis and development
(Giacomini et al. 2001: 16). While all pervasive, values can be difficult to
identify and rigorously evaluate, often becoming embedded in policy
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documents rather than being explicitly acknowledged (Giacomini et al.
2001: 18).

While policies reflect the acceptance of certain values, these values are
not likely to be uniformly accepted across society. Indeed, values are likely
to be contested, and different values may gain the support of different
policy actors. Thus, Jenson (1989: 248) has argued that the universe of pol-
itical discourse is the site of a ‘discursive struggle’ between different actors
seeking representation and different meaning systems seeking legitimacy.
Similarly, Boltanski and Thévenot (2006) have argued that there are mul-
tiple, interacting worlds with different conceptions of the common good
and higher worth that might manifest in political discourse, including the
civic world, which focuses on the sovereign and convergence of wills; the in-
dustrial world, which focuses on productivity and efficiency; and the market
world, with its emphasis on wealth (Boltanski and Thévenot 2006: 107-8,
185, 190, 204—5; see also Ebbinghaus and Whiteside 2012: 269—70).
Individuals can manifest in different worlds, raising the likelihood of a con-
frontation or clash between two worlds, where the reality of the common
good is contested (Boltanski and Thévenot 2006: 216, 223).!

According to Boltanski and Thévenot (2006: §7—40), disputes about
values are resolved via legitimate forms of agreement, which represent con-
sensus on the relative importance of societal values and ideas of the
‘common good’. While multiple principles of agreement might exist in a
complex society, the appeal to the common good reduces this plurality to
a single principle of justification (Boltanski and Thévenot 2006: 78).
Where this agreement is challenged or unsettled, a process of testing can
be used to settle disagreements via an appeal to the common good
(Boltanski and Thévenot 2006: 147-8). In this context, policy documents
could be seen as reports of the process of justification and testing that is
associated with resolving disputes on societal values.

Rather than rely on a process of testing, it might be possible to prevent a
clash of worlds and values via three key mechanisms. First, particularly in
situations that are oriented towards judgement or justification (such as a
public statement of position), policy makers might set up a situation that
‘holds together’, where any incongruities between worlds and values are
minimised (Boltanski and Thévenot 2006: 228—g). Second, a compromise
might be put forward to suspend a clash without settling it, by relying on
a test from one world over the other (Boltanski and Thévenot 2006:
277). Compromises suggest the possibility of compatibility through a
common good that transcends and includes both worlds (Boltanski and
Thévenot 2006: 278; see similarly Jessop 1997: 112—3). However, compro-
mises are fragile, and a clash can always be reactivated (Boltanski and
Thévenot 2006: 278). Third, then, attempts might be made to minimise
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any clash via composite items, which seek to stabilise the compromise
(Boltanski and Thévenot 2006: 278—g). This may be achieved through
the use of ambiguous terms, which straddle multiple worlds and can
adopt different meanings in different contexts (Boltanski and Thévenot
2006: 280; see also Karppinen and Moe 2014). The interpretation of am-
biguous terms generally happens on a case-by-case basis, drawing analogies
with previous cases to avoid confronting value conflicts head-on (Thacher
and Rein 2004: 476-80).

In areas of compromise, we are likely to see frequent repetition of tests to
rearticulate and reaffirm the common good and hierarchies of worth
(Boltanski and Thévenot 2006: 283). Indeed, in a complex policy environ-
ment, frequent communications of this nature can act as guidance, or a
form of co-ordinated context-steering, which help to reorient and modify
the selfunderstanding of policy actors of their interests and options, and
hence their preferences and expectations for particular policy solutions
(Jessop 1997: 110). Thus, communication is a key source of legitimation
for governments, and the state’s influence depends to a large extent on
its role as a collector and mediator of information (Jessop 1997: 117).
Further, government communication can construct and define the
objects that require governing (Jessop 1997: 124; see also Avsar 2014;
Thévenot 2011) — that is, to define and delimit the regulatory problem at
hand. The role of communication can arguably extend even further, to re-
construct the ways authorities, governments and even those being governed
see and perceive themselves, ultimately transforming the objects of regula-
tory action (here: the aged) so they voluntarily embrace certain choices and
behaviours (in this case, for example, by continuing on working) (Soss,
Fording and Scram 2011: 8—q; see also Dean 2010: 43—4). At the same
time, government discourses can operate at multiple levels: Dean (2014:
15%) has described the tendency of neoliberalism to have a ‘doctrine of
double truths, of truths that can be expressed differently in relation to dif-
ferent audiences’. Thus, ‘truths’ can be crafted differently for different
audiences and for different places and contexts, with one set of ‘truths’
for the public, and another for political elites (Dean 2014: 153). Itis there-
fore important to be attuned to the intended audience of policy documents,
to ascertain which ‘truth’ might be communicated and for what purpose.

The significance of policy discourse in shaping policy outcomes is illu-
strated by Schram’s (1999) analysis of social welfare policy in the United
States of America (USA). Schram argues that the use of a ‘contract’ meta-
phor to ground social policy has operated to reshape and infect policy
with particular biases (Schram 19q9: 7), including by encouraging a focus
on personal responsibility that disadvantages those in need of assistance
(Schram 1999: 8). The liberal sub-text of government policy is reinforced
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by signs, symbols and images which replicate existing power relationships
(Schram 199g: 8) and privilege white men (Schram 19gq: 26). In this dis-
course, certain needs are de-legitimated, and others are affirmed, in a way
that commodifies individuals as a ‘piece of property worthy of investment’
(Schram 1999: 11-12, 18). Similarly, Dobrowolsky and Jenson’s (2004) ana-
lysis of Canadian citizenship discourses has shown how a shift in discourse
focus, away from women’s rights and towards a focus on children, has
excluded women’s voices from the political agenda.

UK law and policy developments regarding ageing

This analysis highlights the importance of considering how values are em-
bedded in policy documents, and shape and influence policy outcomes in
different substantive areas (though see Dean 2010: 45-6). While some
studies have explicitly considered the values inherent in particular policy
discourses (in relation to ageing in the USA and Canada, see Clark 1994;
in relation to health policy, see Giacomini et al. 2001), this has not
extended to ageing law and policy in the UK. While Bernard and
Phillips have argued that ‘an explicitly articulated value base’ is ‘crucial
to the establishment of this new policy agenda for ageing in tomorrow’s
Britain’ (2000: 34), no UK government has developed a vision or coherent
strategy to address ageing (Select Committee on Public Service and
Demographic Change 2013: 8), and legislative and policy interventions
remain piecemeal and reactive in nature (se¢ Bernard and Phillips 2000:
40). Therefore, it is timely to consider what values do and should inform
UK law and policy on ageing.

Since 2000, legislative interventions relating to age and employment have
primarily focused on preventing age discrimination in the workforce. UK le-
gislation in this area was driven by Council Directive 2000/78/EC of 27
November 2000 establishing a general framework for equal treatment in employment
and occupation (‘the Framework Directive’), which gives specific expression
to the general principle of non-discrimination on the grounds of age.? The
Framework Directive was implemented in the UK by the Employment Equality
(Age) Regulations 2006 (UK) SI 2006/1091 (‘the Regulations’), and later
consolidated into the Equality Act 2010 (UK) c 15 (‘the Act’). The Act pro-
hibits direct and indirect discrimination, harassment and victimisation in
the workplace on the grounds of age during recruitment, in setting the
terms of employment, deciding to award promotions and provide training,
and in dismissal (s 49). However, less favourable treatment on the grounds
of age is not discrimination if the treatment is shown to be ‘a proportionate
means of achieving a legitimate aim’ (s 13(2)). This exception does not
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apply to any other protected characteristics. Indirect discrimination may
also be justified using the same test (s 19(2)).

Compulsory retirement has been a key focus of age discrimination policy
in the UK. Indeed, mandatory retirement is 2 major area in which employ-
ers might seek to justify direct age discrimination (see Blackham 2016).
Since its introduction in 2006, UK age discrimination legislation has
always provided scope for employers to adopt a retirement age for their
workforce. However, the national default retirement age (‘DRA’) of 65
created by the Regulations was abolished by the Employment Equality
(Repeal of Retirement Age Provisions) Regulations 2011 (UK) SI 2011/1069
(‘2011 Regulations’). Employers may still implement an employer-
justified retirement age (‘EJRA’) so long as it can be objectively justified
as a proportionate means of achieving a legitimate aim. However, there is
significant legal uncertainty regarding when an EJRA will be ‘justified’.3

To support older workers in employment, a right to request flexible
working was introduced for all employees (including older workers) with
26 weeks’ service from g0 June 2014.4 Employers must deal with these
requests in a ‘reasonable manner’, but can refuse an application if they
have a ‘good business reason’ for doing so.> While the right to request is
a ‘weak’ piece of legislation (Croucher and Kelliher 2005: 507), it may
help to change employers’ attitudes towards flexible working.

Finally, the UK government has introduced a number of programmes to
address attitudes towards older workers, including: the Age Positive campaign
(launched in 2000) to ‘tackle ageism in the workplace’ by raising awareness of
the ‘business benefits of recruiting and retaining workers aged over 50’ and
promoting good employer practice (Department for Work and Pensions
(DWP) 2009a: 31); the Everyday Ageism Project, which aims to raise awareness
of ageism by encouraging people to share their experiences of ageism online;%
support for the Age Action Alliance, an independent partnership of public,
private and voluntary organisations ‘working together [to] combine our think-
ing, experience and diverse skills to improve the lives of older people’ (Age
Action Alliance n.d.); and the appointment of a Business Champion for
Older Workers, responsible for ‘making the case for older workers within
the business community and challenging outdated perceptions’ (DWP 2014a).

While there has been a fair amount of legislative and policy activity in the
area of ageing and employment, and substantial academic discussion of
these developments, there has been only limited consideration of what
these measures are trying to achieve, and if these objectives or values are ap-
propriate (Bisom-Rapp and Sargeant 2011; see e.g. Fredman 201 1; Fredman
and Spencer 2003; Loretto, Vickerstaff and White 2009; Sargeant 2004,
2006, 2008; Vickers and Manfredi 2014; Vickerstaff, Cox and Keen
2009). This paper will explore this gap.

https://doi.org/10.1017/50144686X16000313 Published online by Cambridge University Press


https://doi.org/10.1017/S0144686X16000313

1368 Alysia Blackham

Method

A two-stage research design was employed to identify, clarify and evaluate
the values underlying government policy in the area of ageing and employ-
ment. In the first phase, the study examined the values evident in 19 govern-
ment policy documents using qualitative content analysis. The topics of
study were limited to ageing and employment, but excluded documents re-
lating solely to pensions and social security.”7 Phase 2 tested the relative im-
portance of the identified values, as measured by frequency of use, via
quantitative content analysis of the same documents.

Phase 1: Qualitative content analysis

In Phase 1, qualitative content analysis was employed to analyse core docu-
ments relating to UK ageing law and policy (Webley 2010: g41). This meth-
odology is similar to legal doctrinal research, particularly in its focus on
textual analysis (see also van Hoecke 2011: 4). However, it differs in two
key ways. First, content analysis can be applied to a broader range of texts
than doctrinal analysis, which typically focuses on legal texts (such as
cases and legislation). Second, content analysis analyses themes in texts,
whereas doctrinal analysis generally seeks to harmonise, rationalise or sys-
tematise legal texts (see van Hoecke 2011: 11-17).

Qualitative content analysis involves the identification, coding and cat-
egorisation of documents (Patton 19go: §81). This process facilitated the
identification of values — detecting ‘what is’ (see Krippendorff 2013: 57) —
and enabled the mapping and contextualisation of the themes or values
(Webley 2010: g42). Qualitative coding of this nature is particularly well
suited to developing and examining values inherent in legal and policy
documents (Webley 2010: 945).

This phase of the research was undertaken in three parts. First, the uni-
verse of documents to be analysed was identified. This included government
policy documents and position statements. Government documents
perform an important expressive function, articulating and justifying legal
and policy developments as the by-products of on-going conversations
about age and employment (Krippendorff 201g: %7). Therefore, these
documents formed a worthwhile and useful universe for analysing legal
and political values.

Second, the sample of texts for analysis was determined as being UK gov-
ernment policy statements and responses to consultation between the years
2000 and 2014. ‘Government’ was defined to include materials authored by
government departments, but not non-departmental public bodies (such as
the Equality and Human Rights Commission or Acas), parliamentary
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committees or commissions, or research reports or statistical documents
that were not representative of government values. Documents within this
sample were identified via a literature review, internet searches, review of
government websites, and discussions with government and public body
representatives.® This process was complex, as many policy documents are
removed from public circulation and taken off the internet upon a
change of government, although they may be sourced from archival web-
sites.9 Every effort was made to ensure the sample was comprehensive.'©
Nineteen documents were ultimately sourced (Department for Culture,
Media and Sport and Government Equalities Office 2019; Department of
Business, Innovation and Skills (BIS) 2010, 20114, 20115; Department of
Trade and Industry (DTI) 2003, 2005; DWP 20094, 20090, 2018, 20140;
Government Equalities Office 2008; HM Government 2005, 2008, 2010,
2012, 2019; HM Treasury 2008; Performance and Innovation Unit 2000;
Social Exclusion Unit 2006).

Third, using NVivo software to ensure consistency, efficiency and thor-
oughness of data analysis (Weitzman 2008: 416-17), the texts were induct-
ively coded by the researcher using themes derived from the literature and
the documents themselves (Ryan and Bernard 2004: 2775—6). Data were ini-
tially coded line-by-line to break it into its constituent parts, then consoli-
dated and synthesised through focused or thematic coding (Charmaz
2006: 46, 5o, 57). Constant comparative methods were utilised at all
levels of analysis (Charmaz 2006: 54). Using these linkages, broader theor-
ies were constructed to reflect the data collected (see Charmaz 2006: 10).

Phase 2: Quantitative content analysis

The categories developed through qualitative analysis of the documents
were further validated via quantitative content analysis (see Ryan and
Bernard 2003: 278). This form of analysis assumes that the most frequently
occurring words reflect the authors’ greatest concerns (Weber 19qo: 51), as
repeated words serve to reinforce and reiterate key ideas. In this study,
quantitative analysis offered insights into the priority of different values in
government policy, revealing ‘what is important’ via an assessment of fre-
quency (see Krippendorff 2013: 57).

Using NVivo, the sample of documents was coded to look at the occur-
rence of both (a) specific terms or phrases, via word frequency lsts, and
(b) sets of words and phrases, or category counts, drawing together multiple
phrases and words for analysis where they were assumed to have similar
meanings or connotations (Weber 19go: 12). The derived terms and sets
were informed by and derived from the results of the qualitative content
analysis, and are detailed in Table 1.
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TABLE 1. Results of frequency analysis

Value or objective Search terms Frequency'
Sustainability Economic 230
Labour market 216
Sustainable 145
Labour supply 33
Prosperity 26
Shortage 2
Labour demand 2
Total 654
Adequacy Income 320
Savings 147
Poverty 141
Security 128
Adequate 26
Living standards 9
Hardship 2
Good life 1
Comfortable retirement 1
Total 775
Equality Equality 656*
Opportunity 5793
Discrimination 500
Inequality 179
Fair 124
Barriers 123
Diversity 102
Assumption 37
Ageism 27
Equity 25
Stereotypes 25
Prejudice 23
Equal treatment 13
Judgement/judgment 5
Total 2,406
Social inclusion Health 784
Active 482
Participate 252
Exclusion 245
Integration 119
Networks 117
Isolation 107
Loneliness 48
Wellbeing 45
Interaction 26
Cohesion 11
Disillusion 6
Society at ease with itself 2
Total 2,244
Solidarity Younger 122
Balance 64
Generations 36
Distribution 25
Intergenerational 17
Lump of labour 5
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TABLE 1. (Cont.)

Value or objective Search terms Frequency'
Block jobs 1
Fewer jobs 1
Total 271

Organisational efficiency Benefit 861
Business 440
Cost 290
Flexibility 201
Performance 146
Productivity 139
Burden 61
Efficient 51
Profits 24
Unnecessary 17
Red tape 13
Expertise 9
Regulatory failure 5
Inflexible 4
Inefficient 2
Total 2,257

Choice Individual 439
Want 285
Choice 182
Options 132
Forced 127
Like 1064
Wish 88
Choose 53
Freedom 39
Total 1,451

Notes: 1. Frequencies were calculated using stem words (e.g. a search for sustainable would also
include sustainability, efc.). 2. For this term, ‘equaled’ and ‘equally’ were manually excluded
from the count presented here. g. Exact term used to exclude ‘generated’, efc. 4. For this
term, ‘likely’ was manually excluded from the count presented here.

Results
Values in law and policy

Using qualitative data analysis, six key objectives or values underlying UK
laws relating to ageing and employment were identified: sustainability of
the economy, workforce and pension system; adequacy of income for older
people; equality for all workers; social inclusion; intergenerational solidarity;
and efficiency.

However, the values remained indeterminate and had multiple (often
contradictory) meanings in the sample of documents. The sections that
follow illustrate how these values were represented and used in the govern-
ment documents, demonstrating some of the complexity of values-based
analysis.
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Sustainability. The analysis revealed three sustainability objectives within
government policies and documents: (a) sustainability of the economy;
(b) sustainability of the labour market; and (c) sustainability of pension
systems. While these goals are interlinked, the documents presented these
objectives in distinct ways.

First, government policy was aimed at securing the sustainability of the
economy and society via the employment of older workers. There is
concern that the increasing dependency ratio associated with an ageing
population (with fewer individuals in employment compared to those
outside the labour force) may reduce the number of available workers in
the UK, thereby reducing economic output and the state’s capacity to pay
the costs associated with an ageing population (Loretto, Vickerstaff and
White 2005: 7). There is increasing recognition that older people, includ-
ing those in their sixties and seventies, are more than capable of playing a
productive role in the economy (Riley 1988: 149-50; Riley and Riley
1994: 110). In the sampled government documents, older workers were
represented as essential for the sustainability of the UK economy, having
the potential to make a ‘vital contribution’ to national prosperity (BIS
2010: 4). It was acknowledged that extending working lives would increase
Gross Domestic Product (GDP) (BIS 2010: 8, 20115: 2), increase tax
receipts (BIS 2010: 2%7) and support the success of ‘Britain’s businesses’
(DWP 2009a: 5). Conversely, early exit from the labour market was
viewed as coming ‘at great cost to the economy’ (DWP 20140 3; see also
Performance and Innovation Unit 2000: 8). Similarly, employment equality
(discussed further below) was seen as having instrumental economic
benefits for the UK economy, providing employers with ‘the widest labour
pool’ (Government Equalities Office 2008: 5; see also BIS 2010: 46; DTI
2009: 7; HM Government 2012: 6). Discrimination, on the other hand,
was negatively cast, as it ‘get[s] in the way of creating prosperity for all’
(DTI 2003: g) and ‘costs our economy’ (HM Government 2010: 8, see
also HM Government 2005: 19). Thus, the retention and employment of
older workers was depicted as necessary for the sustainability of the
economy and society.

Second, and relatedly, the policies were aimed at sustaining the labour
market. With population ageing, labour supply of 20-64 year olds across
the EU is predicted to decrease by 24.5 million people between 2010 and
2050 (European Commission 20116: g5). Employers will need to look
beyond the traditional labour market to supplement their workforce
(European Commission 2011a: 10; Schiek 2011: 7%79), including by employ-
ing older workers. In government policy, older workers were valued for their
ability to increase ‘labour supply’ by keeping on working (BIS 20115: 7, 13).
Indeed, older workers were seen as essential for meeting the voracious
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‘appetite’ of business for workers (DTI 2005: 4) and meeting ‘future labour
demand’ (DWP 20140: 8; see also BIS 2010: §1). Older workers therefore had
a key role to play in sustaining the labour market.

Third, the analysis revealed that government policy was directed towards
securing the sustainability of the UK pension system. The ageing population
may place unsustainable demands on established pension systems as the de-
pendency ratio increases. As the ‘baby boom’ generation ages, the number
of people over the state pension age in the UK is expected to increase by 28
per cent, rising from 12.2 million people in 2011 to 15.6 million people by
2035 (Office for National Statistics (ONS) 2011). Further, people are living
longer, which means they are likely to draw on pension entitlements for a
longer period of time: some individuals will spend nearly a third of their
life in retirement (Riley and Riley 1994: 110). This will obviously place add-
itional pressure on state and private pension schemes, as more people will
be entitled to a pension for a longer period, potentially making the existing
model of state-backed social insurance unsustainable. At its heart, then, sus-
tainability relates to the ability of governments to finance their social secur-
ity obligations in the long term (Dorfman and Palacios 2012: 4).

The UK state pension system is more sheltered from the effects of an
ageing population than other EU and Organisation for Economic Co-
operation and Development (OECD) countries (Phillipson 2002: 11-12),
being significantly more reliant on private pension provision than other coun-
tries, and having the highest proportion of retirement income from private
pensions and the lowest public pensions relative to individual income
across the OECD (Diepeveen 2012: 10). However, the UK is still facing a re-
current ‘pensions crisis’ (Harris 2006: g4), with National Insurance Fund ex-
penditure projected to increase from around 5 per cent of GDP in 20089 to
around 8 per cent of GDP in 2070—71 as the result of the ageing population
(Government Actuary’s Department 2010: 16).

While pension documents were not included in the sample for analysis, sus-
tainability of pension systems was still a recurring value. For pensions, the
documents acknowledged that ‘[a]ffordability and economic stability must
be maintained” (HM Government 2005: 9), requiring longer working lives
to promote increased pension savings and ‘later draw down’ by older
workers (BIS 2010: 27; see also HM Government 2019: 8). However, this
does not obviate individual choice (discussed further below): it was noted
that ‘the ability to choose when to stop working must also be at the heart
of a new system of fair and sustainable pensions’ (BIS 2010: 4).

In sum, then, the sampled government documents revealed three interre-
lated but contrasting sustainability goals, relating to the economy, labour
market and pension systems. All three of these goals could ultimately be
achieved by extending working lives into old age.
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Adequacy. Government documents also prioritised and valued securing ad-
equate income for older people. The policies depicted forced and early re-
tirement as causes of poverty and ‘financial hardship’ (Performance and
Innovation Unit 2000: g; DWP 20146: 6—7). Work was portrayed as the
best means of preventing poverty (HM Government 2005: g—10), suggest-
ing that extending working lives would allow more people ‘to boost their
income’ (DWP 2009a: 9, 29) and have the opportunity to ‘provide for a
decent income in later life’ (Performance and Innovation Unit 2000: 47).
The level of income individuals need to have in old age was variously
described as ‘adequate’ (DWP 20148 5, 7; HM Government 2005: 2, 3, 9),
‘decent’” (HM Government 2005: 9; Performance and Innovation Unit 2000:
45, 47) and having ‘the resources ... to live a good life’ (HM Government
200#: xv). This was contrasted with ‘poverty’ (HM Government 2005: g—10;
Performance and Innovation Unit 2000: 5, 12, 28, 29, 50, g6) and ‘financial
hardship’ (Performance and Innovation Unit 2000: g). However, there was
limited consideration of what this would actually mean in practice, and deter-
mining what constitutes an ‘adequate’ level of benefit is contentious (see e.g.
Grech 2013). Based on this sample of documents, ‘adequacy’ appeared to be
linked to either whatindividuals expect to receive in retirement, or as protection
from poverty. These measures are obviously substantially different.

While government documents valued adequacy of income for older
workers, it was perceived to be an individual responsibility to earn and/or
save for later life: the government would only facilitate individual action,
not provide an adequate income to those at risk of poverty. Individuals
were explicitly required to ‘take personal responsibility for their own well-
being by working, saving and looking after their health’ (DWP 2013; see
also DWP 20140: g; HM Government 2014: 5), with government action
aimed at ‘empowering individuals to fulfil their ambitions for later life’, in-
cluding through increased saving (HM Government 2013: 5). Therefore,
pension reform was designed to make ‘saving for retirement fairer and
easier’ (DWP 2009a: 77), with individuals expected to work ‘as long as is ne-
cessary to create the future [they] want’ and undertake ‘responsible retire-
ment planning’ (BIS 2010: 4; DWP 20140: 4).

Thus, while government documents prioritised and valued adequate
income for older people, this was seen as an individual responsibility, best
secured by extending working lives. Further, what constitutes an ‘adequate’
income is far from clear.

Equality. Government policy was also oriented towards achieving ‘equality’,
including for older workers. Equality was seen as ‘focus[ing] on what indi-
viduals can do, instead of making assumptions about capacity based on
age’ (HM Government 2005: xvi) to create a society ‘where people are
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no longer defined by age’, and prejudice does not prevent society from ben-
efiting from the skills and experience of older workers (DWP 200¢ga: 16).
This reflects a highly individualised notion of equality. Indeed, the govern-
ment’s ‘approach to tackling inequality ... recognises that we are a nation of
62 million individuals’, emphasising individual needs (HM Government
2010: 24). In this approach, ‘equality is for everyone and is everyone’s re-
sponsibility” (DWP 20194), redistributing both the focus and the responsibil-
ity for equality from government to individuals. While equality was
presented as an individual concern, it was linked with economic and
social benefits (as noted above), including by ‘bring[ing] employers the
widest labour pool’ and ‘help[ing] us compete in a global economy’
(Government Equalities Office 2008: 5; see also HM Government 2010: 8).
Equality was contrasted with age discrimination, which was represented as
having harmful economic, social and individual impacts: age stereotypes, it
was noted, ‘get in the way of creating prosperity for all’ (DTI 2003: g; see
also HM Government 2010: 8).

While advancing equality (and preventing discrimination) was seen as
having economic, social and individual benefits, it remains unclear what
‘equality’ means in this context. There is limited agreement as to what
equality entails at both the UK and EU level (O’Cinneide 2011: 10-11):
equality is not a unitary concept, and what it entails in practice is not
straightforward (see Fredman 2003: 37—46). Equality may span equal treat-
ment, fair distribution, dignity, equal opportunities, and/or full participa-
tion and inclusion in social institutions (se¢e Fredman 2003: §7—46, see also
Fredman 2011: 8-19). While the choice between different conceptions of
equality is ultimately a matter for policy and value judgements, not logic
(Fredman 2011: 2), UK governments do not appear to have made a
choice between competing interpretations. Indeed, Hepple identified
seven meanings of ‘equality’ evident in the Equality Act 2006 (UK) and gov-
ernment equality reviews (Hepple 2011: 13-24).

These varied interpretations of equality continued to be evident in UK
government policy (see Fredman 2011). In this sample of documents,
‘equality’ was variously deemed to mean: (a) equality of treatment,
(b) equality of opportunity, (c) dignity, (d) equality of outcomes, and/or
(e) fairness.

First, the sampled documents explicitly oriented themselves as being
‘built on two principles of equality: equal treatment and equal opportunity’
(HM Government 2010: 5). This does not, though, mean ‘uniformity’ of
treatment (HM Government 2010: g). Rather, it means ‘giving everyone
an equal right to be treated fairly as an individual’ with ‘equal opportunity
to progress’ (HM Government 2010: g). Thus, positive action was allowed
‘to redress disadvantage as well as tackle discrimination’ (Government
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Equalities Office 2008: 26). Equality was portrayed as ‘unlock[ing] the
talents and potential of all [Britain’s] citizens’ (Performance and
Innovation Unit 2000: g). Again, this is a highly individualised notion of
equality, with equality of opportunity emphasising individuals’ capacity to
‘maximise their potential’ (HM Government 2005: §1; see also Department
for Culture, Media and Sport and Government Equalities Office 2013;
Government Equalities Office 2008: 5) and ‘seize opportunities’ (HM
Government 2005: 31, see also DWP 2009a: 16; HM Government 2008: 5,
6, 2010: 6, 17). The individuals these policies were aimed at were perceived
to be industrious, ambitious, with ‘effort [and] ability’ (HM Government
2010: ;) and capable of maximising opportunities. The government’s role
was to ‘break down the barriers that hold people back’ (HM Government
2010: 6), as this idealised individual could then maximise the opportunities
available (see further below).

That said, this individualised notion of equality was also directed towards
achieving broader social and economic benefits (as noted above), with
equality of opportunity providing individuals with the ‘opportunity to con-
tribute to society and to the economy’ (Performance and Innovation Unit
2000: 5; see also HM Government 2012: g). In an equal society, ‘everyone,
young and old, has the opportunity to play their full part’ (Performance
and Innovation Unit 2000: 8; see also HM Government 2012: g). The role
for government, then, was to “promote the opportunity for all to contribute
to and share in ... prosperity’ (DTI 2005: 4) and to facilitate individuals
fulfilling their ‘responsibilities’ to society (HM Government 2005: xvii).
However, while ‘opportunity’ featured social and economic aspects, it was
also linked to individual betterment: individuals should have the opportun-
ity to ‘succeed’ (Government Equalities Office 2008: 12; HM Government
2010: 6), ‘progress’ (HM Government 2012: ), ‘improve their lives’ (HM
Government 2012: 4) and to ‘live fulfilling, productive lives’ (DWP 2009a: 6),
via the ‘opportunity to work’ and ‘participate in the labour market’ (BIS
2010: 4, 8, 32).

Second, while equality of treatment and equality of opportunity were held
up as the driving values of UK policy, equality was also valued for its intrinsic
or dignity benefits, recognising a ‘basic right to be free from prejudice and
discrimination’ (Government Equalities Office 2008: 5). Equality was repre-
sented as helping ‘to build a country where all are valued’ (Performance
and Innovation Unit 2000: 8). However, the documents also depicted a
‘right’ to equality as entailing a responsibility to contribute back to
society, once there was an opportunity to do so (as discussed above).

Third, there was some allusion to equality of outcomes, as documents
aspired to ‘prosperity for all’ (DTI 2003: 9, 2005: 4). Indeed, the ‘rights
older people can expect’ included ‘security, an adequate income and
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decent housing’” (HM Government 2005: 2). While this sets the bar rather
low, it does flag the possibility of equality of outcomes. However, this was
largely confined to older policy documents, with limited mention of out-
comes in documents published since the election of a Conservative—
Liberal Democrat Coalition government in 2010.

Fourth, in some documents ‘equality’ was linked with ‘fairness’ (BIS
2010: 26; DTI 2005: 4; Government Equalities Office 2008: 6; HM
Government 2012: 4). Equality was seen as ‘fundamental to building ... a
fair society’ (HM Government 2010: 5; see also Government Equalities
Office 2008: 5) and fairness was intertwined with equality of opportunity:
‘It is only fair that those who experience age discrimination should have
the same opportunities as others’ (DTI 2005: 4). Government policy was
therefore aimed at ‘ensuring fairness and opportunity for all’ (HM
Treasury 2008: 4). Indeed, ‘[e]veryone has the right to be treated fairly’
(Government Equalities Office 2008: 5) in ‘fairer employment’ (HM
Government 2005: 16, 2012: 3).

In sum, while equality was a driving value of UK government policy, it is
still unclear what ‘equality’ means in this context. Indeed, equality con-
tinues to have multiple, potentially conflicting meanings.

Social inclusion. Social inclusion is intended to ‘establish conditions and op-
portunities that induce all citizens to participate in society and to come to
value its institutions and potentials’ (Collins 2003: 24). The sampled gov-
ernment documents depicted being unemployed, retired (Social
Exclusion Unit 2006: 60) or excluded from the labour market as key
forms and predictors of social exclusion (Performance and Innovation
Unit 2000: 5, 29). In contrast, being employed was a way of leading a ‘fulfill-
ing’ life and contributing to society (Performance and Innovation Unit
2000: 8). While the documents affirmed that governments could help facili-
tate older workers’ participation in employment, social inclusion was ultim-
ately depicted as an individual responsibility (HM Government 2005: §8; see
also Social Exclusion Unit 2006: 66).

Although social exclusion was a key focus of UK policy, what is meant by
the term is far from clear (Lister 2000: g7). Indeed, social exclusion
remains a contested concept, being ‘inherently problematic’ (Levitas
2005: 2). At a basic level, social exclusion is concerned with an individual’s
(lack of) moral integration in society and the breakdown of social ties
(Levitas 2005: 21—2). While social exclusion could span a variety of fields,
the dominant ‘social integrationist’ discourse at the EU (and UK) level
focuses on economic and social integration through paid work (Levitas
2005: 22). Work is perceived as having social, moral and economic func-
tions (Levitas 2005: 22), promoting wellbeing and enabling autonomy,

https://doi.org/10.1017/50144686X16000313 Published online by Cambridge University Press


https://doi.org/10.1017/S0144686X16000313

1978 Alysia Blackham

knowledge and skill development, participation in a workplace community,
status, a sense of identity, self-esteem, goals, ambitions and friendships
(Collins 2009 25; Gray 2000: 26). Work and employment are idealised as
the key to social inclusion (Stewart 2000: 4). In UK policy, then, social inclu-
sion was depicted as ‘play[ing] a full part in society’ (Government Equalities
Office 2008: 16), ‘remain[ing] active in society’ (HM Government 2008: 6)
and ‘contribut[ing] actively to society in later life’ (HM Government 2008: 6),
particularly via work. Work was portrayed as providing personal and health
benefits (BIS 2010: 8; DWP 2009a: 29, 20140: 5), staving off dementia
(DWP 2009a: 29), promoting a ‘sense of worth’ (DWP 2009a: g), ‘sense of
identity’ (BIS 2010: 8) and a ‘strong sense of purpose’ (DWP 2009a: 29).
Like ‘equality’, ‘social inclusion’ remained an underdetermined and con-
tested value in UK policy.

Solidarity. UK policy documents also promoted intergenerational solidarity
as an objective and value. Supiot defines solidarity as a way of conceiving a
collective obligation not based on individual consent, family ties or commu-
nity allegiance (Supiot 2007: 208). More specifically, intergenerational soli-
darity involves ‘each generation recognis[ing] its responsibilities towards
the others’ (Eurofound 2012: §) and a degree of bonding between indivi-
duals of different age groups (Cruz-Saco 2010: g). Intergenerational soli-
darity is a form of ‘contract across generations’, with shared expectations
and obligations around ageing and the ‘succession of generations’
(Bengtson and Oyama 2010: §8), grounded in the idea of reciprocity
(Izuhara 2010: 5) and intergenerational transfers (Bengtson and Oyama
2010: 36; Lowenstein 2010: 58). Intergenerational solidarity describes a
form of social cohesion between generations (Bengtson and Oyama 2010: §5).

The sampled documents explicitly acknowledged the importance of bal-
ancing intergenerational needs (HM Government 2005: 2), while also
recognising the potential of ‘intergenerational balance’ to undermine the
position of older workers. Indeed, intergenerational solidarity, as embodied
in ‘pressure to make way for “young blood™, was depicted as curtailing
working lives unnecessarily (Performance and Innovation Unit 2000: g, 6).
Rejecting this stance, the documents emphasised giving older workers ‘real
choices and opportunities’, rather than merely putting pressure on them to
‘give way to “young blood™ (Performance and Innovation Unit 2000: g, 6;
see also BIS 2011b: 2, 7; DWP 2014b: §). The documents explicitly rejected
the ‘lump of labour’ fallacy, or the idea that ‘shedding’ older workers
would make way for younger workers (Performance and Innovation Unit
2000: 39—40; see also BIS 20110: 2, 7; DWP 20140: 7-8).

Intergenerational solidarity is therefore beset by contradictions: while
ideas of solidarity prevalent since the 1970s required older workers to
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retire (Guillemard and Rein 1993: 474; von Nordheim 2004: 145),'' new
notions of solidarity require older workers to make a ‘continuing and
growing contribution’ to society (HM Government 2005: 2), including
through work. In the documents, individuals were expected to remain in
work for longer, ‘applying their skills in productive ways’ to benefit
society and reduce ‘financial burdens on younger generations’ (DWP
2009a: 57). Thus, we need to reconceive the nature of the ‘intergenera-
tional contract’ in place in the UK (Butts 2010: 94), and intergenerational
solidarity may require changed expectations among older workers regard-
ing when and how they retire (see also Butts 2010: 94; Eurofound 2012:
g). It is therefore unsurprising that government documents saw ‘the
balance between generations [to be] changing” (HM Government 2008:
2). This shifting balance is also noted in the literature (see Bengtson and
Oyama 2010: §8-g; Cruz-Saco 2010: 11): indeed, Supiot (2007: 209)
argues that solidarity in Western states is undergoing ‘a major crisis’.
Attempts to reconcile conflict between generations in the documents
relied on the universality of ageing:

Everyone has a role to play in this journey towards a new society, because everyone is
getting older. Every individual will ultimately be at the centre of preparing better for
their own later life, living well in later life, and finding the right support if required.
(DWP 2009a: 10)

Therefore, according to the sampled documents, ageing placed obligations
on all citizens to manage their own lifecourse. It is unclear whether this ap-
proach will enable solidarity to co-exist with generational conflict (Bengtson
and Oyama 2010: 7). Thus, intergenerational solidarity embodies an am-
bivalence towards age and ageing that is yet to be resolved.

Efficiency. Finally, government policies were geared towards securing and
protecting organisational efficiency. Efficiency enables businesses to
achieve their objectives with low inputs of resources (Rittel and Webber
1975: 158). Therefore, efficiency is fundamentally focused on financial per-
formance and factors such as return on investment. In the documents, the
presence of age discrimination in employment was depicted as impairing or-
ganisational and social efficiency:

The economy is losing productivity and growth, business is losing profits, employers
are losing talent, society is losing a contribution and older people are losing self-
esteem and choice. (Performance and Innovation Unit 2000: 8; see also DWP
20140b: 5, 8)

In contrast, age diversity (as opposed to age equality) was noted as offering
‘proven advantages’ (HM Government 2005: 20) and ‘clear benefits’ in
‘attracting new business, understanding customers’ needs and filling skills
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gaps’ (Government Equalities Office 2008: 27; see also DWP 2009a: 16).
Thus, older workers were perceived as being ‘key players in ... firms’
success’ (HM Government 2005: v). It was argued that ‘[s]mart businesses’
had already recognised the importance of age diversity (BIS 2010: 4), and
that the role of government was to ‘encourag[e] employers to realise the
business benefits of an age diverse workforce’ (HM Government 2005: 20).

The documents therefore revealed that UK government policy was
geared towards achieving age diversity as a means of increasing organisa-
tional efficiency. This reflects the ‘business case’ for age equality (see
Blackham 2016), and epitomises a broader shift towards a ‘diversity’ ap-
proach to equality, and an emphasis in organisations on achieving business
and organisational goals via employee diversity (Kirton and Greene 2010:
127). Kirton and Greene (2010: 127) argue that this shift towards ‘diversity
management’ has lessened the focus on social justice that has traditionally
underpinned equality approaches in business, replacing it with a new and
exclusive focus on the business case for diversity. This approach has signifi-
cant limitations, not least because equality measures may be abandoned
where their economic benefits are in doubt (Malleson 2009: §84).

As a further means of achieving ‘efficiency’, government policy under the
Coalition government emphasised reducing or eliminating any ‘administra-
tive burden’ that might be associated with ageing. Indeed, the Coalition gov-
ernment established a ‘Red Tape Challenge’ aimed at ‘reduc[ing] the
overall burden of regulation by reducing the “stock” of regulations that
are already in place’ (BIS 20114a: 2). In this context, regulation was seen
as impairing organisational efficiency and progress. The government’s
‘vision’ for labour law was therefore one of ‘minimal intervention by the
Government’ (BIS 2011 a: 4). Again, this reflects a governmental reluctance
to actively intervene in the area of ageing, and the tension between
‘efficiency’ and notions of equality grounded in dignity.

Value priorities and conflicts

While conflicting values and priorities are typical of complex policy pro-
blems, this flags broader issues regarding the relative desirability or priori-
tisation of values. It is arguable that the documents in this study embody a
clash between competing civic, industrial and market worlds (Boltanski
and Thévenot 2006: 107-8, 185, 190, 204—5). If this is the case, it is neces-
sary to consider how this clash is to be resolved or managed. There has been
very limited consideration of how conflicting objectives (or conflicting inter-
pretations of different objectives) should be reconciled or managed at the
EU or UK level (Williams 2010: 681). According to Williams, this has
resulted in a:
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lightweight legal approach to how some form of ethically governed decision-making
can be effected ... Instead of a balance operating to give effect to values, the exigen-
cies of the market have provided a sort of value-surrogacy. (2010: 681)

In UK policy making, market ‘needs’ or economic values often take priority
over other values (see Fredman 2002: 25), suspending any clash via reliance
on market understandings of the common good (Boltanski and Thévenot
2006: 277). At the same time, there has been limited consideration of
why economic concerns should ‘trump’ other objectives (Fredman 2002:
25). Thus, it is necessary to explore in more detail the relative importance
and desirability of different values in ageing law and policy, and what this
means for the underlying rationale of ageing policy.

Quantitative content analysis was therefore used to interrogate the com-
parative weight given to different values in the documents, via an assessment
of frequency (see Krippendorff 2014: 57).'2 Table 1 reports the full details
of the search terms used and results obtained from the analysis.

If the relative frequency of values is related to their relative importance, it
appears that equality, social inclusion and efficiency are far more important
in government documents than adequacy, sustainability and solidarity. This
is consistent with the qualitative analysis above: government documents
appear to minimise the importance of intergenerational solidarity, relying
instead on individuals ‘contributing’ at all ages. Further, if income is an in-
dividual responsibility, government documents are likely to be less con-
cerned with adequacy. Similarly, the individualised focus of government
policy may minimise the need to consider broader issues of sustainability.
This is consistent with a reliance on market understandings of the
common good being used to suspend any clash with civic or industrial
worlds and values (Boltanski and Thévenot 2006: 277). While this com-
promise suggests that market understandings of the common good tran-
scend and include different worlds (Boltanski and Thévenot 2006: 278;
see similarly Jessop 1997: 112—3), this compromise is inherently unstable
and fragile (Boltanski and Thévenot 2006: 278), and is likely to fall apart
if subjected to detailed scrutiny.

Analysis and emerging themes

Three key themes and underlying ideas emerge from this analysis. First, it
reveals the conflicting values inherent in ageing law and policy, and the
minimal effort that has gone into reconciling conflicting objectives.
Yanow (1992: 402) argues that incommensurable values breed ‘policy
myths’, where narratives ‘mask tensions between or among incommensur-
able values’ to allow individuals to believe that the conflict has been
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resolved. Policy myths ‘[deflect] continued attention from the incompat-
ible, yet equally valued, principles’ (Yanow 1992: 402). Indeed, policy
myths may help to set up situations that hold together, and minimise any in-
congruity between values (Boltanski and Thévenot 2006: 228—g). In the
UK, the enduring ‘policy myth’ used to reconcile conflicting values
relates to the idealised older worker. UK policy makers appeared to have
envisaged the focus of their policy making as someone who was skilled, am-
bitious, probably educated, male and undertaking a white-collar role who
could ‘maximise their potential’ (HM Government 200r: $1; see also
Government Equalities Office 2008: 5; Department for Culture, Media
and Sport and Government Equalities Office 20148) and ‘seize opportun-
ities’ (HM Government 2005: 31) once government policy meant they
were no longer ‘held back’” (HM Government 2010: 6). Similarly, Estes
(2001: 198) argues that a focus on ‘productive’ ageing ‘implicitly accords
normative value to aging equated with success’.

The myth of the ideal older worker allowed policy documents to cloak the
disjunction between equality and efficiency, and adequacy and sustainabil-
ity. The ideal older worker could: contribute meaningfully to the
economy and to workplace efficiency by exercising their skills and experi-
ence; continue working to ease the burden on pension systems and
source their own (adequate) income; and only needs to be provided with
‘opportunities’ to ‘succeed’, and not be ‘held back’ (HM Government
2005: §1, 2010: 6). Older workers who fail to meet this ideal reveal the mul-
tiple tensions inherent in policy values: if needing additional support or
adjustments to remain in or return to the workplace (see Crawford et al.
2010), older workers may impair organisational efficiency, or demonstrate
the inadequacy of ‘equality of opportunity’ for achieving social inclusion
(Crawford et al. 2010; see e.g. Muchmore et al. 2003). Indeed, a 2015
report by the UK Business Champion for Older Workers noted that major
barriers to later working lives included ‘low skills, lack of confidence, inad-
equate up to date qualifications, long-term health conditions, disabilities
and the difficulty of combining work with caring’, particularly for older
women (Altmann 2015: g; similarly see DWP 2015). Further, according to
ONS data for 2011, nearly two-thirds of UK male workers over state
pension age were in high-skill roles, compared with only one-third of
female workers over state pension age. The percentage of women in high-
skill jobs in 2011 dropped from 24 per cent for those under state pension
age to 18 per cent for those over state pension age (ONS 2012: g). Thus,
women in particular may struggle to match the ideal of the older worker.
If organisational efficiency entails the exclusion of these older workers
from employment, this will jeopardise sustainability, social inclusion and ad-
equacy of income, particularly given women are already vulnerable to a
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gender pension gap (which has been reported to be as high as g9 per cent
across the EU2%7) (Bettio, Tinios and Betti n.d.; see also Frericks and Maier
2008). This conflict between different values in UK ageing policy is of sign-
ificant concern, and may undermine law and policy in practice.

Second, the values underlying UK government policy were all geared
towards an individualistic focus, with individual choice mentioned 1,451
times in the sampled documents. Choice was seen as something which
should be ‘achievable at all stages of life, and should underpin all public pol-
icies’ (HM Government 2005: 3). Removing a national retirement age was
seen as an exercise in promoting individual choice and freedom (BIS 2010:
4, 20110 2; DWP 2009a: 31; HM Government 2010: 16, 2012: 77), and a way
of reducing government intervention in the activities of employers and
employees. This is entirely consistent with an Anglo-Saxon and neoliberal
model of individual rights and freedoms (see Ashkanasy, Trevor-Roberts
and Earnshaw 2002): while employees may still retire, this is ultimately an
individual decision, which must be negotiated at an individual (not govern-
mental) level. Government policy was focused on providing older workers with
choices that were ‘real’ (Performance and Innovation Unit 2000: 6, 46),
‘informed” (HM Government 2005: 17, 21), ‘better’ (HM Government
2008: 5, 6) and ‘genuine’ (Performance and Innovation Unit 2000: 47).
Thus, individual choice and freedom sat at the core of government policies
(see BIS 20115: 2; DWP 20140 g, 5). This is consistent with the core values
evident in UK policy making more generally: indeed, the UK s often regarded
as one of the most individualistic countries in the world (Hofstede 2001: 215).

While UK law and policy emphasised the importance of individual choice,
this brought with it individual responsibility (DWP 20146: g). Therefore, a
focus on individual choice could rationalise and justify limited government
intervention and a minimal governmental role. Clark (1993: 487) has noted
the significant impact of ‘the cultural context of the continuum between in-
dividualism and collectivism’ in ‘defining policy problems and their solu-
tions’. If ageing is defined in individualistic terms, this will have dramatic
implications for how society (and government) ‘defines a moral obligation
to enhance the quality of life of older persons’ (Clark 1993: 487). By
defining ageing as an individual matter, UK government documents have
minimised the moral case for intervening to protect and enhance individual
wellbeing, shifting the risks associated with ageing to the individual (seeEstes
2001: 194). Thus, individual choice is linked with a responsibility (and
financial compulsion) to continue working to maintain a certain standard
of living. This may also help to explain the small category count for ‘ad-
equacy’ in the quantitative content analysis.

The focus on individual choice in the documents also provides support
for the ‘adult worker model thesis’, which posits that social policy is
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increasingly treating people as individual workers (either actual or poten-
tial) (Daly 2011: 4—5). In this context, ‘choice’ is valued and assumed,
and work is seen as an expression of individual choice (Daly 2011: 4—5).
Again, focusing on this form of choice is likely to downplay the importance
of social security provision, and support the reduction of old-age pension
entitlements, as all individuals are increasingly seen as potential workers
who can sustain their own standard of living. In this way, the use of
‘choice’ in the documents under study has parallels with the use of a ‘con-
tract’ metaphor in US social welfare policy (Schram 1999: 7). Both ideas en-
courage a renewed focus on personal responsibility, may serve to
disadvantage those in need of assistance (Schram 199g: 8), and reinforce
the commoditisation of individuals through (potentially coercive) labour
market integration (Schram 19gg: 11-12, 18).

Going further, it is arguable that the notion of ‘choice’ is being used in
the documents to stabilise the disjunction and ultimate compromise
between market, industrial and civic worlds inherent in ageing policy
(Boltanski and Thévenot 2006: 278—g). ‘Choice’ is sufficiently ambiguous
to encompass multiple meanings consistent with multiple world views: in
the civic world, choice is about individual rights and autonomy (Boltanski
and Thévenot 2006: g25); in the industrial world, choice is associated
with integration in the labour market, and the achievement of dignity
through potential activity in work (Boltanski and Thévenot 2006: 200);
and in the market world, choice is linked to the individual prerogative of
pursuing wealth and maximising capital. Thus, the use of ‘choice’ as a
grounding symbol in the policy discourse may serve to cloak, prevent or
suspend clashes between the industrial, market and civic ideas driving
ageing policy.

The emphasis on ‘choice’ may also help to explain the enduring similar-
ities between the policy documents over time. While the documents were
produced by a range of government departments, and spanned both
Labour and Coalition governments, there is remarkably limited disparity
between the key values that emerge in the documents, though the interpret-
ation of those values may have shifted over time (seethe discussion of equal-
ity above) and social inclusion was less prevalent as a value in Coalition
documents. Thus, an enduring focus on ‘choice’ may have reduced any dis-
parity between various governments and institutional actors, creating at
least the appearance of a uniform approach to the ‘common good’ over
time. Alternatively, the mentality of ‘choice’ may have encouraged self-
restraint on the part of the state, and limited the state’s involvement as an
institutional entrepreneur (Flynn ef al. 2014: 549). This could serve to re-
enforce and exacerbate the path dependence of government policy in
this area (Flynn et al. 2014: 549).
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Third, and relatedly, the study reveals that equality, social inclusion and
efficiency are far more important in driving ageing law and policy than ad-
equacy, sustainability and solidarity. It is questionable whether this weight-
ing is desirable from a normative perspective. For example, Bernard and
Phillips have argued that ageing policy should reflect a commitment to
four areas: a positive, intergenerational, lifecourse perspective (moving
away from a focus on old age and individuals as burdens, and adopting a
more flexible approach to age and ageing); the importance of combating
all forms of discrimination; notions of empowerment, citizenship and
voice; and critical commentary and action (Bernard and Phillips 2000:
43-6).

Bernard and Phillips’s commitments are partly reflected in the values of
solidarity, social inclusion and equality. However, the values in government
documents reflect a more minimal understanding of these objectives.
Further, ‘efficiency’ does not appear in Bernard and Phillips’s list.
Similarly, Weller argues that ageing policy needs to focus more on human
rights and less on economics, moving to a more resilient policy approach
‘stressing justice and universal rights to fair treatment’ (Weller 2007:
432). Therefore, the broader literature questions the normative value of
‘efficiency’ as an overriding policy value (see also Hepple 2013) and draws
attention to the importance of solidarity and more substantive notions of
equality. This is obviously at odds with the findings of this study.

Conclusion

Ageing is a complex and contested policy area. While there have been legal
and policy interventions to respond to the ageing ‘challenge’ in employ-
ment, there has been minimal discussion of what these measures are
trying to achieve, and whether these objectives are appropriate. Using quali-
tative and quantitative content analysis, this study has identified and cri-
tiqued six values that permeate government policy documents relating to
age and employment in the UK: sustainability, adequacy, equality, social in-
clusion, solidarity and efficiency. These values are contested, contradictory
and under-defined, and government documents show limited consensus
regarding how the values should be prioritised in the event they conflict.
This reveals the challenges of identifying and normatively assessing values
in government policy, and the very real disagreement that remains regard-
ing values in the area of ageing.

This research provides an initial assessment of the values that underlie UK
government policy, and offers a preliminary discussion of what values should
drive government policy. While this research offers a new, empirically
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informed perspective on an under-theorised area of UK law, it can only be
the start of the conversation. Until government values are determined and
clarified more rigorously, ageing is likely to remain a complex issue that con-
tinues to require deep discussion and debate. The impact of values on the
direction and focus of policy debates also requires stronger recognition.
Thus, there is significant scope for more detailed and thorough analysis
of policy values, both in the UK and internationally.

To effect meaningful and sustainable change to respond to demographic
ageing, governments and policy makers must dedicate more attention to
clarifying the values and objectives underlying legal reform, and consider
how conflicting objectives and values should be reconciled (see Bernard
and Phillips 2000: 34). Without this, legal reform will continue to be spor-
adic and haphazard, without an overall holistic agenda. It is only by articu-
lating and interrogating the values driving ageing law and policy that we can
start to critique and challenge their normative desirability. It is essential that
we expose, clarify and critique the values underlying law and policy. While
this study is confined to the area of ageing in the UK, it has broader implica-
tions for legal scholars in other areas and other countries. This value-based
approach to analysis may open up new ways to address other complex policy
problems, offering new insights for legal scholars working in complex areas
of law and policy. A scholarly focus on doctrinal change that ignores the role
of values in policy making is pursued at our peril.
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NOTES

1 Similarly, Soss, Fording and Scram (2011: 5) argue that poverty policy in the
USA embodies competing visions of society, and different conceptions of
citizenship.

2 Kiiciikdevici v. Swedex GmbH (C-555/07) [2009] EUEC] C-555/07 (g July 2009)
[21], [50]; Mangold v. Helm (C-144/04) [2005] ECR I-9981, [75].

https://doi.org/10.1017/50144686X16000313 Published online by Cambridge University Press


https://doi.org/10.1017/S0144686X16000313

Addressing the ageing workforce 1387

3 See Seldon v. Clarkson Wright & Jakes (A partnership) [2012] UKSC 16 (25 April
2012).

4 Employment Rights Act 1996 (UK) ¢ 18 s 80F; Children and Families Act 2014 (UK)
c65s131. This right previously only applied to workers with caring responsibilities.

5 Employment Rights Act 1996 (UK) c 18 s 80G; Children and Families Act 2014 (UK)
c6s132.

6 See http://www.everydayageism.co.uk/.

7 While the availability and quantum of a pension are key factors in encouraging
retirement (Atchley 1982: 2776; Fredman 2004: 26; Phillipson 1987: 161; Posner
1995: 141), pension policies are rarely linked to employment issues. The values
in pension documents may diverge from those in employment documents, given
they generally address social security issues and relate to post-employment
matters. The separation of employment and pension policy may be an
example of a firewall strategy to avoid value conflicts (se¢e Thacher and Rein
2004: 469—76). Thus, while acknowledging the potential links between pensions
and ageing and employment, the exploration of pension policy values was
excluded from this study. However, it is intended that this will form the basis
of future research, which could usefully be compared with the results of this
study.

8 Discussions with government representatives were conducted as part of a
broader study considering ageing law and policy in the UK: see Blackham
(2016). As part of that study, expert interviews were conducted with representa-
tives from the Department for Work and Pensions and Department of Business,
Innovation and Skills; and with representatives from non-departmental public
bodies, such as Acas (Advisory, Conciliation and Arbitration Service) and the
Equality and Human Rights Commission. Where respondents identified policy
documents as part of these interviews, these were included as part of the analysis.

9 See, for example, http://www.cpa.org.uk/cpa/policies_on_ageing.html.

10 Given the overall consistency of view across the different documents (see further
below), itis unlikely that any inadvertently omitted documents would fundamen-
tally alter the results.

11 While most prevalent in the late 20th century, these ideas still endure in some
form.

12 However, it is questionable whether values can be ‘ranked’ in this way.
Giacomini et al. (2001: 19) question whether values can be ‘weighed’ against
each other to rank them by their relative importance. Instead, the authors
argue that values should be ‘fitted’ within a specific context, to accommodate
and ‘size’ values within a specific situation. This risks devolving into the existing
‘market expediency’ approach evident in UK government documents.
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