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Abstract

In 2016, China introduced an ‘Admission of Guilt and Acceptance of Punishment’ system (known as ‘plea
leniency’) premised primarily on the ideal of punishing crime efficiently while advancing the protection of
human rights. In this article, I challenge this official rationale by critically examining the legitimacy of plea
leniency as a rights-based approach to crime. Drawing on procedural justice theory, I use extant research
data and online criminal judgments from the courts in Shanghai to unravel manifold mismatches between
the plea leniency process and a procedurally just decision-making process that respects individual rights.
My contention is that the operational dynamics of plea leniency is weighed heavily towards efficacy with
little regard for the fundamental norms of due process and fairness in which the procedural legitimacy of
this new form of summary dispositions is grounded. By tying the expedition of criminal proceedings to
guilty pleas, plea leniency represents a discursive continuity of China’s broader criminal justice culture,
and as such, it fails in operating on a more just, respectful, and communicative basis to accommodate
defendants’ interests which stand at the core of its operation.

Over the last half-century plea bargains or ‘trial-avoiding conviction mechanisms’ have progres-
sively occupied a crucial place in global criminal justice systems." Across today’s
Anglo-American and Continental jurisdictions, the idea that prosecutors and defendants negotiate
and reach consensus on charging and sentencing concessions in exchange for guilty pleas is neither
innovative nor heretical.” This occurs so often that plea bargains have become more common and
more important than criminal trials.” In the US, for example, more than 95 per cent of criminal
cases are now disposed of through negotiated pleas in its over-burdened criminal justice system.*
Similarly, criminal verdicts reached through agreements have exponentially increased in the judicial

*Senior Lecturer, TC Beirne School of Law, The University of Queensland. I would like to thank Ms Kristy Do for her
editorial assistance. My gratitude also goes to anonymous reviewers for their constructive comments on the earlier draft
of this paper.

"Maximo Langer refers to trial avoiding conviction mechanisms as practices that ‘enable reaching a criminal conviction
against an individual without having to hold a trial and based on the individual’s admission of guilt or explicit or implicit
consent to the application of the mechanism.” See Maximo Langer, ‘Plea Bargaining, Conviction Without Trial, and the
Global Administratization of Criminal Convictions’ (2021) 4 Annual Review of Criminology 377, 377-382.

’In different jurisdictions, this process is diversely termed - eg, plea bargaining, plea negotiations, charge negotiations,
settlements and early resolutions. See generally Carrol Brook et al, ‘A Comparative Look at Plea Bargaining in Australia,
Canada, England, New Zealand, and the United States’ (2016) 57 William & Mary Law Review 1147.

*Mike Mcconville & Chester Mirsky, Jury Trials and Plea Bargaining: A True History (Hart 2005) 1-2.

“Besiki Kutateladze & Victoria Lawson, Is A Plea Really A Bargain? An Analysis of Plea and Trial Dispositions in
New York City’ (2017) 64 Crime & Delinquency 856, 857.
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process of many civil law countries.” The so-called ‘Americanisation’ of legal systems has seemingly
influenced this move;” but the adoption of plea bargaining in countries like, inter alia, Germany,
France and Italy unfolds a vastly divergent route of prosecutor-defendant negotiations that dovetails
with local conditions of inquisitorial criminal procedure.”

On the other side of the world, China’s receptivity to mechanisms that allow the defendant to
enter a guilty plea in pursuit of particular benefits has been deeply entrenched in the country’s dis-
tinct criminal justice culture. Since its inception in 1979, China’s Criminal Law has been committed
to encouraging defendants to confess or admit guilt.®> While doing so typically amounts to a miti-
gating factor in sentencing, since 2012 it has also justified the dispensation of abbreviated court pro-
ceedings where the judge is permitted to adjudicate the criminal case in an administrative fashion
based on the agreed summary of facts presented.” This alternative to fact-finding hearings was later
reformed and incorporated into China’s overarching policy of ‘Admission of Guilt and Acceptance
of Punishment’ (Renzui Renfa Congkuan, ie, ‘Plea Leniency’), which was devised to formalise and
standardise the approach to guilty pleas in the criminal process. In the 2018 Criminal Procedure
Law (henceforth ‘CPL’), plea leniency was officially established as a foundational principle of the
criminal justice system. One result of this codification is the skyrocketing use of plea leniency
around the country, accounting for over 85 per cent of filed criminal cases as of 2020."

The official Chinese narrative of plea leniency is nothing but sanguine. Since its pilot implemen-
tation, plea leniency has been labelled as a practice that promptly and effectively punishes crime
while strengthening safeguards for human rights. In the State’s parlance, not only does plea leniency
help to enhance judicial efficiency by strategically dispensing judicial resources across minor and
serious criminal cases, it also ‘protect[s] procedural rights of defendants, respecting their principal
position in criminal litigation and their freedom to choose the criminal procedure’.'" In this article,
I aim to challenge these premises. My thesis is that pursuing judicial efficiency and safeguarding
individual rights are competing values which have yet to be reconciled in the Chinese plea leniency
system. The operational dynamics of plea leniency is weighed heavily towards efficacy with little
regard to the fundamental norms of due process and fairness in which the procedural legitimacy
of this trial-avoiding initiative is grounded. Legitimacy, as Max Weber notes, is ‘the basis of
every system of authority, and correspondingly of every kind of willingness to obey’.'* While it is
in essence ‘a belief by virtue of which persons exercising authority are lent prestige’,' it has proven
to be the antecedent of the public’s felt obligation to voluntarily defer."* Recent research has linked
legitimacy to people’s willingness to comply with legal authorities and their decisions through what
Tom Tyler terms as ‘procedural justice’.'” In this regard, people’s subjective judgements about the

*See generally Yue Ma, ‘Prosecutorial Discretion and Plea Bargaining the United States, France, Germany, and Italy: A
Comparative Perspective’ (2002) 12 International Criminal Justice Review 22, 24.

®Méximo Langer, ‘From Legal Transplants to Legal Translations: The Globalization of Plea Bargaining and the
Americanization Thesis in Criminal Procedure’ (2004) 45 Harvard International Law Journal 1, 6.

7ibid 39-53.

8This is demonstrated by China’s long-lasting criminal justice policy ‘leniency to those who confess, severity to those who
resist’ (Tanbai Congkuan, Kangju Congyan), which will be discussed in the next part.

°The abbreviated court proceedings include the simplified procedure (Jianyi Chengxu) and fast-track procedure (Sucai
Chengxu). Both procedures will be discussed in the next part and referred to throughout the Article.

'The Supreme People’s Procuratorates, ‘The Supreme People’s Procuratorates, The Annual Work Report (5% = 825 T
{E#RE) (15 Mar 2021) <https:/www.spp.gov.cn/spp/gzbg/202103/t20210315_512731.shtml> accessed 21 Apr 2021.

'!“Elevating Efficiency, Safeguarding Human Rights: China Judicial Institutions Promote Plea Leniency (#7203 A
B, H B RS RN T ] 2E) (China News (4 [E#T ] /), 24 Oct 2019) <http://www.chinanews.com/gn/2019/10-
24/8988730.shtml> accessed 21 Apr 2021.

>Max Weber, The Theory of Social and Economic Organization (Martino Fine 1964) 382.

ibid.

“Tom Tyler, ‘Procedural Justice, Legitimacy, and the Effective Rule of Law’ (2003) 30 Crime and Justice 283, 307.

>The concept of procedural justice was first explored by John Thibaut and Laurens Walker to explain the relationship
between procedural justice and fairness of decision-making. See generally John Thibaut & Laurens Walker, Procedural

https://doi.org/10.1017/asjcl.2022.8 Published online by Cambridge University Press


https://www.spp.gov.cn/spp/gzbg/202103/t20210315_512731.shtml
https://www.spp.gov.cn/spp/gzbg/202103/t20210315_512731.shtml
http://www.chinanews.com/gn/2019/10-24/8988730.shtml
http://www.chinanews.com/gn/2019/10-24/8988730.shtml
http://www.chinanews.com/gn/2019/10-24/8988730.shtml
https://doi.org/10.1017/asjcl.2022.8

78 Enshen Li

legitimacy of authorities and the outcomes of procedures are predicated in great part on the fairness
of the procedures through which legal apparatus exercise their authority.'® Built on this immensely
influential concept, my analysis teases out manifold mismatches between plea leniency and proced-
urally just decision-making in accordance with Tyler’s model. In particular, I focus on the key ele-
ments of procedural justice as a conceptual lens to shed light on how plea leniency undercuts, rather
than promotes, the fundamental rights of defendants. Taking into account the status quo of due
process guarantees in the Chinese criminal justice system, my discussion concludes that the legit-
imacy of plea leniency, as perceived by defendants specifically and the public more generally, is
fraught with peril, and as such, adopting this form of summary dispositions does more harm
than good to an already illiberal criminal justice process.

To present this critical account, I rely primarily on the existing empirical research and the data col-
lected from China Judgments Online. Created in 2013, China Judgments Online is a government-run
database which offers a collection of judgments and decisions from every level of Chinese courts. It
is generally assumed that Chinese criminal judgments reveal little, if any, useful information about
the details of a case or the judge’s reasoning behind the verdict.'” Yet, as Benjamin Liebman demon-
strates in his study of criminal justice in rural China by using criminal judgments from several courts in
Henan Province,'® there is merit in learning from publicly available cases. For one, the Government’s
mandate that every judicial decision must now be published in a comprehensive and timely manner
brings forth the largest cohort of criminal judgments ever for public access in China."”” Pursuant to
the Online Publications Regulation released by the Supreme People’s Court in 2016, judgments, rulings,
notices, and other decisions that bring judicial proceedings to an end (except those dealing with state
secrets, juvenile offenders, and politically sensitive matters) fall under the court’s publication obliga-
tions.”” Moreover, every criminal judgment uploaded online contains rudimentary yet adequate infor-
mation for the purpose of descriptive and explanatory research. Typically, it includes content such as
the types of crimes charged, the details of police evidence, the length of pre-trial detention, the roles of
lawyers, the procedures of hearings, and the forms of sentences imposed (among others).”' That being
said, this study recognises the fact that data acquired from China Judgments Online are by no means
always complete and intelligible. Factors such as changing rules on the publishable content, removal of
materials due to local public availability policies, and judges’ preferences in judgment writing may all
result in holes in the public record.”* Bearing this in mind, my analysis also turned to the current schol-
arly research to complement and enhance the present study in the hopes of contriving a fuller and
more empirically accurate delineation of the plea leniency system in China.

In this research, I scrutinised online criminal judgments from the courts in Shanghai in 2020 as a
lens to explore the practice of plea leniency in this Eastern jurisdiction.”> The reason for selecting

Justice: A Psychological Analysis (Lawrence Erlbaum Associates 1975). Since then, Tom Tyler has developed the procedural
justice ideals by examining the relationship between public perceptions of procedural justice and how they shape their per-
ceptions of legitimacy. See generally Tom Tyler, Why People Obey the Law (Yale University Press 1990).

16Tyler (n 14) 284.

7Bjorn Ahl & Daniel Sprick, “Towards Judicial Transparency in China: The New Public Access Database for Court
Decisions’ (2017) 32 China Information 1, 8.

'8See generally Benjamin Liebman, ‘Leniency in Chinese Criminal Law? Everyday Justice in Henan’ (2015) 33 Berkeley
Journal of International Law 153.

Online Publications Regulation, s 1.

%ibid s 3.

2iebman (n 18) 156.

**Benjamin Liebman, ‘Mass Digitization of Chinese Court Decisions: How to Use Text as Data in the Field of Chinese Law’
(2020) 8 Journal of Law and Courts 177, 178; Alice Su, ‘He Tried to Commemorate Erased History. China Detained Him,
then Erased That Too’ (Los Angeles Times, 24 Jun 2021) <https:/www.latimes.com/world-nation/story/2021-06-24/china-
world-history-erasure-youth-censorship> accessed 7 Aug 2021.

# Although 2020 was a year most severely hit by Covid-19, the number of criminal cases handled in the justice system did
not take sharp drop as expected.
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Shanghai is twofold. First, Shanghai is one of the pioneering regions chosen to carry out plea leni-
ency in 2016,”* and by doing so, local legal authorities have over time amassed a breadth of
on-the-ground experience of this particular program. It has been reported that the application
rate of plea leniency in Shanghai in early 2019 already reached 58.4 per cent compared to 20.9
per cent at the national level.”> Second, as one of China’s most developed cities, Shanghai is
known for its greater respect for law. This is largely demonstrated by the city’s success in recruiting
better-educated legal personnel and better-qualified officials as well as its efforts to curtail corrup-
tion and bureaucratic interferences in the legal system.”® It is thus fair to submit that Shanghai is
representative of the highest standards of law enforcement in today’s China. For the purposes of
this study, I collected a total number of 13,611 court judgments from the local basic-level and inter-
mediate courts in Shanghai.”” These judgments are derived from the mundane criminal cases apply-
ing plea leniency during the investigatory and prosecutorial phase and then finalised through
summary court proceedings. This means that high-profile, politically sensitive cases that form
part of the target of China’s justice system are excluded, as they often end up being dealt with
through quasi-criminal sanctions or even extra-legal mechanisms.”® In addition, I precluded
cases where defendants only pled guilty during the standard court procedure, not least because
late guilty pleas before the trial judge do not tell us much about how plea leniency actually played
out when defendants first made contact with the criminal justice system. Also, all selected judg-
ments were from the cases of first instance. Appellate cases were removed because appeals in
China are in most circumstances heard behind closed doors and based on paper reviews only.*

This article proceeds as follows. First, I lay out the genealogical contours of plea leniency, with a
review of the pertinent policy, law, and procedural reform in the Chinese criminal justice system.
Then, I discuss the human rights ideal of plea leniency with reference to the four strands of pro-
cedural justice — voice, neutrality, respect, and trustworthiness. In interpreting plea leniency within
the ambience of each particular element, I address the potential lacuna between principle and prac-
tice, and unravel where the discrepancy, if any, lies and how it impacts the perceived legitimacy of
this new justice scheme. Lastly, I conclude with remarks about the essence of plea leniency and how
it displays a converging trend with plea bargaining (in common law jurisdictions) towards a more
managerial and administrative mode of criminal justice.

For those navigating through the Chinese criminal justice system, ‘leniency to those who confess,
severity to those who resist’ (Tanbai Congkuan, Kangju Congyan) is not an alien mantra.
Endorsed as the Chinese ‘Golden Thread’ running through the criminal process,”® Tanbai
Congkuan, Kangju Congyan has cultivated a notorious yet prevalent culture of encouraging defen-
dants to confess to a crime in exchange for sentencing concessions. This preponderant criminal
justice policy was first recognised in the 1979 Criminal Law (henceforth, ‘1979 CL’) which stipulated

**The Decision on Carrying out Pilot Projects in Some Cities on the System of Plea Leniency for Those Who Admit Guilt
and Accept Punishment in Criminal Cases, s 1.

*Procuratorate Daily (:%¢ F1 ), “The Plea Leniency System: Realizing the ‘Chinese vision® of Fair and Effective Justice
GATEATI A e,  SCBIAFESAEREN R ETTSY (14 Oct  2020)  <http:/www.xinhuanet.com/2020-10/14/
c_1126602523.htm> accessed 21 Apr 2021.

2Mei Ying Gechlik, ‘Judicial Reform in China: Lessons from Shanghai’ (2005) 19 Columbia Journal of Asian Law 97, 132.

%’ All court judgments (13,611) were downloaded and collected at the time of writing this article. There were a small num-
ber of 2020 court judgments uploaded afterwards.

**Rongjie Lan, ‘A False Promise of Fair Trials: A Case Study of China’s Malleable Criminal Procedure Law’ (2010) 23
Pacific Basin Law Journal 153, 165-166.

*Kai Kuang & Bin Liang, ‘Efficiency and Justice and Fairness: An Empirical Analysis of Criminal Appeals in Hunan
Province, China’ (2015) 21 European Journal of Criminal Policy and Research 565, 569.

**Hong Lu & Terance Miethe, ‘Confessions and Criminal Case Dispositions in China’ (2003) 37 Law & Society Review
549, 550.
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that ‘anyone one who voluntarily surrenders herself to a judicial organ after committing a crime may
be given a lighter (Congging) or mitigated (Jianging) punishment’.>" In the 1979 CL, the scope of
voluntary surrender was broadened to include ‘anyone under compulsory measures and serving
sentences who truthfully confesses other crimes which are not known to a judicial organ’.** For
scenarios falling outside the ambit of voluntary surrender, the CL was amended in 2011 to provide
that ‘any truthful confession of a criminal suspect may warrant a lighter punishment, and a miti-
gated punishment if especially serious consequences are avoided as a result’.”

Traditionally, the State’s pursuit for confessions is believed to emerge from an inquisitorial cul-
ture of criminal justice wherein confession is perceived as a precursor to ‘objective truth’ legal
authorities aspired towards.”* Just like confessional evidence is central to the jury’s verdict in the
Western adversarial system (if the case proceeds to trial), the defendant’s admission of guilt has
a linear relationship with the criminal conviction in China’s ‘truth-seeking’ system.’> Obtaining
confessions, as Ira Belkin remarks, has been viewed as the ‘king of the evidence’, which largely
defines the police’s approach to ‘solving’ crimes.’® But the over-reliance on confessions has also
developed an ethos of encouraging coerced guilty pleas through torture and other illegal
means.”” More recently, confessions have been conflated with an increasingly utilitarian concern
about the growing resource scarcity in the Chinese criminal justice system. For over forty years
since the country’s marketisation, the ever-rising crime rates have morphed into an enormous
drain on judicial resources.”® Doubts are cast over judicial capacity in the context of mounting case-
loads or, more accurately, the fact that adjudication resources have been more thinly spread across a
large number of cases over time.’® As such, the Chinese authorities are prodded into ruminating
about a crucial question — can confessions reduce the process costs of reaching judgments?

The initial attempt to improve court efficiency was made in the 1997 Criminal Procedure Law
(henceforth, ‘1997 CPL’) by introducing the simplified procedure (Jianyi Chengxu) within the jur-
isdiction of the basic-level People’s Court. In contrast to the regular form of court procedure,
this simplified procedure allows parties attending the trial to, inter alia, omit the statement on crim-
inal facts, fasten the process of cross-examination, present crucial evidence only, and confine court-
room debate to key issues in dispute. Notably, legal conditions for the simplified procedure have
varied over time; but it was not until the promulgation of the 2012 Amendment to the CPL that
the defendant’s guilty plea was established as the prerequisite for this summary court process.*’
Together with the conditions that ‘the facts of the case must be clear and supported by sufficient
evidence’ and ‘the defendant has no objection to the simplified procedure’,*' the guilty plea has
been formally lain down as a justifiable ground for the expedition of court proceedings in China.

The application of the simplified procedure has gone into orbit following its induction.*> While
statistics are not misleading, reality shows that cases handled in the simplified procedure have yet to

311979 CL, art 63 (emphasis mine).

*ibid art 67 (emphasis mine).

332011 Criminal Law, art 67(3).

*CPL, art 6. It states that ‘the police, procuratorates and courts must administer criminal justice by relying upon the
masses and based on facts and law...”.

*Tra Belkin, ‘China’s Tortuous Path towards Ending Torture in Criminal Investigations’, in Mike McConville & Eva Pils
(eds), Comparative Perspectives on Criminal Justice in China (Edward Elgar 2013) 91, 95.

*%ibid.

ibid.

**Randall Peerenboom, ‘What Have We Learned About Law and Development? Describing, Predicting, and Assessing
Legal Reforms in China’ (2006) 27 Michigan Journal of International Law 823, 867.

*Mike McConville, Criminal Justice in China: An Empirical Inquiry (Edward Elgar 2011) 402.

“°CPL, art 208.

*'ibid.

42Xifen Lin et al, ‘Win Some, Lose Some: Reforms of China’s Simplified Criminal Procedure’ (2017) 25 Asia Pacific Law
Review 99, 104.
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keep pace with the continuous upsurge of crimes prosecuted and then allocated to the judges’
dockets.*> There are several possible reasons for this incongruity. In part, this is because of
China having arguably gone down the path of over-criminalisation as a primary approach to the
legions of social issues rapid national development has brought in its wake.** The number of people
who end up getting caught in the criminal justice system has been on a steady overall ascendent
trajectory during the past decades.*” An equally salient factor, perhaps, lies in the country’s recent
introduction of the judge quota scheme (Yuan’e’zhi) which has put a further strain on judicial
resources at the national level.*® As part of decade-long judicial reforms, the judge quota scheme
requires courts to re-calculate the ratio of judges to judicial assistants and administrative staff.*”
Fundamentally, this personnel re-arrangement is driven by the vision that the position of judge
should be filled by those who are professionally trained and competent as opposed to court admin-
istrative staff who may be awarded a judge’s title.** The upshot, obviously, is that by removing many
‘unqualified and incompetent judges’ from courts, the new judge quota rule has downwardly
adjusted the proportion of judges in court staff composition across the country.*’

Against this backdrop, China has continued to pursue productivity through radical procedural
reforms. In 2014, the People’s Supreme Court and the People’s Supreme Procuratorate enacted
the Measure on Carrying out the Pilot Work of the Fast-track in Several Regions, which signalled
the institution of a speedier procedure - the fast-track procedure (Sucai Chengxu). Intended to ‘opti-
mise judicial resources and enhance quality and efficiency of handling cases’, the fast-track proced-
ure takes one step further than the simplified procedure by skipping over the entire process of court
inquiry and debate and only preserving the judge’s announcement of verdict.”® The commonalities
between these two expedited procedures rest upon the trio of legal conditions - clear facts/sufficient
evidence, guilty pleas and consent of defendants.”’ But what differentiates the simplified procedure
from the fast-track procedure is their applicable scope — while the former applies in principle to all
types of criminal offences, the latter usually targets cases in which the perpetration is punishable by
no more than three years imprisonment.>”

Evidently, the construction of the simplified and fast-track procedures has - to a marked extent —
paved the way for a localised plea-based justice system to thrive. It almost comes as no surprise
when China promptly inaugurated the model of ‘Admission of Guilt and Acceptance of

“ibid.

*4See generally Ronggong He, ‘A Jurisprudential Critique of “Overcriminalisation” in the Context of Social Management
(v BT R S 24k A)) (2015) 27 Peking University Law Journal (F141%%%) 523; Qiangjun Wang, “The
Hidden Concern about Overcriminalization in the Context of Social Management (#:£ 7R3 B VAL IR L) (2019) 2
Contemporary Law Review (41{i%%) 3.

“Jianhua Xu, ‘Legitimization Imperative: The Production of Crime Statistics in Guangzhou’ (2017) 58 British Journal of
Criminology 155, 164-165 (Xu used Guangzhou as a case study to show that the decrease in China’s crime rates was likely
manipulated by the authorities).

46Xin He, ‘Pressures on Chinese Judges under Xi’ (2021) 85 China Journal 49, 53-54. In many localities, the procuratorates
have begun to adopt the prosecutor quota scheme as well.

Vibid 54.

“ibid.

“*The number of judges has dropped by 43% from 211,990 to 120,138 in 2018. See Guodong Du & Meng Yu, Judge Quota
System: Tops the List Of Concerns Among Judges in China’s Judicial Reform’ (China Justice Observer, 19 Nov 2018) <https:/
www.chinajusticeobserver.com/a/judge-quota-system-tops-the-list-of-concerns-among-judges-in-chinas-judicial-reform>
accessed 3 Aug 2021. It is noted that there are other reasons behind judges’ decisions to leave their jobs, including insufficient
benefits, heavy workloads, not enough opportunity for promotion and professional risk. See Susan Finder, ‘Why Are Chinese
Judges Resigning?” (Supreme People’s Court Monitor, 23 Aug 2016) <https:/supremepeoplescourtmonitor.com/2016/08/23/
why-are-chinese-judges-resigning/> accessed 3 Aug 2021.

*CPL, art 224.

*libid arts 214, 224.

*2ibid art 222. Originally, the Fast-track Measure (s 1) set the jurisdiction for the fast-track procedure on a limited set of
offences punishable by imprisonment of one year or less.
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Punishment (Plea Leniency)’ in 2016 as a holistic approach to plea settlement and its procedural
parameters. Pursuant to the Decision on Carrying out Pilot Projects in Some Cities on the System
of Plea Leniency for Those Who Admit Guilt and Accept Punishment in Criminal Cases (henceforth
‘Plea Leniency Pilot Project Decision’), this new initiative was first introduced as a experimental
program in 18 developed cities.”> Advanced by the 2018 CPL for nationwide expansion, plea leni-
ency was then structured to amalgamate the simplified and fast-track procedures, thereby formulat-
ing an arguably all-encompassing approach to guilty pleas in the Chinese criminal justice system.
More remarkably, if the previous abridged procedures were aimed at curtailing the process of fact-
finding in preserving the judge’s power to mete out appropriate sentences, plea leniency entails not
only the defendant’s acknowledgement of guilt, but also the defendant’s consent to the procurato-
rates’ recommended sentencing range, type of punishment, or even means of implementation to
alleviate the judge’s duty of sentencing.”*

In the discursive context surrounding plea leniency, the need for greater efficiency has verily cat-
alysed the relentless trend to resolve criminal cases more quickly and economically. Indeed, one
study used data on driving under influence cases in a pilot city in Fujian to indicate that the overall
depositional time was reasonably shortened by putting plea leniency in place.”® New measures of
setting up time limits for guilty pleas and encouraging the accused to enter a plea agreement before
trial were identified as propellants for the acceleration in processing a great deal of criminal
charges.”® But the perceived effort to match caseloads to court capacity by fastening the process
of conviction, from the State’s perspective, has yet to amply characterise this new guilty plea
model. In particular, the Guiding Opinions on the Application of the Plea Leniency System (hence-
forth ‘Guiding Opinions’) passed in 2019 lucidly proclaimed that plea leniency is an instrument to
promote the rights of defendants. In addition to ‘better allocating judicial resources and improving
efficiency of criminal litigation’, plea leniency is thought to yield significant effects on ‘timely and
effectively punishing crime and strengthening human rights protection’.”” Put differently, plea leni-
ency is set to play a binary role by pursuing judicial efficiency whilst robustly safeguarding individ-
ual rights during relevant criminal proceedings. In view of these grand missions, Zhang Jun - the
chief procurator of the People’s Supreme Procuratorates — has hailed the plea leniency system as a
‘Chinese Approach’ to ‘enriching crime control conducive to the socialist criminal justice system
with Chinese characteristics’.>®

In the remainder of this article, I will delve into the patterns and characteristics of this ‘Chinese
approach’, to inspect whether and to what extent the everyday operation of plea leniency corre-
sponds to the stated goal of endorsing individual rights. In other words, if plea leniency is designed
for a more cost-effective purpose, how does this mesh with human rights protection that requires
due process considerations and basic principles of fairness? This question is particularly significant
given China’s intention to reinforce guilty pleas as the centrality of criminal justice administration.
In addressing this question, I draw on the concept of ‘procedural justice’ advanced by Tom Tyler
and his collaborators to engage in a discussion about plea leniency’s true nature and inherent
value. My attempt here is not to repeat the scholarly effort to translate Tyler’s procedural justice

**These 18 cities are Beijing, Tianjin, Shanghai, Chongqing, Shenyang, Dalian, Nanjing, Hangzhou, Fuzhou, Xiamen,
Jinan, Qingdao, Zhengzhou, Wuhan, Changsha, Guangzhou, Shenzhen and Xi’an.

S4CPL, art 201(1); The People’s Procuratorates’ Regulations on Criminal Litigation, s 275. Jeremy Daum, ‘Plea Leniency
Pilot Overview’ (China Law Translate, 5 Feb 2018) <https://www.chinalawtranslate.com/plea-leniency-system/> accessed 6
Aug 2021,

**Yuhao Wu, ‘On the Effect of the Chinese Version of Speedy Trial and Plea Bargaining Pilot Programs: Observation from
DUI Cases in Fujian Province’ (2020) 74 Crime, Law and Social Change 457, 479.

*Cibid.

*’Guiding Opinions, s 1. As per the Guiding Opinions, plea leniency is also premised on socio-political agendas such as
‘resolving social conflicts as well as promoting social harmony and stability’.

*8procuratorate Daily (n 25).
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ideal into the operational context of the plea-led programs.® Rather, I hope to focus on the core
ingredients of procedural justice as a prism to investigate whether plea leniency has fulfilled or
derailed from its advertised rationale of being a rights-safeguarding practice. As we will see,
although procedural justice research has predominately concentrated on police-citizen interactions,
the procedural justice dynamic is at work in many other organisational settings. By extension, it
applies to plea leniency because of the way legal authorities develop, present and respond to plea
agreements, and the interface with defendants which, in reality, represent nothing more but a uni-
lateral decision-making process of the State.

In his seminal book Why People Obey the Law, Tom Tyler presented the then-inspiring findings that
people comply with legal authorities and their decisions not because they fear punishment but
because they regard legal authorities and the law they use as legitimate.” Going further, his studies
have showed that views about legitimacy have causal links to perceptions about the fairness of the
decision-making process adopted by legal authorities.”’ To boost procedural fairness, as Tyler
posits, is to strengthen the experiences of people with legal authorities through four channels: (1)
voice - allowing people to tell their side of story before decisions are made; (2) neutrality — decisions
are made in an unbiased, rule-based, and consistent fashion; (3) respect — treating people with dig-
nity and courtesy; and (4) trustworthiness — having the best interests of people at the heart of the
decision-making process.®”

Empirical evidence that supports the procedural justice model is ubiquitous.®® Within the field of
criminal justice, the research on the psychology of procedural justice has illustrated, quite emphat-
ically, that in policing, trials, and sentencing, procedural justice has a significant impact on how
people evaluate their outcomes. It was revealed that procedural justice in the processing of defen-
dants’ cases drives outcome satisfaction and promotes cooperation with legal authorities and defer-
ence to their directives - which together, all constitute manifestations of high degrees of
legitimacy.®* Of particular importance is the finding that procedural justice works not only in envir-
onments where there are established procedural and substantive rules with a third-party neutral, but

*See generally Jonathan Casper, Tom Tyler & Bonnie Fisher, ‘Procedural Justice in Felony Cases’ (1988) 22 Law & Society
Review 483 (Plea bargaining was explored as an example to understand the relationship between procedural fairness and case
deposition processes); Michael O’Hear, ‘Plea Bargaining and Procedural Justice’ (2008) 42 Georgia Law Review 407; Mawia
Khogali et al, ‘Fairness for All? Public Perceptions of Plea Bargaining’ (2018) 14 Applied Psychology in Criminal Justice 136.

“Tyler (n 14) 305.

*Tom Tyler & Yuen Hou, Trust in the Law: Encouraging Public Cooperation with the Police and Courts (Russell Sage
Foundation 2002) 297.

®Tom Tyler & Jeffrey Fagan, ‘Legitimacy and Cooperation: Why Do People Help the Police Fight Crime in Their
Communities?” (2008) 6 Ohio State Journal of Criminal Law 231, 239.

®*The procedural justice theory is not without its critics. Diarmaid Harkin, for example, contends that procedural justice is
not a requisite for legitimacy of police authority. He presents evidence that police often violate the standards of procedural
justice and still maintain legitimacy. See generally Diarmaid Harkin, ‘Police Legitimacy, Ideology and Qualitative Methods: A
Critique of Procedural Justice Theory’ (2015) 15 Criminology & Criminal Justice 594. Likewise, Daniel Nagin and Cody Telep
challenge the widely held view that procedurally just treatment of citizens by police increased the citizen’s willingness to com-
ply with the law. Their research provides indirect support that respectful police-citizen interactions have salutary impacts. See
generally Daniel Nagin & Cody Telep, ‘Procedural Justice and Legal Compliance: A Revisionist Perspective’ (2020) 19
Criminology & Public Policy 761.

%See eg, Jason Sunshine & Tom Tyler, ‘The Role of Procedural Justice and Legitimacy in Shaping Public Support for
Policing’ (2003) 37 Law & Society Review 513; Jacinta Gau & Rod Brunson, ‘Procedural Justice and Order Maintenance
Policing: A Study of Inner-City Young Men’s Perceptions of Police Legitimacy’ (2010) 27 Justice Quarterly 255; Anthony
Bottoms & Justice Tankebe, ‘Beyond Procedural Justice: A Dialogic Approach to Legitimacy in Criminal Justice’ (2012)
102 Journal of Criminal Law and Criminology 119; Ben Bradford, ‘Policing and Social Identity: Procedural Justice,
Inclusion and Cooperation between Police and Public’ (2014) 24 Policing & Society 22.
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also in mediation, negotiation, and other less formal settings which are less rule-based and judicially
regulated.®” Several studies touching on legal dispute settlements have demonstrated that the effects
of procedural justice are stronger predictors of the acceptance of the outcomes than those of dis-
tributive justice.® Along this line of thought, the work of Michael O’Hear suggests that procedural
justice can be transplanted into office policy and practice of plea bargaining.®” The American crim-
inal lawyer sees procedural justice as providing strong support for the legitimacy of the defendant’s
acceptance of plea decisions in an increasingly flexible and discretionary criminal justice system.®®

Such contention is echoed by Tyler and others whose research further stresses the salience of
procedural justice in legal negotiations. In particular, it is argued that procedural justice helps bridge
the inherent gap between non-judicial dispute resolution (eg, plea bargaining) and the formalist rule
of law which comports with formal and judicially-based resolution of conflict.” For a long period of
time, critiques of the privatisation and informalisation of dispute resolution have revolved around
concerns over this trial-avoiding scheme being individualistic, prejudicial, and lacking public
accountability. Therefore, for informal dispute resolution to operate as general, certain, non-
retroactive, and free of state discretionary power, its adherence with procedural justice is important
because ‘people’s everyday understanding of what procedural justice means conforms to many of
the key elements that define the rule of law’.”” According to Tyler, the doctrines of the rule of
law and procedural justice are largely identical — they both strive to provide legitimacy to legal
authorities and the procedures in question. The rule of law applies fixed laws in an equal and neu-
tral way while respecting individual rights. In the same vein, procedural justice advocates neutral
and trustworthy decision-making, allowing people a voice, and treating them with politeness and
respect. From this point of view, ‘the rule of law and psychological perceptions of fairness (proced-
ural justice) may share an inextricable, symbiotic relationship” because they are both rights-driven
and equality-heuristic.”!

Then, how does the philosophy of procedural justice help us to understand plea leniency in
China? Being trumpeted as an instrument that enhances individual rights, the legitimacy of plea
leniency hinges greatly on whether this new depositional measure can produce procedurally just
outcomes and meet perceptions of fairness as per the rule of law. In what follows, I will conduct
this inquiry within the context of Tyler’s model of procedural justice featuring the four famous pil-
lars: voice, neutrality, respect, and trustworthiness. The first two factors concern how legal author-
ities make decisions. The last two factors pertain to how legal authorities treat people in the
decision-making process. Let us consider each in turn.

The procedural justice theory propositions that providing opportunities for voice is closely linked to
perceived fairness of the outcome. If the defendant is allowed to state her perspective or tell her side
of story before the decision is made, she is more likely to see the decision as fairly and legitimately

%*Rebecca Hollander-Blumoff & Tom Tyler, ‘Procedural Justice and the Rule of Law: Fostering Legitimacy in Alternative
Dispute Resolution’ (2011) 1 Journal of Dispute Resolution 1, 2-3.

®Dean Pruitt et al, ‘Long-Term Success in Mediation’ (1993) 17 Law & Human Behaviour 313; Rebecca
Hollander-Blumoff & Tom Tyler, ‘Procedural Justice in Negotiation: Procedural Fairness, Outcome Acceptance, and
Integrative Potential’ (2008) 33 Law & Social Inquiry 473, 478-479.

S’O’Hear (n 59) 410

ibid.

“Hollander-Blumoff & Tyler (n 65) 19. It is noted that the notion, manifestation and elements of the rule of law varies and
are impossible to be reached consensus on across different jurisdictions and legal families. Hollander-Blumoff and Tyler take
the formalist view of the rule of law by seeing law as ‘set forth in advance, and be general, clear, stable, and applied consist-
ently to everyone’.

7%ibid 2.

7'ibid 9.
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made.”” Two common methods, as O’Hear opines, may help the defendant present her side of story
in a plea-led scenario.”” First, police ought to be diligent about collecting the defendant’s story in
their reports.”* Second, defence counsel is expected to convey the defendant’s story before the pros-
ecution makes a plea offer.”” In the Chinese system of plea leniency, however, both measures are
nearly unattainable not least because neither police nor counsel are interested or feel obligated to
speak to and for defendants. In a nutshell, the preoccupation with confessions in China’s ‘truth-
seeking’ criminal process has over time made the police a coercive institution,”® which likely
becomes haughtier in the plea leniency process when under pressure to obtain early guilty pleas.
At the same time, the difficulty of Chinese defence lawyers in providing effective legal assistance
has hitherto remained a lingering issue that plagues the Chinese criminal justice system.”” The gen-
erally poor quality of legal representation is unlikely to be reversed by the introduction of plea leni-
ency which is devised to downplay the confrontational features of the justice process. Conceived in
this way, plea leniency narrows the venue for defendants to have their voice heard by diminishing
their already weak rights in speedy criminal proceedings.

The indifference of police to learn the defendant’s side of the story is hardly surprising. For dec-
ades, policing in China has been dominated by the authorities’ obsession with social control, serving
the prevailing socio-political goal of the preservation of stability.”® This underlying ethos of police
power harks back to the Maoist era where a class-dichotomised society presaged the need for ‘pol-
itical justice’ through heavy-handed policing of ‘class enemies’.”” With China transforming itself
from an egalitarian society under Mao to a stratified society following economic liberalisation,
the State has witnessed an unprecedented spike in crime wrought by a constellation of new social
problems.®” As such, concerns over deteriorating public order have propelled the police towards a
more demanding social control function by extending their position at the forefront of the fight
against crime.®' This is done, as Mike McConville points out, through the making of overly punitive
and oppressive laws which operate as ‘a major resource providing legal cover for [police] actions’.**
In any event, policing in China has shaped a culture of presumption of guilt.*’ Reflecting on what
Herbert Packer termed ‘the crime control model’,** it is widely acknowledged that Chinese police

72Tom Tyler, ‘Procedural Justice and the Courts’ (2007) 44 Court Review: The Journal of the American Judges Association
26, 28.

7O’Hear (n 59) 427.

74ibid.

7*ibid.

76See generally Wei Wu & Tom Vander Beken, ‘Police Torture in China and its Causes: A Review of Literature’ (2010) 43
Australian and New Zealand Journal of Criminology 557.

7’See generally Sida Liu & Terence Halliday, Criminal Defence in China: The Politics of Lawyers at Work (Cambridge
University Press 2016).

7®Hualing Fu, ‘Zhou Yongkang and the Recent Police Reform in China’ (2005) 38 The Australian and New Zealand
Journal of Criminology 241, 247.

7See generally Jerome Cohen, The Criminal Process in The People’s Republic of China 1949-1963: An Introduction
(Harvard University Press 1968).

89There is extensive literature on the correlation between the economic deregulation and the crime rates in contemporary
China. See eg, Daniel Curran, ‘Economic Reform, the Floating Population, and Crime: The Transformation of Social Control
in China’ (1998) 14 Journal of Contemporary Criminal Justice 262; Liqun Cao, ‘Returning to Normality: Anomie and Crime
in China’ (2007) 51 International Journal of Offender Therapy and Comparative Criminology 40; Yijing Li, ‘Spatio-Temporal
Change of Crime at Provincial Scale in China - Since the Economic Reform’ (2017) 12 Asian Journal of Criminology 303.

8Mike McConville & Eva Pils, Comparative Perspectives on Criminal Justice in China (Edward Elgar 2013) 16.

8Mike McConville & Eva Pils, ‘Comparative Empirical Co-ordinates and the Dynamics of Criminal Justice in China and
the West’, in Mike McConville & Eva Pils (eds), Comparative Criminal Justice in China (Edward Elgar 2005) 13, 16.

#7erome Cohen, ‘Introductory Reflections’, in Mike McConville & Eva Pils (eds), Comparative Perspectives on Criminal
Justice in China (Edward Elgar 2013) 1, 7.

84According to Packer, the crime control model values justice efficiency more highly than individual rights. It features swift
and harsh punishment, unfettered powers of law enforcement agencies and the presumption of guilt among many others. See
generally Herbert Packer, The Limits of The Criminal Sanction (Stanford University Press 1968). Although in Packer’s work

https://doi.org/10.1017/asjcl.2022.8 Published online by Cambridge University Press


https://doi.org/10.1017/asjcl.2022.8

86 Enshen Li

prioritise the efficient suppression of criminality in the interests of social order by means of almost
exclusive investment in gathering inculpatory evidence.®” Instead of respecting the defendant’s right
to the presumption of innocence as notionally incorporated in the CPL,* police investigation is
characterised by an approach to securing convictions on the basis of ‘substantive truth’.*” Yet,
this search for truth is not performed on grounds of objective evidence, but ‘constructed’ by police
to align with the pre-determined guilt of the defendant.*®

Yu Mou, for example, ascribes this ‘construction of guilt’ to the reality that the ‘story-telling’ of
criminal facts was monopolised by police.®” In her observational fieldwork of the Chinese criminal
justice system, it found that effort to establish the factual guilt of the accused is intricately inter-
woven with the misuse of power by police who coerce, induce, and unduly influence the accused
to confess to a crime.”® Where a confession does not conform to the ‘official version of truth’, police
were not hesitant to distort, manipulate, and even fabricate the confession to meet the evidential
threshold for prosecution.”’ Largely, such malpractices were fuelled by a set of feeble procedural
rules loosely protecting the defendant’s right to remain silent and privilege against self-
incrimination, as typically valued in most common law jurisdictions.”> As disclosed in Mou’s
research, the abuse of police power was pervasive in standard criminal procedure. Considering
this, it may be sensible to assume that police wrongdoings can only be more acute in the simplified
and fast-track procedures, given that cases applying plea leniency in these procedures necessitate a
more rapid and streamlined process of case deposition. An avid pursuit of confessions or guilty
pleas tends to give rise to increased magnitude of coercive or deceptive police practices, as mani-
fested in Western plea bargaining scholarship.”® On this point, scholars are pessimistic about any
serious commitment to the defendant’s voice through police reports in the context of plea negotia-
tions.” Similarly, it is reasonable to be doubtful of Chinese police being sensitive to the defendant’s
story, as almost every legal right in police investigation is either vaguely prescribed or treated as a
bargaining chip to be traded for leniency at the sentencing stage.”

My data on court judgments from twenty courts in Shanghai vindicates this proposition. Across
13,611 criminal judgments on plea leniency cases, it is found that police more often than not overlook,
intentionally or inadvertently, the defendant’s side of story in their performance of their investigative
duties. Figure 1 sets forth the numbers of cases where police included the defendants’ version of facts
(Biancheng) in their case dossiers delivered to the prosecution and presented at summary trials.
Among 9,543 cases finalised through the simplified procedure where the defendants were sentenced
to terms of three years or more, the defendant’s arguments appeared only in 113 court judgments.
Moreover, there was a significant decline in police attention to what the defendant had to say among
less serious cases. Among 4,068 cases heard through the fast-track procedure where a sentence of
three years imprisonment or less was usually given, the mention of the defendants’ arguments was

the crime control model is contrasted with the due process model, scholars argue that they have ceased to be vastly divergent
in today’s pluralist criminal justice system. See eg, Keith Findley, ‘Towards A New Paradigm of Criminal Justice: How the
Innocent Movement Merges Crime Control and Due Process’ (2009) 41 Texas Tech Law Review 1.

85 Alexander Shytov & Peter Duff, ‘Truth and Procedural Fairness in Chinese Criminal Procedure Law’ (2019) 23 The
International Journal of Evidence & Proof 299, 303-304.

*°CPL, art 12.

8Shytov & Duff (n 85) 300.

8Yu Mou, The Construction of Guilt in China: An Empirical Account of Routine Chinese Injustice (Hart 2020) 33-83.

*ibid 41.

“ibid 60-61.

*'ibid 82

92CPL, art 120. It states that ‘a suspect has the duty to answer questions truthfully when asked by investigators’.

%Brook et al (n 2) 1186.

*Russell Covey, ‘Signalling and Plea Bargaining’s Innocent Problems’ (2009) 66 Washington and Lee Law Review, 73, 88;
O’Hear (n 59) 427.

> Albert Alschuler, ‘The Changing Plea Bargaining Debate’ (1981) 69 California Law Review 652, 657.
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only found in 14 cases. Of course, it is likely that in some court reports judges omitted to incorporate the
defendants’ argument given that all defendants had admitted they were guilty before the trials com-
menced. It could also be possible that police failed to record it in their report at the outset. Yet, such
a disproportionately high number of judgments where the defendant’s voice was missing elucidates,
at a minimum, the low interest of police in grasping perspectives different to the official perception
of ‘truth’, provided defendants were ever given the chance to speak up in the first place.

If police are apathetic about the defendant’s point of view in general, can legal counsel instead
play a more useful role in raising defendant voices? Notably, China has made the right to legal
representation a focal point in recent legal reforms. In October 2017, the Supreme People’s
Court and the Ministry of Justice jointly issued the Measures for Carrying out the Pilot Work in
Full Coverage of Lawyers’ Defence in Criminal Cases (henceforth, ‘The SPC-MoJ Measures’). In
eight provinces and municipalities,” it is mandated that every accused should either be assigned
a professional defence lawyer or offered counsel assistance from legal aid services.”” Drawing on
the ‘successful experience’ amassed in the test regions, in January 2019 China pronounced the
expansion of this practice across the country.”® This move aims to ensure that counsel appear in
every State case, particularly those involving plea leniency where summary trials are meant to
take place. Practically, the power to grant legal aid is vested in provincial, municipal or local
legal aid centres upon request by the defendant who meet the eligibility criteria.”” Once assigned
to a criminal case, the duty and legal aid lawyer is salaried by local justice bureaus to offer free
legal services, including but not limited to counselling and legal representation at trial.'®’

%These eight provinces and municipalities are Beijing, Shanghai, Zhejiang, Anhui, Henan, Guangdong, Sichuan and
Shaanxi.

“"The SPC-MoJ] Measure, s 2.

%The Notice of the Supreme People’s Court on Expanding the Pilot Work in Full Coverage of Lawyers’ Defense in
Criminal Cases, s 1.

*°In 2019, the Ministry of Justice issued the Specification for National Criminal Legal Aid Services, in which the means test
is formalised to include the factors of financial status, physical and mental condition of the defendant, and the seriousness of
the alleged offence (ss 2 and 9).

100Benjamin Liebman, ‘Legal Aid and Public Interest Law in China’ (1999) 34 Texas International Law Journal 221, 221-
222; Weimin Zuo, ‘What Type of the Criminal Legal Aid System Should We Have in China (H [E N 244 @4 FER TR 2k
AR ) (2013) 1 China Legal Science (H[ElV%%) 80, 83.
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To be sure, there is a strong rationale behind the national push for this full-coverage legal
representation. Since the modernisation of the legal system in the late 1970s, China’s inquisitorial
criminal justice system has been repetitively accused of lacking adequate protection for defendants
to withstand the intrusive force of the State.'”" On the one hand, the overall rate of legal represen-
tation in criminal cases has at all times been below 30 per cent, with affluent locals being relatively
more lawyer-equipped than impoverished locals.'” On the other hand, efforts by defence counsel to
provide adequate legal assistance have been impeded by the institutional dynamics of Chinese crim-
inal proceedings that inhibit lawyers from acting as an adversarial advocate.'”> The paramount
objective of social control has created an overpowering legal apparatus. Relatedly, obtaining confes-
sions at all costs and thus, positing it as the centre of gravity within the exercise of the state power
has reduced the role of counsel to symbolic significance. Indeed, numerous studies have empirically
proved that Chinese counsel are riddled with various predicaments in their everyday defence
work.'”* The problems run the gamut from difficulty accessing case files and suspects in detention
to the difficulty in collecting evidence for defendants.'® Apart from constituting an action against
the best interests of their clients, challenges in hearings against State authorities can also lead to
defence lawyers being brandished as “foes’ of the State and incurring criminal liability under the
CL.' Tt comes as little wonder, then, that this has led many commentators to assert that the
right to legal representation, though being enshrined as a constitutional norm, has largely remained
a construct on paper.lo7

In many respects, legal counsel walk a thin line in China’s criminal process. It is of course
undeniable that outspoken lawyers do exist and are devoted to fight for defendants’ rights. Sida
Liu and Terence Halliday’s work on criminal defence in China identified this group of lawyers as
‘political activists’ and ‘progressive elites’ who uphold and advocated for liberal values in the system
while representing their clients."”® But their research also pointed towards even larger legions of
‘pragmatic brokers’ and ‘routine practitioners’ who were usually powerless to challenge the embed-
ded legal culture of criminal justice being disparaging towards defence lawyers.'*® This then begs a
more pertinent question of whether and to what degree lawyers are willing to convey a defendant’s
voice in plea leniency. The initiatives of full-scale legal representation are certainly laudable, but evi-
dence showed that the superficial counsel appearance can neither guarantee sufficient legal assist-
ance nor present meaningful voice opportunities to inform plea decisions.''” It might be an
over-statement to say that counsel play no role at all in plea leniency. However, it seems to be

191 an (n 28) 157.

'“McConville (n 39) 292-294.

'%Enshen Li, ‘The Li Zhuang Case: Examining the Challenges Facing Criminal Defense Lawyers in China’ (2010) 24
Columbia Journal of Asian Law 129, 167; Bin Liang, Ni He & Hong Lu, ‘The Deep Divide in China’s Criminal Justice
System: Contrasting Perceptions of Lawyers and the Iron Triangle’ (2014) 62 Crime, Law and Social Change 585, 597-598.

104Gee eg, Liu & Halliday (n 77); Hong Lu & Terance Miethe, ‘Legal Representation and Criminal Processing in China’
(2002) 42 British Journal of Criminology 267; Yanfei Ran, ‘When Chinese Criminal Defence Lawyers Become the
Criminals’ (2008) 32 Fordham International Law 988; Bing Liang & Ni He, ‘Criminal Defence in Chinese Courtrooms:
An Empirical Inquiry’ (2016) 58 International Journal of Offender Therapy and Comparative Criminology 1230.

'%Liu & Halliday (n 77) 44-64.

198CL, art 306. This provision makes it illegal for defence counsels to falsify or suppress evidence. However, prosecution for
perjury has reportedly been brought against lawyers who encourage their clients to speak out about illegal means by police to
obtain confessions. See Human Rights Watch, ‘New Rules Gag Lawyers: Relentless Assault on Legal Profession Escalates’
(25 Oct 2016) <https://www.hrw.org/news/2016/10/25/china-new-rules-gag-lawyers> accessed 21 Apr 2021.

Lu & Miethe (n 104) 271; Liang, He & Lu (n 103) 598.

'%Lju & Halliday (n 77) 6-7.

'ibid.

19ee generally Chunlei Min, ‘Effective Counsel Representation in Plea Leniency Cases (A SEW\ i F fIA i it iy
(2017) 4 Contemporary Law Review (44{i%%%) 27 (suggesting that China adopt the standard of effective legal assistance
introduced in Strickland v Washington in the US to address the poor quality of legal representation in the system of plea
leniency).
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clear that the defendant’s right to legal representation is at greater peril during the simplified and
fast-track procedures than during the full-scale procedure. For example, one recent study conducted
to examine the width and depth of legal representation in plea leniency showed a fairly negligible
role of counsel in China’s summary criminal proceedings."'’ Based on a questionnaire survey
among defence counsel (n=374) and prosecutors (n=375) in one selected pilot city (City H in
Z Province as anonymised by the researcher), the findings indicated that counsel (including pri-
vately retained lawyers and duty lawyers) had found themselves embroiled in the plight of only
being able to help defendants with the interpretation of law while ironically, encouraging and wit-
nessing defendants’ acceptance of plea agreements.''> A particular discovery of this research illu-
strated the gulf between the perceived function and the actual role of counsel in representing
their clients in plea leniency cases.''> While the majority of interviewed lawyers agreed that defence
counsel ought to ‘comprehensively act in their clients” best interests’, about 89 per cent of respon-
dents conceded that their role was, on the practical front, limited to only seeking lenient sentencing
outcomes.'"*

My analysis of the court judgments from Shanghai attests to this observation. Out of the dataset,
I compiled a list of 5,748 cases in which defendants were legally represented during the summary
trials. The absence of counsel appearance in almost two-thirds of trials is not really startling - for
cases to be proceeded by way of simplified and fast-track court proceedings, most defendants must
have pled guilty at the investigatory or prosecutorial stage where counsel appearance was mandatory.
This has made counsel appearance at trial optional rather than necessary. However, what appears to
be striking is the ineffectiveness of counsel attending the trial to operate as the guarantor of defend-
ant voice in any impactful way. The Guiding Opinions explicitly designates the summary trial pro-
cess as essential for assessing legality, truthfulness, and voluntariness of the defendant’s guilty
plea.''® Consistent with prior findings, nevertheless, it found that counsel were almost always reluc-
tant to question the official narrative of criminal facts and prosecutorial evidence in relation to the
defendant’s guilt. More frequently, counsel focused their defence predominately on reinstating the
defendant’s early guilty pleas and leveraging it to seek sentencing concessions. Figure 2 provides an
overview of cases in which counsel either raised no objection to or disputed the prosecution’s case.
It indicates that in almost every case the counsel opted not to contest the validity of guilty pleas
presented by the prosecution (5,734). Only 19 cases’ counsel opposed accepting the laid-down
charges, the criminal facts, or the prosecution evidence.

The reasons that counsel showed no genuine intention to confront the prosecution may in part
be due to the fact that counsel spotted no loopholes in the State cases, since most plea leniency mat-
ters typically involve relatively minor offences with simple facts and clear evidence.''® It was more
likely, though, that the undesirable standing of counsel in the criminal justice system refrained them
from challenging the ‘authority’ of law enforcement agencies. As counsel have long been margin-
alised or even oppressed in the system, to challenge the prosecution case, especially after defendants
have allegedly admitted guilty, is to ‘touch the tiger’s buttocks” that may backfire on argumentative
or aggressive counsel.''” More pragmatically, avoiding hostility seems to be a realistic strategy, par-
ticularly for those representing defendants for the first time at summary trials, thereby affording

"""Ming Hu, ‘The Role of Counsel and Its Perfection in the System of Plea Leniency — An Empirical Analysis of City H in
Z Province (FRUTZEIAIRINTH AT il BE v i1 o 2 L 58 8 — LLZB HIT ABISE 2 H7) ° (2018) 5 Criminal Science
(FFE TR 44 E) 115,

'"%ibid 118-124.

'ibid 124.

"ibid.

"®Guiding Opinions, s 39.

''%Xiaona Wei, ‘Perfecting the Plea Leniency System: The Expansion of Keywords in the Chinese Context of Legal
Language (e INTEINTT A TERIEE: o ERESE N5 B IF) (2016) 4 Chinese Journal of Law (JL2:HF51) 79, 86-87.

"Liu & Halliday (n 77) 57-60.
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m Counsels raising no objection to the prosecution case (5,729)
® Counsels challenging the laying charges (12)

) ® Counsels challenging the criminal facts (7)
Figure 2. The Percentage of Counsels

Raising No Objection to / Challenging Counsels challenging the prosecution evidence (14)
the Prosecution’s Case

them with very little knowledge about how and why their clients entered a guilty plea in the first
place. Under these circumstances, it is not uncommon that counsel only grasp at a sense of self-
worth through arguments for lenient sentences. In all 5,748 cases, counsel put forth discounted
punishment on the basis that defendants had pled guilty at the stage of investigation or prosecution.
Instead of raising this as a new claim, counsel’s request for leniency in sentencing served as a
reminder to procuratorates to keep their early promises on lighter punishment as part of the
plea deal. In addition, just like what Liebman revealed in his study of criminal judgments from
Henan,''® the fact that the defendant had actively paid compensation or restitution was relied heav-
ily upon by counsel to convince the judge a lenient sentence should be granted. Figure 3 illustrates a
variety of reasons commonly argued by counsel to request light penalties. Other than confessions
and compensation, the other factors to which counsel endeavoured to draw to the judge’s heed
include the defendant being a first-time/occasional offender and the victim’s forgiveness towards
the defendant. Typically, these reasons were presented in tandem in the hopes of carrying greater
persuasive weight before the sentencing judge.

Of course, counsel’s focus on sentencing concessions should not be taken by surprise given
China’s prevailing culture of over-relying on the prosecution’s view of the facts to determine the
truth during criminal trials.''® This means that the most feasible time for counsel to alter author-
ities’ narrative lies in the prosecutorial stage where the case is yet to be finalised through guilty pleas
and filed for court hearing. On a side note, judicial favouritism towards the prosecutorial evidence
which are mainly comprised of case dossiers and written statements has invoked emerging concerns
about the fairness of trial. To reverse the pivot of the criminal process, the Government initiated a
‘trial-centeredness’ campaign in 2014 to promote the long-absent elements of adversarialism char-
acterised by live witnesses, cross-examination, and court debate.'*” It is argued that the ideal of

18] jebman (n 18) 155. In Liebman’s work, it is found that defendants who agree to compensate their victims receive strik-
ingly lighter sentences than those who do not.

"9Xin Fu, ‘Public prosecutors in the Chinese criminal trial - courtroom discourse from the prosecution perspective’
(2016) 1 International Journal of Legal Discourse 401, 420.

12%For a detailed discussion of trial-centeredness, see He Jiahong, Back from the Dead: Wrongful Convictions and Criminal
Justice in China (Hawai’i University Press 2016) ch 12.
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Figure 3. The Reasons Argued by Counsel for Lenient Sentences

trial-centeredness should also run through the process of plea leniency,'”' mandating the judge to
gauge an overall apprehension of the guilty plea as to its legality and voluntariness. The above data,
however, tell a different story. While the data exhibited the limited role of counsel in offering alter-
nate accounts for judges to acquire a full picture of events in court proceedings, a general pattern of
lawyering in plea leniency surfaces. Counsel were not accorded greater power to act more freely and
assertively as the defendant’s agent when facing legal authorities in plea leniency schemes. With the
criminal process being compressed to settle criminal matters in a time-saving manner, counsel carry
a less adversarial function as a result. Thus, a common thread through the findings of the present
research and several studies alike is that counsel appearance, while being promoted as a precondi-
tion to an informed guilty plea, amounted to a mere procedural formality as opposed to a genuine
form of procedural protection.'*?

Neutrality - Can Defendants Access Consistent and Principled Decisions?

In addition to voice, the perceived fairness of a procedure depends on decision-making being neu-
tral, consistent, rule-based, and without partiality.123 This entailed authorities being upfront and
explaining to defendants the reasoning behind their decisions in a transparent manner. To this
end, Tyler and others have identified objective criteria in place of personal views as an important
means by which a decisionmaker can establish her neutrality.'** Within the plea-bargaining context
for example, explanations need to be predominately conveyed by prosecutors — though counsel may
take on a similar role - to help defendants enter into an informed plea.'*> Following explanations,
authorities were supposed to equally and consistently apply rules across people in like situations.

Plea leniency in China has, unfortunately, failed in both aspects. As a requirement, the plea leni-
ency ordinances - including the 2016 Plea Leniency Pilot Project Decision, the 2018 CPL and the

"?!The People’s Court Daily (A [i%:Fidi), “Trial-centeredness is An Important Safeguard for the Plea Leniency System
(LA™ 30 A ot DA FEA S I 56 1) JE R B LR B) (13 Feb 2021) <https://www.chinacourt.org/article/detail/2021/02/id/
5814799.shtml> accessed 4 Aug 2021.

»’Hu (n 111) 120-121.

2 Tyler (n 14) 300

'**Steven Blader & Tom Tyler, ‘A Four-Component Model of Procedural Justice: Defining the Meaning of a “Fair” Process’
(2003) 29 Personality and Social Psychology Bulletin 747, 757.

'?*0’Hear (n 59) 429.
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2019 Guiding Opinions - have all demanded the explication of the nature and procedure of plea
leniency by police and procuratorates before they make any plea offers.'*® Primarily, this statutory
requirement involved an unequivocal explanation of the defendants’ procedural rights and their
‘free choice’ to confess and receive lenient sentences accordingly.'”” In official terms, advising
the defendant of their right to select court proceedings (that is, the summary procedure or the
ordinary procedure) formed an integral part of plea leniency because it lay in close association
with voluntariness of guilty pleas.'”® Conceptually and operationally, voluntariness bolstered the
legitimacy of plea-based criminal justice, as evinced in the common law jurisprudence of plea bar-
gaining (especially in the US).'*” Not only was it a key determinant of legally binding guilty pleas,
but plea voluntariness was a critical prerequisite to the circumvention of court hearings, and a wai-
ver of a spate of fundamental rights conferred on the accused.

Oftentimes though, plea voluntariness is coalesced with the right to legal representation and the
quality of legal assistance. Despite the argument that the choice situation imposed by plea bargain-
ing on the accused is ‘intrinsically coercive’,"”” it is assumed that effective counsel assistance at the
critical pre-trial stages of prosecution may somewhat sustain the volitional power of defendants."*'
However, the over-dependence on counsel’s diligent work overlooks the duty of explanation that
legal authorities ought to discharge in parallel. More likely than not, a guilty plea will not be know-
ing, intelligent and voluntary’ if legal authorities do not energetically engage in providing informa-
tion and expounding on reasoning - which together, act as evidence of even-handedness and
objectivity in the bargaining context.'*?

Suffice to say, the idea of legal apparatus being open, transparent, and communicative is particu-
larly important in China’s plea leniency programs. As discussed earlier, defence counsel in China
were overly incompetent. It inevitably places obligations on legal authorities to guarantee defen-
dants’ voluntariness of plea; no innocent person should be forced or induced to admit guilt.
Empirical studies, however, have illustrated results contrary to such commitment. Based on his
examination of plea voluntariness in two districts of City A and B, Xin Zhou suggested that in
two respects, police and procuratorates had largely left defendants in the cold when presenting
plea agreements and accordingly, making plea decisions.'* First, there was significant variation
in timeframes for informing defendants of their right to plead guilty. In both districts, police
were found to timely advise defendants of their relevant entitlements upon the first questioning,
as stipulated in the CPL."** However, after the case was transferred from police to procuratorates
for formal prosecution, the prosecuting agency in City A did not commence plea leniency conver-
sations at the earliest opportunity until the indictment was presented to the trial court - that is,
almost at the end of the prosecutorial period.'*> Contrarily, its counterpart in City B initiated
plea leniency conversations normally within three days of receiving the case dossiers from the
police."*® Regardless, the findings revealed that legal authorities in both regions enjoyed exclusive

'2%plea Leniency Pilot Project Decision, s 2(3); CPL, arts 120, 173; Guiding Opinions, ss 22, 26.

?7ibid.

128Guiding Opinions, s 10.

'2°In a series of the US Supreme Court rulings, the importance of voluntariness as an essential condition of a legitimate
negotiated plea of guilty has been accentuated. See Conard Brunk, ‘The Problem of Voluntariness and Coercion in the
Negotiated Plea’ (1979) 13 Law & Society Review 527, 528.

130K enneth Kipnis, ‘Criminal Justice and the Negotiated Plea’ (1976) 86 Ethics 93, 98.

B1See generally Jenny Roberts, ‘Effective Plea Bargaining Counsel’ (2012) 122 Yale Law Journal 2650.

'2ibid 2653-2654.

33Xin Zhou, ‘An Empirical Study on the Protection of the Defendant’s Rights in Plea Leniency (A JEWA i #%38 Iff AKUF
APz ] B SEAERF 2T) (2020) 1 Studies in Law and Business (JEFFT) 30, 34.

ibid.

%ibid.

"%ibid 35.
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discretion to opt for a time to initiate the plea leniency process as they thought fit when meeting
with defendants.

Second, with regards to the content of authority-defendant communications, Zhou’s research
unveils a common practice of State authorities. That is, police and procuratorates tended to confine
their interactions with defendants to providing information about the procedural rules and legal
conditions of plea leniency."”” At the same time, they were reluctant to disclose more particulars
of the case in question.'*® Interestingly, many interviewees in this study happened to see the delivery
of the ‘plea leniency agreement’ (Renzui Renfa Jujieshu) as an alternative to their duty of
explanation.'* Equivalent to a standard form contract in substance, the plea leniency agreement
was said to contain all the necessary details that defendants were required to read through.
Procedurally speaking, signing off on this agreement meant that defendants were agreeable to the
laying charges and proposed punishments as a package deal offered by procuratorates. Still, this
paper-based informing model does not fit well with what Tyler deems ‘openness and objectivity’
of neutrality, simply because defendants were not given genuine conversational opportunity to
attain an all-round vision of their cases which was imperative to a knowing and intelligent guilty
plea. This was exacerbated by the absence or difficulty of counsel to attain the criminal facts in suf-
ficient detail on the defendant’s behalf. Realistically, to the best of the defendant’s belief, admitting
guilt and accepting a discounted sentence turned out to be a rational choice insofar as little was
known about the strength of the prosecution case. Here, defendants were faced with a paradoxical
situation — their right to access evidence (whether that be for or against them) was impaired under
the plea leniency process, which would otherwise be better protected in some form of judicial over-
sight should their cases proceed via standard procedure. In this light, the lack of a neutral process in
presenting plea deals occasioned a risk of defendants involuntarily entering in guilty pleas, render-
ing plea-based convictions unsafe or unsatisfactory and open to appeals.

The foregoing analysis only tackled one aspect of neutrality with reference to plea leniency prac-
tices. On a further practical note, procedural justice ideas of neutrality only addressed the require-
ment that decisions of legal authorities be made through the consistent application of rules and
consideration of facts.'*” When transplanted into plea arrangements, they denoted that plea
decision-making should conform to established standard criteria; and legal agencies need to min-
imise discrepancy by ‘treating like cases alike’. These norms, however, do not seem to be respected
nor were they upheld in China’s simplified and fast-track procedures. Across the spectrum of plea
leniency practice, divergence was perceptible across different cases and defendants.

One exemplar of this incongruency appertains to the selective application of plea leniency for
different types of crime. Unlike plea bargaining in Anglo-American countries where plea deals
are almost equally struck across misdemeanor and felony cases,'*' plea leniency in China has
been susceptible to discretionary application. Specifically, this programme had devoted its resources
disproportionately to minor offences in contrast to more serious offences. In 13,611 court reports, it
is found that three broader categories — crime endangering public security, crime infringing prop-
erty rights, and crime impeding social order management - have topped the list of plea leniency
cases in Shanghai. When it comes to individual offences, the charges of theft, dangerous driving,
picking quarrels and provoking trouble stood out in each category. Figure 4 and Figure 5 represent
the ten most common criminal offences processed under plea leniency in Shanghai. The data
showed that the crimes dealt with by the simplified procedure and the fast-track procedure are

"¥ibid.

"¥ibid.

ibid.

10Hollander-Blumoff & Tyler (n 65) 8.

1See generally Carlos Berdejo, ‘Criminalizing Race: Racial Disparities in Plea-Bargaining’ (2018) 59 Boston College Law
Review 1187.
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Figure 4. Ten Most Common Criminal Offences Processed through the Simplified Procedure
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Figure 5. Ten Most Common Criminal Offences Processed through the Fast-track Procedure

mostly overlapping despite the fact that these two procedures were created with their own respective
targets.

Here, the data provides a window into the routine practice of plea leniency that is both over- and
under-inclusive. On the one hand, these commonly recorded perpetrations almost all fall within a
general category of minor offences. On the other hand, serious crimes such as violent and sexual

https://doi.org/10.1017/asjcl.2022.8 Published online by Cambridge University Press


https://doi.org/10.1017/asjcl.2022.8

Asian Journal of Comparative Law 95

offending were generally left out. This is reflected in statistics which indicated that over the last year,
Shanghai courts only adjudicated 27 robbery cases, 10 arson cases and 5 murder cases (out of 9,543
cases) through the simplified procedure. In the fast-track trials, the gravest offence heard was rape
(n=1) (out of 4,068 cases). This is not to deny that written judgments may not have yielded the full
picture of practical divergences. For example, picking quarrels and provoking trouble as a ‘pocket
crime’ embraced a great mass of offences, ranging from willfully attacking persons with serious cir-
cumstances to creating a disturbance in a public place that caused serious disorder.'** This surely
necessitated further on-the-ground observations to explore variations in documented crimes across
different plea leniency processes. Regardless, the dominant focus of plea leniency on minor offences
was statistically conspicuous, as manifested not only in the public records collected for this study
but also scholarly findings in the same line of research.'*’

Indeed, the under-representation of serious crimes in plea leniency resonates with policy consid-
erations. The Guiding Opinions, for example, sanctioned a binary model by impelling legal author-
ities to dispose of minor criminal cases as simply, quickly, and leniently as possible.'** The
dominant tenor was that plea leniency should be applicable especially to ‘first-time offenders, casual
offenders, crimes of negligence, or juvenile crimes where the social harm is not great’.'*> By con-
trast, police and procuratorates should cautiously apply plea leniency in cases of crimes that ‘ser-
iously endanger national security or public safety, serious violent crimes, as well as major and
sensitive that have drawn broad public concern’.!*® Even so, leniency ought to be entertained pru-
dently in serious and/or high-profile cases, avoiding the risk of ‘going against the public’s sense of
fairness and justice’.'*” Certainly, there was nothing wrong with nuanced administration of criminal
justice in light of special circumstances of individual cases. The deliberate preclusion of serious
offences, however, indicated a pronounced departure from a neutral process that is rooted in impar-
tiality and uniformity. Depriving the right of certain groups of defendants to enter in a plea leniency
deal was a parity violation, as if guilty pleas of serious offenders carry less weight than those of
minor offenders. A more troubling issue perhaps was the dearth of a national yardstick to guide
the classification of minor and serious cases around their intricacies. In many localities, authorities
were driven to adopt standards tailored to local conditions;'*® but what is regarded as a serious
crime, eg, the national security offence, can be interpreted in divergent ways across Beijing,
Guangzhou and Xinjiang. As such, the existence of regional variations in plea leniency was a far
cry from the principled criteria of practice which underpinned the procedural justice ideal of
neutrality.

But even with crimes managed by means of plea leniency, cases were hardly treated alike. Mainly,
defendants who go through plea leniency have experienced sentencing reductions unevenly applied
across time and region. In an extensive quantitative study of sentencing outcomes regarding the par-
ticular crime of dangerous (drunk) driving, the researcher found that the scale, extent and mode of
leniency granted on penalties varied enormously over time and from area to area. In some locations
(Beijing, Shanghai, and Qingdao) judges were more inclined to reduce the length of imprisonment

'2CPL, art 293.

"“3For a latest survey on the diversion of minor offences through plea leniency, see Huojian Tang, Tingting Hao & Yanyu
Tao, ‘An Empirical Study on the Effect of Procedural Diversion through Plea Leniency — Taking 3076 Plea Leniency Cases
from Basic Courts in City C as Samples (PA §E 1A 11 S84 8 JUFE 77 73 S4CR SHIERE 7 — LACT 22 RV B 3076 A FR N Fil 52
R HTkEAR) (2021) 3 Journal of Shandong University (Ll % K% 4Rk) 56.

144Guiding Opinions, s 1.

*ibid.

Mibid.

'*ibid.

8In almost every region, authorities have introduced the local-level practice guidelines to assist criminal justice agencies
with the administration of criminal justice.
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as a concession for guilty pleas."*” In others (Fuzhou and Xiamen), however, judges were more
inclined to impose probation in place of short-term incarceration for most minor offences.'>
Still, certain regions (Hangzhou) witnessed a static pattern of sentencing despite the traction of
plea leniency gained in the local criminal process.">’ Across China, the degree to which sentence
mitigation was effectuated on the ground was particularly telling to the absence of parity in the
plea leniency process. This research showed that while some cities experienced a high level of leni-
ency by more than 60 per cent (eg, the amount of reduction in sentence length), others only
awarded less than 5 per cent leniency as consideration for guilty pleas.'>

At the operational level, voice and neutrality are connected with a more technical aspect of decision-
making. In the procedural justice model, however, the quality of interpersonal treatment in the
decision-making process mattered as much as how the decision was made. It has been established
that legitimacy and perceived fairness of a procedure also developed out of the provision of respect-
ful treatment of people, including having their rights acknowledged and their needs considered.">
As such, legal authorities in a plea-seeking context may undertake a series of measures to advance
perceptions of respect. For example, they should treat defendants with dignity by discouraging harsh
treatment such as prolonged detention, physical coercion, and various other forms of excessive
force.”* While dignity has various meanings and functions depending on the explanatory context,
it pertained generally to the basic rights of a person to be valued and respected for their own sake,
and to be treated justly and decently. To this end, it is then imperative to provide defendants with a
threat-free environment in order to avoid the extraction of involuntary guilty pleas through coercive
and forcible measures. Concomitantly, legal authorities should cling to the presumption of inno-
cence until a guilty plea was voluntarily entered. This means that the correlated rights of defendants
need to be upheld, especially those central to the protection of defendants from unwarranted incur-
sions on their liberties by the State.

At any rate, there was little evidence that plea leniency operates under the aegis of refraining
from repressive practices. Over the past decades, China’s image as a punitive or ‘carceral” state
has been largely tied with its stunningly yet steadily high rate of incarceration and conviction.
Unlike the adversarial system where bail is a prime facie right of the suspect, pre-arrest detention
(Juliu) and arrest (Daibu) have long been the norm in the Chinese pre-trial process.155 Substantial
empirical research showed that the rate of arrest approval nationwide has never fallen below 80 per
cent despite different natures of suspected offences.'>® Based on court judgments in one of the
Chinese cities during 2012-2013, Moulin Xiong’s study illuminated that on average the length of

“%Yuhao Wu, ‘“The Empirical Research on the Model of Lenient Sentencing in Plea Leniency — Based on A Quantitative
Study of Drunk Driving Offences in Certain Cities (A FE 1A T “ M 5 "8 B A8 2 SEUET T — — 5 T30 70 I i I T B A e 25
BRI E BT 9T) (2020) 32 Peking University Law Journal (H14M%2%) 1231, 1248.

'*%ibid 1249

"libid.

'*2ibid 1250.

3Tom Tyler & Steven Blader, Cooperation in Groups: Procedural Justice, Social Identity, And Behavioural Engagement
(Psychology Press 2013) 90.

'%'0’Hear (n 59) 430.

'*°In the Chinese pre-trial system, pre-arrest detention normally occurs when a person is committing or suspected of hav-
ing committed a crime. The length of incarceration varies from 10 days to 37 days depending on the nature of suspected
offending (CPL, art 91). Following pre-arrest detention, the suspect can be remanded in custody under arrest once approved
by procuratorates. The CPL empowers police to detain the suspect while performing investigation for two months (CPL, art 156).
But the length of arrest can be significantly extended to seven months if the concerned crimes are complex, grave or extremely
significant (CPL, arts 158-159).

156Marvin Zalman, ‘False Convictions: A Systemic Concern in China and the World’ (2017) 17 China Review 153, 166.
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incarceration pending trial is 174.8 days.'”” While lengthy custody applied generally to serious

offences including intentional assault, drug trafficking, and robbery, minor offences such as prop-
erty perpetrations attracted an analogous amount of confinement.'*® Just like pre-trial detention,
the conviction rate in China was consistently and persistently high. Nearly 100 per cent conviction
rates at any given time have intensified the aspiration of the Chinese criminal justice system towards
purported ‘substantive justice’ at the expense of due process and individual rights.'”> What was
equally striking was the high use of imprisonment following convictions. Over time, China has
been arguably secondary to the US in terms of its prison population, despite the accurate number
of incarcerated people remaining a national secret yet to be disclosed to the public.'®

The State’s cultural disposition to deprive liberty in criminal justice practices, realistically speak-
ing, is unlikely to be materially reshaped by merely putting plea leniency into use. A retreat from
overzealous pre-trial custody requires a paradigm shift rather than a procedural innovation in
the system. Of course, the Guiding Opinions urges the procuratorates - when handling plea leni-
ency cases — to cautiously approve arrest should the defendant be deemed to represent a minimal
level of ‘social dangerousness’.'®" In 2021, the People’s Supreme Court published its annual work
report which highlighted a considerable decrease in the pre-trial detention rate from 96.8 per
cent in 2000 to 53 per cent in 2020.'°> While this marked decline remains unexplained and should
be taken cautiously against concerns over the accuracy of Chinese official data, it simply does not
tally with the public records in the present study. Across all cases going through the simplified and
fast-track procedures, only 1,332 cases (out of 13,611 cases) handled by the Shanghai courts
appeared to involve the use of ‘guaranteed release pending trial’ (Qubao Houshen) - a non-custodial
measure which allows defendants to return home and attend the court hearing at a designated
date.'®® Because not every court judicial document examined revealed details on the pre-trial status
of suspects (in custody or released pending trial),'®* it was reasonable to surmise that the actual
number of defendants granted partial freedom on the Chinese version of bail would be somewhat
higher than that reflected in the observed cases. In any event, however, they represented a significant
departure from the figure (53 per cent) presented by the authorities. Figure 6 and Figure 7 include
five common types of crime under which defendants were most likely to be detained and granted
guaranteed release pending trial.

The statistical overlap between these two sets of crime is evident. An individual charged with
theft (22.3 per cent vs 13.5 per cent), fraud (10.4 per cent vs 9.8 per cent), dangerous driving
(12.5 per cent vs 28 per cent) or picking quarrels and provoking trouble (9.1 per cent vs 7.9 per
cent) was likely to end up with either an arrest or guaranteed release pending trial, depending in
large part on how police exercise their discretion in a specific case. At the outset, this blurred

’Moulin Xiong, ‘Reviewing Pre-trial Detention on the Basis of Evidence Gathering - An Empirical Research on City A
(MIFHRUSCSE TG o 37 9 — £ T AT I SHIEWF4L)’ (2016) 2 The Journal of Eastern China University of Political Science and
Law (FERBOERAFAR) 141, 147.

'%¥ibid.

"9Li Li, ‘High Rates of Prosecution and Conviction in China: The Use of Passive Coping Strategies’ (2014) 42
International Journal of Law, Crime and Justice 271, 273.

199Roy Walmsley, World Prison Population List (Twelfth Edition) (Institute for Criminal Research Policy 2019) 1 <https://
www.prisonstudies.org/sites/default/files/resources/downloads/wppl_12.pdf> accessed 18 Feb 2022.

161Guiding Opinions, ss 19-20.

'>The Supreme People’s Procuratorates (n 10).

163 According to Article 71 of the CPL, guaranteed released pending trial imposes some restrictions on suspects in order to
avoid the risk of flight and intervening the administration of justice.

164Residential Surveillance (Jianshi Juzhu) was not recorded because it is legally deemed a semi-custodial pre-trial measure.
Article 76 of the CPL stipulates that ‘the period of residential surveillance shall be subtracted from the sentence. One day shall
be subtracted from a sentence of control (Guanzhi) for each day spent under residential surveillance, for persons placed under
a sentence of short-term criminal detention (Juyi) or imprisonment, one day shall be subtracted for every 2 days under resi-
dential surveillance’.
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Figure 6. Five Common Types of Crime under which Defendants were Detained prior to Trial
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distinction between liberty and captivity is demonstrative of an irregular and incongruent practice of
police coercive powers in like circumstances, even within the same jurisdictional region. More
ominously, it suggested scanty efforts by the State to ensure that defendants travelling through
the plea leniency process were treated more respectfully than in ordinary criminal proceedings.
That said, the finding that pre-trial detention prevails over the simplified and fast-track procedures
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does not represent a rupture of China’s preeminent ideology of what Susan Trevaskes incisively
terms ‘heavy penaltylism’ (Zhongxing Zhuyi).'®> On this view, pre-trial detention was not only
an approach to serving precautionary purposes, but also ‘a deliberate tool of punishment to
deter potential criminals’.'®® Indeed, the pervasiveness of harshness in China’s criminal justice
was not invariable and always omnipresent. There was growing evidence that the notion of penal
moderation has in some way begun to have a bearing on run-of-the-mill law enforcement in recent
decades.'®” But the steadfast practice of resorting to incarceration as the primary way of policing laid
bare flaws in the plea leniency system wherein the presumption of innocence and the principle of
ultima ratio appeared to be circumvented ab initio. It dishonoured the defendant’s basic right to
liberty and other associated rights that would otherwise be more likely enjoyed had the defendant
been released prior to trial (eg, the right to counsel). Worse, the overuse of pre-trial detention
engendered a generally accusatory environment ripe for forced confessions. As the data suggested,
this trend remained largely intact even during the Covid-19 pandemic. What then is required for
more liberal treatment of accused is all but the willingness of these criminal justice agencies to
refrain from themselves indulging in predetermining guilt, and to act genuinely as neutral and
respectful enterprises that champion procedural fairness.

Needless to say, this discursive shift was arduous not least because the practice of legal authorities
displayed a deeply entrenched nature of paternalism or despotism. Yu Mou’s inquiry into the tactics
used by procuratorates to procure guilty pleas disclosed a systematic use of duress, threat, pressure,
or persistent importunity that dominated plea leniency meetings with criminal suspects.'®® In the
eyes of prosecuting officers, the defendant was in an inferior position to the State party; hence her
deference to authority was not only expected but also required.'® Therefore, any confrontational
behaviour or attitude from the defendant was readily depicted as ‘a wish to escape punishment
by not telling the truth’, and to be dealt with in a manner described as ‘iron-fisted”.'”
Antithetical to norms of courteous interactions with the accused as encouraged in Tyler’s proced-
ural justice formula, Chinese procuratorates, according to Mou, were committed to overbearing and
other paternalist strategies — often exemplified by ‘bitter tones, foul language, intimidating body lan-
guage and slamming furniture’ - to obtain guilty pleas.'”' While ordinarily, procuratorates were not
engaged in physical violence, their approach to defendants stood opposite to respect and thought-
fulness. Therefore, if at the macro level the institutional impediments to respectful treatment of
defendants were axiomatic (eg, the overwhelming use of pre-trial detention), handling defendants
with respect at the micro level can only be more far-fetched. All things being equal, the problem was
not that procuratorates (or by extension all other legal authorities) have discretion to calibrate their
conduct in plea leniency. Rather, the problem at issue was that procuratorates were the only one
with discretion in this trial-avoiding and supervision-free process.

The procedural justice theory posits that respect with which the accused is afforded is the most
important antecedent of both procedural justice assessments and judgements about the

165Susan Trevaskes, Policing Serious Crime in China: From ‘Strike Hard’ To ‘Kill Fewer’ (Routledge 2010) 5-6.

1%6Yanyou, Yi, ‘Arrest as Punishment: The Abuse of Arrest in the People’s Republic of China’ (2008) 10 Punishment &
Society 9, 15.

'7The rise of lenient justice in China has been documented in some of the recent scholarly work. See eg, Enshen Li,
Punishment in Contemporary China: Its Evolution, Development and Change (Routledge 2018) 4-5; Liebman (n 18);
Smith Tobias & Su Jiang, ‘Making Sense of Life without Parole’ (2017) 21 Punishment & Society 70; Susan Trevaskes,
‘Creative Death Penalty in China: The Case of Drug Transportation’ (2016) 38 Law & Policy 143.

'**Mou (n 88) 147-149.

'“ibid 147

'7%bid 148.
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trustworthiness of motives of legal authorities.'”* In general, trustworthiness is symbiotically asso-
ciated with respect. It refers to the degree to which an individual perceives that an authority is con-
cerned about her well-being and acts to serve her best interests through sincerely helpful, respectful,
and caring actions.'”> Thus, perceived trustworthiness is enhanced when legal authorities demon-
strate that they are motivated to take into account and accommodate the interests of defendants in
the decision-making process.'”* Translated in the plea leniency context, this can be illustrated in
express efforts of authorities to address any claims asserted by defendants in support of more leni-
ent treatment. Specifically, the defendant’s ultimate hope to receive a less severe sentence in return
for her guilty plea ought to be sensibly responded in order to reflect the spirit and crux of plea
leniency.

Yet, the limited amount of scholarship on everyday practice in the plea leniency system makes
any assessment of trustworthiness difficult. As discussed earlier, defendants generally lack oppor-
tunities to voice their position when interacting with legal authorities. Due to neglect, indifference,
or venality of police, procuratorates, and counsel, defendants are denied a genuine conduit to make
their positions articulate and apprehensible. While it may be convenient to attribute the quandary
of trust-building to the inadequate functions of legal stakeholders, the greater force at play lies in the
unequal power structure that undergirds plea leniency, which also more broadly defines the work-
ings of China’s criminal justice system.

At a glance, the plea leniency model in China bears some practical resemblance to the
Anglo-American version of plea bargaining. Both practices are aimed at offering leniency in one
way or another to the accused who admit guilt whilst accelerating justice delivery. Therefore, reach-
ing a plea agreement with the prosecution in theory guarantees the defendant a reduced sentence
and a much quicker turnaround time. And yet, likening plea leniency to plea bargaining seems curs-
ory and overlooks the characteristic feature of the former which sets it apart from the latter.
Fundamentally, the Chinese model of plea leniency is configured solely as one of granting leniency
to those who show cooperation, rather than as a transactional exchange of leniency for a light sen-
tence. If plea bargaining allows the defendant to negotiate charging and sentencing concessions to a
certain degree,'’” there is no deviation from the appropriate charges in the exercise of plea leniency.
Put differently, plea leniency forbids charge bargaining and only affords defendants nominal leeway
to discuss lenient sentencing options.'’ In this respect, most scholars view plea leniency as a uni-
lateral and illiberal procedure - the legal authorities dictate what charges to file based on already
‘clear facts and sufficient evidence’ and then gauge a narrow discounted range should the defendant
plead guilty.'”” From an official standpoint, this arrangement is justified — it prevents plea leniency
from functioning as ‘a corrupt program where justice can be negotiated’.'”® To maintain the
dominant position of legal authorities in steering guilty pleas is to preserve the state authority in
discovering ‘objective truth’ which professedly sustains the integrity of justice. Thus, unlike plea bar-
gaining which turns on an adversarial orientation in the criminal process, plea leniency conforms to
a larger culture of criminal justice in China - the State exercises monopoly over investigation, pros-
ecution, and adjudication to fustly’, swiftly, and severely, if necessary, punish crime.

172Tyler (n 14) 351.

Tyler & Hou (n 61) 68, 74.

74ibid.

173See generally Brook et al (n 2).

76Yuhao Wu, ‘Is a Plea Really a Bargain? An Empirical Study of Six Cities in China’ (2020) 15 Asian Journal of
Criminology 237, 238.

'77ibid. Qiuhong Xiong, “The Sentencing Recommendation in the System of Plea Leniency (1A JEIA $1 M 5 il B Hh i 2 H]
##1X)’ (2020) 32 Peking University Law Journal (HH#}%%%) 1168, 1176.

178Legal Daily (¥4l H#}), ‘Plea Leniency Is Not A Process of Paying the Money to Get A Lenient Sentence (IAFEA T M
VAR LA (26 Aug 2019)  <http:/www.legaldaily.com.cn/fxjy/content/2019-08/26/content_7975161.htm>
accessed 21 Apr 2021.
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An authority-orchestrated criminal process, however, marginalises the role of defendants. Calls
for lenient treatment are then answerable only when and unless they commensurate with the State’s
higher purpose of crime control. This is consistent with several findings in the nascent literature on
plea leniency - guilty pleas do not necessarily foreshadow lenient sentences as anticipated. In an
empirical study based on 6,876 judgment documents on the crime of intentional injury across
the country, Fang Wang and Liang Guo found that the act of confession did not contribute to
the overall leniency in punishment due to, in principle, a considerably high degree of discretion
enjoyed by Chinese courts in determining the appropriate sentence.'”” Though a set of nationwide
guidelines for calculating sentences have been introduced since 2008,"*° criminal sanctions are sus-
ceptible to the illogical sentencing practices of judges in accordance with the particulars of the case
concerned.'®" It is important to note that the data examined in this study only covered the first year
of plea leniency (ie, 2017) and did not abundantly capture the marked changes to this very program
which factually shifted the sentencing power from courts to procuratorates.'®* Such shortcomings
were overcome in a more recent study using a disparate research setting but generating a same con-
clusion. Drawing upon about 20,000 driving under influence cases in Fujian Province between 1
June 2013 and 31 January 2019, Yuhao Wu identified an unexpected intensification of penal sever-
ity as measured by probation decisions and the length of sentences.'®” Specifically, his findings
recorded a steady decrease in the probation ratio following the induction of plea leniency. As a
result, instead of receiving softer criminal penalties, the defendants who had pled guilty were
more likely to be sentenced to jail.'"** Although their declared sentences appeared to be shorter
than before, the term they actually served in jail increased by 0.41 months.'®’

The selected data of court judgments in Shanghai also point to the prevalence of imprisonment
sentences in plea leniency-initiated summary trials. The descriptive statistics show that probation in
all 13,611 cases is not under-represented (n = 6,480). But meting out incarceration for both serious
and minor offences manifest itself as a more palpable pattern of sentencing in China’s plea leniency
programs. At this juncture, the recurrent imposition of jail sentences in the simplified procedure
might be comprehensible, given that the majority of offences falling through this process were
those legislatively punishable by imprisonment of three years and more. However, the lower propor-
tion of probation vis-a-vis imprisonment in the fast-track procedure where non-violent and
property-related offences constituted the largest pool of processed offences reaffirms the prior find-
ing that guilty pleas and lenient sentences are not mutually interdependent. It is true that this state-
ment is but a numerical observation of the raw data and does not involve the
difference-in-differences estimation comparing the status quo to the past. Additionally, in contrast
to the striking rate of pre-trial detention, imprisonment sentences were less widely applied where
plea leniency is in action. What is problematic, though, is the State’s continuing penchant for
imprisonment as a means of carceral control over defendants deserving of light punishment because
they accepted responsibility through guilty pleas and were unlikely to pose further risk to society.
Table 8 and Table 9 list two primary risk factors (recidivism and the severity of crime) associated

'7’Fang Wang & Liang Guo, ‘Do Confessions Contribute to Lenient Punishments in China? An Empirical Study Based on
Crimes of Intentional Injury Trials’ (2019) 12 Tsinghua China Law Review 57, 77.

'89The Supreme People’s Court issued the first Guiding Opinions on the Sentencing Practice in 2008. In 2014, the Supreme
People’s Court promulgated the Guiding Opinions on Sentencing for Common Crimes.

181Zhiqiu Lin, ‘Advancements and Controversies in China’s Recent Sentencing Reforms’ (2016) 30 China Information 357,
365.

'82t has been observed that judges were highly likely to follow the sentencing recommendation by procuratorates when
determining an appropriate sentence for defendants processed in plea leniency. See Weimin Zuo, ‘The Practical Mechanism
of Sentencing Recommendations: Empirical Research and Theocratical Refection (FFHI 22 3 5L ERALH] « SLUERT 5 5 S
SR (2020) 4 Contemporary Law Review (41{i%:%) 47.
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with the offenders who were sentenced to imprisonment.'®® Both tables indicate that the risk levels
of defendants bore little relevance to final sentencing decisions between incarceration and
probation.

Table 8. Cases Involving Repeat and First-time Offending in which Imprisonment Sentences were Imposed*®”

Simplified Procedure Fast-track Procedure
(n=9543) (n=4086)
Cases involving repeat offending 804 284
Cases involving first-time offending 8619 3784
Cases in which imprisonment sentences were imposed 5169 2053

Table 9. Three Top Common Types of Crime under which Offenders Received Imprisonment Sentences

Simplified Fast-track
Procedure Procedure
Types of Crime (n=2674) (n=1393)
Theft 1538 825
The value of the money or property stolen greater than 1521 (99.9%) 49 (6%)
2,000RMB*88 17 (0.01%) 776 (94%)
The value of the money or property stolen less than
2,000RMB
Dangerous Driving 540 492
Drunk Driving 493 (91.2%) 465 (94.5%)
Others 47 (8.8%) 27 (5.5%)
Picking Quarrels and Provoking Trouble 596 76
Minor Injuries 202 (33.8%) 46 (60.5%)
Above Minor Injuries 289 (48.4%) 20 (26.3%)
Others 105 (17.8%) 10 (13.2%)

As Table 8 shows, despite the finding that first-time offenders were over-represented in plea leni-
ency cases, jail sentences were preferentially selected by judges. This sentencing paradigm was
apparent in serious offences but particularly visible in the processing of minor offences. Table 9 pre-
sents the top three types of crimes - theft, dangerous driving, and picking quarrels and provoking
trouble — where imprisonment sentences were most commonly awarded. Amongst these crimes,
defendants who confessed to stealing money or property were more likely to be sentenced to prison.
The value of the stolen money and property (2,000RMB) seems to be more a jurisdictional matter to
determine the court procedure through which the theft cases are heard, rather than a way in which
to differentiate the degree of punishment. In both simplified and fast-track proceedings, imprison-
ment sentences were discretionarily applied to the circumstances whereby the loss inflicted by steal-
ing is either more or less than the prescribed value. These findings can be better understood in
conjunction with the reading of a most recent study on the sentencing outcomes for stealing.
Based on 1,000 copies of judges” sentencing decisions, Wanting Liu discovered that a guilty plea
was not the most decisive factor determining the use of incarceration or probation on offenders

'8 This is by no means the exclusive list of risk factors. Criminologists have identified a wide range of risk variables that
correlate with the risk levels of offenders (eg, age, gender, ethnicity, educational attainment).

" There are a great number of cases where the co-defendants are first-time offenders and repeat offenders.

88The 2007 Shanghai Guiding Opinions on Sentencing for Theft Cases sets out three tiers of damage - large amount’,
‘huge amount’ and ‘extremely huge amount’. 2,000RMB is established as the threshold for the lowest level of ‘large amount’.
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convicted of stealing.'®” Rather, factors like the length of pre-trial detention, the forgiveness of vic-
tims, and the amount of returned property all play more crucial roles in the sentencing decision-
making process, which tended to be considered in ways that reflect an ‘instinctive synthesis’
approach to punishment."*’

By the same token, defendants pleading guilty to dangerous driving were easily subjected to
incarceration. And yet, the overwhelming majority of defendants charged with dangerous driving
were convicted of drunk driving, which was neither inchoate nor preparatory in nature but an
act of negligence remote from causing substantial consequences. This disconnect between the sever-
ity of crime and the incarceration imposed is further exemplified in the sentencing of defendants
pleading guilty to picking quarrels and provoking trouble. As previously noted, picking quarrels
and provoking trouble is defined as deliberate obfuscation of language, extending its reach to
street-level wrongdoings that disturb public order in various and a wide array of ways."”! While
almost any hooliganism-like action frowned upon by the authorities can be fitted into this offence,
defendants caught up under the charge of picking quarrels and provoking trouble were equally
exposed to imprisonment sentences irrespective of the magnitude of resultant injuries or damages.

In sum, it is far from clear that the legal apparatus has addressed the ultimate interest of defen-
dants by imposing less severe punishment in exchange for their guilty pleas. Certainly, it is a priori
unreasonable to reject the existence of the leniency consideration in every single case. But the dearth
of a coordinated and definitive obligation that requires legal authorities to put lenient justice into
effect has hindered the cultivation of an institutional culture benign to confessing defendants.
This was engineered by the unsymmetrical power framework of the criminal justice system at
large, and then compounded by the fact that plea leniency was designed also to be state-
manipulated with no genuine bargaining power accorded to the accused. Absent real efforts of
legal authorities to show goodwill and sensitivity in their handling of cases, plea leniency can
only serve the interests of the State in lieu of the accused. There is little doubt that when the
State does not concern itself with individual welfare under plea leniency, the perception of defen-
dants about plea leniency is likely to be negatively impacted, which further jeopardises the legitim-
acy of this new practice for what it has promised but failed to fulfil.

The Chinese criminal justice system has been increasingly dominated by plea leniency. Over the
past few years, plea leniency has acquired strongest justification in its utilitarian design that facili-
tates the continued function and efficiency of criminal proceedings. In the long shadow of ‘get-
tough’ penal policies,'** this bourgeoning justice scheme has applaudably provided more flexibility
in managing crowded dockets on judges’ desks. But whether plea leniency can avail itself of this
opportunity to become a permanent fixture in the criminal process depends on many things.
One salient determinant certainly pertains to its perceived legitimacy as a human rights construct
that the State has openly narrated and promoted.

Indeed, given the inherent nature of China’s criminal justice system, this agenda may not be well-
received by its intended audiences to begin with. It is perhaps not too hard to assume that practi-
tioners (eg, well-meaning lawyers, judges and prosecutors) and scholars familiar with the Chinese
criminal process are likely to be sceptical about the rights-safeguarding perspective of plea leniency.
This is largely because China’ recent attempts to advance the administration of criminal justice have

'"®’Liu Wanting, ‘An Empirical Study on the Sentencing Mechanism of Plea Leniency: A Quantitative Analysis of 1000
Copies of Judgments on Stealing (WA JEINTI ZAFEFIMLHITHEF A - T 1000 4375 5F A FH AR E E 50T
(2021) 23 Journal of Southwest Political Science and Law (78 BFIEUE K2E244R) 86, 89-90.
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yet to achieve the projected goals of boosting individual rights and proceduralism as officially adver-
tised by the reformers. One example is the introduction of the exclusionary rules against illegally
obtained evidence in 2010. Passed to address the recurring theme of coerced confessions and torture
in the criminal process, the exclusionary rules are in effect fraught with challenges facing its
on-the-ground implementation. Evidence highlights the reluctance of judges to recognise defen-
dants’ claims of evidence acquired unlawfully through police improprieties, the shift in burdens
of proof from the prosecution to the accused, and the lack of a clearly-worded standard of proof,
among others."”> All of these difficulties seem to be products of Chinese criminal justice performing
predominately crime control functionalities in alignment with the State’s priority for social and pol-
itical stability. This has led Donald Clarke to assert that ‘China has been building a (criminal justice)
system for the maintenance of order and the political primacy of the Chinese Communist Party, not
for the delivery of justice’.'”*

In this article, I intended to verify this perceived cynicism by ascertaining the gap between the
official rationale and lived reality of plea leniency. Drawing upon the concept of procedural justice
with data from a one-year collection of judicial documents in Shanghai, my analysis stresses a series
of fundamental structural impediments that make plea leniency distinct from a rights-oriented sys-
tem. Borrowing the key elements of procedural justice - voice, neutrality, respect, and trustworthi-
ness, I presented four sub-arguments to explain my position. First, plea leniency is not created to
provide defendants with ample opportunities to tell their side of story. This inattentiveness to the
defendant’s voice is in large part a result of the Chinese criminal justice system being neglectful of
individual rights in pursuing confessions as a measure to achieve substantive justice. In a system
where legal authorities dictate the means and ends of justice; defendants are placed at a disadvan-
tage in challenging procedurally unfair and uninformed outcomes. Plea leniency is no exception.
Second, plea leniency lacks consistent and rule-based practices that generate neutral effects across
cases administered in this truncated process. This is particularly demonstrated in the impassivity
of procuratorates and courts to engage in principled criteria to guide their plea and sentencing deci-
sions. Third, plea leniency is not intended to change the paternalist and coercive culture of law
enforcement which has been deeply embedded in the Chinese legal system. It is shown that the
defendant’s fundamental right to liberty remains largely ignored as pre-trial detention continues
to prevail and hard tactics continues to persist. Fourth, plea leniency has yet to adopt a mechanism
that earnestly addresses the very interests and concerns of defendants. Besides a negative correlation
between guilty pleas and sentencing discounts, the fact that imprisonment sentences are haphaz-
ardly yet dominantly levied casts doubt over the credibility of plea leniency in delivering more
just and humane criminal justice.

These features, in a comparative sense, are not culturally unique. For decades, scholars studying
plea bargaining in the Western democracies have expressed antipathy towards this trial-avoiding
program due to its circumvention of rigorous standards of due process and proof imposed during
trials. When Albert Alschuler cogently argued that ‘the history of plea negotiation is a history of
mounting pressure for self-incrimination’,'”> extensive research illustrated an unequal distribution
of power with the prosecution taking on the role of judge, opening the way for inducing or coercing
defendants into pleading guilty.'”® This leads doomsayers to voice against plea bargaining, viewing
it as virtually a process of ‘administerising criminal convictions’. According to Maximo Langer, plea
bargaining may involve negotiation, but the common thread of this process is its administrative

193Guo Zhiyuan, ‘Torture and Exclusion of Evidence in China’ (2019) 1 China Perspective 45, 48-49.
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character.'”” That is, legal authorities are more apt to engage in a managerial and bureaucratic mode
of decision-making with little regard to fairness and accuracy. Like what Langer and others suggest,
China’s plea leniency has similarly clung to a pattern of administrative adjudication. It expands the
State’s power (especially the procuratorates) in deciding who gets convicted, what charges should be
laid and what sentence should be given, albeit by means of valuing efficient convictions more highly
than procedural fairness. Finally, the codification of plea leniency justifies the sacrifice of individual
rights for justice efficacy, though the increased efficiency is perhaps only materialised in the pro-
cessing time of criminal cases as opposed to the judge’s workload. Considering the aforementioned
observations which denote a significant departure from rights promotion, this assessment and its
relevance to many of the procedural justice qualities in plea leniency surely requires considerably
more empirical research. There are compelling reasons to believe that unlike plea bargaining,
which operates as a trade-off exercise, plea leniency represents no more than a reproduction of
China’s disparaging criminal justice process in which individual rights are not meant to be seriously
attended to but overly compromised. Despite efforts made by the Government to improve practices,
little success has been achieved hitherto to rewrite the genes of China’s criminal process as an
administrative, mechanical and highly bureaucratic monolith.

197Langer (n 1) 406.
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