
46

C H A P T E R  T H R E E

EXPECTATIONS AND TRANSFORMATIONS  

OF COLOMBIAN CONSTITUTIONAL LAW

The façade of the Palacio de Justicia in Bogotá, which is home to 
Colombia’s apex courts, reads: “Colombianos, las armas os han dado 
independencia. Las leyes os darán libertad” (“Colombians, guns have 
given you independence. Laws will give you freedom”). This quote is 
attributed to Francisco de Paula Santander, the famous Colombian 
military and political leader who was known as “the man of the laws.” 
Left unspecified by Santander was the nature of that freedom promised 
by law.

Colombia’s constitutional history indicates deep disagreements 
about the kinds of freedoms that can or ought to be enshrined in law. 
This chapter offers an overview of Colombian constitutionalism, 
focusing on the forces that led to the drafting of the 1991 Constitu-
tion. Following decades of social and political crises, Colombian social 
movement leaders demanded fundamental changes to the country and 
its legal system, though they did not rally around a particular consti-
tutional vision. Instead, that vision came together piece by piece as 
the country’s most diverse constituent assembly met and debated the 
content of the new 1991 Constitution. Drawing on a wide range of 
sources, this constituent assembly ultimately proposed a constitution 
that would recognize not only civil and political rights, but also social, 
economic, cultural, and even environmental rights. What’s more, they 
also created a new legal procedure called the tutela that would allow 
Colombians to make claims to their newly codified rights.

The members of the constituent assembly did not imagine the 
scope of the changes to Colombian life that would come with the 
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implementation of this new constitution. Prior moves in the direction 
of legally defined social commitments had never become embedded, 
as they were unable to endure changing political winds. How exactly 
social constitutionalism came to be embedded in Colombia is the sub-
ject of Chapters 3 and 4. In the rest of this chapter, however, I turn to 
the constitutional developments that preceded the adoption of social 
constitutionalism. I close with a description of the resulting constitu-
tional text and general trends in the practice of legal claim-making in 
the context of social constitutionalism in Colombia.

3.1   EARLY COLOMBIAN CONSTIT UTIONAL HISTORY

In 1821, delegates at the Congress of Cúcuta drafted Colombia’s 
first national constitution, following years of regional constitutional 
orders.1 This constitution is alternately known as the Constitution of 
1821, the Constitution of Cúcuta, or the Constitution of Gran Colom-
bia. A commonly told story features the independence-fighter and 
then vice-president Francisco de Paula Santander opening this consti-
tutional text and laying it out over a sword, stating: “The swords of the 
liberators must now be subject to the laws of the republic.”2 This con-
stitution marks the beginning of the intersection of national politics 
and constitutional law in Colombia.3

From 1821 to 1886, the country had seven constitutions, each mark-
ing intermediate points in conflicts between conservative and liberal 
political actors, where the victorious side drafted a guiding document 
in an attempt to consolidate its power.4 None of these constitutions 
survived for more than twenty-three years. The longest lasting of 
these, the 1863 Constitution, which was also known as the Consti-
tution of Rionegro, was implemented by a Liberal government. The 
1863 Constitution featured a sizable Bill of Rights for the time and 
introduced a federal governing arrangement. Víctor Hugo dismissed 

	1	 See, for instance, the Constitution of Socorro of 1810 and the Constitution of 
Cundinamarca of 1811.

	2	 See El Tiempo (March 29, 1992). President Simón Bolívar y Palacios was out of the 
country during this time, continuing to fight battles of independence against Spain 
throughout Latin America.

	3	 For more on the early history of constitutionalism in Colombia, see Restrepo 
Piedrahita (1993).

	4	 These constitutions include went into force in 1821, 1832, 1843, 1853, 1858, 1863, 
and 1886.
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this constitution as being “a constitution fit for angels,” rather than one 
fit for Colombia (Cepeda 2004: 532).5

Following yet another internal armed conflict, which culminated in 
the Battle of Humareda, Rafael Núñez came to power. In that moment, 
he is said to have declared: “The Constitution of 1863 has died.”6 A 
constituent assembly comprised primarily of Conservatives drafted a 
new constitution in 1886; one that affirmed the power of the Catho-
lic Church, defined a centralized state, and rolled back many of the 
liberal reforms of the 1863 Constitution. The 1886 Constitution also 
set out a broader role for the judicial branch than outlined in previ-
ous constitutions. Namely, it bought about the possibility of judicial 
review in Colombia. In this system, the Supreme Court had the power 
to examine the constitutionality of legislative bills, though only under 
a limited set of circumstances.

A 1910 reform introduced the “public act of unconstitutional-
ity,” which allowed citizens to challenge the constitutionality of any 
law before the Supreme Court (Cepeda 2004: 538).7 The reform in 
1910 is just one of seventy-four reforms to the Constitution in its 
105-year existence. These reforms – which created “practically a new 
constitution”8 – began to “introduce a series of guarantees, particularly 
with the reform of 1936, which brought social rights into the Consti-
tution … [including the idea of] the social function of property and the 
first land reform law in Colombia.”9 The 1936 reforms, which included 
substantial changes in matters of agriculture, education, and taxes, and 
allowed the state to play a more active role in the economy, came at 
the initiative of Liberal President Alfonso López Pumarejo. Hernando 

	5	 Juan Carlos Henao (2013), former magistrate of the Constitutional Court and rector 
of the Universidad Externado del Colombia, points out that historians have chal-
lenged whether or not Hugo actually said this, and importantly notes that whether or 
not the quote is true, the constitution in fact “expressed the intellectual aspirations 
and convictions of people of flesh and blood, not angels, people who believed in 
freedom of conscience, in the free development of the personality, of the balance of 
powers, of freedom of expression and information.”

	6	 Or more colorfully, as Henao (2013) attests, “La Constitución de Rionegro ha 
dejado de existir, sus páginas manchadas han sido quemadas entre las llamas de la 
Humareda.” (The Constitution of Rionegro (1863) has ceased to exist. Its pages 
have been burned in the flames of Humareda.)

	7	 For more on the 1910 reforms (as well as a general discussion of the development of 
administrative control in Colombia) see Malagón (2012).

	8	 Elite interview 20 (September 6, 2016).
	9	 Elite interview 30 (September 20, 2016).
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Herrera traces the ideas behind these reform efforts to “the influence of 
the German [Weimar] Constitution and the Mexican Constitution of 
Querétaro [of 1917].”10 Julieta Lemaitre also points to broader regional 
trends, arguing that the Liberal efforts “to push through modernizing 
constitutional reforms … [echo] the wider Latin American aspiration 
to modernity and development in the 1950s and 1960s. The 1936 
reforms are part of social reforms all over the world, which include 
the New Deal.” In her view, “[t]hese [we]re Western trends, and not 
particularly Colombian.”11

As Julio Ortiz, who served as a justice on the Supreme Court, described 
it, these reforms could be understood as a “restricted social constitution-
alism.”12 However, they were quickly undermined. For one, they did not 
impact judicial decisions.13 In other words, these rights were not claimed 
in the legal sphere, and judges did not expand the scope of these rights 
through decisions. Judges, in fact, seemed to play the opposite role, lead-
ing Manuel José Cepeda to conclude that “it was a case of sterilization 
by judicial interpretation.”14 In addition, conservative elites opposed to 
President López Pumarejo attempted to initiate a constituent assembly 
to remove the legal foundation for these reforms. While these elites 
were unsuccessful in their efforts to once again reform the constitution, 
they did manage to roll back the reforms in the legislature.15 Further, 
Gustavo Gallón, the founder of the Colombian Commission of Jurists, 
argues that “not only did [the reform of 1936] not become a reality, but 
it also gave rise to a very strong reaction on the part of the landowning 
sectors and was later translated into the violence of the ’50s and the 
[violence] which we have lived until today.”16 Thus, while the 1936 
reforms can be thought of as “constitutional antecedents” to the 1991 
Constitution, as Hernando Herrera put it,17 these reforms never became 
embedded in either a legal or social sense.

	10	 Elite interview 39 (September 27, 2016).
	11	 Elite interview 20 (September 6, 2016).
	12	 Elite interview 33 (September 22, 2016).
	13	 Elite interview 22 (September 8, 2016).
	14	 Elite interview 68 (February 23, 2017).
	15	 Elite interviews 20 (September 6, 2016), 27 (September 16, 2016), and 31 

(September 21, 2016).
	16	 Elite interview 58 (November 4, 2016). “No solamente no se hizo realidad, sino que 

dio lugar a una reacción muy fuerte de parte de los sectores terratenientes y se traduce 
después en la violencia de los años 50 y en ultimas en la que hemos vivido hasta hoy.”

	17	 Elite interview 39 (September 27, 2016).
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Subsequent reforms in the 1950s recognized the right of women to 
vote (1954) and instituted a power-sharing agreement between the 
Conservative and Liberal parties called the National Front (1957). 
This power-sharing agreement was meant to stymie the continued 
expression of bipartisan violence, which had been a reoccurring fea-
ture of Colombian politics since the late nineteenth century. The 1957 
reform also brought into effect a system of “co-option” on the Supreme 
Court, which meant that the Court would nominate new justices inter-
nally, as long as political balance was maintained between the two 
major parties (Cepeda 2004: 540). Amendments in 1968 paved the 
way for a transition out of the National Front, in addition to modifying 
congressional rules on a variety of matters. The National Front came 
to an official end in 1974, when both the major parties ran competitive 
candidates for president.

3.2   ENDEMIC VIOLENCE AND  
CONSTIT UTIONAL CRISES

The inadequacies of Colombian state institutions became abundantly 
clear in the late 1970s and 1980s, as violence between the state, 
guerrilla groups, paramilitaries, and drug cartels continued, multiple 
attempted constitutional reforms flopped, and the country remained 
under an almost constant state of siege. Violence perpetrated by guer-
rilla groups endured, as did violence by the state and paramilitaries in 
the name of combating the guerrillas. This violence often took the 
form of human rights violations against ordinary citizens.18 Through-
out this period, the infamous Medellín drug cartel grew in strength and 
prominence, wreaking havoc across the country through car bombings 
and other violent tactics, oriented at both state and nonstate actors. 
The judiciary especially became the target of cartel violence, as a result 
of the possibility of extradition to the United States for drug-related 
offenses. This led to the creation of jueces sin rostro (“faceless judges”) 
in the early 1990s: an effort to hide the identity of judges such that 
they would be able to decide cases without being subject to threats and 
homicide attempts.

Further, in 1985, the M-19, an urban guerrilla group, stormed the 
Palacio de Justicia, home to the Supreme Court and the Council of 

	18	 See Palacios (2006) and Tate (2007) for additional information on the recent history 
of violence in Colombia.
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State, taking the sitting Supreme Court justices as well as hundreds of 
others hostage. The standoff ended twenty-eight hours later, following 
what has been described as an “excessive and disproportionate” mili-
tary raid.19 In the end, more than a hundred people, including twelve 
Supreme Court justices, died, and about dozen guerrillas were disap-
peared. According to Julieta Lemaitre (2009: 66), the violence at the 
Palacio de Justicia became “a symbol of the reality of the war and the 
impossibility of peace” to the general public. Solidifying this percep-
tion of the impossibility of peace was the near-continual state of siege, 
which expanded presidential powers but also indicated an inability of 
the government to respond to the challenges it faced. Mauricio García 
Villegas (2001) found that between 1970 and 1991, the Colombian 
government declared a state of siege more than 80 percent of the time, 
creating what he calls a “constitutional dictatorship.”20

This violent context did not inspire faith in the ability of the state, 
including the judiciary, to respond effectively to citizen needs. Eco-
nomic inequality and insecurity further exacerbated citizen mistrust 
in the state. As Donna Van Cott (2000: 49) notes, “economic dis-
locations made more apparent the extreme concentration of wealth, 
productive resources, and positions of authority in the hands of a small 
elite, and the extent to which this elite ruled in its own economic 
interest.” Efforts to address any of these concerns seemed futile.

Two Liberal presidents – Alfonso López Michelsen and Julio César 
Turbay Ayala – unsuccessfully attempted to initiate constitutional 
reforms in 1978 and 1981, respectively.21 The Supreme Court blocked 
both reforms on procedural grounds. In the case of the López Michelsen 
reforms, the Court argued that constitutional reform fell within the 
duties of the Congress, and that Congress could not delegate these 
duties. With the Turbay reforms, which had received congressional 
approval, the Court pointed to other procedural problems. In 1987, the 
Supreme Court announced that future plebiscites would be prohibited. 
Plebiscites had in the past, for example in 1957, led to constitutional 
reforms. John Martz (1997: 248) notes that “by early 1988 the topic 

	19	 See Cosoy (2015) for the BBC. Cosoy cites historian David Bushnell, who suggests 
that the military may have acted on its own, rather than waiting for the orders of 
President Belisario Betancur.

	20	 See also Antonio Barreto (2011).
	21	 One Conservative president, Belisario Betancur, was able to implement a proposed 

constitutional reform, which decentralized the Colombian state, creating local 
political participation mechanisms, and allowed for the direct election of mayors.
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[of constitutional reform] was the single hottest political issue in the 
media.” That year, President Virgilio Barco proposed a plebiscite on 
the issue of plebiscites. In an interview, Fernando Cepeda, Minister 
of Justice under President Barco, described this proposal by referring 
to the saying, “en derecho, las cosas son rehacen como se hacen, [or] in 
matters of law, you un-make laws the way you make them.”22 The pleb-
iscite was blocked by Congress, and other efforts by the Barco govern-
ment to advance constitutional reform were stymied yet again by the 
Supreme Court and the threat of cartel violence (Van Cott 2000).

In addition, three presidential candidates were assassinated between 
1989 and 1990, including a young, popular Liberal senator by the 
name of Luis Carlos Galán.23 As Van Cott (2000: 53) states, Galán’s 
death “seemed to symbolize the deaths of hundreds of judges, politi-
cians, journalists, and common citizens.” Inspired especially by Galán’s 
death, but also by the general climate of seemingly unending violence, 
students throughout the country protested, calling for constitutional 
reform. Alejandra Barrios, one of the leaders of the student movement 
recalls their motivation:

This series of events caused us to mobilize for the right to live, for the 
right to die of old age … What we saw was no future, there was no 
way out. Impossibilities of negotiation, impossibilities of institutional 
changes. When we created the student movement, we were looking for 
a social pact. We understood the constitution not as a charter of rights 
or a legal agreement, but, in truth, as a new social pact … It was not so 
much about the content of the constitution as the chance to say, “This 
country has to find another way besides war.”24

	22	 Elite interview 5 (August 8, 2016).
	23	 Candidates Bernardo Jaramillo Ossa (Unión Patriótica) and Carlos Pizarro 

Leongómez (M-19) were both killed in 1990. Another prominent member of the 
Unión Patriótica, Jaime Pardo Leal, was assassinated in 1987.

	24	 Elite interview 46 (October 19, 2016). “Esta serie de eventos hizo que nos mov-
ilizáramos por el derecho de vivir, por el derecho a morir de viejos, ni siquiera 
hablamos de nuestros hijos o de nuestros papas. Era que se estaba rescatando el dere-
cho a morir de viejos, porque además estábamos en un contexto de niños sicarios. 
Lo que uno veía era un no futuro, era una sin salida. Imposibilidades de negociación, 
imposibilidades de cambios institucionales. Cuando fuimos al movimiento estudian-
til, en ultimas estábamos buscando era volver a hacer un pacto social, entendíamos 
la constitución no como una carta de derechos no como un acuerdo jurídico, sino de 
verdad, como un nuevo acuerdo social: donde tomáramos la decisión de no matar-
nos, no era tanto en si mismo el contenido de la constitución. Era la posibilidad de 
volvernos a sentarnos y decir: este país tiene que encontrar otra salida a la guerra.”
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In 1989, the students organized a silent march to the Plaza de Bolívar: 
the site of the Palacio de Justicia and a frequent culminating point 
for protest marches in Bogotá. The following year, the movement 
asked voters to fill out an additional, seventh ballot (séptima pape-
leta) in support of the creation of a constituent assembly. Though 
the Barco government supported such an effort, the possibility of an 
official plebiscite and constitutional reform had to pass through the 
Supreme Court, which had blocked several previous reform efforts. 
Surprisingly, the Court accepted the Barco government’s arguments 
that the séptima papeleta represented the will of the people and 
that the president’s state of siege powers allowed him to convoke 
a constitutional assembly, as the country was in crisis. Voters over-
whelmingly approved the proposed assembly.25 At this point, there 
seemed to be agreement that, in this time of crisis, some kind of legal 
change was in order. The type of change, however, was by no means 
predetermined.

3.3   THE ASAMBLEA NACIONAL CONSTIT UYENTE  
AND THE SOCIAL CONSTIT UTION

On December 9, 1990, Colombian voters elected seventy members to 
the constituent assembly,26 including twenty-five members of the Lib-
eral Party, nineteen of the demobilized Marxist guerrilla group Mov-
imiento 19 de Abril (Movement of April 19, or M-19), eleven from 
a newly formed political party called the Movimiento de Salvación 
Nacional (Movement for National Salvation, or MSN), nine from 
the Conservative Party, and two each from the Movimiento Unión 
Cristiana (the Christian Union Movement, an evangelical group), 
the Unión Patriótica (Patriotic Union, a leftist political party affili-
ated with demobilized members of the FARC as well as the Commu-
nist Party), and indigenous movements. Fernando Carrillo Flórez, one 
of the leaders of the student movement, was elected from the Liberal 
Party list. The government appointed four additional members, two 
from the demobilized Ejercito Popular de Liberación (Popular Liber-
ation Army), one from the Partido Revolucionario de Trabajadores 
(Workers Revolutionary Party), and one from El Movimiento Armado 

	25	 See Dugas (2001b) and Lemaitre (2009) for more detailed accounts of the student 
movement.

	26	 For more detail on the workings of the constituent assembly, see Van Cott (2000).
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Quintín Lame (The Armed Movement of Quintín Lame, a recently 
demobilized indigenous guerrilla group). Álvaro Gómez Hurtado of 
the MSN, Antonio Navarro Wolff of the M-19, and Horacio Serpa 
Uribe of the Liberal Party shared the presidency of the constituent 
assembly.27 Juan Carlos Esguerra, a constituent from the MSN list, 
notes the importance of this (ideological) diversity28 in the compo-
sition of the assembly: “The one main difference between [the 1991] 
Constitution and all the others before … is the fact that it was drafted 
a group of Colombians that were representing the entire republic, that 
were directly elected by the people, and they were a very small but 
comprehensive and full picture of Colombia.”29 This was the group of 
people who would determine which legal changes would take place – at 
least on paper.

The constituents divided themselves into five commissions, with 
each member deciding which of the commissions to participate in. All 
proposals put forward by the commissions had to be approved during 
two plenary debates. David Landau (2014: 89) argues that members 
of the constituent assembly “view[ed] solutions to the grave problems 
that the country was facing in 1991 in terms of judges and law” in 
large part due to the historical involvement of the Supreme Court “in 
a broad range of political disputes.” Even within the context of this 
legal focus, the constituents had a wide range of viable options from 
which to choose as they drafted a new constitution. When we take a 
close look at the ideational considerations of the constituents, we see 
that the adoption of social constitutionalism was neither inevitable 
nor necessarily expected by the actors involved in the constitutional 
debates. The constituents evaluated many approaches to constitu-
tional law, and, perhaps more importantly, they did not always antic-
ipate the consequences of the choices they made as they drafted a 
new constitution.

Those who were involved in the Constitutional Assembly uniformly 
recollected a commitment to exploring different legal traditions that 
could be adapted to better fit the Colombian context. Manual José 
Cepeda describes the preparation that he and the other advisors to 

	27	 See Banco de la República (n.d.) for more information on each of the constituents.
	28	 Only four women participated in the assembly: Helena Herrán de Montoya (Partido 

Liberal), María Mercedes Carranza Coronado (M-19), María Teresa Garcés Lloreda 
(M-19), and Aída Abella Esquivel (Unión Patriótica).

	29	 Elite interview 35 (September 23, 2016).
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President Gaviria undertook before the constituent assembly in the 
following way:

[E]very Saturday morning we had a discussion on comparative constitu-
tional law with the president. From 9:00 am to 12:00 or 1:00 pm, we dis-
cussed how different problems were approached in different countries, 
problems that were relevant for Colombia. And we didn’t look only at 
the text of the constitution but [also] at the decisions rendered by the 
respective courts.30

Hernando Herrera, who worked as an assistant during the assembly, 
explains that the “primary function [of the assistants] was investiga-
tive, looking at comparative law and what happened in other coun-
tries,” especially with respect to “how certain institutions in Colombia 
could work better.”31 In assessing the resulting constitution, Herrera 
estimates that, in terms of rights protections, “one could say that about 
25 percent come from Germany, 15 percent from Mexico, another 
15 percent from Spain, 10 percent from North America, and the rest 
from Colombia.” He further recalled that “a fundamental element was 
the jurisprudence of the high courts of the United States, Germany, 
Mexico, and Spain.”32 Diana Fajardo, who also served as an assistant 
at the assembly and who later became a Constitutional Court justice, 
confirms this comparative approach within the assembly, and points 
specifically to the constitutions of Spain, France, and the United States 
as having inspired different parts of the resulting 1991 Colombian 
Constitution.33

For many constituents, the goal of this comparative inquiry was to 
determine the best way to modernize Colombia’s constitution. Constit-
uent Jaime Ortiz (1991), drawing on the French constitutional theorist 

	30	 Elite interview 68 (February 23, 2017).
	31	 Elite interview 39 (September 27, 2016). “Nosotros teníamos una triple función, 

una función primero investigativa para efectos de buscar a nivel de derecho com-
parado cómo funcionaban algunas estructuras institucionales que Colombia podía 
mejorar o que no había en Colombia.”

	32	 Elite interview 39 (September 27, 2016). “Uno puede decir que tiene en esa parte de 
derechos, que tiene diría que un 25% alemán, un 15% mexicano, otro 15% español, 
un 10% norteamericano y el resto si, digamos, lo que dio la tierrita. Pero digamos que 
es como el ADN de la constitución. Un elemento fundamental, importantísimo, fue 
la jurisprudencia o las sentencias producidas por las cortes de los Estados Unidos, de 
Alemania, de México y de España.”

	33	 Elite interview 42 (September 28, 2016).
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Georges Burdeau, defined the modern constitution as the proper guide 
for the 1991 assembly:

The modern constitution draws the contours, not of the existing order, 
but of the future. They indicate the place of the individual, the fam-
ily, [and] the intermediary groups, define the rules to govern economic 
activity, the role of limits of property, indicate to the state the activities 
to be undertake and the needs to be met. They specify the extent and 
nature of the help [a citizen] can expect from the society as well as [his or 
her] duties within it. This idea of the future society that the text lays out 
is nothing other than the “idea of right” that power must be dedicated 
to realizing.34

In addition, constituents referenced international law, including the 
Universal Declaration of Human Rights, in their draft proposals.

The Spanish legal tradition was particularly influential. As Rodolfo 
Arango – who also served as an assistant during the Constitutional 
Assembly – put it, the “the German and Spanish Constitutional Courts 
were the motor of constitutional development in the post-war period … 
but Spanish law – due to language – was perhaps most influential 
[on Colombian law].”35 Arango points specifically to Spanish author 
Eduardo García de Enterría as key in developing the ideas that consti-
tutions could have normative form and immediate, direct application, 
rather than serving as programmatic guides.36 Mario Cajas adds that 
“Manuel Aragón Reyes and other Spaniards had some influence on the 
constitution … [The constituents] were looking at the Spanish model 
of estado social de derecho, and, in fact, the definition [of estado social 
de derecho] is the same” in the constitutions of both countries.37 Still 

	34	 In fact, though the concept of the estado social de derecho is often associated with 
social constitutionalism, the idea that the state is limited both by social concerns 
and the rule of law does not imply a robust recognition of social rights per se.

	35	 Elite interview 16 (August 25, 2016). “Mientras el tribunal constitucional alemán y 
español fueron el motor desarrollo de la constitucional de la pos-guerra … Pero real-
mente el derecho español por la lengua, tal vez fue el más influyente.” Arango later 
served as a conjuez and a clerk at the Constitutional Court. He also ran for the Senate 
in 2014. He is currently a philosophy professor at the Universidad de los Andes.

	36	 Elite interview 16 (August 25, 2016).
	37	 Elite interview 27 (September 16, 2016). “Lo que sí sé es que Manuel Aragón Reyes y 

otros españoles tuvieron alguna influencia en esa constitución, no sé si directamente 
ellos o a través de constituyentes que se sirvieron de ellos pero sí sé que estaban 
mirando al modelo español de estado social de derecho de hecho, la definición  
es igual.”
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others point to Manuel García Pelayo – a prominent Spanish jurist and 
expert in comparative constitutional law – in tracing the connection 
between German, Spanish, and Latin American legal thought.

One might imagine that pressure from below included concrete ide-
ational directives for how to change the existing constitutional order. 
In fact, this was not the case. Citizens did not necessarily advance a 
specific ideology or legal agenda other than change from the existing 
constitutional foundation. Julieta Lemaitre (2009: 74) holds that:

Colombian legalism, the inheritance of Santander (“el hombre de las 
leyes”), had been attacked and questioned by the right and the left 
since the middle of the twentieth century … For the right, this legalism 
signaled the inability to understand the urgency of the defense of life 
and property. For the left, liberal rights were an illusion; they were the 
masked face of oppression. As such, both positions despised the founda-
tional legalism [of Colombia].

As a result, social groups across the political spectrum felt the need 
for legal reform. Several guerrilla groups, including the M-19 and El 
Movimiento Armado Quintín Lame, demobilized around this time and 
were granted the opportunity to participate in the constituent assembly 
directly as constituents. In addition to these political actors who sought 
changes to the existing legal infrastructure, students formed a student 
movement for constitutional reform. As Rodolfo Arango explains, “the 
student movement opened the door for constitutional change that had 
not been possible before.”38 However, this pressure focused on the need 
for constitutional change toward equality, democracy, and peace with-
out necessarily going into details.39 It would be a stretch to relate this 
directly to social pressure for change and any specific model of govern-
ment responsiveness.

Importantly, as Eduardo Cifuentes recalls, the constituent assembly 
took place in the context of several other constitution-drafting experi-
ences in Latin America. He explicitly references the Brazilian constitu-
tion of 1988:

[T]hese constitutions generally introduced a very broad charter of funda-
mental rights … and the new Latin American constitutions recognized 

	38	 Elite interview 16 (August 25, 2016). “Entonces los hechos de violencia llevaron 
una movilización estudiantil. Y se abrió la puerta a un cambio constitucional que no 
había sido posible antes.”

	39	 Elite interview 46 (October 19, 2016).
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of economic, social, cultural rights as well as collective rights, together 
with fundamental rights. This was not an innovation of the 1991  
constituent assembly, but it follows the current trend that was then in 
fashion in Latin America.40

This context provided a set of examples of other states in the region 
exploring social constitutionalism, in whole or in part. Still, the Colom-
bian constituents often went further in terms of rights recognitions and 
the development of mechanisms or institutions meant to promote and 
protect rights than their neighbors. For instance, the 1993 Peruvian Con-
stitution did not include the right to housing or shelter, and the 1988 
Brazilian constitutional reform did not involve the creation of an entirely 
new court to hear rights claims (though it did include the creation of a 
new constitutional chamber within the existing Supreme Court).

While ideas related to social constitutionalism were being experi-
mented with in neighboring countries, constituents still made choices 
about whether and how to implement these ideas in the Colombian 
context. Rather than expanding these ideas, they could just as easily 
have adopted more restrictive versions, such as expressly nonjusticia-
ble social rights, a position that had been favored by many experts on 
human rights law. Some members of the constituent assembly, like 
Alberto Zalamea Costa, cautioned against overinclusiveness in listing 
rights. Zalamea argued that a “list of the thousand and one rights is 
not necessary, but [instead, we need] the enumeration of the essential 
ones plus the rights that, for certain reasons, have been more violated 
in Colombia.”41 For Zalamea, the rights to life, equality before the law, 
free association, and the prohibition of torture were these key rights.

Further, Colombia had long been a holdout relative to the rest of 
Latin American legal development, most clearly in their late adop-
tion of a mechanism similar to the amparo (a writ of protection for 
constitutional rights).42 Mexico adopted the mechanism in 1857, and 

	40	 Elite interview 1 (July 26, 2016). “Estas constituciones políticas generalmente 
introducen una muy amplia carta de derechos fundamentales … y las nuevas con-
stituciones Latinoamericanas hace su ingreso de derechos económicos, sociales, cul-
turales y también los derechos colectivos, juntos con los derechos fundamentales. 
De modo que no se trataba de ninguna innovación del constituyente de ’91, sino 
que segué la corriente que entonces estaba en boga en América Latina.”

	41	 Tramite de Proyectos, Comisión Primera, “Derechos y Deberes Humanos” (March 7,  
1991).

	42	 For more on the development of the amparo and its legacy in the region, see Brewer-
Carías (2009).
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Guatemala (1879), El Salvador (1886), and Honduras (1894) followed 
suit soon after. In the early twentieth century, Nicaragua (1911), Brazil 
(mandado de securança, 1934), Panama (1941), and Costa Rica (1946) 
adopted similar mechanisms. Next came Venezuela (1961), Bolivia, 
Paraguay, Ecuador (1967), Peru (1976), and Chile (recurso de protec-
ción, 1976). Colombia adopted the acción de tutela a full fifteen years 
after Chile and 134 years after Mexico. In other words, it was by no 
means obvious, in historical perspective, that Colombia would adopt 
regionally or internationally trending ideas about constitutional law at 
any particular point in time.

One can easily imagine the constituent assembly instead embracing a 
new vision of liberal constitutionalism, revising the rules governing the 
Congress and its duties (which it did in part), and stopping there. Con-
sidering Colombia’s historically conservative political sphere, as well as 
the interests of still-powerful elite families, and the violence that ensued 
after the previous attempt at social reform in 1936, the drafting of a lib-
eral constitution seems to have been highly plausible. While the 1991 
constituent assembly was more representative than any previous con-
stituent assembly in Colombia, more than 41 percent of delegates came 
from the Liberal and the Conservative parties, and more than 15 percent 
came from the MSN, whose delegates were, for the most part, political 
and legal elites themselves. The assembly did include many “nontradi-
tional” members, including delegates from demobilized guerrilla groups, 
but traditional political elites still maintained a majority.

Instead of doubling down on liberal constitutionalism, however, the 
constituent assembly embraced a robust social rights discourse and empow-
ered new institutions, like the Constitutional Court and the Defensoría 
del Pueblo (akin to an ombudsman’s office), to defend these rights. This 
choice to embrace a newer form of constitutionalism came about as a result 
of the belief among the liberal and progressive members of the constitu-
ent assembly in the value of reforming and modernizing. For instance, 
Helena Herrán de Montoya used the following slogan in her campaign to 
be elected to the assembly: “Vote for me. As a constituent, I am going to 
reform Colombian political customs, and I am going to give you the possi-
bility of guaranteeing rights that will serve us all.”43 She later reflected on 

	43	 “Voten por mí, que voy a ser constituyente y voy a reformar las costumbres políticas 
colombianas y les voy a dar a ustedes la posibilidad de garantizar unos derechos 
que a todos nos van a server” (Restrepo-Yepes, Bocanument-Arbeláez, and Rojas-
Betancur 2014: 18).
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her time at the assembly, stating that, “we began to study other constitu-
tions, to look at other alternatives to see how Colombian customs could be 
modernized through a new Constitution … [We] were told that we had to 
modernize the country by introducing fundamental rights, human rights.”44

Conservative constituents did not necessarily agree on the importance 
of “modernizing” the Constitution as such. However, only twenty constit-
uents came from lists created by conservative groups, and not everyone on 
the Movimiento Salvación Nacional list was ideologically conservative. 
Juan Carlos Esguerra explained to me that:

Even though I have always been a member of the Liberal Party, I was 
approached by Álvaro Gómez, who was the leader of the Movimiento 
Salvación Nacional, and he himself was a very representative conserva-
tive in Colombia, but he said, “I want to organize a group of people who 
include different tendencies and different political representations,” and 
so he made a list in which we were [both] Liberals and Conservatives.45

Thus, the group of constituents who sought to draft a more modern 
constitution, moving away from liberal constitutionalism, was suffi-
ciently strong to outweigh those who favored relative stasis in terms of 
constitutional rights protections.

In May 1991, the First Commission – the one tasked with determin-
ing the list of rights that should be included in the Constitution – put 
forward a proposal that favored the broad inclusion of all generations 
of rights.46 The proposal held:

There is no doubt that the fundamental axis of democracy lies in recog-
nizing a set of guarantees for the citizens and people of Colombia that not 
only dignify the content of life, but also progressively favor the formula-
tion of new freedoms … It has been understood that human rights form an 
inseparable whole, without divisions or fundamental differences between 
the different generations, into which they can be subdivided doctrinally.47 
…

	44	 “[E]mpezamos a estudiar otras constituciones, a mirar otras alternativas para ver 
cómo se lograban modernizar las costumbres colombianas a través de una nueva 
Constitución (Restrepo-Yepes et al. 2014: 18) … a la gente se le decía que había que 
modernizar el país, introducir los derechos fundamentales, los derechos humanos” 
(Restrepo-Yepes et al. 2014: 25).

	45	 Elite interview 35 (September 23, 2016).
	46	 Tramite de Proyectos, Comisión Primera, “Carta de Derechos, Deberes, Garantías y 

Libertades” (May 22, 1991).
	47	 “No cabe duda que el eje primordial de la democracia radica en reconocerle a los ciu-

dadanos y personas que habitan en Colombia, un conjunto de garantías que no solo 
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In terms of rights and freedoms, our constitution cannot sacrifice the 
exact expression of the guaranteed rights for brevity, nor risk possible 
misunderstandings that could derive from imprecise definitions.48

Hence, instead of a simple list of rights, such as the one in force [in 
the Constitution of 1886], a Charter of Rights, Duties, Guarantees and 
Freedoms is proposed, in which the citizen can know exactly the rights 
and freedoms guaranteed by the State and the legal order that expresses 
them, with the greatest possible precision.49

Although it was Diego Uribe Vargas, from the Liberal Party list, who 
presented this proposal, members from all of the various parties to the 
assembly signed it, even Alberto Zalamea, who had previously expressed 
a preference for a more limited list of rights.50 After discussing this pro-
posal, and debating which rights should be “considered fundamental,” 
the constituents voted on the text of each right in June 1991.

Ultimately, the assembly agreed to organize the list of rights into 
five chapters in a section of the Constitution titled “Concerning 
Rights, Guarantees, and Duties,” which would follow the section on 
fundamental principles. Social rights were not particularly divisive, 
receiving a high percentage of votes (e.g., fifty-eight of seventy for 
health, fifty-eight for housing, and fifty-two for education, compared 
to forty-three for the rights of children and forty-seven for the right 
to strike). And fifty-six constituents approved the text of Article 86, 
which describes the tutela procedure.51 Table 3.1 shows each of the five 

dignifiquen el contenido de la vida, sino que favorezcan progresivamente la formu-
lación de las nuevas libertades que la evolución contemporánea han ido poniendo 
en evidencia. Se ha entendido que en la actualidad los derechos humanos formen 
conjunto inseparable, sin poder establecer escisiones o diferencias fundamentales 
entre las distintas generaciones, en que doctrinariamente se pueden subdividir.”

	48	 “Sin embargo, en materia de derechos y libertades nuestra Carta no puede sacrificar 
por la brevedad, la expresión exacta de los derechos garantizados, ni arriesgar los 
posibles equívocos que se pudiesen derivar de definiciones imprecisas.”

	49	 “De ahí que, en lugar de un simple título de derechos, tal como el que está vigente, 
se proponga una Carta de derechos, deberes, garantías y libertades, en la cual el 
ciudadano pueda conocer con exactitud sus prerrogativas, y con la mayor precisión 
posible los derechos y libertades que garantizan el Estado y el orden jurídico que los 
expresan.”

	50	 The full list of signatories is: Jaime Ortiz, Francisco Rojas, Raimundo Emiliani, 
Misael Pastrana, Jaime Arias, Álvaro Leyva, Marcos Chalita, Augusto Ramírez 
Ocampo, Horacio Serpa, Otty Patiño, Alberto Zalamea, Aída Abella, María 
Mercedes Carranza, Diego Uribe Vargas, Juan Carlos Esguerra, German Toro, and 
Darío Mejía.

	51	 “Informe de la Sesión Plenaria del día de 29 de Junio de 1991.”
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chapters that articulate these rights, guarantees, and duties, as well as 
the articles that fall within each chapter. The Constitution was prom-
ulgated on July 4, 1991, and the newly created Constitutional Court 
began to hear cases the following year.

3.4   CLAIM-MAKING U NDER SOCIAL 
CONSTIT UTIONALISM

Nothing about public discourse prior to the creation of the constitu-
ent assembly or the debates within it suggested any particular patterns 
in claim-making that would follow, except perhaps that claim-making 
related to civil and political rights should outpace claim-making related 
to social, economic, and cultural rights. The initial design of the tutela 
indicated that there would be an opportunity for claim-making for 
civil and political rights and not social rights. The idea underlying the 
tutela was that it would help to make the 1991 Constitution “real” to 
Colombian citizens and help to “give teeth to constitutional rights.”52 
Juan Carlos Esguerra uniquely proposed the acción de tutela instead of 
the more regionally common amparo procedure to protect the newly 
enshrined constitutional rights. Esguerra likens the tutela to the hero 
of the short story, radio, film, and television franchise Boston Blackie. 
Boston Blackie was considered a “friend to those who have no friend.” 
Esguerra recalls that “the tutela was intended to be the remedy for 

TABLE 3.1  Rights, guarantees, and duties in the 1991 Colombian 
Constitution

Title I: Concerning Fundamental Principles
Title II: Concerning Rights, Guarantees, and Duties
Chapter 1: Concerning Fundamental Rights Articles 11–41
Chapter 2: Concerning Social, Economic, and Cultural 

Rights
Articles 42–77

Chapter 3: Concerning Collective Rights and the 
Environment

Articles 78–82

Chapter 4: Concerning the Protection and Application  
of Rights

Articles 83–94

Chapter 5: Concerning Duties and Obligation Article 95

	52	 Elite interview 16 (August 25, 2016). “[L]a tutela … le da dientes a los derechos.”
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those rights who have no remedy at all, so that it would … complete a 
panorama of a law system that had lots of remedies.”53 Article 86 of the 
Constitution outlines the tutela procedure:

Article 86. Every person has the right to file a writ of protection before 
a judge, at any time or place, through a preferential and summary pro-
ceeding, for himself/herself or by whomever acts in his/her name for the 
immediate protection of his/her fundamental constitutional rights when 
that person fears the latter may be violated by the action or omission of 
any public authority.

The protection will consist of all order issued by a judge enjoining 
others to act or refrain from acting. The order, which must be complied 
with immediately, may be challenged before a superior court judge, and 
in any case the latter may send it to the Constitutional Court for possi-
ble revision.

This action will be available only when the affected party does 
not dispose of another means of judicial defense, except when it is 
used as a temporary device to avoid irreversible harm. In no case can 
more than 10 days elapse between filing the writ of protection and 
its resolution.

The law will establish the cases in which the writ of protection may 
be filed against private individuals entrusted with providing a public 
service or whose conduct may affect seriously and directly the collective 
interest or in respect of whom the applicant may find himself/herself in 
a state of subordination or vulnerability.

The unexpected development with the tutela was its rapidly expand-
ing scope. It was used not only for the civil and political rights that fall 
within the “fundamental rights” chapter of the 1991 Constitution, but 
also for social rights claims. Citizens pushed the bounds of the tutela, 
and judges endorsed this expansion. Between 2003 and 2019 (the period 
for which disaggregated data are available), the right to petition54 and 

	53	 Elite interview 35 (September 23, 2016). Esguerra proposed a new legal mechanism –  
the tutela – instead of the adoption and importation of the Mexican amparo. In his 
proposal, he argued: “In short, establishing the amparo, within the Mexican tradi-
tion, would be to unhinge the Colombian system and expose it to a series of con-
flicts of jurisdiction.” Comisión Primera, “Proyecto de Artículo Constitucional que 
Consagra la Acción de Tutela para la Protección de los Derechos Constitucionales” 
(May 8, 1991).

	54	 Article 23 defines the right to petition: “Every person has the right to present peti-
tions to the authorities for the general or private interest and to secure their prompt 
resolution. The legislative body may regulate the presentation of petitions to private 
organizations in order to guarantee fundamental rights.”
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the right to health55 were the most commonly invoked rights in tutela 
claims, as shown in Figure 3.1. In 2003, both types of claims were made 
around 50,000 times. Though health claims outpaced petition claims 
in 2008 (by about 30,000), after that year petition claims grew at a 
faster clip than health claims. In 2019, Colombians filed just shy of 
245,000 petition claims and about 207,000 health claims. This story 
is not limited to claim-making regarding the right to health and the 
right to petition, however. Each year, Colombians file thousands of 

	55	 Article 49 details the right to health: “Public health and environmental protection 
are public services for which the state is responsible. All individuals are guaranteed 
access to services that promote, protect, and rehabilitate public health. It is the 
responsibility of the state to organize, direct, and regulate the delivery of health 
services and of environmental protection to the population in accordance with the 
principles of efficiency, universality, and cooperation, and to establish policies for 
the provision of health services by private entities and to exercise supervision and 
control over them. In the area of public health, the state will establish the jurisdic-
tion of the nation, territorial entities, and individuals, and determine the shares of 
their responsibilities within the limits and under the conditions determined by law. 
Public health services will be organized in a decentralized manner, in accordance 
with levels of responsibility and with the participation of the community. The law 
will determine the limits within which basic care for all the people will be free of 
charge and mandatory. Every person has the obligation to attend to the integral care 
of his/her health and that of his/her community.”
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Figure 3.1  The most commonly invoked rights in tutela claims, 2003–2019.
Source: Author’s elaboration using data from the Defensoría del Pueblo (2003–2020).
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tutelas that invoke other rights, including, for example, the right to 
water (1,097 claims in 2019), the right to work (8,472 claims in 2019), 
and the right to due process (76,447 claims in 2019).

According to reports by the Defensoría del Pueblo issued between 
2012 and 2019, specific healthcare providers, the courts, and the Unidad 
para la Atención y Reparación Integral a las Víctimas (UARIV) – the 
national organization meant to oversee the implementation of the 2011 
Victims’ Law (Law 1448), providing aid and assistance to those impacted 
by the internal armed conflict – have been subjected to the most tute-
las each year out of all public and private entities. Claims against the 
courts have routinely amounted to about 5 percent of all tutelas filed 
each year during this period. Data from 2019 show that, in filing their 
claims against the courts, many Colombians held that their due process 
rights (76.9 percent), their right to access to justice (19.4 percent), or 
their right to petition (6.9 percent) had been violated.56

In 2012, the first year of the UARIV’s existence, 7 percent of all 
tutelas (or nearly 30,000) were directed at that agency. This statistic 
increased to a high of 31.1 percent in 2016 and dropped consistently 
after that. In 2019, 10.6 percent of all tutelas named the UARIV. 
This number partially obscures the prevalence of victim-related tutela 
claims in Colombia’s biggest cities. In 2019, almost one-third of all 
tutelas directed at the UARIV in 2019 were filed in Medellín and 
almost one-quarter in Bogotá. Most of these claims (79 percent) for-
mally invoked the right to petition, with the underlying goal being 
to attain the aid and reparation measures promised to those who are 
recognized as victims of the armed conflict.

Tutelas against healthcare providers primarily involve right to 
health claims (84.8 percent in 2019), as perhaps is obvious. Some of 
the time, however, the tutela claims invoked other rights, including 
the mínimo vital,57 the right to petition, and the right to life. While 
some healthcare providers were the subject of just a few thousand 
claims, others were named in large percentages of all tutela claims. 
In 1999, the state-run social security agency, the Institute for Social 
Security, was the subject of 85.7 percent of all health claims and 16.1 
percent of all tutela claims, statistics that fell steadily through the 
early 2000s. Nueva EPS (health) and Colpensiones (pensions) ulti-
mately replaced the Institute for Social Security. Nueva EPS has been 

	56	 Defensoría del Pueblo (2019).
	57	 This is essentially a right to subsistence. See discussion in Chapter 5 for more detail.
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the subject of between 2.5 percent and 4.3 percent of all tutela claims 
each year since 2011. Colpensiones was named in 17.1 percent of all 
tutela claims in 2012, regardless of the right invoked. This percent-
age decreased through 2019, when Colpensiones was the subject of a 
mere 3.9 percent of all tutela claims. Over time, private healthcare 
entities came to be named in a substantial percentage of tutela claims 
as well.

What does this claim-making look like on the ground? As noted in 
Article 86, Colombians can bring tutela claims before any judge in the 
country (“at any time or place”). Their claims can be made orally or 
in writing. One judge explained to me that if you want to file a tutela, 
“you can go before a judge, sit next to him and tell him what happened, 
and the judge writes [out your claim] on the computer. That happens, 
it actually happens … I have seen them and I have processed verbal 
tutela claims. It does not happen in most cases but it does happen.”58 
More frequently, however, claimants stand in line outside courthouses, 
like the one shown in Figure 3.2, waiting to hand their typed or hand-
written paperwork to a secretary whose primary job is to collect tutela 
claims. Judges then review these claims, assessing whether or not a 
rights violation may have occurred, regardless of whether or not the 
individual characterized the problem as one related to constitutional 
rights. This first instance of review must be completed within ten days. 
Further, ordinary courts are required to prioritize tutelas over other 
types of legal claims. As such, the tutela procedure offers individuals 
the chance to make claims without paying legal fees or enduring the 
time-intensive process of traditional litigation. Still, filing a tutela 
claim is not costless – individuals must travel to the courthouse during 
business hours and often wait in long lines to submit their paperwork. 
These time and resource costs pale in comparison to the costs of filing 
other kinds of legal claims, but they are not negligible for those of rel-
atively little means.

All tutelas are eventually sent to the Constitutional Court for possible 
review, though given the sheer quantity of tutela claims, the Court only 
formally reviews a small fraction of cases. At the Constitutional Court, 
the tutelas are first catalogued by law students from across the country, 

	58	 Elite interview 80 (April 18, 2017). “La acción de tutela puede interponerse de 
manera verbal, puedes ir ante un juez sentarte al lado de él y contarle lo que pasó, 
el juez escribe en la computadora. Eso pasa, en realidad ocurre. Yo la he visto y he 
tramitado tutelas verbales. Ocurre no en los de más de los casos, pero ocurre.”
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who serve as interns. During August 2016, Hernán Correa, who was 
then working as a clerk and law professor, but who was later selected 
to serve as a justice of the Court, gave me a tour of the courthouse and 
introduced me to the interns tasked with cataloguing tutela claims.59 
There were six interns assigned to each justice’s office, and these interns 
processed tutelas by the bag (see Figure 3.3). Atop each bag sat a Post-it 
labeled with a date and a number – the number refers to the whether 
the bag is the first, second, or fifteenth for that date (see Figure 3.4). 
That August, they received about 300 tutelas per day per office. With 
six interns working, that meant that each one had to read though fifty 
tutelas every day. The interns would type up the name of the claimant 
and the defendant, whether the claimant falls within a protected group, 
and a variety of other basic facts of the case. If the interns recommended 
the case for revision, they also included the lines of argument put forth 

Figure 3.2  People waiting in line to file tutela claims in Medellín, Colombia.
Source: Author’s photograph.

	59	 Elite interview 10 (August 19, 2016).
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Figure 3.3  Interns cataloguing tutela claims at the Constitutional Court.
Source: Author’s photograph.

Figure 3.4  Catalogued tutela claims at the Constitutional Court.
Source: Author’s photograph.
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by the first- and second-instance judge. One former intern described her 
time working at the Court to me as follows:

You work about a twelve-hour day, taking breaks to talk or mess around, 
of course, but the work is repetitive, especially in that so many of the 
cases had to do with health claims and prison conditions [This was in 
2004.] Further, many of the lower-court judges simply copy and paste 
sections of other tutela decisions, even forgetting to change the name 
of the claimant. For this reason and others, bad decisions by the lower 
courts were quite common.60

The Constitutional Court justices rotate who is on tutela duty for the 
week. The on-duty justice decides which of the claims flagged by their 
interns to formally review. Fidelity to existing jurisprudence and proper 
legal reasoning are understood to drive the revision process, but the 
decision about whether or not to review a tutela is ultimately subject 
to the discretion of the justices of the Constitutional Court, specifically 
whichever justices are on duty that week.

3.5   CONCLUSION

This chapter documents the contours of Colombian constitutional his-
tory, up through the country’s adoption of social constitutionalism in 
1991. The adoption of substantive social constitutionalism – with its 
recognition of not only civil and political rights but also social, eco-
nomic, and cultural rights, alongside the creation of new legal institu-
tions and procedures to give citizens opportunities to make claims to 
those rights – was not a foregone conclusion. Liberal constitutionalism 
remained a common constitutional model around the world, and some 
members of Colombia’s constituent assembly expressed a preference for 
that kind of model. The social constitutionalist view, favored by con-
stituents who sought to “modernize” the Colombian state and Colom-
bian constitutional law, won out.

The mere adoption of social constitutionalism did not guarantee 
that it would become embedded or institutionalized, especially consid-
ering that this adoption occurred at a time of profound social and polit-
ical crisis. Examples of constitutional false starts and neutralization by 
political reactions or “sterilization by judicial interpretation” abound 
both globally and in Colombia’s past. What happened in Colombia, 

	60	 Fieldnotes (March 30, 2017).
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however, was that citizens began to routinely make claims to their 
constitutionally recognized rights using the newly created tutela pro-
cedure. The right to petition (a right that was initially categorized as 
“fundamental”) and the right to health (one that was not) came to 
be the most commonly invoked rights in tutela claims, even though, 
by design, the tutela was meant only to be used to claim fundamental 
rights. These claims are reviewed at the Constitutional Court, first by 
interns and eventually by the justices.

How exactly did this happen? Why did citizens embrace the tutela, 
using it to claim not just civil and political rights but also social, eco-
nomic, and cultural rights? How did judges – both at the Constitutional 
Court and the lower courts – respond to these new rights claims? These 
are the subjects of the next two chapters. Chapter 4 tackles social 
embedding, while Chapter 5 looks to legal embedding.
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