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In recent years, Central and Eastern Europe have furnished several examples of illiberalism in power. The most prominent and
consequential cases are Fidesz, which has ruled in Hungary since 2010, and Law and Justice (PiS), which has ruled in Poland since
2015. In both cases, illiberal governments have embarked upon an extensive project of political reform aimed at dismantling the
liberal-democratic order. We examine the nature, scope, and consequences of these processes of autocratisation. We first argue that
illiberal changes are ideologically founded and identify how both populism and nativism figure in the policymaking of illiberals in
power. We then show how these practices emerge from a common “illiberal playbook”—a paradigm of policy change comprising
forms of forging, bending, and breaking—and elaborate on the notion that illiberal governments are using legalism to kill liberalism.
The fine-grained approach that we employ allows us to distinguish between different rationales and gradations of illiberal
policymaking, and assess their implications for the rule of law, executive power, and civil rights and freedoms

racy. It is democratic in its emphasis on popular

sovereignty, but at odds with the constraints liberal
democracy imposes on the exercise of that sovereignty
(Taggart 2000). For the first time since the end of authori-
tarian rule, there has been a marked deterioration in the
quality of democracy in a number of Central and East
European countries. Some have attributed this to the
ascent to power of populist strongmen (Pappas 2019)

ID opulism bears a strained relationship with democ-
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and have drawn attention to its contagious quality
(Cianetti, Dawson, and Hanley 2018; Vachudova
2020). The erosion of liberal-democratic standards is all
the more disquieting for its emergence among countries of
the European Union (EU), an institution whose core
values and key criteria for joining incorporate the guaran-
teeing of “democracy, the rule of law, human rights and
respect for and protection of minorities” (European Com-
mission n.d.). The eastward enlargement of the EU was
carried out with the explicit goal of completing and
consolidating the transition to liberal democracy in these
countries (Miiller 2013). Yet current developments within
the EU indicate that while these principles might still
furnish member states with a common code of conduct,
the institutions of the EU lack the will to counteract
decisively the contravention of these standards (Sedelmeier
2016; Kelemen 2017). In contrast with the anti-democratic
ruptures of the Cold War years (Bermeo 2016), these recent
“illiberal turns” were pursued in the name of the people and
justified on the basis of legitimate parliamentary majorities.

The actions of illiberals in power have affected the
quality of democracy in several ways (Taggart and Rovira
Kaltwasser 2016). Yet while populism has played a central
role in the appeal and strategy of these actors—and is
almost omnipresent in the accounts concerning them—
the current prominence of populism should not over-
shadow the importance of nativism when deciphering
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illiberal phenomena (Art 2020). In Hungary and Poland,
two particularly egregious examples of autocratisation
within the ostensibly democracy-preserving structures of
the EU, both populism and nativism should be deemed
the cardinal principles guiding the enactment of the
“illiberal playbook”.!

We examine the nature, scope, and consequences of the
illiberal turns enacted by Fidesz in Hungary since 2010
and Law and Justice (PiS) in Poland since 2015. Focusing
on their policy output, we distinguish between specific
populist and nativist policy objectives and between differ-
ent gradations of illiberal policy change. In doing so, we
provide a nuanced understanding of what the illiberal
playbook entails in practice and how non-compliance with
liberal-democratic standards unfolds.

We thus seek to further the debate on autocratisation in
two ways. First, we identify ways in which both populism
and nativism figure in the policymaking of illiberals in
power. The adherence to a semblance of constitutionalism
and democratic legitimation has brought together the likes
of Orbédn in Hungary, Kaczyriski in Poland, Erdogan in
Turkey, and Chévez in Venezuela (Weyland 2020). Yet
each of these illiberal executives preserves ideological
specificities which can be singled out and interpreted.
Second, by disaggregating the illiberal playbook into
distinct gradations, we elaborate on the notion that illib-
eral governments are using legalism to kill liberalism
(Scheppele 2018; Castillo-Ortiz 2019). While the legalis-
tic fagade of some illiberal changes might obscure declines
in the quality of democracy, other changes can be classified
as outright illicit by the standards of liberal constitutional
democracy. We therefore question the notion of “perfect
legality” attributed to the machinations of illiberal govern-
ments (Weyland 2020). In this regard, shared principles
such as those agreed at the EU level provide readily available
benchmarks for the evaluation of autocratisation, as they
both normatively and legally bind their signatories.

Hungary and Poland offer two illustrations of what
populist radical right parties—specifically, a radicalised
populist right-wing mainstream—can do when, having
acquired outright power, they set their countries on an
illiberal trajectory.? Since 2010, Viktor Orbdn has
imposed a programme of institutional change on Hun-
gary, facilitated by Fidesz’s two-thirds supermajority in
parliament (Herman 2015).7 After losing a second suc-
cessive election in 2011, Jarostaw Kaczynski, leader of PiS,
looked to Hungary for political inspiration. After regain-
ing power in 2015, PiS engaged in an “accelerated and
condensed” (Puddington and Roylance 2017) version of
Fidesz’s illiberal playbook: dismantling the rule of law,
subordinating the separation of powers to executive deci-
sionism, and curbing the civil liberties of minorities in the
interests of a national majority. These changes have led toa
marked decline in the quality of democracy—gradual in
Hungary and precipitous in Poland (figure 1). This
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process has also laid bare the institutional and political
problems the EU experiences in responding to the sub-
version of democracy in its midst (Sedelmeier 2016;
Batory 2016). The EU has become trapped in an “authori-
tarian equilibrium,” in which internal political competi-
tion and inadequate conditionality relating to the
provision of funding serves to entrench illiberal enclaves
established within it (Kelemen 2020).

The article proceeds as follows. First, we relate illiberal
governance to the broader literature on democratic back-
sliding and autocratisation, and explain how populism and
nativism fit into this picture. Second, we introduce our
schema of illiberal policy change, defining the parameters
of the illiberal playbook in the form of three concepts:
forging, bending, and breaking. Third, we apply our
conceptual schema to the cases of autocratisation in
Hungary and Poland, and assess the nature and implica-
tions of illiberal policymaking in the two countries. We
conclude by summarising illiberal changes and highlight-
ing the utility of our framework in broader perspective.

This yields two key findings. First, a patliamentary
supermajority is not a necessary condition for the imple-
mentation of illiberal policies. Both cases demonstrate
that, where some checks and balances are still in place,
illiberals in power may proceed by bending liberal prin-
ciples rather than breaking them outright. Through acts
undertaken to disable or bypass the scrutiny of judicial
institutions prior to the promulgation of illiberal policies,
those policies could often be presented as de facto legitim-
ate. Second, illiberal policymaking is ideologically
founded. Populism’s contempt for pluralism, minority
rights, and procedural complexity informs the focus of
illiberals on subverting, bypassing, or simply removing
legal hurdles to executive decisionism, while nativism
provides them with a policy-oriented rationale and set of
discursive resources for identifying and sanctioning those
“enemies of the (native) people” whose minority interests
are to be excluded. We conclude that the cases of Hungary
and Poland demonstrate the complex and differentiated
character of the illiberal turn: while there is an illiberal
playbook, there is more than one way to deploy it.

The llliberal Turn

To explain what we mean by an illiberal turn, we must
first characterise what it is a turning away from. Magyar
and Madlovics (2020, 9) have argued against the
uncritical application of Western-derived measures of
democratisation—and its reverse-teleological counter-
part, autocratisation (Cassani and Tomini 2018)—to
the post-communist countries of Central and Eastern
Europe. They contend that these political systems are
dominated by “informal and personal relations”—such
as the dismanting of the separation of branches of
power—are in reality simply “a logical adjustment of
formal institutions to patronalism.” Their call for an
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Figure 1

Decline in the quality of democracy, Hungary and Poland
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alternative framework for analysis also carries a set of
implicit hypotheses about the greater vulnerabilicy of
post-communist systems to what, from the perspective
of Western liberal democratic benchmarks, constitutes
democratic erosion.

Three decades after the transition from democracy, it
remains unclear to what extent other post-communist
countries are succumbing to this “logical adjustment”
and indeed to what extent the “predominant framing”
(Dawson and Hanley 2019, 6) of democratic backsliding
is applicable at all. Furthermore, the emergence of populist
parties and concomitant challenges to the integrity of
democratic Western European democracies challenges
the stark distinction Magyar and Madlovics (2020, 8)
draw between “Western” and “Eastern” civilisations with
respect to the regulation and operation of political systems.
Accordingly, our conceptual point of departure is the
common set of liberal-democratic principles—the “obliga-
tory syntax of political thought” (Criiutu cited in Tren-
csényi etal. 2018, 209)—on which the post-1989 political
order was founded, and whose normative superiority was,
at least at the time, accepted by the majority of political
actors. This consensus was based on three pillars: first, an
economy in which rational individuals were free to pursue
their interests, with minimal intervention on the part of
the state; second, the creation of a pluralistic public sphere
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guaranteeing individuals free and active participation in
civil society and in the political process; third, cultural
pluralism, with minority interests and values protected
from the tyranny of the majority. Countries undergoing
transition to democracy were expected to transpose these
principles into domestic constitutional arrangements, cre-
ating the impersonal institutions necessary to protect
against autocratisation. Accession to key international
institutions—in particular the EU, with its demanding
and legally-binding list of criteria for joining—would be
both the capstone and guarantor of democratic consolida-
tion.

As Bill and Stanley (2020, 390) have argued with
reference to the Polish case, the practical application of
this consensus “[constricted] the scope of government ...
within a narrow set of bounds permitted by a particular
conception of good governance.” Insofar as they challenge
an ovetly technocratic politics of administration, illiberal
actors like populist radical right parties have been seen as a
possible corrective for democracy as well as a threat
(Mudde and Rovira Kaltwasser 2012). While they disrupt
the foundations of constitutional liberalism, they also
prompt mainstream parties to respond to the challenges
they pose.

The maintenance of this dynamic relies on the assump-
tion that liberal-democratic systems exert sufficient
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constraints on populist radicalism to prevent it undermin-
ing the integrity of the system as a whole. These con-
straints include internal actors such as mainstream parties,
civil society and social movements, constitutional courts
and the media, and external actors such as international
organisations (Rovira Kaltwasser and Taggart 2016). But
what happens when illiberal actors can count on absolute
majorities in parliament? Until recently, populist radical
right parties in consolidated European democracies were
only part of governing coalitions and often lacked suffi-
cient leverage to realise the full potentdal of illiberal
government (Akkerman and de Lange 2012; Albertazzi
and McDonnell 2015; Pirro 2015; Fallend 2012). In
recent years, this has changed.

Contemporary cases of departure from the liberal-
democratic consensus are commonly subsumed under
the rubric of “democratic backsliding.” While some see
this as an “involuntary reversal” (Lithrmann and Lind-
berg 2019), others regard it as a strategic and agent-led
process (Bakke and Sitter 2020). In the post-commun-
ist case, it also tends to suggest a reversal of the
smoothly teleological “transition paradigm” (Carothers
2002) by which these countries are assumed to have
democratised in the first place. Yet the quality of
democracy in these countries is more variegated than
the broad notion of consolidation would suggest
(Stanley 2019); and democratic consolidation across
the region remains beset by structural flaws: corruption
and the weakness of the judiciary (Vachudova 2015);
the concentration of economic and media power
(Hanley and Vachudova 2018); and the weak entrench-
ment of liberal values as robust social norms (Dawson
and Hanley 2016). Rather than inadvertent democratic
decline, in Hungary and Poland we see the strong hand
of agency. Illiberal governments explicitly rejected the
ideological predicates of liberal democracy (Buzogdny
and Varga 2019; Sata and Karolewski 2020) and
learned the art of finding the cracks in this political
system from emulation of other cases (Hall and Ambro-
sio 2017; Scheppele 2018) and from obstacles identi-
fied during their own previous stints in government
(Stanley 2016). We characterise the ongoing process of
autocratisation in Hungary and Poland as a deliberate
attempt on the part of the populist radical right to
establish an illiberal political regime.

At this point, a clarification of the relationships between
illiberalism, populism, and nativism is required. As Art
(2020) has argued, the popularity of the term “populism”
has led in recent years to a considerable obfuscation of this
phenomenon. This has had two consequences. Empiric-
ally, it has led to an overempbhasis of the populist attributes
of certain political parties, movements, and leaders at the
expense of other core aspects of their ideology, such as
nativism. Normatively, it has enabled nativists to evade
responsibility for illiberal actions by attributing their
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motives to the populist goal of realising the majoritarian
promise of democracy. This critique matters in two
respects. First, it requires us to maintain good definitional
hygiene at the borders of our concepts so that we might
better understand their interactions. Second, it enjoins us
to pay more attention to what populists do, and less
attention merely to what they say. The latter of these goals
is achieved through our focus on policy actions—the
substance of illiberal governance—rather than campaign
thetoric. Our analysis is therefore motivated by the pur-
pose of disaggregating and evaluating the importance of
populist and nativist elements in the governance of illiberal
actors.

In line with the ideational current in the literature, we
adopt a minimal understanding of populism (Mudde
2004; Stanley 2008) that posits a moral antagonism
between a pure, authentic, legitimate people and a corrupt,
illegitimate, inauthentic elite. Populism, thus understood,
is highly context-dependent, and produces a range of
dissimilar leaders, movements, and parties across those
contexts (Mudde and Rovira Kaltwasser 2012). As such,
populism, as an ideology or set of ideas, directly informs
the political practice of its advocates, but not necessarily in
the same way. Nativism, on the other hand, is less
ambiguous in its manifestations: it is inherently a radical
exclusionary form of nationalism placing the native people
at the heart of an organic ethnocultural project, whereby
elements identified as part of the “outgroup” are perceived
as a fundamental threat to the nation state (Mudde 2007).
While both compatible and coexisting within the illiberal
ideology of the populist radical right, the elements of
populism and nativism are distinct both conceptually
and in practice, and deserve separate attention in their
own right.

Parties which were populist in opposition may simply
discard populism following electoral success, satisfying
themselves with the spoils of office. Yet to fully realise
populism’s promise of restoring the majoritarian aspect to
democracy, it is not enough simply to win power. Liberal
democracy, understood as “a democratic electoral regime,
political rights of participation, civil rights, horizontal
accountability, and the guarantee that the effective power
to govern lies in the hands of democratically elected
representatives” (Merkel 2004), erects a daunting set of
barriers to the pursuit of majoritarian executive decision-
ism. Pluralistic media pose a threat to the populist’s
monopoly on legitimate truth. The legitimacy of political
opposition is inimical to the populist’s conception of
political order.

This is where #lliberalism comes in. The clash between
the monist, majoritarian predicates of populism and the
experience of having to govern amid such constraints
means that sooner or later a reckoning with the system is
inevitable. To persist in power without simply discarding
the populist ideological premises they employed to gain
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that power in the first place, the populist radical right
must capture, dismantle, or hollow out instruments of
scrutiny and control such as legislatures, courts, electoral
agencies, central banks, and ombudsmen; establish con-
trol over the media outlets they can colonise; and alter
electoral rules to their own advantage (Bugari¢ 2019). It
must, in other words, engage in deliberate practices of
illiberal governance. In the case of EU member states,
the subversion of these standards involves the undermin-
ing not only of the domestic legal order but also the
overarching legal architecture of the EU, whose laws and
norms should in principle provide a set of safeguards
against democratic breakdown and autocratic consolida-
tion (Lithrmann and Lindberg 2019; Taggart and Rovira
Kalewasser 2016). While illiberals in power may attempt
to preserve the vestiges of constitutionalism for the sake
of appearances, by bypassing the structural constraints
imposed by liberal democracy they deeply alter the
nature and functions of its institutions (Castillo-Ortiz
2019).

Populist actors that come to power in a liberal dem-
ocracy on the basis of the valorisation and pursuit of a
singular popular will (Weale 2018) must eventually enter
into conflict with a political system designed to thwart
that objective. Those who combine populism’s concern
for the popular will with a nativist ideology have add-
itional incentives to challenge anti-majoritarian political
systems. As Mudde (2007) observes, the ideology of the
populist radical right also incorporates authoritarianism
and nativism. A populist radical right party will, on
entering power in a liberal democracy, encounter not
only a system of checks and balances designed to con-
strain the executive, but also a broad range of protections
for minorities that cannot easily be reconciled either with
the authoritarian’s understanding of social order or with
the nativist’s limited and exclusionary definition of the
people. In order to attain this, nativists will reduce the
freedoms enjoyed by those they cannot control, attack
the dissenting parts of civil society, and curb their rights
and liberties.

In essence, nativism in power seeks to fulfil political
goals and exclude foes and “the other” from the body
politic. If removing the pluralism from politics is the
ultimate goal of illiberals in power, the process of auto-
cratisation by which this proceeds is strongly facilitated
by populism and nativism. In turn, illiberals in power
become more dependent on this ideological toolkit, as
the concentration of political power—on which auto-
cratisation depends—requires justification through the
constant identification of enemies of the people or
enemies of the nation both within and without the
polity. Populism and nativism are not simply elements
of these parties’ political appeals, but intrinsic to the
logic of their illiberal governance.
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Subverting Liberal Democracy: A Playbook

To remove the liberalism from liberal democracy, illiberals
in power nullify the rule of law by ensuring that the
judiciary has limited control over the executive and the
legislative branches, resulting in the weakening of its
power to constrain government action and protect indi-
vidual rights and freedoms. To preserve their democratic
mandate, illiberals in power tilt the playing field in favour
of the incumbent across election cycles through the cap-
ture and politicisation of state institutions and the exploit-
ation of an unequal share of resources, such as access to and
control over public media (Dresden and Howard 2015).
How, though, does this happen?

We propose a tripartite typology that distinguishes
between three gradations of illiberal policy change with
respect to the rule of law. The first of these types we term
forging. Here, change occurs in accordance both with the
letter and with the spirit of the law. The purpose is to enact
change in areas of policy that have largely or wholly been
de-contested by liberal mainstream parties. The concept of
forging reflects the fact that illiberal actors often seek to
make changes that break substantially with a mainstream
consensus without necessarily challenging the rule of law.
These areas of change will vary by context. In the case of
populist radical right parties, there is likely to be an
emphasis on morality (e.g., gender identity, protection
of the foetus, LGBTQI+ rights) and memory politics
(e.g., historical revisionism, lustration) where they can
exploit the majoritarian appeal of illiberal alternatives to
a politically mainstream but socially unpopular consensus.
In the cases we examine, there is significantly greater scope
for change within the rule of law, as these are policy areas
over which higher-order institutions such as the EU have
lictle direct influence.

At the other end of the scale is breaking, in which
legislative actions are contrary to both domestic and
international law, constituting a direct breach of the
constitutional order and of liberal-democratic principles.
Taking actions that are unambiguously illegal is a risky
strategy for illiberals. Pragmatically, illiberal actors need to
ensure that their hold on power cannot be undermined by
the actions of those capable of holding them to account for
unlawful activity. Ideologically, they must take care to stay
on the right side of the divide that separates them from
anti-democratic actors.

The illiberals’ desire for change often leads them to
operate at the limits of what the law permits. We distin-
guish here a third type of policy change, which we term
bending. This type of change connects the ideological
radicalism of forging with the procedural radicalism of
breaking. Under bending, policy change is consistent with
the letter of the law, but in contradiction to its spirit. It
involves the reinterpretation or disabling of existing legis-
lative constraints in ways that are not procedurally illegal
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but that defy or subvert liberal-democratic norms. Bend-
ing the law allows populists to maintain a link between
their call for a break with “politics as usual” and their claim
to operate within the constraints imposed by legalism.

By unpacking the different aspects of the liberal play-
book, we differentiate between forms of change that do
not breach the law and those that do, rather than treating
all changes implemented by illiberals as a single package of
illegal moves. Amid situations of radical reconfiguration of
the liberal-constitutional design, legal changes create “an
aspect of normalcy in an otherwise constitutionally abnor-
mal situation” (Castillo-Ortiz 2019). We argue that, as
long as illiberal policymaking does not contravene the
letter of the law, illiberals in power will be able to portray
their actions as fully legitimate. However, forms of “con-
stitutional malice” or “intolerant majoritarianism”
(Scheppele 2018) are themselves also in violation of the
liberal-democratic credo and deserve to be recognised
as such.

The consequences of these strategies are twofold. On
the one hand, illiberals in power seck innovative ways to
circumvent the constraints imposed by their systems. On
the other, their tactics limit the scope of action of super-
vising actors (Rovira Kaltwasser and Taggart 2016; Sedel-
meier 2016; Kelemen 2017) whose attempts to exercise
control of illiberal executives are routinely challenged by
those executives as politically motivated. As a resul,
illiberals in power are often able to implement illiberal
policies through processes that are superficially reminis-
cent of legalism (Scheppele 2018). We contend that closer
attention should be paid to these seemingly less egregious
forms of illiberal change in order to pre-empt further
moves away from democracy. In our study, these changes
are indeed part of the illiberal playbook and fall under the
rubric of forging and bending.

The forging, bending, and breaking schema offers a
comprehensive way to conceptualise the processes by
which the illiberal playbook is enacted, but it does not
entail any specific logical order, nor the eventual attain-
ment of the same illiberal goals. As a matter of fact, none of
these types of illiberal policy change presupposes foregoing
autocratic attempts or breakthroughs. The ways in which
the playbook is implemented are indeed conditioned by
context-specific resources and constraints, but these are
not necessarily dependent upon prior deterioration of
democratic quality. Illiberal changes can occur within a
liberal-democratic framework; the logic of autocratisation
is not so much concerned with the point of departure, but
with the several processes leading to autocracy (Cassani
and Tomini 2018). In the Hungarian and Polish cases, a
significant rupture with the previous system was a neces-
sary prelude to the implementation of other aspects of
illiberal change. Accordingly, we move in each case from
breaking, to bending, to forging. Due to space constraints,
our analysis does not set out to be exhaustive but rather to
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capture the most illustrative and representative instances
of illiberal policymaking in greater detail than offered by
the existing literature on autocratisation.

Despite arguments on the lack of a single template for
European democracy, there are not only historically shared
understandings of how liberal democracy should work
within this context, but also a variety of fundamental civil,
political, economic, and social rights attached to EU
citizenship, which supranational institutions are called
on to protect (Miiller 2013). For our purpose, autocratisa-
tion is therefore assessed against binding supranational
sources like EU treaties upon which all member states have
voluntarily agreed. The Treaty on European Union
(TEU) provides one such example of a cardinal document
encapsulating the liberal-democratic credo:

The Union is founded on the values of respect for human dignity,
freedom, democracy, equality, the rule of law and respect for
human rights, including the rights of persons belonging to
minorities. These values are common to the Member States in
a society in which pluralism, non-discrimination, tolerance,
justice, solidarity and equality between women and men prevail.
(Article 2 TEU)

While national constitutions also routinely enshrine
these standards, their subversion by illiberals in power
undermines the extent to which they may be used as
reliable measures of accepted democratic standards, hence
our use of a benchmark that defines shared democratic
standards at the supranational level. In the following
sections, we present the background of illiberal governance
in Hungary and Poland, the scope and consequences of the
illiberal playbook, and the populist or nativist nature of the
policies implemented.

llliberal Rule in Hungary and Poland

Fidesz returned to power amid a series of political and
economic crises that left the Hungarian socialist and liberal
parties in ruins. The party gained 52.7% of votes in the
2010 elections, which translated into a two-thirds majority
in parliament. The Orbédn government used this supet-
majority to implement a far-reaching legislative overhaul.
At the heart of this project was the introduction of the
2011 Fundamental Law, which entered into force in 2012
and formally replaced the 1949 Constitution—a text
already heavily amended in 1989. As a result of these
changes, most domains can now only be regulated through
cardinal acts and two-thirds majority votes. Decisions
taken by the Orbdn government will therefore be very
difficult to alter or repeal in the future in the absence of a
very broad consensus. Fidesz has tailored these changes not
only to cement its hold over the country, but also to outlast
any potential defeat (Bdnkuti, Halmai, and Scheppele
2012). The party consolidated its grip over Hungary
through the 2014 and 2018 elections. Fidesz again secured
supermajorities in parliament following electoral processes
that were deemed free but not entirely fair (OSCE 2018).
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With the prospect of enacting the new constitution in
mind, Fidesz suspended a series of checks ensuring inde-
pendent oversight over its activity, which might have
prevented straightforward approval of the text. These
pre-emptive changes had a significant impact on the
functioning of the constitutional and electoral system,
and substantially undermined the independence of the
judiciary.

The Fundamental Law was eventually approved on
April 18 and promulgated on April 25, 2011. Freed from
previous constraints surrounding constitutional drafting,
in particular the need to engage in meaningful debate with
opposition parties, Fidesz hastily adopted a text imbued
with national and social conservatism. In declaring the
1949 Constitution null and void, Fidesz founded the 2011
constitution on “a theoretical mess” (Bankuti, Halmai,
and Scheppele 2012) as the new document was itself
adopted on the procedural standards set by the previous
text and amendments.

After a short stint in coalition government (2005—
2007), PiS won 37.6% of votes in the 2015 Polish
elections and embarked on a route explicitly inspired by
the Hungarian example. The 2015-2019 PiS government
enacted a deliberate and painstakingly sequenced assault
on the constitutional structure, the power and autonomy
of discrete institutions of state, and the rights and free-
doms of individuals and social groups. While it lacked the
legislative supermajority enjoyed by Fidesz, PiS had no
compunctions about taking action that breached both the
letter and the spirit of the law. Unable to promulgate a new
constitution, PiS worked to undermine the existing one
through the political capture of the Constitutional Tribu-
nal, and then the attempted purging and repopulating of
the judiciary. The colonisation of the institutions of
judicial review and control facilitated further cases of
bending and breaking the law, but also made it possible
to legitimise further departures from liberal-democratic
norms by giving them the stamp of constitutional propri-
ety. The effect of these changes was to erode the fragile but
functional pluralism that had emerged over the previous
three decades (Bill and Stanley 2020). PiS’s capture of
public media undoubtedly abetted its electoral success in
2019, in which it increased its share of the vote to 43.6%."

Enacting the llliberal Playbook

Breaking

The implementation of a media package by the Orbdn
government in 2010 was motivated by the need to impose
control over the public debate. While the passage of this
package was procedurally legitimate given Fidesz’s two-
thirds majority in parliament, it nevertheless breached
Hungary’s treaty commitments to freedom of expression
and pluralism as enshrined in Article 2 TEU, and the
protection of media freedom and pluralism afforded by
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Article 11 of the EU Charter of Basic Rights.” First, the
government established a Media Council to oversee all
media content and police an opaque notion of “balanced”
information. The four members of the Media Council and
its president are elected by a two-thirds majority for a
renewable nine-year term, an arrangement that fails to
guard against the concentration of power and is thus
inimical to political neutrality. The Media Council has
the power to impose major sanctions, an instrument that
creates a significant incentive for self-censorship by media
outlets unaligned with those in power, thereby infringing
the obligation of liberal-democratic media environments
to offer balanced coverage. Finally, the Media Act stipu-
lates that the Hungarian News Agency is the exclusive
news provider for public media outlets.” These changes
have taken place within a context of poor media pluralism
and partisan ownership of commercial broadcasters
(Bétorfy and Urbdn 2020), which leaves the internet as
the only platform for independent information.

During its second consecutive mandate (2014-2018),
and especially after the peak of the “migrant crisis” in
2015, Fidesz adopted a number of measures with discrim-
inatory implications. At least two sources bind Hungary to
the protection of human rights: the 2011 constitution
(through Article Q on obligations under international law
and Article XIV on non-Hungarian asylum seckers) and
the Charter of Fundamental Rights of the EU (right to
asylum). The Orbdn government has repeatedly breached
these obligations. First, it amended the Asylum Act and
the Act on State Borders (2016) to enable the Hungarian
police force to push back asylum-seekers within eight
kilometres of the Serbian-Hungarian and Croatian-
Hungarian borders.” Second, the government amended
its Criminal Code to introduce the criminalisation of
border crossing. Third, the already restrictive criteria
providing the grounds for detention of non-citizens
(Third-Country Nationals Act and Asylum Act) were
tightened further in 2017 by a law introducing mandatory
detention for all asylum-seekers (including children) for
the entire length of the asylum procedure.® Fourth, in June
2018, the government swiftly adopted a bill, aptly dubbed
“Stop Soros,” in reference to a presumed plan by the
Hungarian-American financier and philanthropist to
transplant migrants from Africa and the Middle East.
The bill targeted people and organisations “facilitating
illegal immigration” (punishable with one year of impris-
onment)—the ulterior motive of which was to criminalise
humanitarian NGOs and curb migrants’ access to aid. All
these changes should be considered in breach of both the
letter and spirit of international law, as testified by the
pronouncements of the UN High Commissioner for
Refugees and the European Court of Human Rights.

As 0f2018, habitual residence in a public space has been
made constitutionally illegal. The resulting criminalisation
of homelessness and poverty raises questions not only at
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the moral level, but also in relation to human rights and
liberal-democratic principles, as enshrined in constitu-
tional protections for human dignity (Article II) and the
provision of adequate housing for all (Article XXIII).
Unsuccessful attempts by the Constitutional Court and
the Supreme Court to block this legislation support our
contention that this is a fundamental breach of
Hungarian law.

The last instance of breaking for the Hungarian case
relates to the discrepancy between the letter of the Fun-
damental Law and governmental policymaking in the
sphere of higher education. The amendments introduced
by Act XXV/2017 (also known as Lex CEU for the
conditions specifically imposed on Budapest’s Central
European University) were introduced as part of a broader
war on liberalism, and a specific crackdown on groups and
institutions supported by Open Society Foundations
(OSF), the international network founded by George
Soros. Lex CEU requires that any foreign-funded univer-
sity in Hungary may only operate once the Hungarian
government and the government of the source country
sign an intergovernmental agreement, requiring that such
institutions conduct academic activities in the source
country. While the conditions and deadlines proved
taxing, CEU managed to abide by all requirements in a
timely fashion. However, the Orbdn government post-
poned a decision on meeting critetia, projecting CEU into
a state of legal uncertainty (Enyedi 2018), and ultimately
forcing it to relocate activities to Vienna. The very provi-
sions of this law are an evident and deliberate breach of the
liberal order.”

In the Polish case, the capture of the Constitutional
Tribunal was of paramount strategic importance. Judicial
review played a crucial role in repelling PiS’s previous
attempts at illiberal reform during the short-lived govern-
ment of 2005-2007. Having learned from that experi-
ence, PiS set about ensuring that its plans would not be
stymied by resistance from the Tribunal—Kaczyriski
explaining that it was necessary to eliminate “legal blocks
on government policies aimed at creating a fairer
economy” (Sobczak and Pawlak 2016). Even if PiS con-
tinued to insist that these actions were constitutional, they
contravened the principle that the Tribunal controls the
constitutionality of legislation. PiS enacted their capture of
the Tribunal first by paralysing it as an effective body of
judicial scrutiny, then by colonising it and using it as an
instrument of executive “validation” of PiS’s further
actions.

The first step in the paralysing of the Tribunal was the
refusal by PiS-aligned President Andrzej Duda'® to
administer the oaths of office to three lawfully elected
Tribunal judges. Anticipating an electoral defeat, the
outgoing coalition government of the conservative-liberal
Civic Platform and the agrarian-conservative Polish
People’s Party had appointed five new judges to the
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Constitutional Tribunal. This attempt at court-packing
was rebuffed by the Tribunal, which ruled that the out-
going parliament only had the right to appoint three new
judges to the Tribunal, as the other two vacancies fell
during the term of the new parliament. However, in
anticipation of an adverse ruling, the new PiS-dominated
parliament passed a resolution ostensibly invalidating the
election of all five newly elected judges, on the basis of
which President Duda refused to administer the oaths of
office to the three legally appointed judges, instead swear-
ing in five new judges elected by the new parliament.

Subsequent judgments of the Constitutional Tribunal
found that the newly elected parliament was not
empowered to invalidate the elections of the three judges
properly appointed by the outgoing parliament, nor to
appoint new judges in their place. However, neither the
government nor President Duda recognised the legitimacy
of these judgments, and the three “judge-doubles” would
ultimately be assigned to panels of the Tribunal after the
replacement of outgoing Tribunal president Andrzej
Rzeplinski—in a process that itself breached the law—
with PiS appointee Julia Przylebska. At this point, PiS’s
capture of the institution was complete (Sadurski 2019).

The consequences of the capture of the Constitutional
Tribunal are explored below. However, before its capture
of the Tribunal, PiS issued several amendments to the law
governing its composition and operations. Aspects of these
amendments were subsequently adjudged unconstitu-
tional. In three cases the government, which controls the
publication of the journal of Laws (Dziennik Ustaw, the
official record of legal acts, publication in which is neces-
sary for these acts to be considered a source of law), refused
to publish adverse judgments, declaring them to have been
issued improperly. This is in direct defiance of Article
190.2 of the Polish Constitution, according to which
judgments of the Tribunal are to be published
“immediately.”

A further breach occurred in the case of PiS’s attempts
to purge and replace members of the Supreme Court by
lowering the retirement age for judges. One of the judges
thus affected was First President of the Supreme Court,
Malgorzata Gersdorf, to whom the government and presi-
dent insisted the law must apply despite the fact that the
six-year tenure of the First President is protected by Article
183.3 of the Constitution. PiS was ultimately forced to
backtrack on this following an adverse ruling by the
European Court of Justice.

Looking at the Hungarian and Polish cases, we note that
Fidesz and PiS made differential use of instances of break-
ing. While the Orbdn government resorted to this modal-
ity of illiberal policymaking to establish control over the
media, and to confront and subdue “aliens” and political
enemies during its second consecutive term in power, PiS
concentrated its efforts on the dismantling of constitu-
tional checks and balances. As far as our distinction
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between populist and nativist policymaking is concerned,
we can thus assert that Fidesz has made predominant use
of breaking to attain nativist goals; the enemies targeted
while in power are political foes (i.c., Soros and progressive
NGOs) and other “aliens” by nativist standards
(i.e., immigrants and homeless people).!! Conversely,
PiS has broken the letter of the law to pursue populist
goals and cement its power over the Polish system.

Bending

One of the very first steps taken by the Orban government
was to change the terms for constitutional drafting. Before
2010, any constitutional change was subject to a process of
debate in which all parties represented in parliament
participated. This provision was first introduced in 1995
to safeguard minority interests at a time when the prospect
of replacing the 1989 Constitution had become more
concrete. Using its two-thirds majority, Fidesz amended
this rule to circumvent potential opposition from other
parties (Bankuti, Halmai, and Scheppele 2012). Although
in procedural terms no law was violated here, the removal
of this rule clashes with the principle that a constitution
should be founded in a pluralistic consensus. Instead, the
new Hungarian constitution was hastily passed without
cross-party debate.

Other examples of bending involved the disabling of
the Constitutional Court. While attained on conten-
tious but lawful grounds in light of Fidesz’s supermajor-
ity, these changes defy the independent functioning of
the judiciary. First, the government altered the proced-
ure for the appointment of judges of the Constitutional
Court, repealing nominations by the majority of par-
liamentary parties and simply leaving appointments to a
two-thirds vote in parliament. Second, the parliament
heavily restricted the scope of judicial review in the
crucial area of fiscal policy, allowing the Constitutional
Court to raise issues on budgetary matters only under
very exceptional circumstances (Halmai 2012). Third, a
constitutional amendment increased the number of
judges of the Constitutional Court from eleven to
fifteen, enabling the Orbdn government to pack the
Court with seven loyalist judges between 2010 and
2011. This allowed the government to establish polit-
ical control over it.!?

The National Election Commission, the key institution
for administering elections and ruling on the admissibility
of referendums, was subjected to similar treatment. Two
laws determined that its members were to be elected by a
majority vote in parliament following each general election
(Act LXI/2010) and that seven core members were to be
elected for a term of nine years by a two-thirds parliamen-
tary vote (Act XXXV1/2013). This made it possible for the
Orbdn government to alter its composition and capture it
politically.
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Fidesz also used its majority to circumscribe religious
freedoms, passing Act CCV1/2011 on the Right to Free-
dom of Conscience and Religion and the Legal Status of
Churches, Denominations and Religious Communities of
Hungary. Act CCVI/2011 defined strict criteria for the
legal recognition of churches and their financial support,
originally requiring a twenty-year presence in Hungary
and one hundred years of religious activity internationally.
These criteria arbitrarily reduced the number of recognised
churches from more than three hundred to fourteen,
eventually including thirty-two by 2012. In its adoption
of discretional requirements, the government bent the
principle of religious freedom, as enshrined in Article
VII of the new constitution, offering privileged status to
some communities while excluding others.

Within the remit of constitutional freedoms, Article
XVII of the Fundamental Law also states that “Employees,
employers and their organisations shall have the right ... to
take collective action to defend their interests, including
the right of workers to discontinue work.” Yet in practice
the 2010 amendment to the law on strikes determined
minimum levels of service to be guaranteed by public
service providers (public transport, communication, elec-
tricity, and water supply). As minimum levels of provision
are regulated by law only in the case of public transport
and postal services, contending parties must agree on a
definition or resort to court decisions. By passing this
amendment, the Orbdn government did not ban the right
to strike but imposed onerous hurdles to its fulfilment.'*

As part of its crackdown on progressive and opposition
forces, moreover, the Orbdn government put forward a
package on the Transparency of Organisations Receiving
Support from Abroad, which was eventually adopted in
June 2017 (Act LXXV1/2017). The bill was presented as a
legal means to prevent money laundering and terrorism,
imposing certain categories of NGOs to register as “for-
eign-funded organisations” when receiving annual foreign
funding above HUF 7.2 million (approximately €20,000).
In practice, however, it was seen to target humanitarian
NGO:s in receipt of financial support from OSF.!> In a
later provision, included in Act XLI/2018, a 25% tax was
imposed on those NGOs “supporting immigration,” putt-
ing progressive civil society organisations under dispro-
portionate pressure. These moves do not alter freedom of
association and expression in a technical sense but pose
strenuous conditions for the activities of non-
aligned NGOs.

Finally, the Orbdn government introduced a decree in
2018 banning courses in gender studies. Though this
decision was rationalised as a cost-cutting measure on
the basis of low enrolment figures, it affected only two
institutions—the aforementioned CEU and Eotvos
Lordnd University—and reflected Fidesz’s aversion to
“genderist ideology.” The functional effect of the ban on
gender studies degrees is in tension with the provisions of
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Article X of the constitution, which guarantees scientific
and artistic freedom, and freedom of teaching,.

In the absence of a supermajority, PiS were unable to
alter the competences of constitutional bodies through
changes to the constitution. Instead, they sought to exploit
constitutional provisions that give the legislature the
responsibility of organising the functioning of constitu-
tional bodies through ordinary statute. Some of these
changes were arguably in breach of the constitution, but
at the moment of their promulgation were not unambigu-
ous enough to be classified as examples of breaking,
although in some cases were retrospectively found to be so.

The most prominent example was the succession of
amendments used to paralyse the Constitutional Tribunal.
Article 197 of the Constitution states that “the organiza-
tion of the Constitutional Tribunal, as well as the mode of
proceedings before it, shall be specified by statute.” PiS
exploited this clause with alacrity. Amendments to the law
on the Constitutional Tribunal passed in December 2015
required it to achieve a two-thirds majority for judgments
when sitting in full panel (Article 10.1), making it more
difficult for the Tribunal to strike down legislation subse-
quently passed by a PiS-controlled parliament. In the same
bill, PiS introduced a new rule specifying that, in issuing its
judgments, the Tribunal must strictly adhere to the order
in which submissions to the Tribunal were received. If new
cases were to be examined in the order of their submission,
PiS would be able to establish further legislative faits
accomplis before the Tribunal could rule on the constitu-
tionality of the legislation that enacted those changes.

The strategy of using ordinary legislation to bend the
Constitution was also evident in the case of changes to the
law on the National Council for the Judiciary (KRS), the
body that appoints and disciplines judges. Article 187.1 of
the Constitution sets out the composition and mode of
appointment of the KRS, among which there are fifteen
judges. The Constitution does not specify who chooses the
KRS judges, but in accordance with a settled norm they
had previously been chosen by the judiciary. Amending
the law on the KRS in December 2017, PiS instead
granted parliament the right to appoint them, meaning
that of the twenty-five members of the institution, twenty-
three were now to be appointed by the legislature, increas-
ing legislative (and by extension, executive) power over the
judiciary.

In one case, the need to gain control of a key constitu-
tional body was circumvented by setting up a parallel
institution by statute. The new Council of National Media
(RMN) was endowed with the competence to appoint or
dismiss presidents of public media and members of super-
visory or management boards (Article 2.1). This was
previously the prerogative of the National Council of
Broadcasting and Television (KRRiT), a constitutional
organ charged with “safeguard[ing] the public interest
regarding radio broadcasting and television” (Article
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213.2, Constitution of 1997). Since the Constitution does
not reserve powers of appointment to KRRiT, the transfer
of these prerogatives to the RMN does not constitute a
breach of the law. However, the use of a parallel institution
to usurp functions previously exercised by a constitutional
body is indubitably an example of bending the law away
from previously observed and respected norms.

The setting up of the RMN was a clear case of change to
the laws governing the operation of institutions to achieve
a discrete goal. This ad hoc approach was also evident
during reforms to the Supreme Court. When PiS realised
that the nomination of a new chief justice of the Supreme
Court was going to be delayed by the blocking tactics of
“recalcitrant” judges on the court, they swiftly passed an
amendment to the statute on the Supreme Court that
decreased the number of judges needed to propose the five
candidates from which the president would choose a new
chief justice.

Amendments to the Law on the Organisation of Com-
mon Courts served a similar function. Among other
prerogatives, these changes granted the Prosecutor General
(who is also the Minister of Justice) the power to appoint
and dismiss the presidents of all courts within six months
of the passage of the amendment, after which he would
retain the power to dismiss court presidents for “serious or
persistent failure to comply with official duties” (Swigto-
chowska 2017). What is striking about this is not just the
clear scope afforded for creative and arbitrary interpret-
ation of “serious or persistent failure,” but the one-off
character of the six-month transitional period. This pro-
vision effectively granted Minister of Justice Zbigniew
Ziobro temporary discretionary powers to purge the presi-
dents of common courts without being bound by the law.
Again, this is a clear case of bending to achieve a specific
goal under the pretence of conducting a systematic reform.

Some overlaps can be ascertained between the Hungar-
ian and Polish cases, particularly with respect to disabling
the constitutional courts and the politicisation of other
organs of control. However, the Orbdn governments
benefited from the greater scope afforded by a supermajor-
ity and used it to serve populist aims (i.e., tilting the
Hungarian system in their favour) as well as nativist goals
(i.e., waging war against non-aligned NGOs, religious
minorities, and other dissenting parties). Given standing
constraints, PiS was forced to be more creative in its attacks
on independent institutions, but overall used bending to
promulgate policies predominantly responding to a popu-
list rather than nativist logic.

Forging

There are few unambiguous instances of illiberal change
that do not contradict cither the spirit or letter of the law.
In the Hungarian case, we focus on two specific provisions
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of the new constitution pertaining to the framing of the
family and the foetus.

In Article L, the Fundamental Law elaborates on the
family “as the basis of the survival of the nation” and
defines marriage “as the union of a man and a woman™’;
moreover, it states that “Hungary shall encourage the
commitment to have children.” The formulation of mar-
riage in terms of “traditional” heteronormative family
should be interpreted as an instance of forging. While
clearly restrictive and conservative in spirit, the indirect
ban on same-sex marriage is not in contrast with the EU
legislation. Indeed, provisions for registered partnerships
for same-sex couples, attained in 2009, are still in place in
Hungary.

A similar reasoning applies to Article II, which envisages
protection of the foetus “from the moment of
conception.” Although this elaboration might negatively
affect the right of, and access to, abortion (especially in the
form of conscientious objection by health professionals),
the 1992 Law on the Protection of the Foetus is still in
place and allows women to terminate their pregnancy up
to twelve weeks and, in certain circumstances, up to
twenty-four weeks.

PiS was able to pursue an illiberal path without bending
or breaking the law at the intersection of state and civil
society. PiS has consistently evinced a mistrust for orga-
nisations that operate outside the state’s sphere of influ-
ence, seeing an independent and pluralistic civil society as
a Trojan horse for foreign interests. Accordingly, the
government used instruments of funding and oversight
to enact a shift away from liberal initiatives. To achieve
this, it created two institutions, the Public Benefit
Committee and the National Institute of Freedom—Centre
for the Development of Civil Society, to centralise the
coordination and monitoring of the cooperation between
the state administration and civil society organisations.

The structure of these bodies gives the government
significant scope for influencing the disbursement of state
grants to civil society organisations, with the Public Bene-
fit Committee led by a member of the government and
possessing significant powers to control the actions of the
National Institute of Freedom, which is the body respon-
sible for administering grants. The extent of government
oversight, and the fact that the statute of the National
Institute of Freedom explicitly singles out the need to
maintain and disseminate “local and national traditions
rooted in [Poland’s] Christian heritage” (Article 24.3[4]),
led to concerns about the narrowing of the scope of
government support for civil society organisations. As
Sadurski (2019) notes, even prior to the creation of these
two institutions, there were already clear signs of a shift
away from organisations with agendas contrary to the
government’s ideological preferences: bodies concerned
with protecting the rights of women, asylum seekers,
and refugees have been denied funds, and the Council
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for Counteracting Racial Discrimination, Xenophobia
and Intolerance was liquidated.

Amid this broader shift towards entrenching conserva-
tive values, there were significant shifts away from liberal
pluralism in certain areas. While PiS rebuffed one civic
initiative that sought to delegalise and criminalise abortion
entirely, they encouraged and gave initial parliamentary
support to a bill that sought to ban so-called “eugenic”
abortions: those carried out in cases where the foetus is
irretrievably malformed or terminally ill. PiS parliamen-
tarians also applied to the Constitutional Tribunal for a
ruling on whether the current abortion law was compatible
with the Constitution. The deliberately vague protection
of the “right to life” in the Polish Constitution (Article 38)
does not provide a clear point of orientation, and with
powers in this area reserved for member states, Poland is
not bound to a liberal interpretation of reproductive
rights. The resolution of this issue in January 2021 with
the issuing of a ruling upholding the essence of the
complaint demonstrated how bending and breaking may
pave the way for forging. The political capture of the
Constitutional Tribunal made it into an instrument that
PiS could use to achieve an outcome it was not able to
achieve in the legislature.

For Fidesz and PiS, instances of forging evinced a
common emphasis on traditional moral values and oppos-
ition to the prevailing forces of cosmopolitan liberalism,
reflecting these parties’ conservative and nativist ideo-
logical predicates. The absence of direct EU regulation
over certain domains of policy by the EU makes it easier to
pursue nativist objectives in those areas, but the relatively
few cases of forging point to the existence of significant
formal constraints on the scope for illiberal policymaking,
helping to explain why these governments predominantly

opted for bending and breaking.

Conclusions

Autocratisation, like democratisation, is a process. To
study autocratisation is to study process as well as out-
come; to understand not only where these countries are
going and why, but how. This is a research field that
encompasses numerous points of focus and requires a
substantial methodological toolkit, including policy stud-
ies, legal analysis, content analysis of political appeals, and
causal analysis of the relationship between illiberal supply
and demand. The chief contribution of this article is the
development of a typology that captures the different types
of actions that illiberals in power take in their subversion of
liberal democracy, and does so in a manner conducive to
further comparative work.

In our study, we have shown that illiberals in power, like
the democratising elites before them, do not proceed from
the same starting point, nor do they face the same sets of
constraints and opportunities. These circumstances have a
significant impact on their capacity to implement illiberal
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policy changes, but not necessarily a decisive one. In
Hungary, the chief constraint to action was lifted at the
outset through Fidesz’s achievement of a supermajority in
the 2010 election. Possessing the capacity to rewrite the
country’s constitution is perhaps the most powerful instru-
ment at an illiberal’s disposal; it makes it possible to exploit
the majoritarian energies of a founding moment while
imposing a set of asymmetrical constraints on your oppon-
ents. However, as the Polish case illustrates, the absence of a
constitutional majority is not necessarily a decisive con-
straint. The ease with which Poland’s institutions were
subverted and colonised by the forces of illiberalism bears
out Dawson and Hanley’s points about the hollowness and
weak embeddedness of both liberal-democratic institutions
and the norms that sustain them (Dawson and Hanley
2016). Responses to the COVID-19 pandemic further
attest to the fragility of legal constraints. Fidesz exploited
the opportunity afforded by the declaration of a state of
emergency to confer open-ended powers of decree on the
executive. These powers were exploited with alacrity for
“non-emergency” purposes (e.g., outlawing changing gen-
der on documents after birth) and later rescinded—mostly
following public and international outcry—to vindicate the
“democratic” profile of the Orbdn government. Rather than
declare a state of natural disaster and push back the May
2020 presidential election, PiS instead pushed through
changes to the electoral law to facilitate postal voting in
spite of previous Constitutional Tribunal rulings that major
changes to the electoral law could not be undertaken less
than six months prior to the relevant election. Illiberals in
power can then introduce, remove, amend, or extend
emergency powers at the sole whim of the majority.
While the examples we have provided in this article are
not exhaustive, they are representative of the scope of
forging, bending, and breaking in each case (table 1).
Where forging is concerned, illiberal change was relatively

thin on the ground due to the rather narrow scope of
policy areas in which liberal rights are not given unam-
biguous protection by existing constitutional articles or
European legislation. In Hungary, there was somewhat
greater scope for illiberal forging due to the national-
conservative character of the 2011 constitution. Notably,
however, Fidesz and PiS both resorted to forging to pursue
nativist objectives. Fidesz also made more extensive use of
breaking to achieve a variety of (predominantly) nativist
policy goals, while in the case of PiS this was largely an
expedient to break institutional deadlocks that could not
be overcome by constitutional change. By comparison,
PiS’s approach to illiberal policy change was dominated to
a greater extent by bending the law. This condition was
imposed by its lack of a constitutional majority, although
PiS made—and continues to make—increasingly bold use
of ordinary legislation to subvert constitutional controls.

With the sole exception of nativist policies implemented
within the framework of forging, PiS’s illiberal policy-
making has been concerned with accomplishing procedural
and structural changes that resonate with our notion of
populist objectives. Fidesz’s illiberal playbook made greater
and more frequent use of nativist policymaking compared
to PiS. In any case, it is clearly not possible to understate the
relevance of the populist ideological component of the
governance of illiberal actors in the two countries.

Two main conclusions can be drawn from our compari-
son of Hungary and Poland. First, there is no single path to
illiberal democracy. Illiberals in power have a common set
of goals with respect to the ways in which they seck to
change the political system and its institutions from the
inside, but objective conditions such as the size of their
majorities, the strength of the opposition, and the capacity
of institutions to resist colonisation and subversion mandate
varying strategies. Once illiberal policies are successfully
enacted in ways which exploit the imprecise or ambiguous

Table 1
Summary of illiberal changes, per country
Country Forging Bending Breaking
Hungary Family Church recognition Border crossing
Foetus Constitutional Court Border pushbacks
protection Constitutional drafting Detention of asylum-seekers
Gender studies Homelessness
National Election Commission Lex CEU
NGO funding and taxation Media package
Strikes Stop Soros
Poland Civil society Presidential prerogatives ‘Judge-doubles’
oversight Constitutional Tribunal Ignoring of Tribunal rulings

Abortion laws

Ad hoc legislation

Politicisation of judiciary
Usurpation of constitutional bodies

Appointment of Tribunal president
Retirement age for judges

Abuse of private members’ bills

Note: Populist changes in regular font; nativist changes in bold. Changes in the law on strikes and regarding the media landscape (in

italics) are seen to respond to both populist and nativist goals.
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wording of legislation, this enables illiberal governments to
vindicate subsequent illiberal changes as procedurally lawful
(Scheppele 2018). This then complicates responses to
processes of autocratisation, since what were once assumed
to be inadmissible actions are no longer unambiguously
sanctionable. At the same time, there is no evidence of
perfect legitimacy in the policymaking of illiberal govern-
ments, since their playbook frequently indulges in cases of
breaking. It is to these occurrences that the democratic
publics and overseeing actors must train their eye and start
looking for dangerous signs. Second, despite the existence of
different paths to autocratisation, illiberals in power never-
theless rely on a common playbook; a set of strategies to
attain policy results that are rooted in ideological goals. Our
distinctions between types of illiberal policy change there-
fore nuance the notion of a common pathway to autocra-
tisation in Hungary and Poland, and in Central and Eastern
Europe more broadly, showing that even parties that are
often likened to each other may follow distinct paths of
their own.

The successes of Fidesz and PiS not only in governing,
but in governing on their own terms, refute two common
wisdoms about populists: that they invariably fail once
confronted with the responsibility of governing, and that
they can only succeed by moderating their most contro-
versial ideological stances. Both parties achieved re-
election without backtracking on their implementation
of the illiberal playbook, their core nativist agenda, or the
ancillary populist worldview in which they couch that
agenda, and both have fundamentally altered the nature
of the political systems in which they and other political
forces operate. As such, Hungary and Poland are at the
vanguard of a new type of political system; one which
preserves the procedural vestiges of democracy while
hollowing out its liberal content. If subversion of democ-
racy used to take place via coups or electoral fraud,
protagonists of the “third wave of autocratisation”
(Lithrmann and Lindberg 2019) are more likely to assert
a licence for executive aggrandisement on the basis of a
strong democratic mandate, exploiting legal and proced-
ural ambiguities (Landau 2013), engaging in strategic
manipulation of the electoral process (Bermeo 2010),
and deploying subtle but cumulatively powerful repressive
measures against civil society and the media (Huq and
Ginsburg 2018). Moreover, in the face of persistent
violations of European values and rules, supranational
institutions have failed to act as “guardians of the treaties”
and to enforce their predicates (Miiller 2013; Kelemen
2017), in effect depriving the EU of its external constrain-
ing power on illiberal governments hijacking democracy
(cf. Rovira Kaltwasser and Taggart 2016).

The tripartite schema of forging, bending, and breaking
that we have applied to the cases of Hungary and Poland
may also fruitfully be extended to other cases. Indeed, it is
plausible to assume that other illiberal political forces may
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follow suit. At the time of writing, both Fidesz and PiS are
discussing the creation of a pan-European political struc-
ture explicitly aimed at countering the hegemony of the
liberal consensus. If such a structure were created, it would
provide resources for policy learning, facilitating forging
intellectual support for the establishment of counter-
hegemonic norms in the interpretation of legislation,
facilitating bending; and mechanisms of mutual insulation
from legal consequences at the EU level, facilitating break-
ing. Both the goal and the means of this form of auto-
cratisation are attractive to illiberal actors, who seek to
preserve the majoritarian legitimacy in democracy while
jettisoning the liberal constraints on majoritarianism.
The damage wreaked on the democracies of Hungary
and Poland in recent years is testament to just how
easily and variably this form of autocratisation can be
achieved.
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Notes

1 In its objection to liberal constitutional dictates and
the protection of the rights of minorities, illiberalism is
a feature common to both populism and nativism.

2 With specific reference to the cases of Fidesz and PiS,
our discussion of illiberal governance should be
understood in terms of populist radical right govern-
ance. Populism and nativism are common ideological
features of the populist radical right; Mudde 2007.

3 Fidesz technically governs in alliance with the Chris-
tian Democratic People’s Party (KDNP), its de facto
“satellite party” since 2005.

4 Due to a much lower proportion of wasted votes in
comparison with 2015, PiS’s increased share of votes
did not lead to a greater share of seats, and it lost its
majority in the Senate.

5 These changes also run counter to Article IX of the
Fundamental Law on freedom and diversity of press.

6 As of July 2015, Hungarian Radio, Hungarian Tele-
vision, and the Hungarian News Agency were merged
with Duna Television under the new name Duna
Media Service Provider.

7 In December 2020, the European Court of Justice
declared the deportation of asylum-seekers by Hun-
garian authorities unlawful.

8 InMay 2020, the European Court of Justice ruled that
the detention of asylum-seckers amounted to illegal
detention under the EU law, which effectively
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deprived them of freedom of movement. In response
to this ruling, the Hungarian government announced
it would close its border camps.

9 In a judgement delivered in October 2020, the
European Court of Justice deemed Lex CEU incom-
patible with the Charter of Fundamental Rights of the
EU and violating Hungary’s commitments within the
framework of the World Trade Organisation.

10 The Polish president is potentially a powerful brake on
the governing majority, possessing the power to veto
legislation that can be overturned only with the votes
of three-fifths of parliament. However, President
Duda very rarely defied the government, and often
acted in ways which facilitated the swift passage of
constitutionally dubious legislation.

11 We contend that the populist radical right objects to a
pluralistic media system both from a populist and a
nativist perspective. Populism in power will perceive a
critical media as inimical to the general will of the
people; nativism in power will deem dissenting (e.g.,
progressive) stances as politically motivated.

12 The closing provisions of the 2011 constitution also
repealed those Court decisions taken before the
enforcement of the new text. Moreover, the Funda-
mental Law established the Curia as the new organ
devoted to administering justice, prematurely ter-
minating the mandate of the President of the Supreme
Court as well as the President and members of the
National Council of Justice.

13 The autonomy of the State Audit Office (ASZ) could
also be questioned. Its President, elected with a two-
thirds majority for a term of twelve years, is currently a
former Fidesz MP. In 2017, the ASZ fined Fidesz’s main
challenger, Jobbik, on grounds of illicit campaigning,
putting into question the very existence of the party.

14 Illiberals in power might curtail the right to strike in
response to nativist and populist objectives. Employ-
ees discontinuing their work can be interpreted as
“enemies of the people,” for the direct challenge they
pose to illiberals in power and their questioning of the
majoritarian legitimacy populists claim. But they can
also be framed as “enemies of the nation,” for workers
are likely to embody critical or oppositional stances in
political terms.

15 InaJune 2020 verdict, the European Court of Justice
deemed these provisions discriminatory and unjusti-
fied, and ruled that the Hungarian government
amends or repeals the law.
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