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Procedural Rationality Review after Animal Defenders
International: A Constructively Critical Approach

Patricia Popelier*

Procedural rationality review — Quality of law-making — Fundamental rights —
Relation to margin of appreciation — Guidelines to avoid the use of double
standards

Throughout the years, the European Court of Human Rights has developed a no-
ticeable, albeit not quite coherent practice of procedural rationality review.
Procedural rationality review entails the Strasbourg Court’s consideration of the qual-
ity of the decision-making process at the legislative, administrative, and judicial
stages to assess whether government interference in human rights was proportional.!
In view of the idea of parliamentary autonomy, especially in jurisdictions organised
on the principle of political constitutionalism,? review of the legislative procedure is
the most contentious aspect. A milestone case in this respect was Hatton v the UK.
The Court acknowledged that is was up to the national authorities to balance envi-
ronmental and economic interests in the complex topic of aircraft noise pollution. It
considered that it could nevertheless investigate the decision-making procedure to
make sure that the national authorities had carried out a careful balancing exercise.
The first chamber considered that the UK government had violated Article 8 of the
Convention for not having made ‘specific and complete studies’ that allowed for the

*Full Professor of Constitutional Law at the University of Antwerp. The author wishes to thank
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1Apart from numerous stand-alone papers in books and journals, edited volumes and special jour-
nal issues have recently been devoted to this topic, see in particular: J. Gerards and E. Brems, Procedural
Review in Fundamental Rights Cases (Cambridge University Press 2017); K. Messerschmidt and
D. Oliver-Lalana (eds.), Rational Lawmaking under Review (Springer 2016); R. Ismer and
K. Messerschmidt, Evidence-based judicial review of legislation, special issue of TPLeg (2016, Vol.
2); S. Rose-Ackerman et al., Due Process of Lawmaking (Cambridge University Press 2015).

2See. M. Goldoni, “Two Internal Critiques of Political Constitutionalism’ (2011) 10
International Journal of Constitutional Law p. 932-933.
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‘right’ balance to be achieved. The Grand Chamber, however, upheld the legislation
after relaxing the standard to be applied to the requirement that the law be based on
‘appropriate’ investigations and studies.’

Earlier research has highlighted the development of the procedural rationality
review in the case law of the Strasbourg Court. The Grand Chamber added to it
in Animal Defenders International v the United Kingdom (henceforth ADI),> with
the introduction of the general-measure doctrine, the principles of which were
repeated in subsequent judgments.® Since then, the fear has been voiced that pro-
cedural rationality, rather than enabling supranational oversight where wide dis-
cretion has been granted to national authorities, is used to avoid fundamental
rights protection even where the margin of appreciation for the national authori-
ties is narrow, and that inconsistency in the use of this type of review leads to
double standards. This raises urgent questions as to the method and consequences
of procedural rationality review when parliamentary acts are at issue. This article
will, therefore, discuss the method of procedural rationality review of parliamen-
tary acts and propose four rules of thumb.

The paper is structured as follows. The first section explains the general mea-
sure doctrine as developed in the Strasbourg case law since ADI. Next, a general
framework for procedural rationality review of parliamentary acts is proposed,
starting with a typology based on the purposes of such review, and then proposing
the rules of thumb. These rules of thumb are related to the questions that have
arisen from ADI and subsequent case law. One question is whether the Court
should first establish a wide margin of appreciation for the legislator or whether,
conversely, the quality of the lawmaking process should impact on the scope of
such a margin. A related question is whether the quality of the lawmaking proce-
dure justifies an outcome that is highly dubious from a fundamental rights point
of view, especially in the light of precedent, or whether it should only be invoked
if it is difficult to make such an assessment at first view. The last question elab-
orates on what procedural rationality review involves: how deeply may the Court
interfere with the quality of the lawmaking process in general, and the parliamen-
tary debate in particular, given the principle of parliamentary sovereignty?
Throughout the article, the Strasbourg case law will be tested against this frame-
work. The paper winds up with a conclusion.

3ECtHR 2 October 2010 and Grand Chamber 8 July 2003, Case No 36 022/97, Hatton v the
United Kingdom.

4For an overview, see P. Popelier, “The Court as Regulatory Watchdog: the Procedural Approach
in the Case Law of the European Court of Human Rights’, in P. Popelier et al. (eds), 7he Role of
Constitutional Courts in Multilevel Governance (Intersentia 2012) p. 257-265.

SECtHR 22 April 2013, Grand Chamber, Case No. 48 876/08, Animal Defenders International
v the United Kingdom.

%See the case law discussed below.
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THE GENERAL MEASURE DOCTRINE

ADI v the UK revolved around a non-governmental organisation that campaigns
against all forms of cruelty to animals. For one of its campaigns, in which it
criticised the keeping and exhibition of primates and their use in television
advertising, ADI had developed a television advertisement that compared a caged
primate with a four-year-old girl in chains. The Broadcast Advertising Clearance
Centre declined to allow the advertisement to be broadcast, due to a breach of the
Communications Act 2003. As a result, the advertisement was not broadcast on
television, although it could be viewed on the internet. ADI initiated proceedings
requesting a declaration of incompatibility, but its claim was dismissed succes-
sively by the High Court and the House of Lords.

When ADI thereupon turned to the European Court of Human Rights, it was
believed that the prohibition would not withstand the test at the Strasbourg
Court, considering the importance attached to political speech and in the light
of precedents such as Verein gegen Tierfabrike (VgT) and TV Vest.” The applicant
in VgT, like ADI, was a non-governmental organisation that campaigned for the
protection of animals. It had been prohibited from broadcasting a television
advertisement aimed at industrial meat production for the same reasons as those
at play in ADI. The European Court of Human Rights acknowledged that the ban
on political advertisement had a legitimate aim as it served to prevent powerful
groups from obtaining a competitive political profit, thus ensuring the indepen-
dence of broadcasters and sparing the political process from undergoing undue
commercial influence.® It reproached the Swiss authorities, however, for not hav-
ing demonstrated why the prohibition also applied to Vg7, as the latter was by no
means a financially powerful group.’

In ADI, the UK Courts replied to this reproach by agreeing with the UK
Parliament’s assumption that it was difficult to make such distinctions in law; this
would create uncertainty, invite litigation, and could be circumvented through the
formation of smaller, splintered groups.!® The UK government played out this
argument as an intervening party in the case of 7V Vest v Norway. In that case,

7See, amongst others, T. Lewis, ‘Reasserting the Primacy of Broadcast Political Speech after
Animals Defenders International? — Rogaland Pensioners Party v Norway’, 1 journal of Media
Law (2009) p. 48; A. Scott, ‘A Monstrous and Unjustifiable Infringement?: Political Expression
and the Broadcasting Ban on Advocacy Advertising’, 66 Modern Law Review (2003) p. 224.

SECtHR 28 June 2001, Grand Chamber, Case No. 24 699/94, Verein gegen Tierfabriken v
Switzerland, para. 61.

Para. 75.

19 4nimal Defenders International v The Secretary of State for Culture, Media and Sport [2006]
EWHC 3069 (Admin), paras. 79 and 103; Animal Defenders International v The Secretary of
State for Culture, Media and Sport [2008] UKHL 15, para. 31.
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the broadcasting company TV Vest had been fined for having broadcast a political
advertisement for the Pensioners Party. As an intervening party, the UK govern-
ment argued that “The Court appeared to have misunderstood the justification for
a ban on political advertising, namely the fact that such a ban could not distin-
guish between different groups by reference to the power, funds or influence
which they happened to have at a particular time’ and submitted a copy of
the House of Lord’s AD/ judgment.!' This did not convince the Strasbourg
Court, which simply stated that the prohibition and the fine were not propor-
tional, because the rationale of the law addressed the major political parties,
whereas the Pensioners Party was a small party for whose protection the ban
was actually intended, and paid advertising was its only means of reaching a
broader public.'?

Against this background, the Grand Chamber’s judgment in AD/, deciding in
favour of the prohibition by nine votes to eight, came as a surprise. One might have
seen a harbinger in Murphy v Ireland, in which a total ban on religious advertising
on radio and television had been deemed proportional, but in that case, religious,
not political speech was at stake, and the margin of appreciation had been wide. The
Court explicitly mentioned that this distinguished the case from VgT.'

In ADI, the Court repeated that for restriction of debate on matters of public
interest the margin of appreciation for the national authorities is narrow.'
However, it then introduced a general-measure doctrine, holding that when a
general measure is at stake, ‘the more convincing the general justifications
[...]are, the less importance the Court will attach to its impact in the particular
case’.l®> The central question was, therefore, not whether less restrictive rules
should have been adopted, but whether the legislature had acted within its margin
of appreciation when striking the balance it did.!® To that end, the Court held
that it needed to assess the underlying legislative choices, taking into account the
quality of the parliamentary and judicial review of the necessity of the measure as
well as the risk of abuse if a general measure were to be relaxed.!” The Court
emphasised that it considered the quality of the national parliamentary and judi-
cial reviews as of ‘central importance’.18 It was more than satisfied in this case,
praising the examination in Parliament of the cultural, political and legal aspects

HECtHR 11 December 2008, Case No. 21132/05, TV Vest and Rogaland Pensjonistparti v
Norway, paras. 55, 57.

2Daras. 72-73.

BECtHR 10 July 2003, Case No. 44179/98, Murphy v Ireland, para. 67.

Y A nimal Defenders International v the United Kingdom, supra n. 5, para. 104.

5Para. 109.

1Para. 110.

7Para. 108.

18Paras. 108, 113.
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of the prohibition as ‘exceptional’.!® It referred to this ‘particular competence of
Parliament and the extensive pre-legislative consultation on the Convention com-
patibility’ to explain the degree of deference shown by the UK courts, and was
charmed by the level of detail by which the proportionality of the prohibition
was nonetheless debated before the High Court and the House of Lords.?
The Court again underlined the ‘considerable weight’ it attached to ‘exacting
and pertinent reviews by national parliamentary and judicial bodies, before
advancing some more substantial arguments.*! It noted that the prohibition only
applied to paid political advertising and was confined to the most influential
media, radio and television, whereas alternative media remained available.??
Addressing the applicant’s argument that a distinction should be made between
political groups and social advocacy groups, the Court agreed with the UK
Government that such differentiation was not feasible and would lead to uncer-
tainty and litigation.?* Finally, the Court did consider the concrete impact in the
present case but held that it did not outweigh the justifications for the general
measure since the applicant could still make use of alternative media.?*

Given this unexpected turn, it was to be expected that there would be sharp
criticism of the Grand Chamber’s decision. Points of concern were raised by the
dissenting judges and underlined in the scholarly literature. For example, ques-
tions were raised as to the origin of the ‘general measure’ doctrine,? the unclear
distinction between a ‘general measure’ on the one hand and a ‘blanket ban’ on
the other,2° whereas the designation of a prohibition as one or the other would
likely determine the outcome of the case, and the residual authority of precedent
such as Vg7'*” Most important for this paper, however, is the criticism of the
central importance given to the quality of parliamentary debate. The Court
was reproached for dramatically reducing the intensity of its examination, whereas
‘it is difficult to see, from the rights-holder’s perspective, why the quality and
quantity of debate should have a determinative impact on whether there has been
a violation of his or her rights’.28 Or, in other words, ‘the fact that a particular

9Para. 114.

2Para. 115.

21Para. 116.

22Para. 119.

23Para. 122.

2Dara. 124.

2The Court gave the impression that it relied on precedents even when there were none, Lewis,
supran. 7, at p. 471. See also Joint Dissenting Opinion of judges Ziemele, Sajé, Kalaydjieva, Vucinic
and De Gaetano, para. 8.

261 ewis, supra n. 7, p. 470.

27 ewis, supra n. 7, p. 472.

28] ewis, supra n. 7, p. 468.
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topic is debated (possibly repeatedly) by the legislature [does not] necessarily
mean that the conclusion reached by that legislature is Convention compliant’.?
Also, this could lead to a degree of incoherence in fundamental rights protection,
since identical measures could be assessed differently, depending on the intensity
of the parliamentary debate,?® or depending on the origin of the interference.’!
This would lead to a ‘double standard’.

The general reproach seems to be that the Court turned to procedural rationality
review in order to justify what would otherwise have been considered a violation of a
Convention right. The suspicion was voiced that the Strasbourg Court, faced with
growing hostility in the UK and confronted with calls for a stronger concept of
subsidiarity after the Brighton Declaration, was mainly trying to appease the
United Kingdom.33 In this respect, ADI deviates from the rationale for procedural
rationality review as explained in the milestone judgments handed down in Hatton v
the United Kingdom. In that case, the Court accorded a wide margin of appreciation
to the national authorities, although emphasising that the Court nevertheless
remains empowered to scrutinise procedural aspects.>* Procedural rationality review
was thus invoked as a tool to secure fundamental rights protection even when wide
discretion has been granted to the national authorities.?® If the Court is unable to
assess the substantive merits of a law, it assesses whether the legislator has, at least,
substantively considered the competing interests at stake and whether sufficient safe-
guards to that end have been built into the decision-making process. By contrast,
after ADI, the Court has been reproached for using procedural rationality review to
avoid fundamental rights protection even when the margin of appreciation for the
national authorities is narrow.

The general measure doctrine was repeatedly invoked in subsequent cases. In
several, the Court was satisfied by the quality of the parliamentary review, in
isolation or in conjunction with judiciary review.®® It stressed that the central
question under the general measure doctrine was not whether less restrictive rules

oint Dissenting Opinion of judges Ziemele, Sajé, Kalaydjieva, Vucinic and De Gaetano, para. 9.

NLewis, supra n. 7, p. 469.

31oint Dissenting Opinion of judges Ziemele, Sajo, Kalaydjieva, Vucinic and De Gaetano, para. 10.

Joint Dissenting Opinion of judges Ziemele, Sajé, Kalaydjieva, Vucinic and De Gaetano,
paras. 1, 10.

33 ewis, supran. 7, p. 474; F. De Londras and K. Dzehtsiarou, ‘Managing Judicial Innovation in
the European Court of Human Rights’, 15 Human Rights Law Review (2015) p. 538; P. Popelier
and C. Van De Heyning, ‘Subsidiarity Post-Brighton: Procedural Rationality as Answer?’, 30 Leiden
Journal of International Law (2017) p. 19 at p. 21.

34 Hatton v the United Kingdom, supra n. 3, paras. 99-104.

3P. Popelier and C. Van De Heyning, ‘Procedural Rationality: Giving Teeth to the
Proportionality Analysis’, 9 EuConst (2012) p. 232.

36Grand Chamber 27 June 2017, Case No. 931/13, Satakunnan Markkinapirssi Oy and
Satamedia Oy v Finland; Grand Chamber 6 November 2017, Case No. 43494/09, Garib v the
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should have been adopted and that, without the contested rule, the legitimate aim
could never have been achieved, but whether there had been relevant and suffi-
cient grounds for the legislature’s choice.”

The criticism kept resonating, to the point that the focus on the legitimacy of a
measure that follows from the general measure doctrine, made the proportionality
test ‘cosmetic’ and the outcome of the assessment a ‘foregone conclusion, if not a
fatality’.?® Nonetheless, the general measure doctrine does not by definition give
Contracting Parties licence to constrain fundamental rights. In some cases, the
general measure doctrine did not prevent the Court from finding a violation.
In Bayev v Russia, the Court reiterated that, under the doctrine, the more con-
vincing the general justifications for a general measure are, the less importance
the Court will attach to its impact in the particular case. Here, however, the gov-
ernment had provided no sound justification whatsoever for the legislative ban on
‘propaganda of non-traditional sexual relations aimed at minors’.** In Ognevenko,
the Strasbourg Court argued that the dismissal of a locomotive driver, which
interfered with the applicant’s right to strike based on the right of association
in Article 11 ECHR, did not rise to the level of being necessary in a democratic
society. To come to that conclusion, it first repeated the principles laid down
in ADI that govern the assessment of legislation.40 Next, it expressed dissatisfac-
tion with the quality of the parliamentary procedure: the absence of information
explaining the general policy choice of a ban on the railway workers’ right to
strike; the absence of a risk assessment to assess potential abuse were the prohibi-
tion to be removed; the absence of any consideration of alternatives to imposing a
ban, such as minimum services.!

The general measure doctrine, however, provides grounds to accuse the Court
of and criticise if for applying a double standard. In Ognevenko, the dissenting
judge accused the Court of sloppiness, of taking on ‘an enlightenment role’ by
imposing and even inventing European standards and by finding a violation
‘for pedagogical purposes’, which is ‘quite humiliating for the national authori-
ties’.* Importantly, he reproached the Court for deviating from the principles
under the general measure doctrine by which the question should not be whether

Netherlands; Grand Chamber 4 April 2018, Case No. 56402/12, Correia de Matos v Portugal; Grand
Chamber 11 December 2018, Case No. 36480/07, Lekic v Slovenia.
S’ECtHR 4 April 2018, Case No. 56402/12, Correia de Matos v Portugal, para. 151.
*#Dissenting Opinion of Judge Pinto de Albuquerque joined by Judge Vehabovic, Grand
Chamber 6 November 2017, Case No. 43494/09, Garib v the Netherlands, para. 12.
3ECtHR 20 June 2017, Case No. 67667/09, Bayev v Russia.
4OECtHR 20 November 2018, Case No. 44 873/09, Ognevenko v Russia, para. 69.
4IECtHR 20 November 2018, Case No. 44 873/09, Ognevenko v Russia, paras. 75-78.
“Dissenting Opinion of Judge Dedov, para. 6.
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less restrictive rules should have been adopted, or whether the State could prove
that without the measure the legitimate aim would not have been achieved.*?

This illustrates the growing concern that the increasingly prominent role of the
margin of appreciation and the subsidiarity principle is only being applied to certain
Contracting Parties, at the risk of this use of double standards ‘downgrading’ the role
of the Strasbourg Court and diminishing its authority to that of a non-judicial
advisory committee of experts.* Consistency of purpose and method is thus of
utmost importance. The remainder of this article will, therefore, discuss the method
of procedural rationality review when parliamentary statutes are at issue.

MODELS FOR PROCEDURAL RATIONALITY REVIEW

The procedural rationality review of parliamentary procedures is, although it can
be observed in the case law of European as well as national courts,®
recent practice. This raises the question of why courts should suddenly feel the
urge to assess the quality of parliamentary procedures to adjudicate fundamental
rights issues. Courts do not always articulate their reasons for engaging in it, but in
fact, procedural rationality review may serve as: (i) a substitute for substantive
review; (ii) an escape route; or (iii) a tool to strengthen the proportionality analy-
sis. In what follows, these are labelled, respectively, the substitute model, the
escape route model, and the compensatory model.*®

In its most radical version, the promotion of procedural rationality review as a
substitute for substantive review disguises the aversion towards the very notion of
judicial review of parliamentary acts — in general, but especially by a supranational
court.*’ Such scepticism is based upon the conviction that Parliament is in all
circumstances ‘better placed’ to adjudicate fundamental rights issues. Scrutiny
of the decision-making procedure, then, only resolves the tension if it serves
to support the parliamentary act, not if it is used to criticise the parliamentary
procedure. On the contrary, a judicial critique of parliamentary processes is
regarded as even more intrusive than a substantive review.*® Strikingly, while
the UK Courts remain reluctant to conduct procedural inquiries, even when

a relatively

Sbid., para. 20.

44Grand Chamber, 17 January 2017, Case No. 57592/08, Hutchinson v the UK, Dissenting
Opinion of judge Pinto de Albuquerque, para. 38.

4 See the literature referred to in n. 1.

“4For a different and broader take, see E. Brems, “The “Logics” of Procedural-Type Review by the
European Court of Human Rights’, in Gerards and Brems, supra n. 1, at p. 18-34.

“7For this connection, see also A. Sathanapally, “The Modest Promise of “Procedural Review” in
Fundamental Rights Cases’, in Gerards and Brems, supra n. 1, at p. 49-56.

“48Rose-Ackerman et al., supra n. 1, at p.185.
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reviewing Acts of Parliament under the Human Rights Act 1998,% in ADI they
did refer to the parliamentary process, but only to praise its quality and uphold the
law. More generally, as Kavanagh demonstrates, on the occasions that the UK
Courts do take the parliamentary debate into account, this is most often done
to support the compatibility of the parliamentary Act with fundamental rights
obligations; only rarely is a lack of consideration of parliamentary debate referred
to when criticising a parliamentary Act.>® Strikingly, proponents of this view tend
to distinguish ‘well-functioning democracies’ from underperforming democracies,
pleading that procedural rationality review should replace substantive review only
in the former — undefined — cases.’! This not only opens the door to double stand-
ards; it flatly advocates it.

In a milder version, procedural rationality review substitutes for substantive
review in a model characterised by judicial restraint. The thoroughness of parlia-
mentary debate signals the quality of the democratic process, and this reduces the
role of the courts. Here as well, a model of political constitutionalism that keeps
the organisation of checks and balances within the political sphere52 is favoured,
although the possibility that Parliament may not have fulfilled its function
remains an option, thus leaving room for more intensive judicial scrutiny. It
has been noted that the political process can sometimes be lacking, and that a
parliamentary majority can sometimes mask regulatory commandeering by special
interest groups.”® In this model, the quality of parliamentary debate is used as a
lock on the margin of appreciation: if the parliamentary debate was rigorous, the
margin is wide, and the Strasbourg Court will remain aloof, and vice versa. The
crossing point between the mild and radical versions lies in the criteria used to
assess the quality of parliamentary debate.’* In the milder version, the criteria
are more detailed as to which safeguards should be expected to be found in
the process, with more weight given to whether individuals or minority groups
have had a voice in the debate. In the more radical version, the criteria are vague,
which increases the risk of arbitrary use.

#See A. Kavanagh, ‘Proportionality and Parliamentary Debates: Exploring Some Forbidden
Tertitory’, 34 Oxford Journal of Legal Studies (2014) p. 445-446; R. Masterman, Process and
Substance in Judicial Review in the United Kingdom and at Strasbourg: Proportionality,
Subsidiarity, Complementarity?’, in Gerards and Brems, supra n. 1, at p. 243.

50Kavzmagh, supra n. 49, p. 456-463.

51See M. Reiertsen, The European Convention on Human Rights’ Article 13. Past, present and future
(PhD thesis, University of Oslo 2017).

520n constitutional pluralism, see Goldoni, supra n. 2, 926-949.

37, Ely, Democracy and Distrust (Harvard University Press 1980); V. Goldfeld, ‘Legislative due
process and simple interest group politics ensuring minimal deliberation through judicial review of
congressional processes’, (2004) 79 NYU L Rev 396.

>4See Sathanapally, supra n. 47, at p. 5660 for guidelines to assess the deliberative nature of the
parliamentary process.
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From a more tactical point of view, procedural rationality review can serve as
an escape route. Messerschmidt has noted that ‘in the beginning’, even the
German Constitutional Court, which has the longest track record when it comes
to this type of review, used procedural rationality review ‘as a stopgap’: ‘in some
hard cases the Court did not want to sustain a motion nor did he dare to overrule
it’.%% Tactical considerations fit in with a case-to-case approach, but even then, the
Court will, at some point, need to indicate when and how this type of review
should be used, if only to bring a bit of coherency to its case law and to avoid
being labelled arbitrary.

For a fundamental rights court, the purpose of procedural rationality review as
a tool to protect fundamental rights makes the most sense when the Court is
unable to substantively assess the merits of a case. In the literature, this is called
the ‘compensatory function’.>® If priority is given to national authorities in a spe-
cific case, this is not based simply on irrefutable grounds of national or parliamen-
tary sovereignty. Instead, the European Court of Human Rights names three
reasons for giving priority to national authorities: their ‘direct democratic legiti-
mation’; the fact that they are ‘better placed to evaluate local needs and condi-
tions’; and so that they have special weight in matters ‘of general policy, on
which opinions within a democratic society may reasonably differ widely’.””
This corresponds to the three main reasons identified in the literature for deter-
mining the margin of appreciation: democratic legitimacy; expertise; and the
(absence of) common practice of states.’® Democratic legitimacy presupposes that
a substantive debate has taken place; expertise presupposes that this was an
informed debate, based on evidence and knowledge rather than mere assump-
tions.”® Procedural rationality review, then, tests whether the assumption that
the national Parliament was better placed to make a legitimate, informed and
expert-based decision, was correct. While, in practice, the European Court of

K. Messerschmidt, “The Race to Rationality Review and the Score of the German Federal
Constitutional Court’, 6 Legisprudence (2012) p. 361.

50K, Messerschmidt, Gesetsgebungsermessen (Nomos 2000) p. 865-874; A.D. Oliver-Lallana, ‘On
the (Judicial) Method to Review the (Legislative) Method’, 3 7PLeg (2016) p. 139.

STECtHR 1 July 2014, Grand Chamber, Case No. 43 835/11, S.A.S. v France, para. 129. See also
R. Spano, “The European Court of Human Rights and National courts: a constructive conversation
or a dialogue of disrespect’, Torkel Opsahl Memorial Lecture 2014, Norwegian Center for Human
Rights, 28 November 2014, p. 6.

58A, Legg, The Margin of Appreciation in International Human Rights Law: Deference and
Proportionality (Oxford University Press 2012) p. 17; M. Saul, “The European Court of Human
Rights’ Margin of Appreciation and the Processes of National Parliaments’, 15 Human Rights
Law Review (2015) p. 7.

»Popelier and Van De Heyning, supra n. 33, p. 10-12.
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Human Rights never relies on procedural assessment alone,% in this model it, in
essence, merges it with its substantive procedural review.’!

A finding that the Strasbourg Court shifts back and forth between these
rationales is understandable, considering the increasing criticism voiced over
the past few years of its interference in domestic affairs. It is important for
the Court to be perceived as a legitimate body in the interest of staving off
demise or reform.®? The recourse to procedural rationality review could, there-
fore, be explained as the result of the emphasis on the subsidiarity principle and
the margin of appreciation, laid down in Protocol No. 15, to ensure more
respect for the local dimension of human rights.63 Whether the (milder) sub-
stitute model or the compensatory model is to be preferred is, thus, open to
discussion. In taking a position in this discussion, legal culture will probably
play some role of significance,* although strategic considerations may also carry
weight. Abundant empirical research has shown the importance of strategic con-
siderations in explaining the behaviour of courts.®> Gerard’s observation that the
European Court of Human Rights tends to turn to procedural review
especially in cases with ‘a high degree of sensitivity’®® would seem to indicate
strategic considerations. Yet, if a substitute model is to ease relations between
Court and Contracting Parties, it will not be very successful unless it elides into
a more radical version. As Angelika Nussberger, a judge at the Strasbourg Court,
has noted, if the Court’s review results in criticism of domestic procedures,
this may cause even more tension in that relationship.67 At the same time,

607, Gerards, ‘Procedural Review by the ECtHR: A Typology’, in Gerards and Brems, supra n. 1,
p. 145.

61A. Alemanno, ‘The Emergence of the Evidence-based Judicial Reflex: A Response to Bar-
Siman-Tov’s Semiprocedural Review’, 1 TPLeg (2013) p. 1; K. Messerschmidt, “The Procedural
Review of Legislation and the Substantive Review of Legislation: Opponents or Allies?’, in
Messerschmidt and Oliver-Lalana, supra n. 1, p. 375, 391.

2B, Cali et al., “The Legitimacy of Human Rights Courts: A Grounded Interpretivist Analysis of
the European Court of Human Rights’, 35 Human Rights Quarterly (2013) p. 959.

63Brems, supra n. 46, p. 22-23; S. Lambrecht, ‘Assessing the Existence of Criticism of the
European Court of Human Rights’, in P. Popelier et al. (eds), Criticism of the European Court of
Human Rights (Cambridge, Intersentia 2016) p. 522-524; A. Nussberger, Procedural Review
by the ECtHR: View from the Court, in Gerards and Brems, supra n. 1, p. 172-173.

64See in this sense G. Liibbe-Wolff, ‘Constitutional Courts and Democracy. Facets of an
Ambivalent Relationship’, in Messerschmidt and Oliver-Lalana, supra n. 1, p. 21.

%5Most research concentrates on the US Supreme Court, although empirical analysis of European
Constitutional Courts is on the rise. See most recently J. De Jaegere, Judicial Review and Strategic
Behaviour (Intersentia 2019).

%6Gerards, supra n 60.

’Nussberger, supra n. 63, p. 163.

https://doi.org/10.1017/5157401961900021X Published online by Cambridge University Press


https://doi.org/10.1017/S157401961900021X

Procedural Rationality Review 283

the discretionary use of process review by the European Court of Human Rights
has been identified as a point of concern.®® Guidelines for more consistent use of
procedural rationality review should, therefore, be welcomed.

In this paper, the position is taken that for a fundamental rights court, the
compensatory function is the most promising model; it would seem to offer
more protection for individuals and under-represented groups against majority
groups and entail less risk of arbitrary use, while still respecting the local dimen-
sion of human rights adjudication.®” By contrast, the substitute model proceeds
from the assumption that a diligent parliamentary process leads to a reasonable,
Convention—compliant outcome. However, quoting Nussberger once more,
‘while there might be a presumption that an unfair procedure leads to an unfair
result, there is no guarantee that sound procedures result in fair outcomes’.”?
Elsewhere as well, it has been noted that ‘when procedural review is not added
to or integrated into substantive scrutiny, but is instead used to replace substan-
tive review, there is a real risk that a tendency towards proceduralisation of
review would lead to weakening substantive rights protection’.71 Therefore, this
paper presents four rules of thumb as a general framework for the consistent use
of procedural rationality review with the purpose of furthering the protection
of fundamental rights. Additionally, the last two rules of thumb can also serve
as guidelines for use of the mild substitute model. This links, in this respect,
in with the ‘modest role’ for procedural review by courts favoured by
Sathanapally.”?

The rules of thumb developed in the next sections are:

(1) The Court should turn to procedural rationality review when it is unable to sub-
stantively assess the merits of a case.

(2) Consequently, substantive arguments should prevail if there are serious grounds
to argue either conformity or violation of the challenged Act. Procedural ratio-
nality review can play a more important role when there are doubts, i.e. so-called
hard cases.

(3) Evidence used by Parliament should only be questioned if there are serious rea-
sons to doubt its quality.

(4) If the Court praises the quality of Parliamentary debate as a means of justifying a
questionable measure, it should, in particular, make sure that there was not only
extensive debate on the subject in general but that there was also an informed
discussion of the relevant legal questions in particular.

68Masterman, supra n. 49, p. 249.

®This was the position advanced in Popelier and Van De Heyning, supra n. 35.
70Nussberger, supra n. 63, p. 167.

71Brems, supra n. 46, p. 21.

72Sathanapally, supra n. 47, p. 74-75.
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WHEN SHOULD PROCEDURAL RATIONALITY REVIEW BE USED? THE
MARGIN OF APPRECIATION

If procedural rationality review is to serve as a tool to strengthen fundamental
rights protection, then it would make sense to turn to it only in those cases in
which the court is unable to substantively assess the merits of a case. From this
angle, the margin of appreciation becomes increasingly relevant. Procedural ratio-
nality review should play a more important role when the margin of appreciation
is wider and become less prominent when the margin of appreciation is narrow.
This is also how the current president of the European Court of Justice explains
why the Court is following the current trend of engaging in procedural rationality
review: it is an ‘interesting way’ of ensuring judicial scrutiny ‘in areas where the
[...] legislator enjoys broad discretion’” without ‘intruding into the realm of pol-
itics’.”? In this respect, it is important to understand the rationale behind the mar-
gin of appreciation as a tool for making the principle of subsidiarity operational.
In its case law, the European Court of Human Rights expresses some ambi-
guity about this relationship. Even though it often leaves a bit of uncertainty as to
the scope of the margin of appreciation, it usually turns to procedural rationality
review when the margin is relatively wide.”* For example, in cases like Hirst,”?
Hatton,”® Leca;;bentier,77 etc., the Court allowed a broad margin of appreciation.
ADI broke with this practice; the Court recognised — in line with its previous case
law — that in matters of political speech, ‘the margin of appreciation to be
accorded to the State in the present context is, in principle, a narrow one’.”8
Even though the Court went on to state that the lack of European consensus
had broadened the margin of appreciation,79 this only served to make it less nar-
row, not broader. In Ognevenko the Court left the question open, stating merely,
and more generally, that states have only a limited margin of appreciation in
assessing whether there is a ‘pressing social need’ to adopt certain measures.
This does not mean that procedural rationality review has no role at all when
the margin of appreciation is narrow; it can be invoked whenever the court is
unable to test the legislative assumption on which the law is based. However,

73K. Lenaerts, “The European Court of Justice and process-oriented review’, Research Papers in
Law (Bruges, College of Bruges, 2012) p. 15-16.

74Nussberger, supra n. 63, p. 174.

7SECtHR 30 March 2005 and Grand Chamber 6 October 2005, Case No. 74 025/01, Hirst
(No 2) v the United Kingdom, para. 41 resp. 61.

7Hatton v the United Kingdom, supra n. 3, paras. 100, 103.

77ECtHR 14 February 2006, Case No. 67 847/01, Lecarpentier v France, para. 44.

78 Animal Defenders International v the United Kingdom, supra n. 5, para. 104.

7PAt para. 123 — a consideration criticised in the Joint Dissenting Opinion of judges Ziemele,
Saj6, Kalaydjieva, Vucinic and De Gaetano, para. 15.

80ECtHR 20 November 2018, Case No. 44 873/09, Ognevenko v Russia, para. 67.
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it cannot take a prominent place; it only helps underpin the substantial assessment
of the case. For example, in Ognevenko the Court explained, referring to interna-
tional standards and discussion, why it was not convinced that railway transport
should be considered an essential service for which the right to strike could be
restricted. The Court, looking for evidence to the contrary, implicitly held that
the Russian parliamentary debate had been an uninformed deliberation rather than
examine it at any depth; the Government had not provided any evidence to sub-
stantiate the assumption that a complete ban on the right to strike for certain railway
workers was necessary. Nor had it considered alternatives to the ban or safeguards for
those prevented from exercising their right to strike.®! In ADI, by contrast, the mar-
gin of appreciation was relatively broad; the quality of parliamentary debate was
nevertheless considered ‘of central importance’ in deciding the case.®?

More ambiguity stems from the way the Court describes the relationship
between the margin of appreciation and procedural rationality review. In
Sukhoverskyy it held that ‘the extent of the State’s margin of appreciation depends
on the quality of the decision-making process’.®* This was applied in AD/ and other
cases.®* Phrased this way, the margin of appreciation should be broad if the decision-
making process is of high quality and narrow if it is not. The Court would then find
itself using the mild version of the substitute model, which, however, may easily flow
into its more radical version. By contrast, if procedural rationality review is to serve
as a tool to secure fundamental rights review when the Court is unable to assess the
merits of a case, it should first determine the scope of the margin of appreciation,
and only then resort to a review of the quality of the decision-making process. The
latter review should be used as part of the proportionality analysis, rather than to
determine the scope of the margin of appreciation.

The reproach voiced after ADI, i.e. that the Strasbourg Court focuses on the
quality of parliamentary debate in order to avoid substantive scrutiny of a law,
which at first sight might seem highly dubious in the light of earlier precedent,
should be taken seriously. This highlights the importance of defining the relation-
ship between procedural rationality review and the margin of appreciation; the
latter ‘determines the strength with which the state’s activity is scrutinized in a

particular instance’.®

81Paras. 76-78.

82 Animal Defenders International v the United Kingdom, supra n. 5, paras. 108, 113. While the
Court also gave substantive arguments, observers criticized the substantial reduction of intensity of
the substantive examination, Lewis, supra n. 7, p. 468.

83ECtHR, 28 March 2006, Case No. 13716/02, Sukhoverskyy v Ukraine.

84Bor example, ECtHR 11 December 2018, Case No. 36480/07, Lekic v Slovenia.

85Saul, supra n. 58, at p. 749.
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HarD cases

Animal Defenders International brings into sharp focus the discussion of whether
substance or procedure should prevail.®® The question is usually put as follows:
should a law be set aside as unconstitutional if it suffers from insufficient delibera-
tion and consideration of the facts, yet fully conforms with substantive constitu-
tional law? In the scholarly literature, it has been argued that it should not:
courts should only turn to procedural rationality review when there are doubts
about the constitutionality of the law®” or if the court has established an infringe-
ment but still has to determine whether the infringement was justiﬁed.88 Hence,
in Ognevenko, continued criticism by international organisations of the overly
restrictive labour regulations in Russia were able to raise doubts about the treaty-
conformity of the law. In ADI, however, the question was put in reverse: can a law be
deemed consistent with the terms of a treaty if it was the result of an adequate law-
making process, although its conformity with substantive law can be severely
doubted in the light of earlier precedent? The literature has warned of such a weak-
ening of the traditional standards of substantive review.®’

According to a minimalist view of judicial review, what matters is whether the
court can establish that the law infringes upon a fundamental right. The question
of whether the infringement was justifiable should be examined from an exclu-
sively procedural point of view. Or, in a more modest proposal, the ‘proportion-
ality stricto sensu test’ should at least be replaced by procedural review.”® ADI
conforms perfectly to this model. Whether the prohibition amounted to an
infringement of Article 10 ECHR was not discussed.”! In a second step, the qual-
ity of parliamentary and judiciary scrutiny was praised, which is why, in a third
step, the Court’s own proportionality test was less intensive. In Ognevenko, the
Court had not been convinced of the quality of domestic scrutiny and therefore
performed a more intensive proportionality test as a third step.

The criticism with which AD/was met, however, shows the risks of taking such
an approach; see the problems listed above. In the light of previous case law, the
expectations were that the European Court of Human Rights would find the pro-
hibition to violate the Convention and that the prominent place given to the qual-
ity of the legislative process suggested a double standard by which the review of

86For this dilemma, see Messerschmidt, supra n. 61, p. 386.

87Messerschmidyt, supra n. 55, p. 365. In this it differs from judicial review of the legislative pro-
cess: . Bar-Siman-Tov, “The Puzzling Resistance to Judicial Review of the Legislative Process’, 91
Boston University Law Review (2011) p. 1925.

88]. Bar-Siman-Tov, ‘Semiprocedural Judicial Review’, 6 Legisprudence (2012) p. 294.

89Goldfeld, supra n. 53, p. 391-392.

90Bar-Siman-Tov, supra n. 88, p. 294. Contra: Messerschmidt, supra n. 61, p. 397.

9 Animal Defenders International v the United Kingdom, supra n. 5, para. 78.
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identical measures could lead to different outcomes. In this light, it is concerning
that the Strasbourg Court chose to implicitly and not explicitly overrule precedents
like VgT and TV Vest. By neither giving reasons for overruling those precedents nor
explicitly defining their residual authority, the Court fed the suspicion that it had
used arbitrary grounds in order to appease the United Kingdom. The dissenting
judge’s criticism in Ognevenko adds to this impression. Whereas in ADI UK insti-
tutions were praised for their ‘exceptional’ level of scrutiny and in Satakunnan
Markkinapirssi Oy and Satamedia Oy the parliamentary review was considered ‘both
exacting and pertinent’,”? the dissenting (Russian) judge in Ognevenko felt that
higher standards were being imposed on the Russian legislature.”

The recommendation that results from this section, and which follows natu-
rally from the first rule of thumb, is that procedural rationality review should only
be allowed to play a prominent role in hard cases.”® A case is ‘hard’ if settling it
demands a balancing of interests the outcome of which cannot easily be predicted
on the basis of e.g. legal provisions, precedents or European consensus, or because
of the complexity of the case. If there are no serious grounds to doubt a law’s
conformity with fundamental rights obligations, there is no need to turn to pro-
cedural rationality review. Likewise, if such serious grounds do exist, procedural
rationality review may be used to support the proportionality analysis, although
substantive arguments should be allowed to prevail. The Ognevenko case lived up
to this recommendation, but the AD/ case did not.

THE INTENSITY OF PROCEDURAL RATIONALITY REVIEW: ASSESSING
EVIDENCE

As a dissenting judge in the Finnish case stressed, an appraisal of the quality of
parliamentary review can seriously constrict the ability of the court to contradict
the balance of competing interests struck by the legislature.” In the end, then, the
question is which standards the Court should use to assess the quality of the leg-
islative and judicial decision-making process.

The cheers for domestic scrutiny in certain cases (ADIL Satakunnan
Markkinaporssi Oy and Satamedia Oy) as opposed to its neglect in another

92Grand Chamber 27 June 2017, Case No. 931/13, Satakunnan Markkinapirssi Oy and
Satamedia Oy v Finland, para. 193.

93The majority was reproached for requiring an examination of alternatives, whereas this had
been not required of the legislature in other cases: Opinion para. 20. In addition, the judge felt
that the scrutiny performed by the Russian courts had not been taken seriously.

9%This is how the German Constitutional Court uses procedural rationality review, see
Messerschmidt, supra n. 61, p. 373-403.

9Dissenting Opinion Judges Sajé and Karakas, para. 19.
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(Ognevenko) leaves the contracting parties with little guidance and also carries the
risk of the Court being perceived as biased with regard to the quality of work
performed by domestic institutions.”® One way to alleviate that risk would be
to adopt standards that can be applied uniformly in all cases. This raises the ques-
tion of the intensity with which a court should review the quality of the legislative
process. Is it up to the court to lay down certain standards or impose a blueprint
for rational lawmaking and judicial review? Or should it be satisfied if there is
evidence that the issue has been extensively debated and that several considera-
tions have been taken into account? Should the Court simply check whether an
extensive debate has been held and that evidence was used, or should it also assess
the value of that evidence?

If deference is given to the legislature on the basis of its assumed expertise then
the court may safely assume that reliable evidence was used in the law-making
process.”” This approach is also given credence by the fact that judges often lack
the capacity to assess the quality of scientific evidence.”® The presumption may
then be reversed only if there are strong indications that the evidence is inade-
quate, e.g. if it is manifestly flawed or if the court has been given strong evidence
to the contrary. An example of the former situation can be found in Smith and
Grady v the United Kingdom. Whereas the Court, as a rule, refuses to discuss the
quality of evidence used by the national authorities,” there it raised explicit
doubts about the quality of the report that underpinned the policy of discharging
homosexual members of the armed forces. The Court argued that ‘the indepen-
dence of the assessment contained in the report is open to question given that it
was completed by Minister of Defence civil servants’, that the number of respond-
ents was too low, that the consultations, one-to-one interviews and focus group
discussions had not been kept anonymous, and that many of the questions in the
survey were suggestive in nature.'%’ The latter is illustrated by Kiyutin, in which
the Court noted a consensus among expert and international bodies active in the
field of public health that travel restrictions on people living with HIV could not
be justified by health concerns; it, therefore, required that such travel restrictions
were based on ‘expert opinions or scientific analysis [ . ..] capable of gainsaying
the unanimous view of international experts’.'"! From Zelenchuk and Tsytsyura it
follows that when the applicant and third-party interveners provide evidence to

96Brem:s, supra n. 46, p. 35.

97See also Nussberger, supra n. 63, p. 168.

%E. Mak, ‘Judicial Review of Regulatory Instruments: The Least Imperfect Alternative?’, 6
Legisprudence (2012) p. 301.

99Popelier, supra n. 4, p. 261-262, with references to the case law.

10EC¢HR, 27 September 1999, Case No. 33985/96, Smith and Grady v the United Kingdom,
para. 95.

WIECtHR, 10 March 2011, Case No. 2700/10, Kiyutin v Russia, para. 67.
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counter legislative assumptions, this strengthens the government’s duty to prove
that the law rests on sound ground.'*?

In ADI, the Courts relied on the Government’s evidence as a matter of prin-
ciple. The High Court of Justice was prepared to consider the evidence for the
applicants given by an expert regarding the pervasiveness of broadcast media,
an issue that had not been considered by the Government. However, the report
was dismissed for comparing only the impact of messages provided in televisual
versus print form, but not analysing the effect of advertising on persons to whom
television or radio is the only or main source of information.'* The European
Court of Human Rights simply stated that there was ‘no evidence of a sufficiently
serious shift in the respective influences of the new and of the broadcast media’.!%
By contrast, in Ognevenko, no evidence dealt with in the parliamentary debate was
put forward to argue that the ban on the right to strike relied on solid grounds.
When Parliament remains silent, the Court is still willing to weigh the evidence
that the concrete decision-making process was proportional. Here the require-
ments can be stricter, as more detailed data is usually available in concrete cases.
In this case, the Court was not satisfied with the report introduced by the gov-
ernment because no precise data was given on the damage caused by delayed arriv-
als and the danger caused by overcrowded platforms.

THE INTENSITY OF PROCEDURAL RATIONALITY REVIEW: ASSESSING
PARLIAMENTARY DEBATE

On the basis of the sovereignty-of-parliament principle, the autonomy of
Parliament in organising the law-making process should be acknowledged.
This is why judicial interference in political processes is considered a very sensitive
issue, to the point that a scholar commenting on Hirst v the United Kingdom
explained that judicial evaluation of Parliamentary debate is ‘a constitutional
anathema in the domestic context’.!'®> Hence, if procedural rationality review
prompts the court to assess the quality of the parliamentary law-making process,
a minimal approach is required. This should not result in the court prescribing
specific procedures or tracing out in great detail which steps to take, but merely in
establishing whether the procedure guaranteed an extensive and well-informed
examination of facts and interests. The Court, thus, rightfully shows its reluctance

102EC¢HR 22 May 2018, Case No. 846/16, Zelenchuk and Tsytsyura v Ukraine.

10312006] EWHC 3069 (Admin), para. 93.

194 4 psimal Defenders International v the United Kingdom, supra n. 5, para. 119.

1055, Briant, ‘Dialogue, diplomacy and defiance: prisoners’ voting rights at home and in
Strasbourg’, 11 European Human Rights Law Review (2011) p. 248-250.
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to define how the national parliamentary process should unfold.!% The matter of
what should be debated in that process is another question entirely.

In ADI, the European Court was charmed by the fact that parliamentary bod-
ies had examined ‘the cultural, political and legal aspects of the prohibition as part
of the broader regulatory system governing broadcast public interest expression in
the United Kingdom’.!?” As for the legal aspects in ADI as well as in earlier judg-
ments, the Court’s focus has been in particular on whether a proposed measure
had been examined in the light of the European Court of Human Rights’ case law.

Dissenting judges, however, reproached the UK authorities for not having
examined in detail the impact on non-wealthy social advocacy groups and the
possibility of less restricted options in that regard: ‘the less restrictive options
envisaged were dismissed in general terms on the ground that they would be
potentially “difficult” to apply without arbitrariness’ and ‘the Government were
not able to refer to any expert report which examined whether there existed other
practical solutions enabling both the scope of the prohibition to be reduced and
its objectives to be conserved’.!® Both the UK courts and the Strasbourg Court
accepted Parliament’s defeat without urging substantiation of the assumption
that differentiation in the law was ‘difficult’. Justice Ousley of the High Court
acknowledged that ‘the ECtHR decision in VGT could be seen as permitting
a restriction based on the size, wealth or responsibility of the group, or its inability
otherwise to reach all those whom it wished to reach’, but then went on to say that
he did not see how a law could be drafted without being susceptible to abuse nor
how ‘rational, practicable distinctions’ could be drawn between various types of
advertiser and types of advertisement.'” Hence, the judge agreed that there was
no alternative with an evidentiary basis. The House of Lords referred to the
Government’s departmental note, which stated that ‘consideration was given
to an alternative regime’,''* although that alternative involved restricting the
ban to election (or referendum) time and rules to avoid any particular point
of view from dominating and to control the scale of political advertising in terms
of broadcasting time and advertising revenue; a distinction based on the type of
party or group was never considered. By contrast, ADI’s advocate referred to
legislative models in other states and a large body of academic commentary

106Gerards, supra n. 60, p. 131.

7 Animal Defenders International v the United Kingdom, supra n. 5, para. 114.

1%8Djssenting Opinion of Judge Tulkens, Joined by Judges Spielmann and Laffranque, para. 17.

109 Animal Defenders International v The Secretary of State for Culture, Media and Sport (EWHC),
supra n. 10, paras. 103-104.

Y0 fnimal Defenders International v The Secretary of State for Culture, Media and Sport (UKHL),
supra n. 10, para. 17.
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supporting the argument for differentiation.!!! Here as well, the court replied, on
the basis of its own assumptions, that ‘it is difficult to see how any system of
rationing or capping could be devised which could not be circumvented’, that
deciding on a case-by-case basis would accord ‘excessive discretion to officials,
and give rise to many challenges’ — and therefore saw ‘no reason to challenge’
the Government’s assertion that ‘no fair and workable compromise solution could
be found’.!!? Finally, the Strasbourg Court found that the Government’s ‘fear that
the proposed alternative option was not feasible’ was ‘reasonable’.!!> Here too, the
Government was not asked to give evidence that a solution had been sought. Nor
was any reference made to other countries, although the comparative overview did
identify several countries in which a ‘restricted’ ban based on the type of advertiser
had indeed been implemented. By contrast, in Ognevenko, the Russian authorities
were reproached for not having sought alternatives for a complete ban on the right
to strike for certain categories of railway workers.

The ‘exceptional’ examination by parliamentary bodies in ADI, thus, mainly
concerned the intent behind the ban, the influence of radio and television broad-
casting, and the risk of dominance by wealthy political parties; one crucial aspect,
the possibility of less restricted measures, was dealt with rather superficially.
Regarding this aspect of the legal problem at hand, the law did not seem to meet
the appropriateness standard established by the Grand Chamber in Hatron: the
law must be based on ‘appropriate’ investigations and studies.!'* Thus, even from
the angle of a substitute model, the standards used to assess the quality of parlia-
mentary debate would seem too vague to avoid the more radical version from
creeping in.

A similar observation can be made in Parillo v Italy. The prohibition against
releasing cryopreserved embryos, at the mother’s request, so that they might be
used for stem-cell research, was based on a statute that, according to the Court,
had been well-prepared. The parliamentary debate ‘had taken account of the dif-
ferent scientific and ethical opinions and questions on the subject’ and ‘doctors,
specialists and associations working in the field of assisted reproduction had con-
tributed to the discussions’, so that ‘the legislature had already taken account of
the different interests at stake’.!! Yet, the dissenting judge pointed out that the
debate had not touched upon the matter most relevant to the case before the

YW Animal Defenders International v The Secretary of State for Culture, Media and Sport (UKHL),
supra n. 10, para. 22.

N2 4pimal Defenders International v The Secretary of State for Culture, Media and Sport (UKHL),
supra n. 10, para. 31.

1 Animal Defenders International v the United Kingdom, supra n. 5, para. 122.

Wi atton v the United Kingdom, supra n. 3.

5Grand Chamber, Case No. 46470/11, 27 August 2015, Parillo v Italy, 184, 185, 188.
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Court, namely the fate of embryos already in cryopreservation at the time the new
law came into effect.!'®

Hence, if procedural rationality review is to have a compensatory function, e.g.
by invoking procedural guarantees when the court cannot make a substantial
assessment, then the court should not merely look at how detailed the examina-
tion of the matter was iz globo, but only at those aspects that are relevant in light
of the proportionality analysis.

In reality, the Court rarely goes this far. Even in Hatton, the case in which the
appropriateness test was established, dissenting judges reproached the majority for
stating that the law was based on appropriate research, even though the studies
had not covered the relevant issues and were instead ‘limited to sleep disturbances
[...] not taking into account the problems of those who had been unable to get
to sleep in the first place’. No evidence was given that the government had
‘explored all the alternatives, such as using more distant airports’ — with the dis-
senters noting that the government’s claims had been based on reports prepared
by the aviation industry, thus implying that they were biased.!!”

At first sight, the easier case is the one in which no parliamentary discussion
has been held, as in Hirst, or no evidence-based debate, as in Lemrpentz'er“g or,
seemingly, in Ognevenko. However, the absence of any such debate might be
explained by the existence of a widespread, cross-party consensus; as in Hirst,
the Strasbourg Court then risks trespassing on sensitive territory — precisely where
it puts its legitimacy at risk and should, therefore, be cautious about reprimanding
national authorities exclusively on the basis of its own detailed examination. On
the other hand, the intensity of parliamentary procedures could potentially be
triggered by the fact that a proposed measure is problematic in the light of the
ECHR, as was the case in ADI, and should, therefore, make the Court more cau-
tious than restrained with regard to the proportionality of the measure.

CONCLUSION

Proceeding from the Animal Defenders International case and, more specifically,
the critique it encountered, several rules of thumb are formulated in this paper to
guide the Court’s use of procedural rationality review. The first rule of thumb is
that if procedural rationality review is to serve to protect fundamental rights, the
Court should resort to it only when it is unable to substantively assess the merits
of a case. If the margin of appreciation is broad, procedural rationality review and

H6hid., Dissenting Opinion of judge Sajé.

U7 Hatton v the United Kingdom, supra n. 3, Joint Dissenting Opinions of judges Costa, Ress,
Tirmen, Zupancic and Steiner, para. 15.

Y8 ecarpentier v France, supra n. 77.
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the quality of parliamentary debate may be allowed to assume a prominent place
in the analysis. If the margin of appreciation is narrow, procedural rationality
review can be used to underpin the substantial assessment. The second rule of
thumb is that substantive arguments should prevail if there are serious grounds
to argue either conformity or violation of the challenged Act. Procedural rational-
ity review can play a more substantial role in case of doubt, i.e. in so-called hard
cases. Third, the evidence used by Parliament should only be questioned if there
are serious reasons to doubt its quality. And fourth, if the Court praises the quality
of Parliamentary debate to justify a questionable measure, it should make partic-
ularly sure that there was, in addition to extensive debate on the subject matter in
general, informed discussion of the relevant legal questions in particular.

In Animal Defenders International, the Court respected the third rule of thumb
but ignored the other three. As a result, it ended up being suspected of applying
double standards to favour the United Kingdom. Similar suspicions were echoed
in the dissenting judge’s opinion in Ognevenko, in which the Court was accused of
careless balancing and a lack of respect for the reasons of general interest under-
pinning the legislative choices made and the domestic judicial scrutiny applied.
To avoid such recriminations, courts, when they resort to procedural rationality
review, should develop a more consistent and theoretically underpinned frame-
work of review. The four rules of thumb identified in this paper could serve as
a guideline for such a framework.

https://doi.org/10.1017/5157401961900021X Published online by Cambridge University Press


https://doi.org/10.1017/S157401961900021X

	Procedural Rationality Review after Animal Defenders International: A Constructively Critical Approach
	The general measure doctrine
	Models for procedural rationality review
	When should procedural rationality review be used? the margin of appreciation
	Hard cases
	The intensity of procedural rationality review: assessing evidence
	The intensity of procedural rationality review: assessing parliamentary debate
	Conclusion


