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Abstract

This article considers a significant but overlooked set of policy developments in the latter half
of the twentieth century: the extension of collective bargaining rights to most health care
workers, many of whom were formally excluded for three decades under the 1947 Taft-Hartley
amendments. Drawing on primary sources including archival records, an exhaustive review of
congressional testimony, and rulings from the quasijudicial agency governing private sector
industrial relations, this article shows that health care workers did so in two interrelated
processes. First, in coordination with the civil rights movement, workers mobilized and used
both disruptive and legal social movement tactics. Second, in doing so they drew the state into
and revealed its position in the collective bargaining process between workers and health
institutions, facilitating what is conceptualized as cross-domain policy feedback. Cross-domain
policy feedback occurs when a policy in one domain (e.g., public health spending) influences
the politics of a policy in a seemingly separate one (e.g., labor and employment relations). Such
effects, this article suggests, are likely to occur when a policy is relatively large in scale,
implicates actors with a diverse set of interests, and offers significant ambiguity and discretion
in its implementation. Empirically, this article is the first to chart the institutionalization of
collective bargaining rights for health care workers, among the largest group of private sector
employees in the postindustrial economy. It also offers a new theoretical and conceptual
framework through which to study the ways by which public policies reshape political
dynamics—an enduring research agenda for students of American politics and policy.
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I. Introduction

Just 26 days before he was assassinated, touring the country as part of his efforts
to turn the civil rights movement more squarely toward poverty and economic
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inequality, Dr. Martin Luther King, Jr. spoke to hundreds of largely Black and
Puerto Rican hospital workers in New York City. Organized by Local 1199 of the
Drug and Hospital Union, the event was part of the union’s regular programming
to celebrate efforts toward racial equality. Praising the workers’ and union’s
ability to wed traditional labor with civil rights organizing—a dynamic that
would later come to be called “union power, soul power”—King told the workers,
“You have provided concrete and visible proof that when black and white workers
unite in a democratic organization like Local 1199, they can move mountains.”!

King was retrospectively referring to the economic and political power the
group of workers had built through their union, including a recent wave of
contracts they had won against the city’s otherwise intransigent not-for-profit
hospital sector. These contracts, among other things, significantly improved the
wages, working conditions, and ultimately lives of thousands of hospital workers
across the city and state, who had otherwise been subject to low pay, grueling
schedules, and abusive and discriminatory working conditions. They were won
despite the fact that most hospital workers were explicitly excluded from the
main legal machinery protecting the rights of workers to organize—the National
Labor Relations Act (NLRA)—as part of the Taft-Hartley Amendments of 1947, In
addition to the contracts in New York City, the union could boast significant
influence in the state more broadly and in a handful of other northeastern cities,
including Baltimore and Philadelphia.

In praising the workers, though, King’s words would also prove prescient. Not
only had a group of otherwise marginalized workers helped build a significant
base of political and economic power in face of legal and political hurdles; they
would eventually upend their decades’-long exclusion from federal labor law.
Indeed, in roughly six years’ time, hospital workers, along with most other health
care workers around the country, would win collective bargaining rights under
the NLRA—an important economic right, even if it would become highly circum-
scribed over time.

The inclusion of health care workers into federal labor law presents a puzzle
of sorts for researchers of labor politics. Following significant retrenchments in
the 1940s and 1950s, students of American labor law in legal scholarship, policy
studies, and political science have characterized the NLRA as being subject to
stasis.? As the Fordist economy has given way to a more highly dispersed one
rooted in services, the text of labor law has effectively stood still, making it more
difficult for workers to organize.*> Of particular note, scholars have spent con-
siderable energy detailing the repeated failures of organized labor to repeal the
Taft-Hartley Amendments of 1947, a set of statutory restrictions that undercut
organizing protections in several ways. Such scholarly characterizations, how-
ever, are not so much wrong as they are incomplete.” As implied above,
throughout the 1960s and 1970s, millions of health care workers across several
institutions did come to secure extensions of collective bargaining rights. This
was partially achieved by amending the NLRA to repeal portions of the Taft-
Hartley Amendments and, in doing so, end private nonprofit hospital workers’
explicit exclusion.

How did these workers—long stratified and marginalized along race, class,
and gendered lines—secure these victories? What have been their limitations?
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Drawing on an array of primary source evidence including archival records, an
exhaustive review of congressional hearings, and rulings by the National Labor
Relations Board (NLRB), this article argues that workers did so in two interre-
lated processes.® First, in coordination with civil rights organizations such as the
Southern Christian Leadership Conference, the NAACP, and central leaders
including A. Phillip Randolph and Bayard Rustin, workers mobilized in the
workplace and the community, drawing on disruptive strikes and protests as
well as legal tactics. Second, in doing so they pulled the state into and revealed its
position in the collective bargaining process between workers and health pro-
vider institutions, activating cross-domain policy feedback. Cross-domain policy
feedback effects occur, this article argues, when a policy in one area of gover-
nance shapes the politics of another. In the case analyzed below, the use of public
health spending helped facilitate the expansion of collective bargaining rights,
both in practice and in law, to millions of workers.

This article thus offers several contributions to the literatures on public policy
and labor politics. Empirically, it is the first article, to the author’s knowledge,
that explains how most health care workers came to secure collective bargaining
rights, adding to the literature in this journal that shows how oppressed groups
can secure cornerstone labor and social rights.® As health care has grown to
become among the single largest source of private-sector employment in the
country, this marks a significant development in itself.” As the case analysis
suggests, this expansion not only helped instantiate rights for a growing set of
workers; it also helped fuel the rise of the Service Employees International Union
(SEIU), currently one of the largest private-sector unions in the country. Indeed,
while collective bargaining rights under the NLRA regime remain limited, they
have nevertheless bolstered the political and economic power of millions of
workers. Theoretically, in tracing how health care workers secured collective
bargaining rights, this article also offers a novel conceptualization of policy
feedback. Given the growing importance of public policy to modern-day gover-
nance, this new way of thinking about the feedback process opens a broad avenue
for future research.

2. Cross-Domain Policy Feedback

In recent decades, scholars working in the policy feedback tradition have made
great strides in showing that policies are not just outputs in the political process.
Once implemented, they “create their own politics,” in E. E. Schattsneider’s
famous formulation.® As researchers have emphasized, they can do so at the
mass, organizational, and elite levels.” Although well developed, this scholarship
tends to treat discrete public policies as if they exist in isolation.'® Yet given the
dramatic growth of state action since the 1960s, there are good reasons to believe
that there is significant interplay between policies that exist in seemingly
separate domains. Indeed, invoking the thicket of public policies that mark
modern-day governance, several scholars have described the American govern-
ment as a “policyscape,” “policy state,” and “policy terrain.”'! How might public
policies shape one another?
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As a form of theory and concept building, this article thus offers a case and set
of broader expectations for cross-domain policy feedback. Cross-domain policy
feedback occurs when a public policy designed for one discrete area of governance
(for example, health care spending, or policy A) observably shapes the politics of a
policy in a separate domain (for example, industrial relations, or policy B).
Drawing on the existing feedback literature, this article suggests that such effects
can occur by reconfiguring resources available to political elites (including
elected officials as well as bureaucrats) and organizations; by altering the incen-
tives they face; and by teaching them political lessons about what is—and is not—
considered feasible.!? The observable effects for a given law or policy might
happen at the level of programmatic funding (policy A might result in an increase
or decrease in funding for policy B), rules regarding access and eligibility (policy A
might influence the expansion or restriction of policy B), and/or capacity for
enforcement (policy A might bolster or hinder the ability of the state to enforce
policy B).

In advancing this concept, this article seeks to reorient scholars toward the
ways that public policies shape the activities of organizations, elites, and durable
governing institutions. As several students of public policy have noted, as the
feedback literature has matured, a great amount of attention has been paid to how
policies influence various forms of mass political attitudes and behaviors.
Although impressive in its breadth and depth, this literature does not tell us all
we want and need to know about how public policy reshapes the political
landscape. As early research in the feedback tradition stressed, policies are
important not only in shaping how everyday denizens think and act on the
political world. As Theda Skocpol argued in her pathbreaking work on the subject,
one way that policies make new politics is by “transform[ing] or expand[ing] the
capacities of the state.”'* Put another way, policies also help reshape the insti-
tutional landscape on which politics take place.

In building the concept of cross-domain policy feedback, this article offers a set
of policy- and actor-specific conditions that are likely to facilitate such effects.
In doing so, the argument builds on Patashnik and Zelizer’s contention that policy
feedback effects are produced not only by the internal attributes of policies “but
also by the interaction between policy-specific characteristics, the strategic goals
of officeholders and clientele groups, and the political forces arising from a
contentious and uncertain political environment.”** In other words, feedback
effects do not just flow from the design of a given policy; rather, they are
contingent. The analysis is thus attentive to how the attributes of policies interact
with and are mediated by relevant political actors—such as elected officials,
bureaucrats, organizations, and workers themselves—underscoring the impor-
tance of agency alongside structure.'

2.1 Scale

Not all public policies are created equally. They vary, among other ways, in their
scale—that is, their level of investment, the breadth of their constituencies,
and the problems they attempt to solve. Some might seem relatively small.
They might, for example, be directed at small sets of target populations, such as
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“pork barrel” projects for particular congressional districts or certain cities.'
Others, however, act as large interventions in social and economic life. They
entail setting up bureaucracies, allocating resources across and diverse constit-
uencies and geographic areas, and providing raw resources—whether monies,
infrastructure, or staff—to third-party agents or other levels of governments. In
doing so, such policies are likely to touch or “bump up” against existing laws and
policies in other parts of social life. Consider the recent rise of the carceral state
—an intervention that is unprecedented in other Western democracies'” and, as
researchers have shown, has had significant implications for several domains of
society, including immigration.'® Larger-scale policies, in short, are more likely
to facilitate cross-domain feedback effects.

2.2 Discretion and Ambiguity

Public policies vary not only in their scale but also in the level of discretion and
ambiguity they offer to such actors in implementing them. Scholars studying
other forms of incremental institutional development have demonstrated that
the level of discretion or ambiguity given to actors can be a critical variable in
explaining change.'® Building on this literature, this article suggests that when
policies offer more discretion or ambiguity over implementation, they are more
likely to facilitate cross-domain feedback effects. When ambiguity or discretion
is relatively high—or when the boundaries of a given policy are more mutable—
political actors such as organized groups, elected officials, or bureaucrats have
more room to maneuver. They can stretch the bounds, resources, and meanings
of a policy into another domain. Conversely, when the boundaries of policies are
more clearly drawn, policies are less likely to facilitate cross-domain effects.
As an illustrative example, consider the difference between retirement benefits
from Social Security and Temporary Assistance for Needy Families. Although
both are at root cash transfer programs, the clear bounds around Social Security
render its pay outs more difficult to repurpose for activities in other domains.
Meanwhile, the high level of discretion given to state lawmakers over Temporary
Assistance for Needy Families has offered lawmakers the ability to use the policy
in other areas—such as family planning?° or childcare.?!

2.3 Actors with Broad and Diverse Demands

As the feedback literature has shown, policies are likely to produce, activate, or
implicate new or preexisting interest groups and political entrepreneurs. As Paul
Pierson argued in his canonical essay on the topic, “[plolicy designs can create
niches for political entrepreneurs, who may take advantage of these incentives
to help ‘latent groups’ overcome collective action problems.”?? Take, for exam-
ple, occupational licensing. As Brink Lindsey and Steven M. Teles show, the
growth of these seemingly obscure policies has allowed and encouraged niche
interests—including associations representing barbers, for example—to
“capture” certain portions of the labor market.?® Yet once implemented, policies
may also activate preexisting groups or actors with sets of interests broader than
just the “niche” produced by a given policy. Consider, on the other hand, housing.
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As Chloe Thurston demonstrates in her study of discriminatory housing policy,
the government’s underwriting policies implicated not only the usual “niche”
suspects—such as realtors—but also organizations such as the NAACP con-
cerned with racial discrimination, broadly defined.?* Policies are thus more likely
to have cross-domain effects when they implicate actors with broader, diverse
sets of interests. Such actors are less likely to view policies as existing in
isolation; instead, they can act across multiple policy areas to advance their
goals. In doing so, they may serve as brokers with one foot in one policy domain
and another foot in a second, drawing the resources or logic of one policy into the
other.

2.4 The Importance of Agency

Finally, perhaps less so than other types of policy feedback effects, cross-domain
effects rest to a greater degree on the agency of political entrepreneurs. That is
precisely because such effects often require actors to press on and expand the
bounds of a given policy. As Patashnik and Zelizer observe, “Supporters and
opponents may not take the feedback effects of preexisting policies as given, but
may instead actively seek to amplify or suppress such effects, to the extent
feasible within institutional constraints.”?* As is shown in the case below, the
cross-domain policy feedback effects observed were contingent on the action
taken by several political actors including elected officials, bureaucrats, unions,
and workers themselves, the latter to which the article now turns.

3. The Case of Expanding Collective Bargaining Rights to Health Care
Workers

3.1 Disruption from Below

As it remains today, formal care work at the middle of the twentieth century was
rigidly stratified by race, class, and gender.?® Physicians were overwhelmingly
white men and relatively well paid. As a good body of historical scholarship has
demonstrated, they attained a significant amount of power within institutions
and held a relatively uneasy if advantageous relationship with management and
trustees.?” Their advantageous position was secured in part economically, in part
ideologically, and in part organizationally.?® Indeed, many have thus argued that
hospitals could effectively be considered the “doctors’ workshop.”?° Nurses,
meanwhile, tended to occupy a somewhat middling position, aspiring for pro-
fessionalism yet thwarted by management and physicians. Most identified as
women and were thus subject to the paternalistic supervision of the overwhelm-
ingly male doctors and management.*® Their relatively oppressed status within
hospitals was in part upheld through the ethos of care in the service of others.*!
Yet they were also predominantly white, granting them some racial privilege,
and nursing did serve as a potential site of upward mobility for many working-
class women. Once nurses graduated, they would go on to either train nurses
within hospitals or work in private visiting-aid programs.*? But it is worth noting
that, with a few exceptions, nurses tended to identify and organize as
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professionals, not as workers. They largely eschewed pure trade union tactics and
distinguished themselves from those who worked “below” them.>

Toward the bottom of the “medical hierarchy,” as it has been termed by
scholars, were and are nurses’ assistants, orderlies and aides, and service
workers, including janitors and food preparation workers. For these workers,
labor still had meaning but was nevertheless tough. As one orderly reflected, “My
boss, he treated me like an animal.”** Such workers were regularly paid below
the minimum wage, forced to work split shifts, and faced abuse from both high-
level management (i.e., hospital administrators) and immediate supervisors
(i.e., nurses and doctors). Writing to the Baltimore Afro-American in 1969, one
worker suggested that management “acts as though you're supposed to kill
yourself in order to keep your job”—referring to understaffing, lack of air
conditioning, and the inability of workers to take water breaks.>> These workers,
furthermore, were also disadvantaged by their racialized and gendered status.
A disproportionate number of such workers were people of color, women, and
Latino immigrants. Part and parcel of their poor working conditions,
“nonprofessional” health care workers thus also faced intersecting racial- and
gender-based discrimination. One early union organizer described the occupa-
tional segregation at John Hopkins in Baltimore as such: “John Hopkins has: more
Black people pushing brooms than White; more Black people washing pots than
white; more Black people pushing bedpans than white... these are no
accidents.”s°

The marginalization of many hospital and health care workers furthermore
reflected their legal exclusion from cornerstone labor and social policies. Though
the NLRA of 1935 made no mention of health institutions, private nonprofit
hospitals were excluded as part of the Taft-Hartley Amendments in 1947.
Although little debate was considered on the exclusion at the time, exhaustive
review of the congressional record suggests that it was justified both by Robert
Taft, Sr. and other lawmakers on the basis that nonprofit hospitals were local in
nature, did not engage in interstate commerce, and were thus not subject to
federal regulation under the NLRA.*” For similar reasons, most health care
workers more broadly lacked minimum wage, overtime, and other protections
afforded by the Fair Labor Standards Act for the better part of the twentieth
century. Many were also excluded from unemployment insurance as well as
Social Security.®

Despite lacking legal protections, health care workers, particularly those
deemed nonprofessionals, began mobilizing. Although a few areas throughout
the United States had witnessed some pockets of organizing, particularly Min-
neapolis and San Francisco, mobilization started in earnest in the 1950s in
New York City.>° Spurred by a pair of left-wing organizers affiliated with a
pharmacist’s union—known then as Local 1199 of the Retail, Wholesale, and
Department Store Union—the efforts to mobilize health workers targeted many
low-wage frontline care and service workers in the city’s large and burgeoning
nonprofit hospital sector. As described in more detail below, the efforts were
deeply intertwined with the civil rights movement, were highly disruptive, and
appear to have inspired organizing efforts in other areas across the country.
Indeed, following a handful of breakthrough wins between the late 1950s and
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through the 1960s, Local 1199 spread its efforts to several other states including
Maryland, Ohio, South Carolina, North Carolina, and Pennsylvania, among
others.*® By the 1960s, a number of other unions—including the SEIU (then
the Building Service Employees International Union); the International Broth-
erhood of Teamsters; and the American Federation of State, County and Munic-
ipal Employees—were active in the health industry.*!

Reflecting the racialized marginalization of workers, organizing was often
materially, strategically, and rhetorically intertwined with the civil rights move-
ment. Newspaper reports described the movement as a “rights—labor” coali-
tion.*> In several organizing drives, workers and unions received financial
support from local NAACP chapters, the Southern Christian Leadership Confer-
ence, Black churches, and central leaders such as A. Phillip Randolph and Bayard
Rustin.*® The support was often mutual: archival records show that local unions
also contributed substantially to civil rights causes, helping support, for exam-
ple, efforts to curb police brutality in northern cities and desegregation efforts in
the South.** Local 1199 sent a delegation to the March on Washington for
Freedom and Jobs.** Indeed, early hospital unions viewed advancing the civil
rights of hospital workers as critical to advancing the interests of their constit-
uency, quite similar to the Congress of Industrial Organizations in the 1940s and
on.*® As mentioned in the introduction, Martin Luther King, Jr. praised the union
for their ability to wed civil rights and labor organizing, referring to himself as a
fellow “1199er” and pointing to the organization as his “favorite union.”*” Many
hospital workers came to forge an identity supported by the logic, “Union power,
soul power!”*® Securing economic and civil rights in a burgeoning industry, in
short, were often deeply linked.

Although low-wage health care workers often welcomed the idea of union-
ization, management, in an industry in which labor costs made up more than
half of all expenditures, were not as enthused.*® Even though the boards of such
hospitals were largely composed of reformist progressives, they overwhelm-
ingly decided against bargaining with workers, reasoning that, because they
were nonprofit institutions with significant charitable ventures, their respon-
sibility for their patients outweighed the working conditions of staff. Recog-
nizing that they had no legal obligation to acknowledge workers in a collective
capacity, management would most often simply refuse to engage with orga-
nizers and workers at all.>° Not only did most health care institutions have no
legal responsibility to recognize workers’ attempts to file for union elections,
but because they were outside the NLRA’s purview, management could also
simply dismiss workers for organizing activities. Testimonies from workers in
Congress and through other historical sources suggest that terminations for
organizing or expressing grievances on the job were a regular occurrence in
hospitals that began organizing.”! Other tactics were seemingly more benign;
although illegal in industries covered by the NLRA, some hospitals would raise
wages and benefits during drives to quell organizing activity.”> Among many
other instances, the worker who wrote to the Baltimore Afro-American described
being promised a 15 cent per hour raise if she and her colleagues did not
unionize.>
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Thus, facing resistance from management in virtually all cities and jurisdic-
tions in which they tried to organize, workers deployed their most potent yet
riskiest tool: recognition strikes. Precisely the type of work stoppage that the
NLRA sought to stymie, they involved striking at a given facility (or number of
facilities) to gain union recognition. As one union representative from Ohio put
it, “Under these circumstances we ask ourselves, what can we do? At present we
have only one more choice, that is to strike.”>* And workers often did so with
conviction; in the Baltimore Sun in 1969, one organizer warned hospitals and
nursing homes, “We’ll get to you.”®

The strikes and protests produced significant disruption in not only the
targeted workplaces but also the broader communities surrounding them. In
New York City, for example, a string of citywide work stoppages that were
directed at some of the largest hospitals lasted months, turned violent, and
involved the arrests of several local elected officials.”® Meanwhile, in Charleston,
South Carolina, the dismissal of 12 Black union activists set off a 113-day strike
that resulted in an estimated 1,000 arrests.”” As workers themselves held the
picket line, the Southern Christian Leadership Conference worked in tandem to
orchestrate boycotts of local stores and, in the words of one organizer, bring
“crises” to the community.® The strike became so disruptive that then-Governor
Robert McNair was prompted to declare a state of emergency and call in the
National Guard.>® According to primary and secondary sources, recognition
strikes of similar length occurred in Cleveland, Ohio; Los Angeles, California;
Chicago, Illinois; and Pittsburgh and Philadelphia, Pennsylvania; among other
places.®®

To be sure, not all organizing drivers were ultimately successful. For
example, despite what one hospital official described as “a bewildering blend
of old-style union organizing and the tactics of the SDS and black militants,”
efforts languished in Pittsburgh.! In Pittsburgh and elsewhere, such failures
seem to reflect the limitations of civil rights unionism’s appeal to local
workforces that were disproportionately white.®> Furthermore, the strikes
were painful for both unions, who had just entered the fray and lacked the
same level of institutionalized resources that older labor organizations had,
and especially workers.®® As Gladys Stone, a food preparation worker with SEIU
testified in Congress, a strike in Cleveland cost her 11 months’ worth of pay.®
Nevertheless, the militant, grassroots efforts described above were important
for a number of reasons. They threw into bold relief the oppressive working
conditions faced by health workers. In a handful of states, they helped produce
laws that formally extended collective bargaining rights to health workers.®
Even in instances where protective laws were not passed, the disruptive
activity resulted in settlements that ultimately improved the lives of workers,
including in South Carolina.’® Yet perhaps of most importance, such efforts
pulled state and local lawmakers into the bargaining process itself, a develop-
ment that, as demonstrated below, helped facilitate cross-domain feedback
effects. Indeed, mobilization might not have been sufficient, but it was cer-
tainly necessary to push the issue onto elite agendas and ultimately advance
the rights of workers.
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3.2 Bringing the State in and Revealing its Place

As a result of the disruptive activity described above, during or running up to a
work stoppages in several cities and states, mayors and governors were regularly
called in to attempt to mediate an agreement between providers and unions
seeking to represent workers.®” Indeed, the disruptive nature of the strikes often
prompted state and local newspapers to call on elected officials to resolve the
strikes in the interest of the city or state as a whole.®® In such bargaining rounds,
provider institutions charged that the demands of workers—including wage
increases—would inflate their costs and put them at risk of closure. Unions
and workers, meanwhile, insisted on their demands for better pay and working
conditions. As actors with a diverse set of interests and demands—including
those from not only labor and hospitals but also patients and the city more
broadly—state and local governments were well suited to serve as brokers
between two seemingly distinct policy domains.

How might local and state lawmakers resolve such demands? They would do so
by promising to use public health care monies—over which, crucially, they had
significant discretion—to raise reimbursement rates to help cover the costs of
contracts. Such monies came from not only general local and state funds but also
the recently implemented Medicaid program—a joint state—federal program
directed at insuring those with low income and disabilities. As one expert
reflected in the American Hospital Association’s journal, the public subsidies
flowing into hospitals had shifted industrial relations in hospitals from
“bipartite” to “multipartite”—meaning the government, as a purchaser of insur-
ance, had come to play a significant role.®® Indeed, one prominent hospital official
in New York State suggested that “reimbursement [of services] was the name of
the game.””° Unions themselves strategized and devoted entire panels at annual
meetings on the importance of third-party payers such as governments.”! Pressed
by health workers and others, state and local officials used their discretion over
public health spending to stretch the bounds of what, exactly, it was intended to
do. Not only did it fund health care for the otherwise uninsured; it also became a
tool for effectively underwriting collective bargaining agreements between
health care workers and employers.”?

As workers mobilized through more disruptive tactics and directly pulled
the state into bargaining relationships, they also used legal tactics to reveal the
broader role the government was playing in funding health care through the
large-scale expansion of public health spending. Recall that nonprofit hospitals,
the single largest set of institutions in terms of employment, were the only health
provider explicitly excluded from the NLRA.”> Other institutions, including
nursing homes and for-profit hospitals, remained in a liminal zone, neither
formally excluded nor covered. Thus, while unions and workers attempted to
organize workers in not-for-profit institutions, they also began petitioning the
NLRB to take jurisdiction over workers in institutions not explicitly excluded.
In 1967, following petitions for elections in for-profit hospitals and for-profit
nursing homes in California from SEIU and others, the NLRB asserted jurisdiction
over such institutions.”* Three years later, in Drexel Home, Inc., the NLRB also took
jurisdiction over nonprofit nursing homes after petitions from several labor
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groups.”® In each decision, the NLRB’s reasoning pivoted on the question of
whether the class of health care provider engaged in interstate commerce and
was thus subject to federal regulation under the NLRA. And in all cases, the NLRB
ruled that such employers did indeed engage in interstate commerce. Crucially,
this reasoning rested on the substantial inflow of insurance payments to
providers from third parties, particularly those “received directly or indirectly
from the Federal Government through Social Security and Medicare programs,”
as underscored by the NLRB.”® In asserting jurisdiction over for-profit hospitals,
for example, the Board argued [emphasis added],

the material effect on commerce resulting from the nationwide individual
expenditures for health care in which proprietary hospitals participates further
multiplied and augmented by the numerous public health and welfare enactments
of Congress which are financed by the expenditure of public funds in which these
facilities also participate, directly or indirectly. These concepts are manifest in the
national Medicare program, which has a first year operating budget in excess of $2
billion and which provides for the payment of medical and hospital services to
proprietary hospitals, including the Employer, as well as others, for the
benefit of a large segment of our population.”””

Indeed, by prodding the NLRB, health workers and unions revealed how the
relatively large-scale implementation of Medicare and Medicaid—touching
states and health institutions across the country—had come to shape the nature
of health care delivery. No longer could such institutions be construed as local or
parochial. Instead, precisely because of the significant investments form federal
health spending, they were employers that came under the purview of national
labor law, suggesting that health care workers did indeed have collective bargain-
ing rights. In analytic terms, unions and health care workers activated cross-
domain feedback effects.

Despite workers’ ability to secure victories through the NLRB in the late 1960s
and early 1970s, the Board declined jurisdiction over nonprofit hospitals, a sector
much larger and thus arguably more intertwined with interstate commerce than
the other institutions mentioned above. In the early 1970s, the American
Federation of State, County, and Municipal Employees petitioned for an election
for all service employees on Duke University’s campus, including those in the
University’s Medical Center, which was legally considered a private nonprofit
hospital. The National Union of Hospital and Nursing Home Employees, mean-
while, petitioned for an election including only those in the medical center. In
the case Duke University, the Board allowed an election for those spending a
majority of their working time outside of the university’s hospital. Even though
the Board conceded that the employer engaged in interstate commerce for some
of the reasons described above, they declined to take jurisdiction over the
medical center, claiming that it could not do so because of the Taft-Hartley
Amendments and Congress’s express intent to exclude such workers.”® Instead,
securing protections under the NLRA for private nonprofit hospital workers
would require action from Congress—action that itself would ultimately turn on
the increasing role public health funding was playing in America’s health system.
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3.3 Medicare and Medicaid Help Upend Taft-Hartley

Facing intransigence from management and without a route through the NLRB,
nonprofit hospital workers would need to take their fight to the Halls of
Congress. In virtually every session since the 1947 Taft-Hartley amendments, a
bill was introduced to repeal the exclusion of nonprofit hospitals from NLRA
coverage. Yet because they were concerned about exposing labor law to further
retrenchments, liberal Democrats and the AFL-CIO—the largest labor federation
in the country—did not press the issue.”” Organizing at the grassroots level as
well as the recent extensions of bargaining rights to workers in other health
institutions through the NLRB appear to have shifted these calculations, helping
push collective bargaining rights onto the agenda.® It is worth reiterating that
several of the strikes at the local level drew nationwide attention.?! In addition to
attracting national news coverage, the Charleston strike in 1969, for example,
required federal officials from the departments of Labor and Health and Welfare
to help mediate a resolution between workers and the hospital.®?

With the cautious go ahead of the AFL-CIO, in 1971 President George Hardy of
the SEIU thus finally convinced then-congressman Frank Thompson, Jr., a
Democrat of New Jersey, to hold hearings on reform.®® The initial legislation
would have simply repealed nonprofit workers’ exclusion from the NLRA, and
the first set of hearings was held in the 92nd Congress in late 1971 and early
1972.%4 Representative Thompson (D-NJ) began them by pointing to the indus-
trial unrest as the principal reasons for the legislation making it onto the agenda:
“In the past several years we have witnessed a series of bitter labor disputes,
some of which we are going to hear about today, and we want to examine the
underlying causes of this unrest and determine whether a legislative remedy is
called for.”®

The relative responsiveness from local, state, and federal lawmakers suggests
that health care workers were riding a wave of momentum. Yet it is worth noting
that passage of such legislation was not inevitable. Indeed, extending collective
bargaining rights to nonprofit hospital workers was certainly not preordained.
The American Hospital Association (AHA) was staunchly opposed to such legis-
lation and had far more instrumental or political power than hospital workers. In
the decades running up, the AHA had begun to wield significant influence in
Congress, as evinced, among other things, for their role in designing the
favorable funding structure of Medicare.®® In opposing the legislation, the
AHA mobilized their state and local constituencies from around the country—
including Ohio, Iowa, California, Colorado, and Texas, among others—to lobby
and testify.®” The AHA also organized a campaign to flood senators and House
members with telegrams from local hospital administrators, pleading for Con-
gress to defeat the legislation.®® Moreover, the AHA was joined in Congress by
other influential conservative organizations, including the Chamber of Com-
merce and the National Right to Work Legal Foundation.?” The AHA and other
lobbyists against the bill contended that bringing private nonprofit hospitals
under the purview of the NLRA would invite even more industrial unrest (such as
strikes, picketing, and boycotts), impose other rigid work rules that would make
delivering care difficult if not impossible (like stricter protections on working
hours), and ultimately drive up the costs of health care. The last argument drew
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especially strong appeal given that health care costs and inflation had grown
dramatically in recent decades. Attempts to control health care costs, as inef-
fective as they were, had become a significant priority of congressional law-
makers as well as the Nixon administration.”

As well resourced and well organized as their opponents were, however,
workers, unions, and sympathetic lawmakers were able to overcome opposition
and advance reform by facilitating cross-domain feedback effects. As discussed
earlier, the main rationale for excluding nonprofit hospitals from NLRA in 1947
was that they were local in nature and did not engage or affect interstate
commerce. Yet in the decades that followed, large-scale policy interventions
from the federal government made this reasoning far less tenable. As the NLRB
had recently recognized, the federal government was playing an increasing role
in subsidizing health insurance coverage and ultimately the revenues of hospi-
tals, particularly through the large-scale implementation of Medicare and Med-
icaid programs. Add to this the billions of dollars devoted to health training and
infrastructure construction by mid-century policy, including grants from the
Hill-Burton Act, which had touched an estimated 60% of all US hospitals at the
time.”!

Exhaustive review of congressional hearings and testimony reveals that
activists and sympathetic lawmakers of the NLRA amendments made the large,
growing, and, crucially, interstate nature of the nonprofit hospital industry a
central point in their advocacy, highlighting federal investment and the logic
embedded in the NLRB rulings to justify their claims. One SEIU member, for
example, opened their statement this way: “Throughout the country, the non-
profit hospitals receive some 55 percent of their income flow from two primary
sources. One is the [M]edicare program and the other is the Blue Cross program.
Both of these have a very definite interstate aspect.””? Another reformer
described the situation as such: “It is incomprehensible that an industry as large,
as complex, as interstate in nature and as important to the whole being of our
country as ours, should today be excluded from the national labor laws. With the
increasing Federal concern with the health care delivery system, its operations
and its financing, the substantial impact on interstate commerce of the voluntary
hospital is apparent.””® To put it more analytically, activists and sympathetic
lawmakers revealed the large-scale reform in one domain (the implementation of
Medicare and Medicaid) and argued that said reform had implications for other
parts of economic and social life (collective bargaining rights).

Opponents of the reform struggled to combat this logic. Given that nonprofit
hospitals were growing in size thanks to generous federal reimbursement rates
from Medicare, which included funds for capital expenditure, it became unten-
able to frame them as small, parochial institutions. It was even more difficult to
justify private, nonprofit hospitals’ exclusion from the NLRA precisely because
similar institutions—nursing homes and for-profit hospitals—had recently
come under its regulation, a fact that advocates pointed to regularly.”* When
pressed on the distinction between nonprofit and proprietary hospitals, for
example, one hospital representative went so far to admit that there was no
real difference.”® Thus, the legislation initially passed out of the House in 1972 on
a vote count of 295 to 85 and was poised to fly through the Senate.”
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Sensing defeat after the early round of hearings, the AHA lobbied Robert Taft,
Jr. (R-OH), the more moderate son of the architect of the Taft-Hartley’s amend-
ments, to intervene.®” To slow down the legislation, Taft, Jr. had the bill reported
to his committee in the Senate—rather than having it reported to the floor for a
quick consent calendar vote, as was planned by advocates—and introduced his
own amendments that largely reflected the wishes of the AHA.?® Following an
additional set of long, drawn-out hearings at his insistence, Taft, Jr. ultimately
brokered a deal between hospitals and workers.”® Nonprofit hospital workers
would be granted collective bargaining rights under the NLRA but with several
caveats deviating from the original proposal. These include, relative to other
industries covered, prolonged notice for termination or modification of con-
tracts by either party wishing to do so, mandatory mediation prior to contract
expirations or terminations, and a 10-day notification of intent to strike on the
part of unions.’® The law further redefined health care institutions as covered
under the NLRA completely so that most private providers—including all private
hospitals and nursing homes, for-profit and nonprofit—would all be under the
same legal regime as established by the amendments. In late July of 1974, then-
President Nixon signed Public Law 93-360 into law. Effective August 25, 1974,
health care workers had partially repealed Taft-Hartley and gained federal legal
protections to organize through the NLRA.

4. Discussion and Conclusion

At the middle of the twentieth century, nonprofessional health care workers—
long marginalized by race, class, and gender—waged a decades’-long campaign
to secure collective bargaining rights. In the face of political, legal, and mana-
gerial hurdles, this article argues that they did so successfully through two
interrelated processes. First, in coordination with the civil rights movement,
workers engaged in both disruptive and legal social-movement tactics: they
struck for union recognition, protested in communities, and petitioned the
federal government. Second, in doing so they helped draw the state into and
reveal its relationship to collective bargaining process in the health care sector,
facilitating cross-domain policy feedback effects.

As the health care industry has grown to become among the largest sources of
private sector employment in the United States, the significance of these
developments and the benefits of such rights should not be understated. Studies
have shown, for example, that hospital workers who are unionized have better
pay'°! and fringe benefits'?? relative to those who are not and tend to produce
better patient outcomes.'® Related research in the wake of the pandemic
suggests that health care institutions that were organized had a lower incidence
of COVID-19 spread and fatality.'°* Beyond helping to level the balance of power
in the workplace and improve patient outcomes, such organizing rights have
bolstered the political power of health care workers. Following the passage of
health amendments at the federal level, SEIU celebrated the law as the “greatest”
legislative victory in its half-century history.'°> The organization dedicated
significant resources to organizing hospitals in an “all-out” campaign around
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the country,'°° with George Hardy suggesting the efforts were the single largest
mobilization of workers since those following the passage of the NLRA in the
1930s.1°7 Alongside campaigns from Local 1199, the push garnered news cover-
age from the New York Times.'°® Indeed, the extension of collective bargaining
rights helped fuel its rise as one of the most powerful forces among organized
labor in the country, with roughly half of its two million members coming from
health care.'®® The SEIU has also become a core coalitional partner of the
Democratic Party, granting its members voice in the political process.

Nevertheless, the reforms outlined above had serious limitations. At mini-
mum, they dulled hospital workers’ most potent tool—the strike. As costly and
risky as these strikes were, workers’ ability to withdraw their labor and engage
in disruptive action helped generate economic leverage and garnered the
attention of policy makers and elected officials from various institutions. At
worst, the legal machinery of the NLRA, even by that time arguably outdated,
seemingly sapped the militancy of hospital workers and in many cases made
organizing more cumbersome. As one union leader reflected, the law acted as a
“yoke around our neck” for future organizing drives.'*° Nor did the amend-
ments anticipate the massive growth in recent decades of home-care work—
highly dispersed, fragmented labor that remains difficult to organize through
the NLRA.'!! Put briefly, the extensions of collective bargaining through the
1960s and 1970s did not completely overhaul labor law so that it more closely
fits with America’s postindustrial, service-based economy. Rather, a large and
growing sector of the workforce was subsumed by the NLRA as the law was
becoming increasingly outmoded and even used by employers to thwart
organizing drives. As the COVID-19 pandemic laid painfully bare—featuring
frontline health care workers who were short staffed, underresourced, and
pushed to the brink—current labor and employment laws governing the
health care industry and the postindustrial economy more broadly are highly
inadequate.

In addition to helping build a more comprehensive understanding of labor
law’s trajectory and its relation to a core industry in the American political
economy, this article also has theoretical and conceptual insights for the policy
feedback literature. In particular, the article introduced the concept of cross-
domain policy feedback. As the case analysis suggests, for example, at virtually
all stages of development—Ilocal, state, and federal action—the use or expansion
of public health care spending was critical to workers’ ability to secure collective
bargaining rights both in practice and in law. Pressed by the grassroots activism
of workers, local and state lawmakers, acting as brokers with high levels of
discretion over how to deploy or repurpose certain policies, used health care
monies as a tool to help underwrite collective bargaining contracts. Similarly,
the large-scale intervention of Medicare and Medicaid—policies that poured
billions of dollars into states and localities across the country—further deepened
the state’s role in bargaining relationships between workers and health institu-
tions while offering activists and lawmakers legal and political resources to
advance their goals in a seemingly separate domain of governance (i.e., industrial
relations). Indeed, as collective bargaining has further developed in the health
industry, public spending continues to play a crucial role.'*?
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Given the increasing role that public policy has played in American gover-
nance since the mid-twentieth century, a phenomenon that researchers have
analogized as the “policyscape” or “policy state,” this way of thinking opens a
broad avenue for future research by students of public policy—one that pushes
scholars to think about the way policy influences the broader political landscape
beyond the behavior of individual voters or policy recipients. How, for example,
might the dramatic growth of the carceral state have influenced the direction of
different social welfare policies?*'* Could recent attempts to expand civil legal
aid affect other policy domains, such as the distribution of power within housing
markets?'** How, if at all, might bids to combat climate change shape not only
targeted areas—such as transportation, for instance!'>—but also policies
directed at protecting potentially displaced workers?''¢ This article has offered
a preliminary set of policy- and actor-specific conditions that seem conducive to
cross-policy feedback, yet additional research is required to pin down exactly
under which conditions such processes occur. Such inquiry will be central not
only for a more comprehensive discernment of the development of the American
state and its public policies but also for understanding who those policies do—
and do not—include.
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