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effect in 2007, and is automatically binding on all 194
WHO member states. The IHR place a range of obli-
gations on states regarding epidemic and pandemic
prevention, preparedness, and response, including
to develop minimum core public health capacities to
respond to public health emergencies of international
concern (PHEIC), notify WHO of events that may
constitute a PHEIC, and authorize WHO to issue tem-
porary recommendations during a PHEIC.2 Yet the
IHR are not the exclusive source of state duties during
a PHEIC, with states also bound by interlinked obliga-
tions under international human rights law to respect,
protect, and fulfill human rights, including the rights
to health, life, the benefits of scientific progress, and
equality and non-discrimination. These normative
and legal overlaps with human rights are formalized
in THR (2005) Article 3, which requires its implemen-
tation to be with “full respect for the dignity, human
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Abstract: In this article, we examine the rela-
tionship between the World Health Organiza-
tion International Health Regulations (IHR) and
human rights and its implications for IHR reform,
considering the evolution of human rights in
the 2005 IHR, the role of human rights in IHR
reforms and the implications of these reforms
in key domains including equity and solidarity,
medical countermeasures, core capacities, travel
restrictions, vaccine certificates, social measures,
accountability, and financing.

Introduction

The World Health Organization’s (WHO) Interna-
tional Health Regulations (IHR) are the primary
instrument in international law to govern domestic
and global responses to public health emergencies.
Indeed, the IHR were adopted with the explicit pur-
pose “to prevent, protect against, control and provide
a public health response to the international spread
of disease.” Prior to the 2024 amendments, the last
revision of the IHR was adopted in 2005, came into

rights and fundamental freedoms of persons.”

Despite these interconnections with human rights,
the THR has historically been more closely linked to
the dominant global health security paradigm in global
health, which has focused on preventing the spread of
infectious diseases across borders, and is attentive not
simply to emerging infectious disease threats but also
to more traditional national security concerns, includ-
ing chemical, biological and radio-nuclear threats
(CBRN).? Similarly, reflecting the dominance of trade
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and commercial objectives, the IHR regime’s public
health purpose is explicitly adjoined to ensuring that
public health regulations do not unduly interfere with
international trade.* While the IHR does include
explicit and implicit human rights-related provisions,
the instrument remains primarily focused on global
health security rather than on norms under interna-
tional human rights law. This focus is a profound mis-
take given how inextricably a public health response
to the international spread of disease is linked to the
protection of human rights.” Indeed, the prioritiza-
tion of global health security and international trade
paradigms holds the potential to conflict with both the
IHR’s public health objectives and with states’ human

As a result, in 2024 the IHR was amended with
novel inclusions on equity, solidarity, access to vac-
cines, financing, and pandemic preparedness. While
these amendments may mitigate some of the IHR’s
negative human rights impacts, they are vague and
have done little to augment the IHR’s most conten-
tious provisions (such as travel restrictions). More
concerningly, the amendments are not explicitly con-
nected to human rights in key domains including vac-
cine certificates, social measures, inequitable access to
medical countermeasures, and inadequate develop-
ment of core health care and system capacities.

We argue that what are required instead are clearer
and more explicit and direct normative and opera-

While the IHR does include explicit and implicit human rights-related
provisions, the instrument remains primarily focused on global health
security rather than on norms under international human rights law. This
focus is a profound mistake given how inextricably a public health response to
the international spread of disease is linked to the protection of human rights.

rights obligations during a pandemic.

The shortcomings of states’ responses to COVID-
19 underscored profound gaps and weaknesses in
the IHR’s ability to effectively govern a public health
response to the international spread of disease while
protecting and promoting human rights. States failed
to realize the IHR’s purpose of preventing, protecting
against, and controlling the emergence and interna-
tional spread of COVID-19, exposing the weaknesses
in domestic health and social security systems as well
as in international cooperation under global health
governance. More gravely, state implementation of the
IHR often entailed neglect as well as serious and wide-
spread violations of a range of human rights, including
when it came to social measures, travel restrictions,
and equitable access to medical countermeasures.
These weaknesses and violations underscored the
need to extensively amend the THR to make it fit for
purpose, including through creating more effective
accountability mechanisms and defining a broader
scope for its operation to embrace human rights,
pandemic cycles, health systems, access to pandemic
health products like vaccines, and the social determi-
nants of health. It is no surprise in this context that
reform of the THR and the related development of a
new WHO pandemic agreement emerged as primary
international political responses to resolving the gov-
ernance gaps illuminated during COVID-19.
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tional synergies and linkages to international human
rights law and institutions. These synergies and link-
ages are not simply necessary for states to better ful-
fill their international human rights obligations dur-
ing future PHEICs but are essential to the success of
national and global governance of future epidemic
and pandemic disease threats. Greater attention to
human rights in the IHR would better balance global
health security and trade imperatives with public
health and human rights obligations during a PHEIC.
More broadly, these linkages are important to ensure
that the THR follows the principle of systemic integra-
tion within international law, in which the functional
areas of global health law — including human rights
law — are linked to each other rather than further
fragmented in ways that are harmful to the global
public good.

In this article we analyze the relationship between
the 2005 THR as amended and human rights in the
following ways. We begin by examining the evolu-
tion and efficacy of human rights leading into the
2005 revision of the IHR. Analyzing the challenges of
COVID-19 and the 2024 amendments of the IHR, we
then consider the human rights implications of these
new inclusions into the THR in relation to equity and
solidarity, medical countermeasures, core capacities,
travel restrictions, vaccine certificates, social mea-
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sures, accountability, and financing. We conclude with
ideas for the future operation and reform of the IHR.

1. Bringing human rights into the IHR

The IHR have evolved to respond to the international
challenges posed by infectious disease risks, turning
to human rights as WHO governance came to see the
linkages between public health prevention and human
rights promotion.

1.1 Pre-2005

Arising out of a century of international health diplo-
macy for infectious disease prevention, WHO member
states brought together these past international agree-
ments in 1951 under the International Sanitary Regu-
lations, which were renamed the International Health
Regulations in 1969. The 1969 regime initially sought
to bind all WHO member states to monitor outbreaks
of specific named diseases (namely cholera, plague,
and yellow fever). While providing an international
framework for disease surveillance, this legal regime
was narrow in scope, inadequate for state accountabil-
ity, and inattentive to human rights.

Notwithstanding early IHR silence on human rights,
the 1946 WHO Constitution recognized the right to
health, as states worked in the United Nations (UN) to
articulate the right to health and other health-related
rights obligations under international human rights
law, including obligations to “prevent, treat, and con-
trol” epidemic diseases under the 1966 International
Covenant on Economic Soctal and Cultural Rights
(ICESCR). With the UN focusing simultaneously on
restrictions of civil and political rights to protect pub-
lic health, states recognized in the 1966 International
Covenant on Civil and Political Rights (ICCPR) that
public health may be invoked as a basis for limiting
certain rights such as freedom of movement, peaceful
assembly and association where “necessary” and pro-
vided for by law. To elaborate the grounds for these
limitations under the ICCPR, scholars developed the
1984 Siracusa Principles on the Limitation and Dero-
gation Provisions in the International Covenant on
Civil and Political Rights, which concluded that pub-
lic health may be invoked as a ground for limiting cer-
tain rights to allow a state to take measures dealing
with a serious threat to the health of the population.¢

The Siracusa Principles recognized that such
human rights restrictions should be undertaken only
when (a) responding to a pressing public need, (b)
necessary and proportionate to a legitimate aim, (c)
prescribed by law and not imposed arbitrarily, and (d)
applied as alast resort using the least restrictive means
available. Calling for due regard to the IHR when

restricting civil and political rights to protect public
health, the Siracusa Principles would be increasingly
applied — including by UN human rights bodies —
to assess government measures in response to public
health emergencies.”

Yet, with states increasingly unable to respond
under the THR to emerging and re-emerging infec-
tious diseases in a rapidly globalizing world, the World
Health Assembly (WHA) formally launched a WHO
process in 1995 to broaden the scope of the treaty
beyond cholera, plague, and yellow fever.? The revi-
sion process progressed slowly until the emergence
of Severe Acute Respiratory Syndrome (SARS), a new
infectious disease threat not covered by the IHR. Lim-
itations in effectively responding to this 2002-2003
outbreak underscored the inadequacy of the IHR,
bringing new urgency to the revision process.? Com-
pounding this inadequacy, national governments had
responded to SARS through public health actions
that violate individual rights, resorting to sweeping
isolation, quarantine, and surveillance measures that
restricted individual liberties.’° These human rights
violations in the SARS response raised an imperative
to address human rights in IHR revisions.

1.2 IHR (2005)

As the impact of SARS mounted, WHO released the
draft of a revised IHR, incorporating human rights
into the IHR for the first time. States broadly recog-
nized the importance of human rights in subsequent
negotiations, and in May 2005, the WHA adopted the
revised IHR (2005), codifying that states shall imple-
ment the THR “with full respect for the dignity, human
rights and fundamental freedoms of persons”. Draw-
ing from the human rights balancing under Siracusa
Principles, national measures under the IHR (article
43) must be based on scientific risk assessment and
must not be more restrictive of international traffic, or
more intrusive to individuals, than reasonably avail-
able alternatives.'

These THR (2005) commitments introduced
explicit human rights obligations under global health
law, with additional rights-related provisions for non-
invasive, least intrusive, and consensual health mea-
sures for travelers on arrival and departure (article
21), non-discriminatory implementation of the IHR
(article 42), confidentiality of personal data (article
45), and requirements that travelers be treated with
respect for their dignity and human rights when
implementing health measures (article 32). The IHR
in several provisions (including articles 17, 23, 31 and
4.3) requires its implementation to not be more inva-
sive or intrusive to persons than reasonably available
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alternatives, wording which reflects the Siracusa Prin-
ciples’ requirement that restrictions of rights not be
more restrictive than required to achieve the purpose
of the limitation’* The THR additionally gestures to
extraterritorial human rights obligations of global
solidarity (article 44), seeking international collabora-
tion and assistance to support national public health
capacities.™* These aspects of the revised IHR reflected
a clear conceptual interconnection with state obliga-
tions under human rights law.”* Yet the IHR’s human
rights provisions do not consider economic, social and
cultural rights like health, education, food, work and
social security, which may be significantly compro-
mised during a pandemic.'®

2. Human rights framing in the IHR
amendment process

The limitations of the ITHR’s provisions on human
rights became all too apparent during the COVID
pandemic, when responses entailed disproportionate
and discriminatory limitations of a broader range of
rights in the implementation of emergency measures
including economic, social, and cultural rights (and
especially the right to health).”” Gross disparities in
global access to COVID-19 vaccines and other medi-
cal countermeasures have similarly illuminated the
failure of states to heed the IHR’s obligations around
capacity-building, solidarity, and cooperation in arti-
cles 5, 13, and 44 respectively.'® The wide spectrum of
human rights repercussions in public health emergen-
cies prompted the Independent Panel on Pandemic
Preparedness and Response to commission a back-
ground paper on the theme, although its own analysis
of human rights in its final report was lacking. These
limitations also precipitated the development of the
2023 Principles and Guidelines on Human Rights
in Public Health Emergency Preparedness, Preven-
tion, and Recovery, which sought to address the lack
of coherent guidance under international human
rights law through clarifying the application of human
rights to public health emergencies.!? These principles
emphasize universality, equality, non-discrimination,
and public participation, and outline positive obli-
gations to mobilize resources and implement rights,
including through the THR.

In the wake of significant scrutiny of the THR
(2005) in the light of its functioning during the
COVID-19 pandemic, in May 2022, the WHA for-
mally initiated a revision process under the auspices
of an Intergovernmental Working Group on Amend-
ments to the THR.2° Procedurally, under article 21 of
the WHO Constitution, the WHA can agree on revi-
sions to legally binding regulations without requir-
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ing ratification by national governments or domestic
legislatures and with a lower approval threshold than
treaties. All member states are required to comply
with the enacted revised regulations except for those
which raise rejections or reservations.

The Working Group invited member states to sub-
mit proposals and convened a Review Committee
of independent experts to provide technical advice,
as prescribed by the IHR.2! The proposed revisions,
which were intended to be limited in scope, aimed to
strengthen the THR as an instrument for pandemic pre-
vention, preparedness, and response through address-
ing equity, technological or other developments;
improving implementation and compliance with the
IHR; and assuring universal application to prevent the
international spread of disease in an equitable man-
ner.22 Whilst equity is mentioned in the proposals of
amendments as a rationale for reform by states rep-
resented by the African Group, and other states such
as India, Indonesia and Malaysia, the revision of the
IHR was not originally initiated with the intention of
increasing respect for and compliance with human
rights obligations.?? Ultimately the amendment pro-
cess was mostly state-led, with limited opportunity for
civil society engagement, and without an independent
human rights impact assessment or survey of conflicts
between human rights and the proposals.2*

The Review Committee issued a technical report in
January 2023, but it only explicitly addressed human
rights as an interpretive principle, and lacked any
meaningful emphasis on human rights norms, princi-
ples, and specific obligations.?® For example, the report
does not reflect the calls made by the UN Secretary
General, WHO Director General, UN High Commis-
sioner for Human Rights and UN human rights treaty
bodies to center human rights in responses to the
COVID-19 pandemic, including through protections
for marginalized and vulnerable groups and greater
accountability.?6 The report merely underscores the
importance of human rights in the revisions which
produced the 2005 text, but without elaborating on
the whole range of obligations that could be reflected
or mainstreamed throughout the regulations.?” As an
isolated comment, the Review Committee did wel-
come a proposal from the Africa Group to establish
a requirement of “avoiding unnecessary interference
with human rights” during public health measures,
as such limitations “should only be imposed in accor-
dance with the principles of legitimacy, necessity and
proportionality, which means, inter alia, on a tempo-
rary basis and to the extent necessary”.2¢ Nonetheless,
this proposal does not differ substantially from the
status quo. By refraining from elaborating and main-
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streaming human rights in the instrument, the risk is
that the application of human rights obligations is left
to each state’s interpretation.

Nevertheless, some states proposed amendments
that consider solidarity and equity as well as the
availability and affordability of care, concepts which
resonate with comparable norms in human rights.
For example, the African Group proposals markedly
bear some parallel with the right to health obliga-
tion to assure available, accessible, acceptable, and
good quality health care (AAAQ) as developed by the
UN Committee on Economic, Social and Cultural
Rights.29 These amendments introduce an allocation
mechanism for PHEICs to ensure that resources are
effectively available and affordable to all states. More-
over, the proposals reflect important elements of the
right to health by suggesting a mandate that states
regulate non-state actors in addition to state actors
when it comes to observing WHO recommendations,
participation in international allocation of resources,
transparency in prices, and technology and know-how
sharing.3°

By contrast, other proposals, particularly from
India, would have weakened the IHR’s human rights
grounding by displacing the reference to “dignity,
human rights, and fundamental freedoms of persons”
as a fundamental pillar of the ITHR.3! The Review Com-
mittee warned against this deletion, since the amend-
ment would limit the interpretation of the IHR only
to “equity, inclusivity, coherence, and in accordance
with their common but differentiated responsibilities
of the States Parties, taking into consideration their
social and economic development.”®® Inasmuch as
equity and human rights hold important complemen-
tarities (discussed further below), neither concept can
adequately replace each other.

Hailed as a global health diplomacy achievement
amidst a period of political instability, the IHR revi-
sions were adopted on June 1, 2024 at the 77th
WHA.33 Although not more explicit on human rights,
the amendments were generally received as a timely
advancement in global health governance — even
though necessary reforms were left to be negotiated
through a future Pandemic Agreement (including
stronger rules on pathogen access and vaccine dis-
tribution).?* Notable highlights of the amendments
include conceptual improvements, such as the defini-
tion of “pandemic” in international law as a new cat-
egory of PHEIC (Articles 1 and 12), the inclusion of
“preparedness” within the scope of the THR and core
capacities (e.g. Article 2), and the promotion of equity
and solidarity alongside human rights as overarching
principles (Article 3).

In a significant shift, efforts to enhance compli-
ance and implementation were also reflected in sev-
eral amendments, including the establishment of a
State Parties’ Committee for Implementation of the
IHR (Article 54 bis) and the creation of National
IHR Authorities (Article 4), responsible for ensur-
ing local implementation. In other areas, the reforms
addressed critical issues in financing and access to
countermeasures, albeit with open-ended commit-
ments that lack well-defined outcomes, in particular
to reduce global health disparities. The revised IHR
pave the way for further deliberations and engage-
ment on these matters, including the creation of the
Coordinating Financial Mechanism for the imple-
mentation of the THR (Article 44) and the compe-
tence of the WHO Director to “facilitate, and work
to remove barriers to, timely and equitable access by
states to relevant health products” (Article 13.8).

3. Key human rights issues for the amended
IHR

It is essential to assess possible synergies and tensions
between the reforms and human rights obligations to
support the implementation of the IHR in ways that
advance, rather than undermine, existing state obli-
gations under international human rights law. In the
following section we consider how (and whether) key
human rights issues were addressed in ITHR reforms
and achieve this goal. We highlight that while some
revisions were positive, including the inclusion of
equity and solidarity as grounding principles, as
well as provisions on medical countermeasures, core
capacities, accountability and financing, they also rep-
resent missed opportunities for explicit protection of
human rights in line with international human rights
law standards. Moreover, the revisions are notable for
what they didn’t do and for stopping short of address-
ing other measures with human rights implications,
such as travel restrictions, vaccine certificates and
social measures.

3.1 Equaty, solidarity, and human rights

From a human rights perspective, perhaps the most
conceptually significant inclusion in the 2024 reforms
is the addition of equity and solidarity to IHR article
3. Article 3.1 now states that the “implementation of
these Regulations shall be with full respect for the dig-
nity, human rights and fundamental freedoms of per-
sons, and shall promote equity and solidarity.” These
insertions reflect advocacy during the drafting process
in which equity emerged as a significant underlying
principle within the IHR final proposed text, being
cited ten times in the document, compared to just two
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references to human rights.?* These are normatively
important inclusions that arguably hold the potential
to fundamentally reshape the agreement, particularly
insofar as gross inequities like access to essential pan-
demic health goods are concerned. At the same time,
the content of these terms is not defined in the IHR
amendments. Nor are these terms linked to compa-
rable norms in international human rights law.

Despite the increased role of equity in international
law and calls for its expansion in global health gover-
nance, the IHR’s embrace of equity does not fully align
with a rights-based approach.?¢ International courts
and tribunals have generally regarded equity as part of
customary international law or a general principle of
international law in inter-state disputes.?” Yet equity
increasingly is used in international law to frame the
treatment of individuals and groups; for example the
concept of “intergenerational equity” has been artic-
ulated in treaties under international climate law.28
Within global health, equity has been a framing con-
cept to address systematic differences in health status
between different population groups at the national
level and at the global level, including in calls for
vaccine equity during the COVID-19 pandemic. Yet
despite normative overlaps between equity and rights
to equality and non-discrimination, the relationship
between equity in an amended IHR and these and
other human rights norms is far from clear.

Certainly, the conceptions of justice and distribu-
tive outcomes inherent in the concepts of equity and
solidarity are valuable. They are complementary to
human rights frameworks that emphasize substan-
tive and not merely formal equality. At the same time,
human rights obligations and principles are concep-
tualized and invoked at an individual and group level
(in contrast to inter-state relations), providing these
individuals and groups crucial protection against
the harms caused by inequitable and overly invasive
public health measures.? Human rights operate not
only in substantive outcomes including specific and
detailed freedoms and entitlements and in terms of
the distribution of resources, but also in procedural
aspects and minimum guarantees of deliberations
(such as transparent, accountable, and participatory
processes; and access to justice). These substantive
and procedural norms and standards could offer con-
crete guidance to the operationalization of equity in
the THR.

3.2. Access to medical countermeasures

While the 2005 THR aimed to coordinate and develop
the ability to respond to infectious disease, it was
silent on duties to ensure access to medical counter-
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measures during a pandemic. Indeed, the term “medi-
cal countermeasures” does not appear in the IHR
(2005) itself and was subsequently developed by gov-
ernments to designate medicines, vaccines, and anti-
toxins deemed necessary to protect national security
in the context of biological threats.*© The WHO sub-
sequently integrated a broader conception of medical
countermeasures beyond security threats into bench-
marks for IHR capacities measuring the development
of systems to activate and coordinate such measures
during a public health emergency.*!

The inadequacy of the IHR’s approach to medical
countermeasures was dramatically illustrated dur-
ing COVID-19 as stark global disparities in access to
COVID-19 vaccines quickly emerged, a situation that
was met with widespread concern by many interna-
tional human rights bodies.*> These weaknesses are
outlined in the IHR Review Committee’s final report,
which acknowledges that the IHR were not designed
to address more pervasive issues exposed by COVID-
19, for example, the persistent and gross disparities
in access to life-saving medical countermeasures,
including not only diagnostics, personal protective
equipment, treatments, medical devices and vac-
cines, but also the commodities necessary for the
manufacturing, packaging and distribution of such
countermeasures.*?

The report proposes amending IHR articles 15, 16,
and 17 to allow the WHO Director General to issue
temporary and standing recommendations on access
to “health products, technologies and know-how,
including an allocation mechanism for their fair and
equitable access”.** When it came to IHR article 44 on
collaboration and assistance, the Committee broadly
supported the principles of equitable access to coun-
termeasures but questioned whether this issue fell
within the scope of the IHR.#5

The amended THR adds several new provisions
that resoundingly resolve the question of whether this
issue falls within the scope of the IHR, even as they
impose relatively “soft” corresponding obligations on
the WHO and IHR States Parties. A definition of “rel-
evant health products” is added to the THR, as:

those health products needed to respond to pub-
lic health emergencies of international concern,
including pandemic emergencies, which may
include medicines, vaccines, diagnostics, medical
devices, vector control products, personal pro-
tective equipment, decontamination products,
assistive products, antidotes, cell- and gene-
based therapies, and other health technologies.*¢
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Several other articles are amended to recognize WHO
and state party responsibilities to ensure equitable
access to health products as a core component and
criteria of a public health response under the IHR.
For example, article 13 on public health responses
is extensively amended to recognize both WHO and
state party duties to assure “equitable access to rel-
evant health products.” The WHO undertakes to
“facilitate, and work to remove barriers to timely and
equitable access by States Parties to relevant health
products ... based on public health risks and needs.”+
The WHO Director-General undertakes to address in
their recommendations public health needs and avail-
ability, accessibility, and affordability of health prod-
ucts (article 13.8.a), to use WHO and/or State mecha-
nisms and networks to facilitate timely and equitable
access to relevant health products based on public
health needs (article 13.8.b); and to support states on

evant terms of their research and development agree-
ments for relevant health products related to promot-
ing equitable access to such products during a public
health emergency of international concern, including
a pandemic emergency.’>°

The novel insertion into the IHR of duties around
equitable access to affordable health products is
unquestionably a sea change, and a remedy to the for-
mer silence of the IHR on this question. Yet as in the
rest of the THR, these amendments do not recognize
or link to comparable rights in international human
rights law, a puzzling elision given that equitable
access to affordable medical countermeasures during
a pandemic is a fundamental entitlement under the
ICESCR.% For example, the UN Committee on Eco-
nomic, Social and Cultural Rights has reinforced that
access to medicines are core obligations and essential
elements of ICESCR rights to health and science.

Nowhere does the IHR expressly recognize a right to access countermeasures
(including essential vaccines and antiviral medicines) that places clear and
strong obligations on states to ensure fair distribution and equitable access to
such health goods including through regulating non-state actors. And nowhere
are measures to mitigate the impact of trade-related intellectual property
rights on equitable access to medical countermeasures acknowledged in the
IHR, including TRIPS flexibilities and waivers of intellectual property rights.

request to scale up and geographically diversify the
production of relevant health products (article 13.8.c);
to share product dossiers for health products to states
with the manufacturer’s consent (article 13.8.d); and
to support states to promote research and develop-
ment and strengthen local production of quality, safe
and effective relevant health products (article 13.8.e).
The WHO Director-General is also authorized to
extend temporary and standing recommendations to
address health measures in relation to relevant health
products,*® and to consider as a criterion for such rec-
ommendations the availability and accessibility of rel-
evant health products.*®

State duties in this regard are considerably vaguer
and weaker: IHR state parties must “collaborate with,
and assist each other and to support WHO-coordi-
nated response activities,” including through support-
ing WHO and engaging with domestic stakeholders
to facilitate equitable access to relevant health prod-
ucts for responding to a PHEIC including a pandemic
emergency, and making available, “as appropriate, rel-

Accordingly, states hold human rights obligations
to assure access to affordable essential medicines,??
and to “prevent unreasonably high costs for access to
essential medicines ... from undermining the rights of
large segments of the population to health”5* includ-
ing through using Agreement on Trade-Related
Aspects of Intellectual Property Rights (TRIPS) flex-
ibilities.”® The Committee urged states to support the
waiver of TRIPS to assure the global affordability of
vaccines and has framed the inequitable distribution
of COVID-19 vaccines as contrary “to the extraterrito-
rial obligations of States.”s

While the reforms never acknowledge the human
rights dimensions of access to medicines and vaccines,
they implicitly reflect some of the key conceptual
dimensions of this right when it comes to accessibil-
ity and affordability. Yet by framing access as a ques-
tion of equity instead of equality or the right to health,
these duties remain delinked from the specific duties
of this body of law. Nowhere does the IHR expressly
recognize a right to access countermeasures (includ-
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ing essential vaccines and antiviral medicines) that
places clear and strong obligations on states to ensure
fair distribution and equitable access to such health
goods including through regulating non-state actors.
And nowhere are measures to mitigate the impact of
trade-related intellectual property rights on equitable
access to medical countermeasures acknowledged in
the IHR, including TRIPS flexibilities and waivers of
intellectual property rights. These elisions are unsur-
prising given the contested history and present of
policy and law relating to global access to medicines.
Yet grossly disparate vaccine access during COVID-19
underscores how important it is that states hold strong
and binding legal obligations that appropriately bal-
ance efforts to assure access to domestic populations
in ways that do not compromise access in other (and
especially lower-resourced) countries and populations.

3.3 Core capacities
Articles 5 and 13 of the 2005 IHR required states to
develop, strengthen, and maintain the capacity to
detect, assess, notify, report, and respond to public
health risks and emergencies of international concern.
A set of “core capacities” under these articles, which
should be implemented within five years, was listed
in Annex 1, and unpacked in state reporting guide-
lines.’” These capacities were grouped in two areas:
a surveillance and response system including public
health infrastructure, staffing, reporting, communica-
tion, and a national public health emergency response
plan; and measures at points of entry and exit to
control international spread. Prior to the COVID-19
pandemic, many states had failed to implement core
capacities (by 2015 two-thirds of states had already
fallen short of compliance with existing core capaci-
ties)?8 which has been attributed to a combination of a
mismatch with public health capacities in some states,
competing public health priorities, limited interna-
tional support in this area, and weak international
oversight.” The chaotic response by many states to
the COVID-19 outbreak further highlighted limita-
tions in preparedness by states in areas already cov-
ered by core capacity requirements; preparedness in
other areas critical for a pandemic response, including
medical products and the health service, with many
countries lacking necessary products and health ser-
vice capabilities; and in coordination and solidarity
between states as seen in nationalist responses under-
mining an equitable response worldwide.5°
Accordingly, the 2024 amendments broadened sur-
veillance (article 5) and response (article 13) obliga-
tions to new obligations on prevention and a more
holistic set of preparedness obligations, requiring
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states to develop capacities to “prevent, detect, assess,
notify and report events” (article 5) and to “prevent,
prepare for, and respond promptly and effectively to
public health risks and public health emergencies of
international concern, including a pandemic emer-
gency, including in fragile and humanitarian settings.”
Correspondingly, Annex 1builds on previous narrower
requirements for surveillance and response under the
2005 THR to embrace a broader set of core capaci-
ties including preparing for the implementation, and
immediately implementing, preliminary control mea-
sures; preparing to provide and facilitate access to rel-
evant health services and products; logistics; and risk
communication including addressing misinformation
and disinformation. States must also engage with rele-
vant stakeholders including local communities in pre-
paring for and responding to a response. A new onus
is placed on international collaboration in the light of
IHR Article 44 to enable states to develop, strengthen
and maintain core capacities.

Core capacities, including the 2024 amendments,
resonate with states’ right to health obligations to take
measures to prevent, treat, and control epidemic dis-
eases under ICESCR article 12.2.c. Analyzing links
between core capacities under the IHR (2005) and
right to health “core obligations,” which had hitherto
received limited analysis in relation to the threat of
PHEICs, Toebes, Forman, and Bartolini have also
pointed to normative synergy between IHR core
capacities and right to health “core obligations™®!
(which are obligations which all states must priori-
tize); in particular they argue that the obligation to
“adopt a national health strategy and plan of action
to address the population’s health concerns,” should
be interpreted in the light of IHR core capacities,
considering the risks of PHEIC to the right to health.
The revisions to core capacities in 2024 have entailed
further alignments with human rights including: the
focus of right to health core obligations on the accessi-
bility of healthcare, a role for participatory processes,
and the importance of obligations of international
cooperation to ensure necessary pandemic prepara-
tions and response.

Despite such synergies, there are also potential
tensions between core capacities and right to health
obligations which may be exacerbated by proposed
amendments. Experience during the COVID-19 pan-
demic highlighted that control measures are often
designed and implemented in ways that violate human
rights, and access to health services and medical prod-
ucts often fall short of human rights requirements of
equality and non-discrimination. Although human
rights and equity are now cross-cutting principles in
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the THR, it is a shortcoming of the IHR reforms that
these principles are not addressed more explicitly to
reinforce human rights-compliant PHEIC prepara-
tions including through reducing the very real risks
to dignity, well-being, and livelihoods of non-human
rights based PHEIC and pandemic responses.
Furthermore, while it is welcome that the THR
core capacities recognize duties to provide health ser-
vices “necessary for responding to public health risks
and events,” they do not address broader questions
of health system strengthening and universal health
coverage, both of which are recognized as important
aspects of PHEIC prevention and preparedness as
well as right to health obligations.5> Nor do they spe-
cifically elaborate on preparing to maintain other
health services and public health interventions during
a PHEIC or pandemic response. During the COVID-
19 pandemic, human rights mechanisms and scholars
highlighted concerns about the parlous state of many
health systems after years of neglect, as well as about
the restrictions of other health services and determi-
nants of health like adequate food or social security
in pandemic responses, often resulting in inequali-
ties and discrimination in access to care and determi-
nants of health.? Yet it is notable that the IHR Review
Committee was cautious about introducing equitable
financing mechanisms and health system strengthen-
ing as part of the IHR, noting that this would fall out-
side the focus of the IHR and the WHO mandate in
this area and would require more detailed regulation
more broadly. It is arguable that the Committee’s reluc-
tance to address these broader health systems dimen-
sions within the THR also reflects its resistance to inte-
grating right to health duties more fully into the IHR.
Furthermore, some suggested amendments raise
issues of technical and financial feasibility, particu-
larly for low- and middle-income countries. While
core capacities are framed as technical measures, there
is limited acknowledgement of historic and current
structural inequalities that act as barriers to the pub-
lic health systems that underpin core capacities in the
Global South. Broadening of core capacities to include
healthcare and healthcare products are examples of
unfunded mandates that will significantly challenge
many states. Although collaboration is highlighted as
an obligation in relation to core capacities, the mecha-
nisms to achieve this in practice remain elusive.
Fulfilling core capacity measures should ensure that
health policy be formulated to consider the health
needs of the population as established by scientific
evidence, national and local priorities as determined
under democratic processes,* as well as the participa-
tion of affected populations in health decision-making,.

Moreover, the precise legal and normative relationship
of human rights and IHR obligations remains opaque
and under-operationalized given limited interaction
between the human rights and global health regimes.
For example, there remains a lack of clarity about the
bearing of human rights under THR article 3 on core
capacities. Explicit reference and incorporation of
human rights norms and obligations should have been
a part of the drafting process of the IHR revisions,
including core obligations and obligations related to
the health system more generally. Doing so would
have supported an integrated rather than fragmented
set of obligations across international legal regimes
more conducive to protecting both public health and
human rights.

3.4 Trawel restrictions
In responding to the COVID-19 pandemic, many
states ignored public health interventions recom-
mended by WHO in a rush to implement selective bans
on international travel. The IHR’s article 43 requires
that state responses “shall not be more restrictive of
international traffic and not more invasive or intru-
sive to persons than reasonably available alternatives.”
However, government responses, undertaken at times
for domestic political reasons and without adequate
public health evidence, divided the world when global
solidarity was needed most. Despite continued WHO
opposition to such travel restrictions, states continued
to impose discriminatory travel restrictions reflex-
ively, prioritizing reactionary measures without offer-
ing public health justifications.5

These travel restrictions undermined respect for
human rights in the ITHR. Instead of the IHR being
implemented “with full respect for the dignity, human
rights and fundamental freedoms of persons,’¢ travel
bans restricted the human right to freedom of move-
ment, blocked the international assistance needed
in the pandemic response,®” and limited a range of
other civil, political, economic, and social rights. Such
unnecessary (and often discriminatory) travel bans
undermined global solidarity, driving nations apart
through economic isolation and rights violations. The
IHR cannot be effective where governments pursue
travel restrictions without public health evidence,
restricting individual movements, economic activities,
and humanitarian responses in ways that contravene
WHO guidance, stoke nationalist and racist discrimi-
nation, and violate human rights.¢8

Accordingly, it is imperative to understand when
travel restrictions are necessary and proportionate
under the IHR, and to align global health law and
human rights law obligations. Despite (or perhaps
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because of) the contentious nature of travel restric-
tions, the 2024 reforms did little to address these
outside of adding a provision to the IHR that allows
impacted states to request consultations with the
implementing state party or through the Director-
General.® Such consultations must be confidential
and for the purpose of clarifying “the scientific infor-
mation and public health rationale underlying the
measure and to find a mutually acceptable solution.”
While this addition to article 43 could help improve
the transparency of travel restrictions, it is doubtful
that state consultations will resolve the larger problem
of discriminatory travel restrictions witnessed during
COVID-19.

These gapsillustrate that the IHR will need to be fur-
ther amended to provide greater specificity in imple-

be denied for persons in possession of certificates of
vaccination or other prophylaxis (article 36).
Following the rollout of the first COVID-19 vac-
cines, many states adopted vaccine requirements for
entry and exit. In addition to specific vaccine certifi-
cates, they also introduced other health documenta-
tion and travel requirements, such as negative antigen
or PCR test certificates prior to or after travel; regu-
lations around paper and digital certification; and
quarantine or isolation requirements. Even within
these requirements, amongst other restrictions, some
states refused to recognize tests administered in coun-
tries in the Global South. Additionally, vaccination
certificates as a condition for international travel is in
contravention of WHO guidance to refrain from such
practices™ and of states’ IHR obligations. Vaccination

The vesting of authority in the WHO to authorize such measures in relation to
forthcoming emergencies requires it to consider such human rights questions
in its decision-making in accordance with THR article 3 and its constitutional
mandate. Yet this imperative is not explicitly codified in the current IHR and
the THR reforms do not explicitly recognize WHO’s authority in this regard.

menting travel restrictions and border closures that
are appropriate, non-discriminatory, uphold trans-
parent processes, ensure evidence-based practices,
respect human rights protections, and strengthen
WHO recommendations. Specifically, such reforms
must ensure that travel restrictions conform with both
human rights and IHR principles of health necessity
and proportionality and are accompanied by the cor-
relative ITHR and human rights duties of international
collaboration and assistance rooted substantively in
global solidarity.”

3.5 Vaccine certificates

The 2005 IHR has recognized only limited permissible
use of vaccination certificates. For instance, it provides
that states parties may require proof of yellow fever
vaccination or prophylaxis for travelers as a condition
of entry (Annex 7). Beyond this, in line with its gen-
eral purpose of preventing and controlling the inter-
national spread of disease whilst minimizing interfer-
ence with international traffic and trade (article 2), the
IHR prohibits states from requiring health documents
for international traffic for other conditions, except in
circumstances where the WHO has issued such recom-
mendations (article 35). In cases where vaccines are
foreseen, the 2005 THR provides that entry should not
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alone came to be recognized as ineffective in prevent-
ing COVID-19 transmission, while certification for
travel restricted rights to freedom of movement, pri-
vacy and family life,” raising concerns around neces-
sity and proportionality.”

Like travel bans, international travel vaccine certifi-
cate requirements disadvantaged populations in the
Global South who remained at the back of the vac-
cine rollout queue. These disparities compounded the
injustice of global vaccine apartheid as Global North
states bought up vaccine stock, blocked proposals for
intellectual property waivers on COVID-19 vaccines
under the TRIPS Agreement and failed to uphold
pledges for equitable vaccine distribution under the
COVAX scheme. Digitalization requirements further
raised concerns about equity in the context of the digi-
tal divide between high- and low- and middle-income
countries as well as within countries. Global vaccine
disparities illustrated an interplay of power rela-
tions between countries, global racialized health and
rights inequalities, security concerns reminiscent of
the era of colonial health,” and commercial priorities
strongly redolent of the ongoing neoliberal era.

States proposed an article 36 amendment to recog-
nize other types of proofs and certificates that would
attest to a decreased public health risk “particularly
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where a vaccine or prophylaxis has not yet been made
available for a disease in respect of which a public
health emergency of international concern has been
declared.”” Studies undertaken during the COVID-19
pandemic suggested that other types of testing and
certification (e.g. exit screening test and certificates),
and entry screening together with isolation guidance
may help protect the right to health through limiting
exposure for other travelers and contacts, although
they may have a limited impact in slowing the spread
of disease’

The vesting of authority in the WHO to authorize
such measures in relation to forthcoming emergencies
requires it to consider such human rights questions in
its decision-making in accordance with IHR article 3
and its constitutional mandate. Yet this imperative is
not explicitly codified in the current IHR and the ITHR
reforms do not explicitly recognize WHO’s authority
in this regard.

A second area of suggested revisions concerned dig-
italization of certification, interoperability and data
protection, with assistance envisaged for low- and
middle-income countries to develop such systems.
While pragmatic and largely in line with existing
WHO-supported processes, the Review Committee
raised concerns about inequalities given digital divides
between countries and different population groups.”
Yet these suggested revisions were not adopted in
ways that reduce risks of digital exclusion, with THR
(2024) article 35 recognizing that documents may be
issued in either digital or non-digital format, subject
to other international agreements.

3.6 Soctal measures

Poverty, discrimination, and inequality are both
determinants of risk and outcomes of epidemics and
pandemics such as Ebola, Zika and COVID-19. With
devastating impacts on health systems, food security,
social security, education, and employment, inter-
national human rights bodies have highlighted that
states must guarantee economic, social, and cultural
rights in public health emergency responses and
recovery, including for marginalized populations.”®
Yet the purpose of the THR is focused narrowly on
protecting public health through technical and man-
agement measures that prevent and control the inter-
national spread of diseases and do not interfere with
international trade.” The IHR does not overtly extend
to addressing individual or systemic economic and
social vulnerabilities to infectious diseases or to regu-
lating states’ socio-economic responses. Though the
IHR requires states to ensure human rights and non-
discrimination in implementing the Regulations, the

overriding focus has been on civil and political rights
such as rights to freedom of movement, privacy, and
peaceful assembly, and indeed the drafting of the IHR
was conceived particularly with such rights in mind.s°
However, Article 3 protections can and should also be
interpreted to extend to avoiding interference with
economic, social and cultural rights, particularly the
right to health which is centrally implicated in mul-
tiple dimensions of the IHR.

It is certainly positive that THR reforms advance in
a small way towards recognizing socioeconomic risks
in pandemics and the rights associated with them.
For example, the definition of a pandemic emergency
includes “social and economic disruption,” and newly
enshrined principles such as equity and solidarity
have a socioeconomic resonance. Equitable access to
health products reflects comparable right to health
norms regarding accessible and affordable medicines
and vaccines, and the new duties in core capacities in
terms of healthcare preparedness and access reflect
broader right to health concerns. Yet beyond these
advancements, the regulations do not overtly shift
away from its technical approach and civil and politi-
cal rights focus in its operative articles.

Notably, the THR is inadequate when it comes to
positive obligations for states to build robust health
systems accessible to all and resilient to public health
emergencies.?! Such shortcomings drove calls for a new
approach to global governance of public health emer-
gencies under a new pandemic instrument that would
address preparedness and response gaps in the THR.82

3.7 Accountability of the IHR in relation to human
rights

Significantly, extant compliance and accountability
mechanisms have been inadequate within the IHR.
The 2005 THR prioritized negotiation between state
parties if there is a dispute, referral of the dispute to
the Director General, arbitration, and resorting to the
dispute settlement mechanisms of other intergovern-
mental organizations. Additionally, in article 56, the
Regulations provide “in the event of a dispute between
WHO and one or more States Parties concerning the
interpretation or application of these Regulations, the
matter shall be submitted to the Health Assembly.”
The current system is underutilized and too state-
centric. The need for a more effective dispute settle-
ment mechanism within the regime could not be more
apparent. This is a ripe area for future reforms.

In attempting to overcome some of these deficien-
cies, the 2024 revisions were aimed at enhancing
accountability primarily in terms of monitoring and
implementing the regulations themselves, rather
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than addressing human rights violations that may
arise from their application. These revisions explic-
itly focused on improving assistance, cooperation,
and financing aspects of the regulations (article 54.1),
and do not offer a specific mechanism for scrutiniz-
ing state measures or compliance with recommenda-
tions during a PHEIC. The States Parties Committee
for the Implementation of the IHR is also not formu-
lated as a robust monitoring body; instead it is limited
to a consultative role, operating in a non-adversarial,
non-punitive, and transparent manner (article 54),
with at least a meeting every two years (article 54.2).
As a result, it remains unclear how the Committee’s
procedures will impact or regulate state behavior (its
terms of reference were left to be defined), or if their
mandate will closely review interstate inequities and
human rights obligations, particularly concerning
international cooperation and assistance.s? Similarly,
the new National IHR Authority that states are to cre-
ate is only described as “an entity designated or estab-
lished by the State Party at the national level to coordi-
nate the implementation of these Regulations within
the jurisdiction of the State Party,” with no require-
ments to review the human rights implications of ITHR
implementation.

Notwithstanding the current reforms, the proce-
dures and framework that are set out in the Regula-
tions provide only the broad parameters for emergency
decision-making. The procedures do not explicitly
require an assessment of what the human rights con-
sequences of temporary or standing recommendations
might be as part of the WHO’s decision-making. Fur-
ther, in article 4:8.1, the Regulations require the Direc-
tor General to consult with the committee of experts
before deciding whether to terminate an emergency
or to modify a previously issued recommendation.
However, considering the human rights implications
of terminating an emergency or modifying a previ-
ously issued recommendation is not required. More-
over, while THR articles 50-53 state that the WHO’s
emergency response is subject to review by an expert
committee that can issue a non-binding report, noth-
ing currently requires a human rights evaluation of
the WHO’s response or consideration of whether its
recommendations violate human rights.

Additionally, according to IHR article 1, the WHO’s
temporary and standing recommendations to states
are non-binding. Under article 43.1.a.b of the Regula-
tions, state parties are permitted to implement health
measures in response to a PHEIC that “achieve[s]
the same or greater level of health protection than
WHO recommendations.” States that decide to adopt
such measures are required under IHR article 43.5
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to “provide to WHO the public health rationale and
relevant scientific information for it.” IHR article 43.6
requires parties that apply additional measures that
significantly interfere, to within three months under-
take a review “taking into account the advice of WHO.”
However, as witnessed with the COVID-19 pandemic
as well as with the Ebola epidemic, states have failed
to comply with these provisions.5*

The consequences of the lack of a robust compli-
ance mechanism for assessing when countries deviate
from the WHO’s recommendations allow significant
room for countries to implement policies not based on
any public health rationale. As elaborated above with
the COVID-19 pandemic, the lack of any compliance
mechanism also allows for the violation of human
rights. Indeed, the WHO?’s inability to impose sanc-
tions on state parties in the event of noncompliance
with its recommendations also means that potentially
protective human rights provisions within the THR,
like article 42 that require state parties to implement
and apply health measures “in a transparent and non-
discriminatory manner,” lacks much enforceability
and is insufficiently protective of human rights. The
WHO has remarked that perhaps “the best incentives
for compliance are ‘peer pressure’ and public knowl-
edge” since “[ s]tates do not want to be isolated.”s Yet
often it is the WHO that is isolated as states sideline
the organization and enact policies contrary to public
health and human rights.

At the same time, for human rights to be better
respected in the IHR, we need institutional linkages
between the IHR and the international human rights
system. Such linkages could include measures that link
state compliance under the IHR with the UN human
rights regime, such as state reporting under the UN
Committee on Economic, Social and Cultural Rights,
the Universal Periodic Review mechanism, and UN
Special Rapporteurs and Independent Experts on
human rights and health. In addition, as with other
human rights accountability mechanisms, individu-
als, civil society, and other actors need to be allowed to
bring disputes and claims involving human rights vio-
lations and have these claims considered, investigated,
and where merited, addressed.

3.8 Financing and human rights

In 2024, IHR article 44 concerning collaboration
and assistance was extensively amended to include
novel duties around financing aimed at improving
IHR implementation especially for low- and middle-
income countries. States agree “to collaborate with
each other to the extent possible” and to mobilize
financial resources to facilitate IHR implementation
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especially for low- and middle-income countries;® to
“maintain or increase domestic funding” and to col-
laborate through international cooperation and assis-
tance to strengthen sustainable financing for IHR
implementation.8” These financing duties extend to
facilitating access to health products, with the WHO
required to collaborate with and assist States Parties
to facilitate access to relevant health products.®s

In addition, a new coordinating financial mecha-
nism is anticipated under the 2024 reforms to pro-
mote “timely, predictable, and sustainable financing”
to implement the IHR and “develop, strengthen, and
maintain core capacities;”® and to maximize exist-
ing financing and mobilized new financing for more
effective implementation needs that meet state priori-
ties, especially those of developing countries.®® These
provisions acknowledge that the need to improve the
IHR’s efficacy extends to greater financial support for
low- and middle-income countries and create duties
and mechanisms in this regard. Yet while these duties
suggest extraterritorial human rights duties to coop-
erate and assist low- and middle-income countries to
realize human rights, again there are no explicit link-
ages to these duties when there should be.

4. Conclusion

The COVID-19 pandemic illustrates that the lives of
millions are threatened by infectious diseases and
that effective global health law is crucial to mitigat-
ing these risks and harms. The THR did not effectively
respond to the threats and harms of COVID-19, given
the significant gaps in the instrument and inadequate
mechanisms for accountability that our analysis has
surfaced. The reforms to the IHR offered an opportu-
nity to better meet these pressing needs and to mount
a more effective public health response.

The THR amendments on equity, solidarity, access
to vaccines, financing, and pandemic preparedness
are welcome and positive additions to this instrument.
Yet government duties during a pandemic extend far
beyond the ITHR and considerations of trade or secu-
rity. State duties to address pandemics are required
under human rights law, rooted in fundamental rights
such as the right to health, science, life, and equal-
ity, amongst other rights. Greater attention to human
rights in the THR could have allowed for systemic inte-
gration between human rights and global health law
in ways that serve public health and human rights,
rather than causing further fragmentation and inco-
herence in these bodies of law. The threat of a lack of
linkage is that a vital opportunity to assist states in
fulfilling their pandemic-related human rights obliga-
tions was missed, which bodes poorly for the success-

ful national and global governance of future disease
threats. Moreover, greater inclusion of and linkages
to human rights norms and institutions in the 2024
IHR revisions could have offered a means of assuring
a greater balance between global public health and
security and commercial concerns, and of protecting
against the kinds of gross disparities and inequities we
saw with COVID-19.

The opportunity for reform opened by the pan-
demic will not come again soon and the pandemic
instrument in negotiation is unlikely to fill these gaps.
Inasmuch as many of the 2024 reforms will likely
bolster the efficacy of the IHR in important ways, a
key opportunity for the IHR to better protect human
rights has been lost. In future pandemics, the THR will
more than likely continue to fail to adequately protect
human rights, and with that, public and global health.
It will fall, as always, to civil society and human rights
advocates globally to push states and other actors to
remediate the shortcomings of the IHR when it comes
to protecting health-related human rights during pub-
lic health crises and beyond.

Acknowledgements

We are grateful for research support from Nour Hassan, Mary Atta-
Dakwa, Halla McDermon, and Veronica Steck, and for conceptual
contributions from Stephanie Dagron and Margot Nauleau.

Note

Lisa Forman is supported by the Connaught Global Challenge
Award under Grant 512634 and the Canada Research Chair Fund
under Grant 497890.

Disclosures
The authors have no conflicts of interest to disclose.

References

1. International Health Regulations (2005), 3rd edition (World
Health Organization, 2016).

2. L. Forman, “Global Health Law: WHO, COVID-19, and

Human Security” in G. Oberleitner, ed., Research Handbook

on International Law and Human Security (Edward Elgar

Publishing, 2022): 341-58.

Id.

See World Health Organization, supra note 1.

S. Sekalala, L. Forman, R. Habibi, and B.M. Meier, “Health

and Human Rights are Inextricably Linked in the COVID-19

Response,” BMJ Global Health 5, no. 9 (2020); J.M. Mann,

S Gruskin, M.A. Grodin, G.J. Annas, Health and Human

Rights: A Reader (Routledge, 1999).

6.  The Siracusa Principles on the Limitation and Derogation
Provisions in the International Covenant on Civil and Politi-
cal Rights, (UN Commission on Human Rights, 1984) https://
www.refworld.org/docid/4672bc122.html.

7. S. Abiola, The Siracusa Principles on the Limitation and Dero-
gation Provisions in the International Covenant for Civil and
Political Rights (ICCPR): History and interpretation in public
health context: Research Memorandum Prepared for the Open
Society Institute’s Public Health Program Law and Health Ini-
tiative (Harvard University, 2011).

8. “Revision and Updating of the International Health Regula-
tions,” Proceedings of the Forty-eighth World Health Assem-
bly, World Health Organization, (May 12, 1995).

oUW

EMERGING PORTABLE TECHNOLOGY FOR NEUROIMAGING RESEARCH IN NEW FIELD SETTINGS ® WINTER 2024 919
The Journal of Law, Medicine & Ethics, 52 (2024): 907-921. © The Author(s), 2025. Published by Cambridge University Press

on behalf of American Society of Law, Medicine & Ethics.

https://doi.org/10.1017/jme.2024.172 Published online by Cambridge University Press


https://doi.org/10.1017/jme.2024.172

INDEPENDENT

10.

11.

12.

13.
14.

15.

16.

17.

18.

19.
20.

21.

22.

23.

24,

25.

26.

D.P. Fidler, “Germs, Governance, and Global Public Health in
the Wake of SARS,” Journal of Clinical Investigation 113, no.6
(2004): 799-804.

D.P. Fidler and L.O. Gostin, “The New International Health
Regulations: An Historic Development for International Law
and Public Health,” Journal of Law, Medicine € Ethics 34, no.
1 (2006): 85-94, at 4.

See World Health Organization, supra note 1; G.L. Burci and
B. Toebes, eds., Research Handbook on Global Health Law
(Edward Elgar Publishing, 2018).

See World Health Organization, supra note 1; R. Habibi et al.,
“The Stellenbosch Consensus on Legal National Responses to
Public Health Risks: Clarifying Article 43 of the International
Health Regulations,” International Organizations Law Review
19, no. 1. (2020): 90-157.

See UN Commission on Human Rights, supra note 6.

M.M. Cina et al., “The Stellenbosch Consensus on the Interna-
tional Legal Obligation to Collaborate and Assist in Address-
ing Pandemics: Clarifying Article 44 of the International
Health Regulations,” International Organizations Law Review
19, no. 1 (2020):158-87.

B. Toebes, L. Forman, and G. Bartolini, “Toward Human
Rights-Consistent Responses to Health Emergencies: What is
the Overlap Between Core Right to Health Obligations and
Core International Health Regulation Capacities?” Health and
Human Rights Journal 22, no. 2 (2020): 99-111.

L. Forman, S. Sekalala, and B.M. Meier, “The World Health
Organization, International Health Regulations & Human
Rights Law,” International Organizations Law Review 19
(2022): 37-62.

J. Bueno de Mesquita, A. Kapilashrami, and B.M. Meier,
“Strengthening Human Rights in Global Health Law: Lessons
from the COVID-19 Response,” Journal of Law, Medicine &
Ethics 49, no.2 (2021): 328-31.

L. Forman, C. Correa, and K. Perehudoff, “Interrogating the
Role of Human Rights in Remedying Global Inequities in
Access to COVID-19 Vaccines,” Health and Human Rights
Journal 24, no.2 (2022):121-4; L.O Gostin, R. Habibi, B.M.
Meier, “Has Global Health Law Risen to Meet the COVID-19
Challenge? Revisiting the International Health Regulations to
Prepare for Future Threats,” Journal of Law, Medicine & Eth-
ics 48, no. 2 (2020): 376-81.

See Habibi et al, supra note 12.

Strengthening WHO Preparedness for and Response to
Health Emergencies (World Health Organization Regional
Office for South-East Asia, 2022), https://apps.who.int/iris/
handle/10665/361647.

Id.

Strengthening the International Health Regulations (2005):
A Process for their Revision Through Potential Amendment,
(World Health Organization Executive Board, January 26,
2022), https://apps.who.int/gb/ebwha/pdf_files/EB150/
B150(3)-en.pdf.

Proposed Amendments to the International Health Regulations
(2005) Submitted in Accordance with Decision WHA75(9);
2002 (World Health Organization, February 8, 2023), https://
apps.who.int/gb/wgihr/pdf_files/wgihr2/A_ WGIHR2_6-en.
pdf.

T. Olivera, N. Echegoyemberry, P. Villardi, and S. Shashikant,
“Negotiating our Name? Global Treaty Negotiations in Health
and Climate Currently Underway — Where do we Intervene
and Why? Why Health Justice Matters, 2023,” April 27, 2023,
1 hour 52 minutes, https://youtu.be/eKaTiGNqVp0?si=N8JOe
24KLe3Y{JAL

Report of the Review Committee Regarding Amendments to
the International Health Regulations (2005), (World Health
Organization, 2023), https://apps.who.int/gb/wgihr/pdf_files/
wgihr2/A_ WGIHR2_5-en.pdf.

“COVID-19 and Human Rights Treaty Bodies,” United
Nations Office of the High Commissioner on Human
Rights, https://www.ohchr.org/en/treaty-bodies/
covid-19-and-human-rights-treaty-bodies.

920

27.
28.
29.

30.

31.

32.

34.

35.

36.

37.
38.

39.

40.

41.

42.

43.
44
45.
46.

47.

48.
49.
50.

51.

52.

53.

See World Health Organization, supra note 25.

See World Health Organization, supra note 23.

General Comment No. 14: The Right to the Highest Attainable
Standard of Health (Art.12 of the Covenant) (UN Commit-
tee on Economic, Social and Cultural Rights, 2000) ,,https://
www.refworld.org/pdfid/4538838d0.pdf.

See World Health Organization, supra note 23.

See World Health Organization, supra note 23.

See World Health Organization, supra note 25.

S. Elbe, A. Roemer-Mabhler, C. Long, “Medical Countermea-
sures for National Security: A New Government Role in the
Pharmaceuticalization of Society,” Social Science & Medicine
131 (2015): 263-71.

“WHO Benchmarks for International Health Regulations
(IHR) Capacities,” World Health Organization, https://
ihrbenchmark.who.int/document/14-medical-countermea-
sures-and-personnel-deployment.

R. Habibi et al., “The Principles and Guidelines on Human
Rights and Public Health Emergencies,” University of Gron-
ingen Faculty of Law Research Paper 14 (2023).

Advancing a World Together Equitably (O’'Neill Insti-
tute for National and Global Health Law Foundation
for the National Institutes of Health, UNAIDS, Febru-
ary 2023), https://oneill.law.georgetown.edu/publications/
advancing-a-world-together-equitably/.

C. Titi, The function of equity in international law (Oxford:
Oxford University Press, 2021).

S. Humphreys, “Equity before ‘equity,” The Modern Law
Review 86, no.1 (2023): 85-121.

F. Mégret, “Nature of obligations” in D. Moeckli, S. Shah, S.
Sivakumaran, D. Harris, eds., International human rights law
(Oxford University Press, 2017): at 86.

Elbe et al, supra note 33.

WHO Benchmarks for International Health Regulations
(THR) Capacities. (World Health Organization, 2019), https://
ihrbenchmark.who.int/document/14-medical-countermea-
sures-and-personnel-deployment.

UN Committee on Economic, Social and Cultural Rights,
“Statement on universal and equitable access to vaccines for
COVID-19 (2020),” UN Doc. E.C.12/2020/2; “Ensuring equi-
table, affordable, timely and universal access for all countries
to vaccines in response to the coronavirus disease (COVID-19)
pandemic,” UN Human Rights Council, 11 November 2020.
See World Health Organization, supra note 25.

Id.

Id.

IHR, article 1.

IHR article 13.7.

IHR article 15.2.

ITHR article 17.dbis.

IHR article 13.9.

L. Forman, B. Al-Alami, K. Fajber, “An Inquiry into State
Agreement and Practice on the International Law Status of
the Human Right to Medicines,” Health and Human Rights
Journal 24, no.2 (2022): 125-40.

See UN Committee on Economic, Social and Cultural Rights,
supra note 29; General Comment 17: The Right of Every-
one to Benefit from the Protection of the Moral and Material
Interests Resulting from any Scientific, Literary or Artistic
Production of Which He or She is the Author, (UN Commit-
tee on Economic, Social and Cultural Rights, 2006), https://
www.refworld.org/docid/441543594.html; General Comment
No.25 on Science and Economic, Social, and Cultural Rights
(UN Committee on Economic, Social and Cultural Rights,
2020), https://docstore.ohchr.org/SelfServices/FilesHandler.
ashx?enc=4s1Q6QSmIBEDzFEovLCuW1a0SzabOoXTdImnsJ
ZZVQAxONLLLJiulsSwRmVtR5Kxx7310Uz0k13FeZiqChAW
HKFuBqp%2B4RaxtfUzqSAfyZYAR%2Fq7sqC7AHRa48PPR
RALHB.

See UN Committee on Economic, Social and Cultural Rights,
supra note 29.

JOURNAL OF LAW, MEDICINE & ETHICS

The Journal of Law, Medicine & Ethics, 52 (2024): 907-921. © The Author(s), 2025. Published by Cambridge University Press

https://doi.org/10.1017/jme.2024.172 Published online by Cambridge University Press

on behalf of American Society of Law, Medicine & Ethics.


https://papers.ssrn.com/sol3/papers.cfm?abstract_id=4454622
https://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=4slQ6QSmlBEDzFEovLCuW1a0Szab0oXTdImnsJZZVQdxONLLLJiul8wRmVtR5Kxx73i0Uz0k13FeZiqChAWHKFuBqp%2B4RaxfUzqSAfyZYAR%2Fq7sqC7AHRa48PPRRALHB
https://doi.org/10.1017/jme.2024.172

Forman et al.

54.

55.

56.

57.

58.

59.

60.

61.

62.

63.

64.

65.

66.

67.

See UN Committee on Economic, Social and Cultural Rights,
2006, supra note 52.

See UN Committee on Economic, Social and Cultural Rights,
2020, supra note 52.

“Statement on Universal and Equitable Access to Vaccines
for COVID-19” (UN Committee on Economic, Social and
Cultural Rights, 2020), https://www.ohchr.org/en/state-
ments/2021/12/ec1220202-committee-adopts-statement-uni-
versal-and-equitable-access-vaccines.

World Health Organization, “International Health Reg-
ulations (2005): State Party Self-Assessment Annual
Reporting Tool,” World Health Organization, https://
www.who.int/emergencies/operations/international-
health-regulations-monitoring-evaluation-framework/
states-parties-self-assessment-annual-reporting.
Director-General of the WHO, Implementation of the Inter-
national Health Regulations (2005), (World Health Orga-
nization, 2022), https://apps.who.int/gb/ebwha/pdf_files/
WHA75/A75_22-en.pdf; L.O. Gostin and R. Katz, “The Inter-
national Health Regulations: The Governing Framework for
Global Health Security,” Georgetown Law Faculty Publications
and Other Works (2016), 1770.

Giulio Bartolini, “Are You Ready for a Pandemic? The Inter-
national Health Regulations Put to the Test of Their ‘Core
Capacity Requirements,” European Journal of International
Law Talk, June 1, 2020, https://www.ejiltalk.org/are-you-
ready-for-a-pandemic-the-international-health-regulations-
put-to-the-test-of-their-core-capacity-requirements

B.M. Meier, J.B. de Mesquita, and C.R. Williams, “Global
Obligations to Ensure the Right to Health: Strengthening
Global Health Governance to Realize Human Rights in Global
Health,” Yearbook of International Disaster Law Online, no. 3
(2016): 1, 3-34.

See Toebes et al, supra note 15.

A. Lal et al, “Pandemic preparedness and response: Explor-
ing the role of universal health coverage within the global
health security architecture,” The Lancet Global Health 10
no. 11 (2022): el1675-e1683; Committee on Economic, Social,
and Cultural Rights, “Statement on the coronavirus disease
(COVID-19) pandemic and economic, social and cultural
rights,” 17 April 2020, UN. Doc. E/C.12/2020/1.

J. Bueno De Mesquita, A. Kapilashrami, and B.M. Meier,
“Human Rights Dimensions of the COVID-19 Pandemic —
Technical Report,” Independent Panel on Pandemic Prepared-
ness and Response (2021).

S. Behrendt, “The Proposed Amendments to the International
Health Regulations: An Analysis,” Opinio Juris, February
27, 2023, http://opiniojuris.org/2023/02/27/the-proposed-
amendments-to-the-international-health-regulations-an-
analysis/.

R. Habibi et al., “Do Not Violate the International Health
Regulations During the COVID-19 Outbreak,” Lancet 395,
n0.10225 (2020): 664-6.

See World Health Organization, supra note 1.

B.M. Meier et al., “Travel Restrictions and Variants of Con-
cern: Global Health Laws Need to Reflect Evidence,” Bulletin
of the World Health Organization 100, no.3 (2022): 178-a.

68.
69.
70.

71.

72.

73.

T4.

75.
76.

77.

78.

79.
80.
81.

82.

83.

84.

85.

86.

87.

88.
89.
90.

See Sekalala et al, supra note 5.

IHR article 43.7.

B.M. Meier, R. Habibi, and Y.T. Yang, “Travel Restrictions Vio-
late International Law,” Science 367, n0.6485 (2020): 14:36.
Technical considerations for implementing a risk-
based approach to international travel in the context
of COVID-19: Interim guidance, 2 July 2021 (WHO,
2021), https://www.who.int/publications/i/item/
WHO-2019-nCoV-Risk-based-international-travel-2021.1.
COVID-19 Status Certificates: Human Rights Considerations,
(Scottish Human Rights Commission, 2021), https://www.
scottishhumanrights.com/media/2176/21_04_28_-covid-cer-
tificates-and-human-rights-vfinal.pdf.

L. Forman and R. Habibi, “Revisiting the Legality of Travel
Restrictions Under International Law During COVID-19,”
International & Comparative Law Quarterly 71, no.3 (2022):
743-60.

M. Sirleaf, “We Charge Vaccine Apartheid?,” Journal of Law,
Medicine & Ethics 50, no.4 (2022):726-37.

See World Health Organization, supra note 71.

M.A. Johansson et al, “Reducing Travel-Related SARS-CoV-2
Transmission with Layered Mitigation Measures: Symptom
Monitoring, Quarantine, and Testing,” BMC Medicine 19, no.1
(2021): 94.

See World Health Organization, supra note 25, at 65-66.
“CEDAW Concluding Observations: Liberia,” (UN Committee
on the Elimination of Discrimination against Women, 2009),
https://digitallibrary.un.org/record/791766?In=en.

See Forman et al, supra note 16.

Id.

See UN Committee on the Elimination of Discrimination
against Women, supra note 78.

G.L. Burci, “The legal response to pandemics: The Strengths
and Weaknesses of the International Health Regulations,”
Journal of International Humanitarian Legal Studies 11, no.2
(2020): 204-17.

C. Foster, “Compliance and Accountability Mechanisms in the
2024 Revisions to the WHO International Health Regulations
(2005),” European Journal of International Law Talk, June
21, 2024, https://www.ejiltalk.org/compliance-and-account-
ability-mechanisms-in-the-2024-revisions-to-the-who-inter-
national-health-regulations-2005/.

COVID-19: Make it the Last Pandemic, (Independent Panel
for Pandemic Preparedness and Responses, 2021), https://
theindependentpanel.org/wp-content/uploads/2021/05/
COVID-19-Make-it-the-Last-Pandemic_final.pdf.

“Frequently Asked Questions About the International Health
Regulations (2005),” World Health Organization, https://
www.who.int/ihr/about/FAQ2009.pdf?ua=1.

IHR article 44.1.c.

IHR article 44.2bis.

IHR article 44.bis 1.c.

IHR article 44bis.1.a.

IHR article 44bis.

EMERGING PORTABLE TECHNOLOGY FOR NEUROIMAGING RESEARCH IN NEW FIELD SETTINGS ®* WINTER 2024

921

The Journal of Law, Medicine & Ethics, 52 (2024): 907-921. © The Author(s), 2025. Published by Cambridge University Press
on behalf of American Society of Law, Medicine & Ethics.

https://doi.org/10.1017/jme.2024.172 Published online by Cambridge University Press


https://doi.org/10.1017/jme.2024.172

