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Abstract

This article presents a theory of the order of power to explain the dynamics and interaction between
the political and legal orders in China’s courts. This theory posits that the political order is embodied
in the extensive administrative ranking system (ARS) of the People’s Republic of China and has a
systematic impact on the legal order regardless of the subject matter. The ARS is a system that
regulates power relations between various institutional and personal actors in all key power fields,
including courts. According to this theory, power, as stratified by the ARS, relativizes law during the
processes of legal implementation, application, and enforcement. This theory provides a coherent
explanation of judicial behavioural patterns in different subject matters, such as the centralization of
criminal investigations in some crimes but not others, the distribution of corruption in China’s courts,
and the outcome patterns of administrative litigation. Whilst the conventional wisdom sees that the
political and the legal orders in China’s courts are partitioned based on the subject matter, this theory
asserts the opposite: the impact of the political order is systemic, comprehensive, and applicable to the
entire legal field. This article fills a knowledge gap in Chinese law and politics, where the ARS has
received little attention except for recent studies on administrative litigation. The article also identifies
two overlooked but distinctive features of the ARS—its multidimensionality and interconnectivity—
our understanding of which is disproportionately poor in relation to their significance.

Keywords: China’s courts; comparative constitutional law; Chinese legal system; law and politics;
administrative rank; authoritarian regimes

I. Introduction

The legal system of the People’s Republic of China (hereafter “PRC” or “China”) has two
components: a legal component that looks similar to modern legal systems in other parts
of the world and a political component that requires the subjugation of all legal
institutions to the leadership of the Chinese Communist Party (hereafter “the Party”).
Since the 2000s, the role of the political component has become more salient in the
political-legal mix, which has also generated plenty of scholarly discussions about the
nature and future development of the Chinese legal system as a whole.

In these discussions, scholars are divided into two camps—one emphasizing the
political component and the other the legal component. For instance, having noticed that
the PRC legal education and professions had become more ideological, drifting away from
the rule-of-law programme that started in the late 1980s, Carl Minzner believed that the
system had “turned against law.”! Donald Clarke went one step further and argued that the

! Minzner (2011), pp. 935-84; see also Minzner (2018).
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Chinese legal system was so fundamentally different from the Western legal systems
that it is “misleading to use the conventional language of Western jurisprudence (courts,
judges, laws, rights) to talk about it.”? Wei Cui, based on his extensive research on tax
administration in China, also concluded that the Chinese legal system was not about legality
but rather a system of “state-sponsored social orders” that “dispense legal norms.”

The other camp places more emphasis on the legal component of the Chinese system.
The strongest argument presented in this group was written by Taisu Zhang and Tom
Ginsburg. The authors argue that China’s courts “have never been as independent,
professional, and powerful in Chinese history as they currently are” under the Party’s
leadership.® While many other observers see the 2018 constitutional Amendment, which
has lifted the presidential term limit and introduced the Party’s leadership as a
constitutional principle, as evidence of the advancement of politics over law, Zhang and
Ginsburg see it as a sign of China turning towards “legality.” This is because, as the authors
state, “even if China is indeed deepening its dictatorship, it is nonetheless doing so through
harnessing the organizational and legitimizing capacities of law, rather than circum-
venting it.”

What is agreed upon by both camps is perhaps the acknowledgement that the Chinese
legal system consists of both a law-based order and a political order. Those who argue that
the Chinese legal system is highly politicized and instrumentalized would not refute that
the law does also play an important regulatory role and courts do function as an important
dispute resolution institution in the country. Similarly, those who argue the opposite
would not object to the conclusion that political control over law in China is distinctively
institutionalized. To have a full understanding of the PRC legal system, featuring both the
political and the legal components, we need a framework that can capture not only their
juxtaposition but also their mechanisms of interactions at the same time.

2. Dualistic analytical frameworks

In the 2000s, a group of scholars started to explore how to best explain both the law-based
component and the political or non-law component of the PRC legal system under a
single framework. Among the frameworks proposed, two are most relevant to the
discussion here.

2.1 Dual-state framework

“Dual state” was a framework first coined by Ernst Frinkel to describe the form of
governance in Nazi Germany during 1933-38. Frinkel’s dual state consists of a “normative
state” (Rechtstaat), which refers to “an administrative body endowed with elaborate
powers for safeguarding the legal order as expressed in statutes, decisions of the courts
and activities of the administrative agencies,” and a “prerogative state,” referring to the
“governmental system which exercises unlimited arbitrariness and violence unchecked by
any legal guarantees.”® The normative state protected only the “constructive forces” from
the Gestapo and its main task was to maintain economic life.” Hence, limited autonomy

2 Clarke (2020), p. 55.

3 Cui (2022), pp. 12-3. Cui’s conclusion is also echoed in studies of other regulatory fields. For instance, a recent
study by Miao et al. on Chinese Internet policies shows that China’s regulatory approach is, rather consistently,
still the “rule of directives” instead of the “rule of law.” See Miao, Jiang, & Pang (2021).

* Zhang & Ginsburg (2019), p. 309.

5 Ibid., pp. 309-10.

% Fraenkel (2017).

7 Ibid., p. 96.

https://doi.org/10.1017/als.2023.16 Published online by Cambridge University Press


https://doi.org/10.1017/als.2023.16

492 Ling Li

was granted to the normative state to provide business, trade, and industry with a measure
of self-governance.® However, the autonomy of the normative state is vulnerable to
encroachment from the prerogative state because the latter has “jurisdiction over
jurisdiction” and can draw and redraw the boundaries between them.’

Professor Hualing Fu is perhaps the first constitutional scholar who applied Frinkel’s
dual state to China. According to Fu, China’s normative state is built on a “self-defined and
self-referencing” legal system!® that governs private social and economic affairs; its
prerogative state consists of “a zone of exception” that is maintained to “solidify] control
in areas that are regarded as politically sensitive.”*! The normative state, Fu argues, is both
resilient and vulnerable to the invasion of the prerogative state despite its “semi-
autonomous” status. It is resilient, according to Fu, because it is indispensable for
economic development, which is an important source of legitimacy of the Party’s
continued rule; it is fragile and vulnerable because it was created by the Party-state for a
highly instrumental purpose, it has shallow roots in the Chinese ecosystem, and it has been
under periodical siege by a suspicious political system.'?

Cora Chan also finds Frinkel’s dual state a valuable concept to portray recent
constitutional developments in Hong Kong. However, she argues that this duality may
produce a false impression of legal pluralism. Following the Kelsenian legal philosophical
tradition, Chan argues that the PRC legal system is fundamentally different from legal
pluralism because the normative state is subordinate to the prerogative state and
therefore they stand in a monist rather than plural relationship.’® Because of the
“structural asymmetry” between the two halves of the dual state, Chan contends that “the
dual-state is more susceptible to evolving into full-blown, non-bifurcated authoritarianism
than into full legality.”*

Eva Pils goes yet one step further. She has not only cast doubts on the claim that
authoritarian governance reliant on law is per se valuable but also questioned whether the
pursuit of the ideal of rule of law is possible at all in authoritarian systems.'® William Hurst
presented a dynamic model that was similar to the dual-state framework with a historical
dimension. Derived from his inductive analysis and close reading of history, law, and
politics in China and Indonesia, Hurst’s model divides legal systems into different
“regimes” based on two factors: the level of openness of the polity and the degrees and
manner of intervention into the legal system’s handling of specific cases by other state
institutions of empowered actors.'® According to this model, China was characterized by a
“mobilizational legal regime” throughout the Maoist period and thereafter a “hybrid legal
regime,” which is divided into a “neotraditional” component for criminal cases and a rule-
of-law component for civil dispute resolution.?”

2.2 Dual normative system

In my article published in this Journal in 2015, I proposed the framework of a dual
normative system. This framework has four components: (1) structural integration of the
Party and the state; (2) reserved delegation of authority to the state; (3) bifurcation of state

8 Ibid., p. 97.

% Ibid., p. 57.

10 Fy (2019), p. 7.

1 Fu (2022), p. 61.

12 Fu, supra note 10, p. 8.
13 Chan (2022), p. 100.

4 1bid., p. 106.

15 pils (2020).

16 Hurst (2018), p. 8.

7 1bid., pp. 9-10.
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decision-making processes; and (4) cohabitation of the two normative systems: one of the
Party and one of the state. According to this framework, the Party normative system
regulates the Party-state sphere, where centralization of power and preservation of
authoritarianism are dealt with. There, regulation follows Party rules that are enforced by
Party disciplines. The state normative system regulates the state-society sphere, where
most of the economic and social activities take place. In that domain, regulation is based on
state laws sanctioned by the Party.

Unlike the dual-state framework, which perceives the duality in the division of space
that is subjected to two different legal systems or regimes, I perceived the duality in the
division of labour between two different norm-making authorities: the Party who issues
Party rules regulating the Party-state sphere and the state who promulgates laws
regulating the state-society sphere. What remains not answered are questions regarding
the relation between the Party-state sphere and the state-society sphere: Are the two
spheres segregated, overlapping, or completely fused? How do they interact and based on
what mechanism(s)?

3. Analytical construct of the order of power

The point of departure of this article is exactly where the discussions mentioned above
ended. The goal of this study is to explore the mechanisms of interactions between the
political component controlled by the Party and the legal component regulated by laws. To
this end, we must first gain a clearer picture of what the political component consists of
and what principles guide its activities, about which we know far less than those of its
counterpart.

In this article, I propose “order of power” as an analytical construct to understand the
composition and operation of the political component. I define the “order of power” as a
series of systemized arrangements of command and dependence relations, or simply
power relations, between various political actors in a given political system. I find that this
order of power in China is embodied in the administrative ranking system (ARS), also
called “bureaucratic rank,”*® which is managed exclusively by the Party. The ARS
delineates the scope of prerogatives that each political actor can enjoy and demarcates its
boundaries based on each actor’s position vis-a-vis those of others in the ARS.

Furthermore, 1 find that since the ARS assigns a set of measurable values, namely
administrative ranks (17 {2l ), to all public offices and their occupants, it renders power
measurable. Given the fact that the ARS covers exhaustively all public institutions of the
Party-state and all public officials and agents, it transforms all political, economic, and
social relations, through either formal designation or informal association, into a power
field. Each dispute that is brought to court resides in a power field at the micro level, which
is subject to the rank-based power dynamics between the disputants and between the
disputants and various judicial decision-makers that they engage with. Therefore, the
judicial outcome of a case is determined not only by its legal merits but also by the power
dynamics between all actors involved in the case. As such, I argue that the political and
legal components of the PRC legal system are not segregated as an “apartheid.” Rather, the
political order is embedded in and conditions the legal order. Consequently, the impact of
the political order upon the legal order is not isolated and restricted to certain subject
matters, as portrayed in the dual-state model, but systemic and universal across subject
matters. In the next two sections, I will explain what the ARS is composed of and why it
embodies the political order in China.

18 Lieberthal (2017), pp. 199-248; Lawrence & Martin (2013).

https://doi.org/10.1017/als.2023.16 Published online by Cambridge University Press


https://doi.org/10.1017/als.2023.16

494 Ling Li

4. China’s ARS

The importance of the ARS is widely understood by Chinese political players so much so
that it has become a priori knowledge on how things work in the Chinese government.*
This is because the ARS is the cornerstone of public administration in China: it regulates
the central-local relations; it allocates resources and power between a vast number of
public institutions and all key posts within them; it also constitutes the chains of command
and maps out the paths of communication between 40 million cadres who work for the
Party-state. However, scholarly discussions about the ARS remain largely descriptive,
fragmented, and departmentalized in different disciplines. In this section, I will try to
portray a more wholesome picture of the ARS by conceptualizing it into four dimensions:
spatial, institutional, personal, and the Party dimensions. In doing so, I will call readers’
attention to its two distinctive features: its multidimensionality that allows its application
across different power fields and its interconnectivity that integrates its multidimensional
application and connects various power fields into one.

4.1 Spatial dimension

The spatial dimension of the ARS consists of five scales of administrative divisions (17 F{[X.
%I]). The same as in other countries, these scales are used to divide a large territory into a
number of units and subunits to make governance practically manageable. Differently
from many other countries, however, the relations between the units of difference scales
are concentric and highly symmetrical. Currently, China is regulated according to five
scales of administrative divisions:*°

+ Nation/state HZ

* Province 44, including autonomous regions HiG[X and centrally administered
metropolis EL#% T

+ Prefectural city #2172}

+ County £ (for rural areas) or district i%#[X (for urban areas)

+ Township Z 4% (for rural areas) or street-block #i& (for urban areas)

These five spatial scales constitute the five primary administrative ranks, which are often
referred to as “administrative levels TBUZ4L” in practice. The national level enjoys the
jurisdiction of the entire territory of the country. The next level consists of provincial-
level territorial units, including 23 provinces, five autonomous regions, and four centrally
administered municipalities. Each provincial territorial unit (hereinafter “province”) is
further divided into a number of prefectural-level territorial units and each prefectural
unit into counties in rural areas and/or districts in urban areas. A county is further divided
into townships and a district into street-blocks. Each administrative division can
circumscribe the power of its subunits and at the same time its own power is
circumscribed by its upper unit. It means that under the national-level authority, no
administrative division enjoys autonomy or is free from intervention from above on any
issue. Instead, through this chain of command, the national authority can reach every inch

1% Nie & Gu (2015); Yan (2017), pp. 104-5.

20 See China.org (2016); see also Chung (2016).

2 The prefectural level is a more recent development thanks largely to the rapid urbanization process. Its
constitutional status is not as clearly defined as the other divisions due to the unevenness of urban development
in different parts of the country. Nevertheless, in administrative practice, prefectural cities (H1Zil7), as
differentiated from county-level cities (£:2%17), have been widely established as an intermediate division
between provinces and counties. For more details on this issue, see Liu & Fan (2015).
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of the land without jurisdictional limits based on territorial divide or constitutional
restrictions based on subject matters.

4.2 Institutional dimension

For each administrative territorial unit, governance is undertaken by four state organs:
people’s congress, government (the administrative branch), court, and procuratorate.
Among these organs, the first two, namely the people’s congress and the government,
assume the same rank as that of the territorial unit that they govern whilst the court and
the procuratorate assume the rank one level lower. The administrative rank indicates the
position of an institution in the entire power structure of the Party-state. According to the
Central Bianzhi Commission, the administrative rank “designates the administrative status
of the institution concerned; it serves to clarify the administrative chain of command, the
extent of binding effects of administrative decisions concerned, and the superordinate-
subordinate administrative relations of the institutions concerned.”?* Different ranks for
an institution mean different capacities to mobilize resources and different degrees of
political, economic, and regulatory autonomy vis-a-vis other institutions.?

Within each state organ, tiers of divisions are established to perform specialized
regulatory or managerial functions. Each of these functional divisions is ranked at the next
lower level than the rank of the state organ concerned. This means that the internal power
structure of a state organ is connected to its position in the larger power structure where
the state organ is situated. For instance, the State Council, as the administrative branch of
the state, enjoys the national rank. Under the State Council are several tiers of division.
All first-tier divisions, which are mostly ministries, enjoy the provincial rank, which is one
level lower than that of the State Council and equal to the rank of a province (hence the
name provincial/ministerial rank %4 /#8%%). The rank of the second-tier divisions is two
levels lower than that of the State Council and equal to the rank of a prefecture (hence the
name prefectural/departmental rank /T 2%), and so on.

In order to fine-tune the power relations between a large number of territorial units
and between an even larger number of bureaucratic units, further gradation of the ranks is
required. To that end, the chief/secondary or chief/deputy gradation is introduced, which
splits each of the five primary administrative ranks into two: chief grade and secondary
grade. For instance, the national rank is split into chief-national 1E[E %} and secondary-
national F|[E 2K, and the provincial rank into chief-provincial 144 and secondary-
provincial &4 2, and so on. This device of ranking gradation has a long historical root
that goes back more than 2,000 years in early Chinese empires such as the Zhou dynasty
(1046-256 BC).?* As a result of the chief/secondary gradation, the total number of
administrative ranks expands from five to 10 (see Table 1) that are applied in both the
institutional and the personal dimensions of the ARS. Its application in the spatial
dimension is limited, especially for the larger scales. For instance, there is no territorial
unit enjoying the secondary-national rank. However, smaller territorial units, such as what
are called “city™,” are finely graded. Depending on which city one is referring to, the
administrative rank of a city may range from chief-provincial, secondary-provincial, chief-
prefectural, deputy-prefectural to chief-county.

22 Office of the Central Institutional Bianzhi Commission [ 9H1#4mHI 2% 1 2= 772 %] (2010). The Central
Bianzhi Commission is the highest authority that manages the administrative ranks at the national level.

2 Ye & Yang (2017); Cartier (2016), p. 531.

4 Other than the chief/secondary gradation (1E&l), other popular devices for rank gradation in the past
concern spatial orientation, e.g. left (/=) and right (£7) or up (_I), middle (**) and down ('F). For more details,
see Yan (2010), pp. 1-37.
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Table 1. Conversion table of ranks based on spatial scales and organizational divisions

Spatial scales Organizational divisions
National %% National BB/
Province B Ministerial R
Prefecture  Hi(Tl7)2K Department  JT (J&)Z%
County B2 Bureau 2%
Township 2L Section Bl

4.3 Personal dimension

Administrative ranks are designated not only to public institutions, their divisions, and
subdivisions but also to officials who fill these institutions. The importance of personal
ranks of officials is best illustrated in a Financial Times op-ed written by two authoritative
authors on this matter:

To understand the political economy in China, one has to first understand the
behavior of its public officials. To understand the behavior of the Chinese public
officials, one needs to first understand their administrative ranks. Why? First, the
administrative rank determines the allocation of resources and power. As the popular
saying goes: “An official can crush another by being one rank superior”. This
illustrates that these ranks are the explicit rule of the game in the officialdom.
Second, nearly all officials strive for rank promotion and treat it as the goal of their
professional life.?

This study finds that the ARS standardizes designated power on a national scale. As Frank
Pieke has perceptively noted in his study on cadre training, the ARS allows cadres and
institutions across the country to immediately “determine the hierarchical relationship
between any two individuals or organizations.”?® This is achieved by connecting the personal
dimension of the ARS with its spatial and institutional dimensions. Specifically, the rank of a
public official corresponds to the rank of the institution that he serves, the latter of which
corresponds to the rank of the territorial administrative unit to which the institution
belongs. The interconnectivity of various dimensions of the ARS helps the Party to reduce
the administrative costs of regulating the power relations among all institutional and
individual actors who participate in decision-making in public affairs on a gigantic scale.

Due to this interconnectivity, it is more difficult and costly to change institutional ranks
than personal ranks because to raise the rank of an institution entails the raising of
personal ranks of all personnel in that institution, which has to be matched by an increase
in associated salaries and benefits. It is even more costly and difficult to change the rank of
a territorial administrative unit because it affects the ranks of all institutions in that
territorial unit as well as their personnel.

On the other hand, thanks to the connectivity between institutional and personal ranks
and to the fact that they are separately designated, it is possible to adjust the institutional
power relations through the so-called “over-equipping ifi.” practice without imposing
institution-wide or system-wide change and associated costs. “Over-equipping” happens
when an institution of a given rank is “equipped” with a top-leader who has a higher rank.
For instarnce, a state organ of a secondary-prefectural rank can be “equipped” with a leader

% Nie & Gu, supra note 19. One of the authors, Gu Yan, is a researcher from the research institute of China’s
Reform and Reform Research Institute under the State Council.
26 pieke (2009), pp. 31-2.
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with the chief-prefectural rank, thus raising the power status of this organ vis-a-vis other
institutions.?”” The ranking status of courts is a typical example of the over-equipping
practice, which will be detailed later in Section 6.

4.4 Party dimension

The Party dimension of the ARS consists of arrangements that allow the Party to
standardize and centralize its control over the state by adding a new layer of power
stratification to the ARS. First of all, in every territorial administrative unit, a Party
standing committee is established. The same as the people’s congress and the government,
the Party standing committee also assumes the same administrative rank as the territorial
unit that it governs. However, the relation between them is not equal. Under the principle
of “Party leadership,” the Party standing committee leads, directs, and oversees the work
of all state organs within its territory through its dispatched offices, including work-
committees and “party-groups” that are installed in the decision-making body of each
state organ.?® The supremacy of the Party authority vis-a-vis state organs is cemented by
two arrangements. The first arrangement concerns membership of the Party standing
committee and its subcommittees. For instance, members of a provincial Party standing
committee typically include a chief Party-secretary, the governor, the first deputy
governor, heads of key Party departments and subcommittees, and the heads of the Party
from major territorial subunits (the capital city and major prefectures) of the province.
Certain state organs do not enjoy membership of the Party standing committee. The most
notable example is the judiciary. The head of the highest court of a province is not a
member of the provincial Party standing committee. The same arrangement takes place in
territorial units of all administrative levels. The exclusion of the judiciary from the Party
standing committee places the judiciary at a lower position on the power order and
directly restricts the court’s ability to apply the legal order against those actors who enjoy
membership of the committee.

The second arrangement concerns the sequencing of membership status in the Party’s
decision-making bodies, which introduces an additional layer of power differentiation
between those who enjoy membership of the Party decision-making bodies. In other
words, not every member is equal. For instance, among members of a Party standing
committee, the Party-secretary has a higher-ranking status than the deputy Party-
secretary and the deputy Party-secretary than ordinary members of the Party standing
committee. For instance, a provincial governor typically holds the position of deputy
Party-secretary and plays an assisting role to the chief Party-secretary. Another example is
the power relation between the police and the court. During the 2000s, in order to increase
the power of the police to control the society, the head of the public security bureau was
frequently appointed simultaneously as the head of the Party political-legal committee, to
which the leader of the court was only an ordinary member. This arrangement made the
police more powerful than the court and police misconducts more difficult to check even
though their leaders enjoyed the same administrative rank.”

7 See also Nie & Gu, supra note 19.

% The relationship between the Party-committee and the state organs that share the same territorial
jurisdiction is often referred as the block () or lateral relation. Contrastingly, the relationship between
institutions that share the same regulatory function but at different spatial scales are referred as the strip (%) or
vertical relation. See Li, Ling (2015).

2 For more on this subject, see Wang & Minzner (2015).
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5. ARS as an order of power

I contend that the ARS functions as an order of power because the ARS is a single structure
that regulates the power relations between and within all Party and state organs that
encompass all three power fields of the Party-state: central-local relations, the Party-state
relations, and elite politics.

5.1 Power fields

First, central-local relations. By dividing China’s vast territory into stacked territorial
administrative units and assigning different ranks to them, the ARS defines the spatial
power relations between the centre and the peripherals.®® Studies of Chinese geopolitics
have long established that the ARS allows the Party to “strategically reterritorialize as a
governing strategy.”®' For instance, to facilitate the process of urbanization, the Party
“parcel[s] out the authority and power, the autonomy, the status, the importance and the
functions™? to the various territorial units through rank adjustments in order to motivate
them—a phenomenon referred to as “administrative region economy.”*?

Second, Party-state relations. Here, Party-state relations refer not only to the macro-
level relation between the Party and the state but also to the meso-level relations between
various branches and departments of the Party and between various state organs and their
units and subunits. The ARS regulates Party-state relations at both levels as the rank
assigned to an institution determines its capacity to mobilize resources and its negotiating
power and enforcement capacity vis-a-vis other institutions. Accounts on the potency of
the ARS are abundant but the most illustrative case is presented in Abigail Jahiel’s study on
the institutional development of the environmental protection agency of the State
Council.* Informed by extensive interviews, Jahiel documented in great detail how the
regulatory landscape of environmental protection has shifted along the agency’s “rank
battle.”

According to Jahiel’s account, when the National Environmental Protection Bureau
(EPB) was established in the 1980s, it was given the chief-bureau rank as a third-tier
division of the State Council. Its regulatory activities were barely visible. The bureau had
left no footprint in making and enforcing national environmental protection policies
despite the fact that it was mandated to do so according to the Environment Protection
Law passed in 1979. In 1988, the EPB was upgraded to the secondary-ministry rank and
became a second-tier division of the State Council solely responsible for environmental
protection. Such an upgrade had significantly enlarged its functional domain and
institutional resources.*® However, pegged to a secondary-ministry rank, the EPB was still
one grade lower than other ministries, which limited its capacity to negotiate with the
latter and to influence the national policy agenda.® In the 1990s, as the environment
began to deteriorate at an alarming pace, the Party-state gradually shifted its
policy to balance the need for environmental protection and economic development.
Consequently, the EPB was upgraded to a General Bureau and granted a chief-ministry
rank in 1998. In 2008, it was further upgraded to the Ministry of Environmental

30 Cartier (2005); Chan (2007); Chan (2010); Ma (2005); Chung & Lam (2004).

31 Cartier (2015), p. 300; Cartier, supra note 23; Hidalgo Martinez & Cartier (2017); Cartier (2018); Lu &
Tsai (2019).

32 Chan (2004), p. 703. See also Lu & Tsai (2021).

33 Liu (2006), p. 897.

34 Jahiel (1998), pp. 767-70. Similar accounts on the impact of the ARS can also be found in Ma & Ortolano

(2000).
% Jahiel, supra note 34, p. 767.
36 Ibid., p.767.
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Protection, a proper ministry, which immediately led to an expansion of the staff size by
one and a half times.*

In addition, the ARS determines not only the regulatory capacity but also the boundaries
of a state organ or agency. It means that state organs or agencies of the same rank are equal
and the chain of command does not run between them. This principle is highlighted in the
seminal work on policy-making in China by Kenneth Lieberthal and Michel Oksenberg.
Drawing on invaluable interviews of governmental informants with work knowledge of
public administration in China at high levels, the authors concluded that “units with equal
rank have no formal authority over each other” and “only a higher-ranking unit can bring
coequals together, elicit decisions, and enforce plans.”*® Therefore, rank-based hierarchical
interventions become necessary for dealing with domestic cross-border or cross-sector
regulatory problems between governments or agencies of equal rank.*

Third, elite politics. It is hardly possible to engage in a proper discussion of elite politics
in China on either a theoretical or empirical level without frequent references to the ARS
because ranks are the “grammar,” as it were, of Chinese elite politics. Ranks determine an
official’s political and social status, one’s scope of power and authority, and the level of
prerogatives and privileges that one enjoys. Some officials were so driven by the prospect
of a rank promotion that they would pursue radical policies at devastating human costs.
A recent study found that the ranks alone can explain 16.83% of the excess death rate
during the Great Leap Famine (1959-61) because officials with inferior ranks tended to
impose excessive grain procurement targets in order to improve their chance of
promotion.®’ Half a century later, it remains common practice among aspirant officials to
ingratiate themselves with their superiors, showering the latter with bribes, gratuitous
services, and emotional support, in order to improve their chance of rank promotion.*!

5.2 Critical and distinctive features

One should not mistake the ARS for ordinary organizational or professional hierarchies,
such as managerial ranks, academic ranks, civil servant ranks, technician ranks, etc., which
can be found in all sizeable organizations. The ARS has two significantly distinctive and
critical features.

First, multidimensionality. The ARS has multiple dimensions while ordinary
organizational or professional hierarchies typically have only one dimension: the

37 See Guo Wu Yuan Ban Gong Ting Guan Yu Yin Fa Guo Jia Huan Jing Bao Hu Zong Ju Zhi Neng Pei Zhi Nei She Ji Gou He
Ren Yuan Bian Zhi Gui Ding De Tong Zhi (45 e 702 JT 2% T Bk B A B (R4 e RS BR AR T 2 P9 VML RN 13 G
Hill B 5 ¥ 8 %01) [General Office of the State Council on the Issuance of the State Environmental Protection Administration of
the Functional Configuration of the Internal Structure and Staffing Requirements of the Notice] (promulgated by General
Office of the State Council, 23 June 1998, effective 23 June 1998), http://www.gov.cn/xxgk/pub/govpublic/mrlm/
201011/t20101123_62987.html (accessed 4 May 2023).

38 Lieberthal & Oksenberg (1988), pp. 143-4.

% For instance, a compelling case is presented in a recent study that demonstrates the level of dependence that
local governments around the Yangtze River Delta have on hierarchical interventions from above in order to
overcome administrative obstacles and challenges to facilitate environmental collaborative arrangements
between them. Zhou & Dai (2022). See also Lieberthal & Lampton (1992).

0 Kung & Chen (2011), p. 27.

*1 For instance, Lu Enguang, a village entrepreneur from Shandong, paved his way into the officialdom with
fraud and money and jumped six ranks in six years before landing a position in the Ministry of Justice. He left his
family behind in Shandong and lived in a rented apartment close to his office for seven years, during which time
he was taking care of his superiors’ family chores, providing regular food deliveries, house repair work, and other
gratuitous services. His commitment paid off six years later when he was promoted to the chief director of the
political department of the ministry—a deputy-ministerial rank. See Central Committee of Discipline and
Inspection (CCDI) documentary Sword of Inspection (J&HLF&I]), Episode 2: Political Inspection. Transcript is
available at http://fanfu.people.com.cn/n1/2017/0910/c64371-29525704-3 . html.
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personal dimension. Specifically, the ARS regulates not only the power structure within an
institution but also the power relations between public institutions, including different
branches of the state power and between a political party and these state organs, in a
highly integrated and standardized manner, whereas ordinary organizational hierarchies
only regulate the internal power structure of an organization, if at all, but not the power
relations between different public institutions, certainly not between a political party and
these state institutions. Professional ranking systems are even more limited in their
application. Being used primarily to regulate standards of professional skills and expertise,
they are not only single dimensional but also usually have no indication of the power that
one can exert over others. Hence, whilst the ARS is the indispensable regulatory tool of
public administration in China, professional ranks are auxiliary and often attached to the
former. For instance, when judicial ranks were introduced in China’s courts in the 1990s,
they were pegged and attached to administrative ranks instead of replacing the latter.*

Second, interconnectivity. The different dimensions of the ARS are interconnected, which
means that the rank of a public post is connected to the rank of the public institution in
which the post is located and the rank of the public institution is connected to the rank of
the territorial administrative division under which the public institution is established. Both
features allow the Party to regulate an enormously large and complex organization with a
simple formula whereas, for ordinary organizational or professional hierarchies, given that
they have no spatial or institutional dimensions to speak of, their impacts are limited only to
the specific organization or profession concerned.

The multidimensionality of the ARS regulating different power fields and its
interconnectivity have webbed a multitude of lines of authorities that encompasses all
corners and sectors of the Party-state in a single structure. It subjugates all political actors
involved, rank by rank, to a single seat of ultimate power: the Party Center and its decision-
making bodies. Based on these observations, I contend that the ARS constitutes a formal
order of power. In the following sections, I will explain how courts are incorporated into
the ARS and its impacts on the legal order.

6. Order of power in China’s courts

Under the Party’s leadership, courts are fully incorporated into the power structure
mapped out by the ARS. The fact that the ARS constitutes a hard constraint over judicial
autonomy is well acknowledged in scholarly studies. The ARS determines both the internal
power structure of any given court but also the external power relations between courts
and other organs of the Party-state.

6.1 Courts embedded in power structures

Within a court, judicial decision-making is stratified by a multi-layer power structure,
from court leaders, divisional leaders, to front-line judges.*® For a long time, a front-line
judge had no power to render a decision without first having it signed off by his or her
divisional leader, and then, depending on the stake of the case, also by a court leader.
According to the observation of Kwai Ng and Xin He rendered in their study based on
extensive fieldwork spanning a decade, judicial decision-making in China’s courts
“confirms a well-documented operation principle that permeates every level of
organization of the court: administrative rank trumps expertise and collegiality.”**

2 For instance, a conversion table was drawn to link the two sets of ranks and to ensure that they are
commensurate. Li & Wang (1998). Similarly, when the supervision officer ranks are introduced at the time of
writing, it is made clear that the new ranks are auxiliary and do not replace the administrative ranks. Sun (2021).

3 Liu, Sida (2006), p. 92; Yang (2016); Xu (2017); Zuo (2016); Zhou, Peng, & Bao (2017).

“ Ng & He (2017), p. 110; see also Li, Ji (2015).
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Over the years, judicial reformers have made a number of attempts to “flatten” the
hierarchical decision-making structure but only to find that the ARS is so entrenched that
any reform to replace it ends up adding even more levels of hierarchy to it.*
The latest round of judicial reforms (2015-16) launched under Xi Jinping’s leadership
renewed the earlier efforts to empower front-line judges. It had injected a lot of hope in
the reform-minded observers at its inception but became “displaced” and disappointing as
the reform proceeded.*®

In terms of a court’s external relations, the ARS determines the “administrative status”
of a court in the power structure of the Party-state and the extent of autonomy that a
court can enjoy vis-a-vis other political actors in the structure.”” Since a court had
traditionally been considered as a division of the administrative branch, its designated
administrative rank is one level lower than that of the government where the court
is situated. For instance, a provincial high court is ranked chief-prefectural/department
IEHL(TT)/JT ()2, the same as a first-tier unit of the provincial government; a prefectural
intermediate court is ranked chief-county/bureau 1E-E:4b2%, and so on. In 1983, as a part
of the efforts to rebuild and empower the judiciary, the Party decided to upgrade the rank
of courts through a “high-equipping f=iliC practice.”

“High-equipping” is a less costly approach to raise the political status of an
institution without changing its rank. What it does is to raise or “equip” the top
positions of an institution with cadres of a higher rank than the rank of the institution.
For example, when the Party sent cadres to fill court posts in 1983, instructions were
issued that a court president should be given the secondary rank of the territorial
administrative unit where the court sits. Specifically, a provincial high court president
would be equipped with a cadre of secondary-provincial rank, even though the court
enjoys only the chief-prefectural rank. This upgrade raises the political status of a court
president one rank above the leaders of ordinary first-tier units of the executive
branch.”® The rationale of this practice is that an elevation of the rank of court leaders
will bring an elevation of power to courts without actually raising the court’s rank and
avoiding the economic costs associated with upgrading the rank of the court.

After taking account of the impact of the high-equipping practices, the ranking status of
courts is shown in Table 2.

Other than being subjugated to the administrative branch of the same territorial unit,
a court is also supervised by the appellate court of the territorial unit at the higher
administrative level. The extent of supervisory power that a superior court can exert over
a lower court in China goes far beyond the kind of appellant power known in Western
judicial systems. In the Chinese system, a superior court is entitled to impose judicial
policies over a lower court, to review the latter’s cases, to provide judicial guidance in
pending cases, to impose or remove the jurisdiction of a case in a lower court, to determine
or influence judicial appointments, and to inspect and evaluate the performance of lower
courts.®

All the practices discussed above lead to what is called “administrative embeddedness.”
According to Ng and He, judicial decision-making in China’s courts shares “a high degree of
selfsameness” with other governmental agencies.®® This feature makes adjudication in
China’s courts distinctive not only from Anglo-American courts but also from the judicial

5 He (2016). It was already a problem when the head of the adjudicative panel was introduced in the 1990s.

% For critical reviews of the 2015-17 judicial reform, see Zhang (2021); He (2021); Fan (2021); Yu (2018); Sun &
Fu (2022); Wang (2021); Finder (2023).

47 Liu, Sida, supra note 43, p. 93; Ng & He, supra note 44; He (2013).

“8 For more details of such practices, see e.g. Qian et al. (2014).

# Liu (2012), pp. 115-9; Zuo (2015).

%% Ng & He, supra note 44, pp. 17-8.
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Table 2. Conversion table of the ARS in different dimensions

Institutional dimension of

Rank Spatial dimension  Personal dimension the ARS (executive Courts in the ARS (one-rank
code of the ARS of the ARS branch) lifting through gaopei practice)
10 National National, chief State Council

grade
9 National, * First-tier units of rank 10 Supreme People’s Court

secondary grade through gaopei practice  (SPC) after gaopei

8 Provincial Provincial/ * First-tier units of rank 10 SPC
ministerial, chief institutions
grade * Provincial governments
7 Provincial/ * First-tier units of rank 8  High court (HC) after gaopei
ministerial, through gaopei practice
secondary grade * Secondary-provincial-
rank cities
6 Prefectural Prefectural/bureau, -« First-tier units of rank 8 HC
chief grade institutions

* Prefectural government

5 Prefectural/bureau, < Secondary-prefectural Intermediate court (IC) after
deputy grade rank cities gaopei
* First-tier units of rank 6
through gaopei practice

4 County/district County/ * First-tier units of rank 6  IC
department, chief institutions
grade * County/district
governments
3 County/ * First-tier units of rank 4  Basic court (BC) after gaopei
department, through gaopei practice

secondary grade

2 Township/urban ~ Township/section, ¢ First-tier units of rank 4 BC
street-block chief grade institutions
» Township councils or
urban street-block

| Township/section,
secondary grade

bureaucracy in the continental European systems. This is because, as Ng and He wrote, in a
continental European type of judicial bureaucracy, “the law and the rules governing the
application of the law are followed as to what has to be done, regardless of who makes
the decision,” whilst in China’s courts, “rules are only applied as to who should be in
charge of making the decision” instead of “how the decision should be made or what the
decision should be.”” Who has the authority to make what decisions is exactly what the
ARS is about.

6.2 Order of power in China’s courts

Two previous studies have pointed out the possibility that there exists an order of power
in China’s courts. For instance, in a Special Issue published in this Journal, Juan Wang and
Sida Liu found that China’s judiciary is embedded in a relational web that comprises legal

1 Ibid.
52 Tbid.
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professionals, legislative authorities, government authorities, and other social forces.>®
Both authors then alluded to a coherent power structure that regulates the relational
interactions between the actors mentioned.

In the other study, published under the title of “The Power Logic of Justice in China” by
Ji Li, the author performed a daunting task to schematize an elusive interactive field.
Packaged under the thesis of “power logic,” Ji Li identifies two types of power at work in
China’s courts: (1) de jure power, which includes both the laws promulgated by the state
and the normative rules issued by the Party, and (2) de facto power, which refers to the
ability to engage in collective action, or use brute force or other channels, in particular,
informal power of private litigants acquired through political connections.>* According to
the author, these two types of power constitute the power hierarchy in which courts are
situated.® The author believes, quoting Lucian W. Pye consentingly, “[H]igh-ranking
officials in China are not constrained by any sense of awe either of the majesty of the law
or of a system of ethical virtues. They are constrained by the power of others.”>

In a stylized format, Ji Li develops 15 patterns of triadic power distribution between
three actors, namely the plaintiff, the defendant, and the judicial decision-maker, to
represent “exhaustively” all variations in judicial behaviour in the real world.’” Then, for
each pattern, Ji Li shows how the power distribution would determine the ways in which
laws would be applied, judicial discretion would be exercised, and resolution methods
would be chosen differently by the judicial decision-maker at each stage of the judicial
process.’® Based on the analysis, the author argues that there is something in common
between the trial of, say, Bo Xilai and that of an anonymous villager who sued a
governmental agency at a remote corner of the country.* The “power logic of justice” that
connects these two cases, Ji Li asserts, is “a function of various configurations of the power
status of litigants and judicial decision makers, plus the distributional patterns of
information.”® The outcome of this function determines “all major actions of a court” at
all stages of litigation in China’s judicial process and the power logic “transcends subject
matter areas,” regardless of the nature of the dispute.”*

Ji Li’s study not only attests to the postulation that there exists a functional order of
power in China’s courts but also lays out how this order of power would interact with the
legal order. However, in Ji Li’s “power logic” thesis, power is defined as an abstract
concept. The thesis offers no tool to recognize and measure power, which seems
incongruous to the broad applicability of this power logic in real life.

7. ARS and the legal order

Previously in this article, I identified the ARS as the order of power that regulates the
power relations across all key power fields of the Party-state. The ARS does so by
organizing and pigeonholing all political actors in a gigantic webbed power structure
labelled by each actor’s administrative rank. I contend that the ARS allows the Party to
condition the order of law when law is implemented by law enforcement agencies and/or
applied by courts based on the power relations, as defined by the ARS, of individual
disputants concerned.

% Wang & Liu (2019), p. 14.
54 Li (2017), pp. 108-11.

55 Ibid., pp. 120-1.

% Ibid., p. 123.

57 Ibid., p. 122.

%8 Ibid., pp. 137-8.

%9 Ibid., p. 140

€ Ibid., p. 105.

1 Ibid., pp. 140, 143.
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This is to say that the Party’s approach to protect the prerogatives of the political order
over the legal order is much more refined than what was previously understood.
Conventional wisdoms, as explained in Section 2, believe that the political prerogatives of
the Party are protected by separating the political sphere from the legal sphere. The
Party’s political prerogatives rule in the former and law rules in the latter, the
demarcation of which is based on subject matters. For instance, the “prerogative state”
governs the criminal legal regime or political sensitive cases and the “normative state”
governs the civil-law regime or the non-political sensitive cases. In this article, I argue that
there is no separation of a political sphere from a non-political sphere. Rather, the legal
order is conditioned and relativized by the political order whenever law is implemented,
interpreted, applied, and/or enforced upon an institution or a person. I further contend
that such conditioning is not based on the subject matter but on the political identities of
the actors, including those undisclosed to the opposing party, involved in a case.

The political identities of these actors determine the power dynamics of a case and each
case in China’s courts constitutes a micro power field of itself. Actors playing in this power
field include the litigants, any party of interest who is not listed as litigants (e.g. victims in
criminal cases), and various judicial decision-makers involved, including front-line judges,
divisional leaders, court leaders, Party superiors of court leaders, judges, or leaders from
the higher court, each of whom can influence the outcome of a case at different stages in
the life of the case. The power dynamics in a case are determined by both the formal and
the informal power relations between all the actors involved. The formal power is
indicated by one’s administrative rank and applicable at both personal and institutional
levels. The informal power can be divided into two forms: one is a derivative and an
extension of the formal power, which is either endowed to someone through blood and/or
cultivated and acquired through other means, such as corruption; the other is derived
from one’s ability “to engage collective action” (e.g. being a community leader) or “use
brute force” (e.g. organized crime) to pressure courts, which corresponds to de facto power
in Ji Li’s framework.®> Among the two forms of informal powers, the first is dominant in
terms of both presence and importance. The second form often colludes with and seeks
protection from the formal power and remains vulnerable to policing activities of
the state.

Hence, for the sake of simplicity, my discussion in this article focuses on the formal
power as indicated in the ARS and the informal power that derives from it. In the rest of
the section, I will discuss how disputants’ ranking status as defined in the ARS confine the
autonomy of courts and align the law order with the political order in the same way in
different types of cases regardless of the subject matter. The discussion will take place at
the policy level, which means that I will not address the myriad of power configurations
that one can find in individual cases. Rather, I will examine the general patterns of the
alignments between the political and legal orders as a direct result of the rank-based
jurisdictional rules. In this section, rank jurisdiction 2§ || & f%refers to rules developed in
PRC procedural laws that are used to determine which types of cases should be filed at
which level of courts based on the administrative ranks of the disputants. Rank jurisdiction
is usually used in combination with other jurisdictional rules. Other than courts, law
enforcement agencies, such as the police and procuratorates, are also bound by rank-
jurisdiction rules.

7.1 Criminal cases

Unlike in civil and commercial cases, any criminal case has, by definition, a rank-bearing
state actor as a litigant. The defendants in most crimes, however, reside at the bottom of

2 In Ji Li’s framework, the two types of informal powers are treated without distinction. Ibid.
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the formal power structure of the Party-state and enjoy no administrative rank. For
defendants who used to be ranked officials, their rank would have already been stripped
from them by the time of prosecution. In addition, each procuratorate in China has a
corresponding court in each administrative territorial unit, which share the same
administrative rank. Therefore, in criminal cases, the court and the plaintiff are set to be
equal in rank. The power relation between the litigants is structurally unequal, with the
plaintiff (procuratorate) enjoying more power and privileges than the defendant and the
court enjoying little autonomy to dismiss or rule against the procuratorate’s case. This is
aligned with the well-acknowledged fact that criminal cases in China have an extremely
high conviction rate and courts almost never acquit a defendant unless they are
authorized to do so by higher-level authorities.®

The political conditioning of the legal order is also manifested in the protocols of
criminal investigations. In China, the primary jurisdictional principle in criminal
investigation is territoriality, which means that a case is to be investigated by the
investigative authority of the place where the crime has occurred or the place where the
suspect or victim has resided. Under this jurisdictional rule, the investigative power is
decentralized, which augments investigative resources, motivates local investigative
authorities, enables timely investigations, and increases deterrence by improving the
chance of detection.

However, duty crimes HR25J04E are an exception. Unlike other types of crimes, the
investigation of duty crimes is subject to rank jurisdiction. According to the PRC Criminal
Law, duty crimes are committed by public officials in the course of discharging or failing to
discharge their public duty. Rank jurisdiction requires that a criminal investigation against
a ranked official can only be launched by a higher-ranking investigative authority.** And
the rank jurisdiction overrides the territorial jurisdiction. For instance, if the investigative
agency of Shandong has received a lead about corruption committed in Shandong by a
Shandong official, who is a member of the party standing committee of Shandong, the
agency has no authority to investigate the case but can only pass the lead to the
investigative agency at the central level.®® Tt is not a coincidence but an operational
principle that the rank jurisdiction rules on the investigation of duty crimes against a
public official mirror the rules that regulate the power to appoint public officials, namely
any official of a given rank can only be appointed by an authority of a higher rank. These
two decision-making powers are intentionally aligned to ensure that power flows in the
same top-down direction as much in the coming to power as in the removal from power of
any public official.

If the investigation concludes that an official is criminally liable, the traditional practice
is that the investigative agency will then refer the case to the corresponding procuratorate
of the same rank, which would then prosecute the case at the corresponding court of the

% For instance, based on the statistics issued by the SPC, 5.2 in 10,000 cases led to acquittal cases in 2021. And
among the 0.52%o, half were private prosecution cases. See Zhou (2022); also see Zhou (2021b), Section 1, Para. 1, 9.

¢ Before the 2018 Supervision Law reform, the procuratorates could also initiate an investigation of duty
crimes. The rank-based approval protocol was stipulated in the Supreme People’s Procuratorate (SPP)-issued
internal operational manual. See SPP, “Rules on the Handling of Case Leads and Pre-Li’an Investigation in Cases
Involving Ranked Officials [ N RATERE R T ERLREE. WIERIHE] (1995). After the 2018 reform,
the supervision Commissions, which are under direct control of the Party disciplinary institutions, exercise the
exclusive power to investigate duty crimes. For preliminary investigation, the CCDI issued a directive regulating
the handling of leads in 2022. The full text of the directive is not published but rank jurisdiction is expected to be
continuously observed. The CCDI has also issued a directive that lays down who, in which rank, have the authority
to render what sanctions to disciplined officials of which rank. See Party Center, “Approval Authority and
Approval Procedures on Punishment of Disciplinary Violations of Party-Members [ [ 7= 3 Ak 43 15 20 5% G ik
HERLPRANRE - LE]” (2023).

% Li (2016).
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same rank. This process has been modified for cases against high-ranking officials for
practical reasons in recent decades. In the past, a criminal case against an official
appointed by the Party Center " T} must be prosecuted by the highest-ranking
procuratorate, i.e. the Supreme People’s Procuratorate (SPP), at the highest-ranking court,
namely the Supreme People’s Court (SPC). Beginning from the 1990s, the intensification of
both corruption and anti-corruption activities has led to a number of practical problems.
First, processing many high-profile cases at the highest-ranking judicial institutions would
inevitably bring a lot of unwanted attention to these institutions and place them under
critical public scrutiny. Second, it would overwhelm these institutions in terms of case-
load. Third, if the SPC became the first-instance trial court, the defendant would lose the
opportunity to appeal since there is no court above the SPC. To overcome or avoid these
issues, arrangements have been made to allow the SPP to relegate the prosecution to a
procuratorate at a lower level, usually at the prefectural rank, through an individual-case-
based special authorization. The tasked procuratorate will then bring the case to the court
where it is located. The prosecution and trial will be supervised from Beijing through the
back channels.®

It is worth noting that, in contrast to duty crimes, the investigation of political crimes
committed by political dissidents is also decentralized and follows the territorial
principle in the same way as ordinary crimes. In fact, a considerable volume of political
offences are prosecuted under non-political crimes, such as “picking quarrels and
provoking troubles” or disturbing the public order, which are handled by the
investigative authorities at the grass-roots level who are not required to seek approval
from higher authorities for preliminary investigations. The fact that the investigation of
political offences is decentralized and treated the same as non-political offences may be
surprising to those observers and analysts who believe in a bifurcation of the
“prerogative state” and a “normative state,” where the legal norms that are observed in
the latter are discarded in the former in order to protect the Party’s prerogatives.

Under the framework proposed in this article, the picture is different. When criminal
laws are implemented by law enforcement agencies and/or applied in courts, the legal
order has already been relativized in favour of the state due to the structured power
relations between the litigants and the court. Therefore, it is not necessary to separate
politics from non-political offences and create an “extra-legal” space to repress them. It is
certainly against the Party’s interest to centralize the handling of political offences
because it would slow down the investigation, reduce the chance of detection, and
unnecessarily place the central authorities under the spotlight. On the contrary, it is the
duty crimes committed by the privileged political elites that require centralized control
from the Party because these officials enjoy prerogatives, which, as dictated by the order of
power, can be taken away only by those with more prerogatives.

7.2 Administrative and “constitutional” cases

Known as a component of the “small constitution,”®” the PRC Administrative Litigation
Law (ALL) was passed in 1989 and makes it possible for citizens to sue governmental
agencies in courts.® In the two decades that followed, the number of administrative

¢ For instance, when Xi Xiaoming, former SPC vice president, was on trial in an intermediate court in Tianjin,
the current SPC president Zhou Qiang watched the entire trial remotely, the deputy secretary of Tianjin Party
political-legal committee, the head of the prosecution office of the SPP, and the vice president of Tianjin
Procuratorate were supervising on-site. Tianjin Party History Research Institute [H1FLRETTIZE 5 A 7L %]
(2018).

67 Zhang (2005).

% For more detailed information on this topic, please see Kinkel & Hurst (2011). See also Givens (2013); Stern
(2011); O'Brien & Li (2004). For a relevant comparative discussion on administrative litigation, see Ginsburg (2009).
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litigation cases grew very slowly and unevenly between rural and urban regions.®
Governments won many more cases than they lost.”® In recent years, the ALL has been
revitalized under the leadership of Xi Jinping. As a component of his rule-of-law political-
legal project,” the ALL was amended in 2014, which expanded the scope of administrative
conducts and agencies that can be sued in courts.”

Administrative cases provide the best opportunity to study the impact of the order of
power because the defendant in each case is by definition a ranked governmental
institution and the plaintiff is almost always a private person or entity who assumes no
position in the ARS. Unlike in criminal cases, where the ranks of the procuratorate and the
court are always equal, the ranking relation between the court and the defendant varies.
First of all, Party institutions of any level cannot be sued at courts. This means that a court
cannot rule against a decision or a conduct made by a Party institution at any level on the
grounds of law. This “judicial immunity” protects the supremacy of the authority of the
Party as a whole with the assurance that its authority cannot be challenged in terms of
legality in a court and/or ruled against by a court.

Second, according to the rank jurisdictional rules stipulated in the ALL (2017), grass-
roots-level basic courts can only take cases against functional departments of a
government at the province level and below. Complaints against governments of the
county level and above as well as ministries or other functional departments of the State
Council have to be brought to an intermediate court. Given that the defendants in most
administrative cases are local governments and their departments, the rank jurisdictional
rules are designed to allow a great number of administrative cases heard by courts that
outrank the defendant. Only by positioning their ranking relation in this way would the
court be able to enjoy a measure of autonomy to rule against the defendant and make the
administrative litigation minimally meaningful. Recent studies find a strong correlation
between the winning rate of the defendants in administrative cases and its ranking
position vis-a-vis courts. For instance, Ma Chao et al. studied 240,000 administrative court
decisions and found that courts are more likely to rule in favour of the plaintiff when the
court outranks the defendant, regardless of whether the court is an ordinary court or a
specialized administrative court.”® In a different study, Hui Zhou et al. analyzed 70,000
administrative litigation cases and found that a one-unit increase in the defendant’s rank
relative to the court’s decreases the plaintiff's win odds by 42.99%.7* Similar patterns are
also observed by Xiang Miao and Fan Liangcong in a study of 1,150 administrative litigation
cases concerning house demolition in Zhejiang province in 2013.7

Third, in cases where a court faces a higher-ranking defendant, a number of strategies
are adopted by the court to avoid clashes between the ranking order and the legal order.
For instance, when a court finds that a higher-ranking defendant has overtly violated the
law and evidently infringed upon the rights of the plaintiff, the court can render
declarative, non-enforceable court orders, which appears to have upheld the law but does
not offer any substantive relief to the plaintiff. More specifically, a court can, for example,
rule against a defendant by declaring that the disputed action taken by the defendant is
unlawful and at the same time reject all remedial claims of the plaintiff, or kick the case
back to the administrative complaint system, or, in the better scenario, order the
defendant to recompense the plaintiff according to the same compensation scheme that

% Pei (1997); Liu, Sida, supra note 43; Mahboubi (2014).
70 Pei, supra note 69.

71 Ma & Kong (2018).

2 He (2018).

3 Ma, Zhen, & He (2021), pp. 201-3.

7 Zhou et al. (2021), p. 434.

75 Xiang & Fan (2021), p. 124.
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was rejected by the plaintiff prior to the litigation.”® Yu Xiaohong calls this kind of court
practice a “respectful concession to core interests [of governmental defendants]” as one
strategic approach to comply with the political order.”

The legal order would clash with the ranking order when a court intends to rule merely
on the grounds of law against a defendant which has a higher rank than itself. In such
circumstances, courts would take measures to first realign the ranking order before
upholding the law. Such measures include jurisdictional rearrangements, such as the
invocation of foreign jurisdiction or rank-lifting. Both measures are designed to break the
chain of dependency between the original court and the defendant by transferring the case
to a different court.”® Courts can also seek instructions from the appellate court, which is
necessarily two ranks higher than itself, to compensate for its rank deficiency. This
instruction-seeking process is easy to miss because it usually takes place behind the
courtrooms and is not recorded in the court judgment. It is therefore worthwhile to share
in this space the behind-the-scenes rank fight in the Henan Seeds case, which was once
celebrated as a “quasi-constitutional” case and sparked hope for the introduction of
judicial review.”

This case started with a judgment from Luoyang Intermediate Court (rank 5) in 2003.
The dispute concerned the terms of price of agricultural seeds in a sales contract between
two companies. The court rejected the claim of the defendant on the grounds that the local
statute that the defendant relied on is inferior in authority to the state law, which
favoured the plaintiff’s claim. The ruling caused fury from the local and provincial law-
makers, namely Luoyang People’s Congress (rank 6) and Henan Provincial People’s
Congress (rank 8). Being furious at the ruling of Luoyang Intermediate Court, which is
inferior in ranking, the Henan Provincial People’s Congress circulated a decision that
annulled the court ruling and demanded that the judges who were involved in the making
of the ruling must be punished.?® Under pressure, the Party-group of the Luoyang
Intermediate Court suspended Judge Li Huijuan who heard the case and the deputy-head of
her division.®! At the same time, the defendant appealed the case to Henan High Court
(rank 7), which in turn referred it up to the SPC (rank 9). The SPC issued a reply that
supported the initial ruling. It was only then that Henan High Court ruled to sustain the
ruling of the first-instance court.®?

7.3 Civil and commercial cases

In criminal and administrative cases, courts always face a litigant who has a ranked
position in the ARS: the procuratorate in criminal cases and a government or
governmental agency in administrative cases. The direct participation of another state

76 Legal counsel for a local government revealed how the governmental leaders had repeatedly ignored their
advice and favoured speedy demolition without going through the legal application procedure because violation
of the law bears no cost. According to the staff of the local urban construction bureau who proposed speedy
demolition, courts may rule against the government for violating the legal procedural requirements but would
not support the plaintiffs’ compensation claims. For further discussions on this topic, see blogpost of
Administrative Litigation Cases 1TELYFIAZEH] (WeChat public account) https://bit.ly/40mnQcq. Also see He,
supra note 47; Cheng (2015), pp. 192-217.

77 Yu (2014), pp. 117-8; see also He (2012).

78 At the time of writing, a new judicial reform pilot programme had just been launched to expand the
application of these jurisdictional devices. See Zhou (2021a). For a more detailed survey of these practices, see
Shen (2016).

79 More details on the case can be found in Hand (2011), pp. 109-12.

8 The circulate of Henan Provincial People’s Congress can be found in Yang (2014).

8 The judge was reinstated upon the intervention from the Supreme People’s Court. For more details, see Han
(2004).

82 1bid.
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power in these disputes immediately places a constraint upon courts and limits the scope
of autonomy that the court can enjoy. In civil and commercial cases, however, litigants are
either private actors without a position in the ARS or ranked individuals or entities who
engage in private affairs and are treated, at least in the letters of the law, as private actors
in the disputes concerned. Hence, civil and commercial cases are where courts enjoy
maximal judicial autonomy.®® The increased judicial autonomy in these cases also opens
the space for judges to rule in favour of any party who is willing and able to provide
sufficient affective and/or economic incentives. Such corruption opportunities are
presented to all judges who participate in the decision-making process at different stages
of the life of a case. However, the distribution of opportunities and resources to engage in
corruption with judicial decision-makers is highly uneven between litigants and clearly
favours those with power or associated with those in power.®*

Equally, the distribution of opportunities for corruption is also uneven between judges
of different ranking statuses and the distributional patterns are fully aligned with the
order of power. As explained in Section 6, the decision-making power in China’s courts is
highly concentrated in the hands of leader judges.®> However, leader judges handle cases
only indirectly through supervising the work of and giving instructions to front-line
judges. Front-line judges enjoy sole decision-making power in cases that are not significant
enough to attract the attention of their superiors. In addition, since leader judges do not
attend court hearings on a regular basis and have to base their decisions largely on the
information provided by front-line judges in oral or written case summaries, front-line
judges can influence the outcomes of these cases by choosing to provide only information
that favours their proposed rulings. Hence, according to my previous research on judicial
corruption in China’s courts, a large amount of misconduct of front-line judges occurred in
the fact-finding process during the trial, such as admitting or excluding evidence without
giving the parties equal opportunities to contest it, tampering with evidence, and
obstructing access to evidence by violating the discovery procedure or manipulating the
forensic examination results. Such misconduct involves blatant violations of ethical
and procedural rules and is susceptible to a higher chance of exposure and detection.
Moreover, the number of bribes that front-line judges receive is limited because of the
comparatively low stake of the cases that they handle and because their decision-making
power can be curtailed by leader judges.

In contrast, leader judges deal with high-stake and high-economic-value cases. The
greater the stake and value involved in a case, the higher the level of supervision and
approval required. It is indisputably evident that judges of higher ranking receive bigger
sums of bribes simply because the power that they hold has greater exchange value. For
instance, the president of Anhui High Court Zhang Jian who fell in 2021 was convicted of
bribe-taking a total of more than RMB 71 million and Xi Xiaoming who used to be a first-
rank justice and SPC vice president took more than RMB 100 million in bribes.

Furthermore, since leader judges participate in decision-making only indirectly and
briefly through supervision and sending instructions to front-line judges, it allows them to
handle a much greater number of cases of interest than they could manage if they were
required to participate fully in the judicial process. This arrangement has, at the same
time, increased the leader judges’ capacity to engage in more corruption in a limited span

8 In one of his earlier studies, Ji Li finds that Chinese courts act neutrally and professionally when adjudicating
disputes between parties of relatively equal power status but demonstrate bias when the disputants’ status is
unequal. Li (2007).

8 In their study of “the informal ordering” of guanxi practices in China’s courts, Xin He & Kwai H. Ng also
concluded that the extent of informal influence one can exert upon judicial decision-making is hinged upon
“the degree of supervision” that one has over the judicial decision-makers oneself or through an intermediary.
See He & Ng (2017).

8 1i (2012).
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of time. For example, Zhang Jiahui, who fell from the position of vice president of Hainan
High Court in 2020, had taken bribes totalling RMB 437 million from 37 bribers in exchange
for her “help” in at least 59 cases in a five-year period. And the higher Zhang had been
promoted on the ranking ladder, the more bribes she received.

In summary, in China’s courts, when a plaintiff brings a case to court, a micro power
field is formed. The outcome of the case is no longer simply a matter of law but also a
matter of the power dynamics between all actors involved in the case. By employing the
rank-based jurisdictional rules, the Party can adjust the measure of autonomy that courts
can enjoy in cases of different subject matters, thus modifying the weight of the political
order vis-a-vis that of the legal order in decision-making and aligning the two orders
through a number of supplementary measures. For instance, in criminal cases, the power
relation between the litigants is structurally unequal because the procuratorate is a ranked
state institution and the defendant either has no ranking status or has already had it
stripped off him at the time of prosecution. And since the court and procuratorate are
pegged and are given the same rank, the court enjoys little autonomy to dismiss the
procuratorate’s case or acquit the defendant. My analysis also shows that the power
dynamic between litigants changes in duty crimes that involve ranked officials. However,
this change takes place at the investigation stage, not after. In the investigation of duty
crimes, the ranking status of the offender dictates who could launch an investigation. The
rank-based jurisdictional rule has effectively centralized the investigative power of duty
crimes and offers protection for the prerogative enjoyed by political elites.

Similarly, in administrative cases, rank jurisdictional rules are introduced to require
plaintiffs to bring cases against higher-ranking governmental institutions to higher-
ranking courts, thus narrowing the rank gap between the court and the defendant so that
the court can enjoy a measure, however limited, of autonomy to make the litigation
minimally meaningful. In cases where courts are outranked by defendants, which is largely
a reluctant solution to reduce the increasing case-load of higher courts and to contain
contentions that arise from problematic administrative practices at the grass-roots level
as much as possible, a number of supplementary measures are at the courts’ disposal to
make courts appear to be upholding the law without undermining the authority of the
governmental defendant and/or infringing upon its core interest.

Among all subject matters, it is in civil and commercial cases that courts enjoy the most
autonomy because both litigants appear in courts as private individuals. Such autonomy
also affords litigants and judges the most opportunities to engage in corruption.
Corruption certainly does not take place in a power vacuum. As I have shown above, the
distribution of the opportunities and resources for corruption is highly uneven not only
between the litigants but also between judicial decision-makers. The distributional
patterns in both groups are fully aligned with the order of power. For litigants, those who
are closer to power have more opportunities and resources to influence judges either
through political pressure or economic incentives or both. For judges, those with higher
ranks have greater opportunities to engage in corruption and reap more rewards. This is
because, as [ have concluded in my earlier study, judicial corruption in China’s courts is not
a simple aggregation of a few isolated deviant behaviours but a by-product of the routine
operation of a judicial decision-making mechanism that is based on an order of power.%

8. Conclusion: theory of order of power

In this article, I propose a theory of the order of power to explain how political power is
organized and regulated in coexistence with a legal order in China and how the political

8 Jbid.
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order structurally curtails the subversive (to reverse the political order) potential of the
legal order while capitalizing the latter’s regulatory value in this coexistence. This theory
has two main components.

First, the political order is embodied in China’s ARS, which renders public power legible
and measurable. Second, the political order interacts with the legal order on two levels. On
the structural level, by introducing rank-based jurisdictional rules, the Party can regulate
the autonomy of the court in a systematic and standardized fashion to achieve different
objectives in different subject matters. For instance, in criminal cases, being paired with
the procuratorate of the same rank, a court enjoys little autonomy to dismiss the
procuratorate’s case or to acquit a defendant who has no ranking position or has had his
rank stripped away. In administrative cases, also through rank jurisdiction, courts are
granted a limited measure to mark, or even rectify in some cases, administrative
misconduct while observing the ranking order. In civil and commercial cases, courts enjoy
the most autonomy because both litigants are private persons or entities or treated as
such. It is also in civil and commercial cases that judges are most susceptible to corruption
and have more discretion to rule in favour of the party who has the most influence on the
highest-ranking judicial decision-maker.

At the individual level, the extent to which the law will be distorted by the political
order varies from case to case, depending on the power dynamics between the litigants
and other parties involved in each case. The power dynamics are determined not only by
the absolute power (formal or informal) held by a litigant but also by one’s power vis-a-vis
the power of the opposing litigant, the combination of which allows a wide range of
variations. In general, courts tend to favour the party who can exert most influence upon
the highest-ranking judicial decision-maker. And the greater the stake of the case, the
greater the intensity of competition between powerful actors and the more unpredictable
the outcome.

The theory of the order of power has a broad explanatory power: it offers a unitary
explanation for the judicial behaviours of China’s courts in different subject matters; it
explains the centralization of the criminal investigation of duty crimes in contrast to the
decentralization of the investigation of other crimes; it also explains the distributive
patterns of corruption in China’s courts. The theory of the order of power, if accepted,
challenges the conventional wisdom on law in authoritarian regimes. It challenges the
understanding that the political order in China regulates only a subject-matter-based
special domain and is segregated from the rest, which operates under the law. This theory
indicates that the political order conditions the legal order in its entirety and its impact on
the latter is not isolated and restricted to certain subject matters but systemic and
universal.

This theory also challenges the orthodox legal paradigm according to which courts are
designed to be separated from politics and that adjudication shall be guided by one single
ordering system: the order of law. Based on this paradigm, it is believed that any departure
from these expectations is either designing flaws or operational glitches that can be easily
fixed and repaired through legal professionalization. In this study, I present a case where
politics and law are designed to become and remain as an organically integrated whole.
When the legal order is structurally conditioned by the political order, as is the case
presented in this article, politicization of law and judicial empowerment is no longer
mutually repulsive. The expansion of court activities does not necessarily mean that
politics is relegated to the secondary position under the law. Likewise, doubling down on
politics-takes-the-command does not necessarily reflect a depreciation of the instrumen-
tal value of legal institutions.
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