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Democratic rights protection: the case for weak
judicial review implicit in the democratic critique

of judicial review — RETRACTED

Machiel van Bruggen*

Democratic critique of judicial review — A case for judi€ial review baséd on
democracy — The unsuccessful case against weak judieial #feview based on
democracy — The distinctive democratic qualities of courts'= Contestability of
political decisions — The argument for weak jddicial review implicit in the
democratic critique

INTRODUCTION

The debate on judicial review of legislation andvits compatibility with democratic
ideals has resulted in the fosmation of two camps. Proponents of judicial review
hold that a polity must@efend/the rights of individuals and minorities against
unjust interference by ignorat or malicious majorities." Opponents hold that
judicial review offlegislationyencroaches upon the legislature’s authority to
legislate. Although it may protect minority rights, it is not uncommon for judicial
review to efeate new constitutional rights. Such ‘legislation by judges’ is
considered” to be in conflict with democratic principles.” However, the
alternative oféweak judicial review is rarely taken into account — unjustly, as I
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will argue that weak judicial review can reconcile the concerns of the democratic
critics with the enhanced rights protection that judicial review offers.

Richard Bellamy sits firmly in the camp of the opponents to judicial review. In
Political Constitutionalism: A Republican Defence of the Constitutionality of
Democracy, he staunchly argues against judicial review.” Bellamy rejects both
strong and weak judicial review. The distinction between strong and weak judicial
review, introduced by Mark Tushnet, indicates the differing degrees of judicial
power in different polities.* ‘Strong judicial review’ refers to a system.inswhich a
court can strike down legislation judged to be in violation of higher Jaw suchas the
constitution. “Weak judicial review’ refers to a model in which a court can judge
legislation for its compatibility with higher law, but the legislaturelcan either
ignore its judgment or relatively easily overturn it.

Weak judicial review therefore allows for political disagreement with judicial
review. This approach means that, instead of a colirt immediately invalidating
legislation, legislatures have the option to disagre& with'its judgment, keeping the
legislation nonetheless. In Canada, parliamefitiican invoke a ‘notwithstanding
clause’ that rejects the court’s ruling and ke¢ps the law_in force, while in the United
Kingdom parliament can choose to {ignore a| court’s ‘declaration of
incompatibility’, which holds that alaw is incempatible with the Human Rights
Act 1998. The form of weak judicial review, that I have in mind in this article is
more akin to the British system: a systemsn which a court can judge legislation but
cannot strike it down. If afeourt judges, the legislation to be in conflict with the
constitution, it must refer, thatdegislation to the legislature.5 This prevents weak
judicial review fromdbecoming de facto strong judicial review due to legislative
inertia. Whenevef Fuse the tetm ‘judicial review’, it will refer to strong judicial
review; weak judicial review will always be referred to by using the term ‘weak
judicial review’.

Bellamy’s rejection of weak judicial review distinguishes him from the,
arguably, ‘standard eése’ against judicial review: Jeremy Waldron’s seminal article
“Iic Cote of the/Case against Judicial Review’.® Waldron offers a persuasive

SRBellamy, Political Constitutionalism: A Republican Defence of the Constitutionality of
Democracy (Cambridge University Press 2010).

M. Tushnet, ‘Alternative Forms of Judicial Review’, 101 Michigan Law Review (2003) p. 2781.

> It must be noted that the British system of judicial review is much more complex than this. It
may even be misleading to characterise the British system as ‘weak judicial review’ due to certain
other elements, such as the expansive scope for interpretation of legislation and the role of the
European Court of Human Rights. See A. Kavanagh, “What’s so weak about “weak-form review”?
The case of the UK Human Rights Act 1998, 13 International Journal of Constitutional Law (2015)
p. 1008.

©7. Waldron, “The Core of the Case Against Judicial Review’, 115 The Yale Law Journal (2006) p.
1346.
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argument against strong judicial review but, by his own admission, his argument
does not apply to weak judicial review.” Bellamy rejects judicial review iz total, in
contrast with both Waldron and another clear source of inspiration for Bellamy,
republican philosopher Philip Pettit.® Bellamy’s argument is therefore a fine basis
to determine whether the democratic critique of judicial review really does
preclude weak judicial review.

As I aim to find a basis for weak judicial review in the arguments of the
democratic critics, I will contrast Bellamy’s democratic critique of judigial review
with a political theorist that defends judicial review on a democratic basis.} use
Pierre Rosanvallon’s Democratic Legitimacy: Impartiality, Reflexivityy, Proximity as
this contrasting argument.” Rosanvallon’s work is rarely useddn the framewotk of
legal theory, unjustly, as his perspective from political gheory ahakes his work
especially suited as a basis for a response to the demécratie€ritiquedof judicial
review.

Rosanvallon identifies several advantages to judicial review, as a supplement to
electoral politics, that enable stronger claimsg@®democratiellegitimacy. I contend
that the rationale that underlies these advartages is very similar, if not identical, to
that which underlies the strengths that Bellamy attributes to electoral politics. This
allows us to reassess Bellamy’s argumentationsihwill@rgue not only that Bellamy’s
argument against weak judicial review fail§ito convince but, surprisingly, also that
we can make a case for weak judigial review on the basis of Bellamy’s
argumentation.

I will begin this article byddesesibing Bellamy’s arguments against judicial
review and for legislative superiority. I will subsequently discuss Rosanvallon’s
analysis of electordl pelitics. This analysis clarifies the positive role that courts can
play in democracies. In, the following section, I argue that the elements of
democracyd that . Bellamy» praises cohere with Rosanvallon’s analysis of
contemporary 4democracy. Bellamy’s view of democracy is therefore not
incompatible’ with gome form of weak judicial review. Next, I turn to the
democratic credentials of courts. It is often argued by opponents of judicial review
that courtsilack democratic legitimacy. But even though they might possess less
democratic legitimacy, courts are not simply ‘undemocratic’. Moreover, there are

7Waldron, supra n. 6, p. 1354.

8D, Pettit, Republicanism: A Theory of Freedom and Government (Oxford University Press 1997),
esp. Chapter 6. Although Pettit is more sympathetic to judicial review, he is not unequivocally in
favour of the institution; it may be, he hypothesises, that judicial review ‘work[s] for ill ... in being
overcautious and overcensorious of electoral and parliamentary choice’ P. Pettit, ‘Democracy,
Electoral and Contestatory’, in I. Shapiro and S. Macedo (eds.), NOMOS XLII: Designing
Democratic Institutions New York University Press 2000) p. 105 at p. 133.

°P. Rosanvallon, Democratic Legitimacy: Impartiality, Reflexivity, Proximity, trans. A.
Goldhammer (Princeton University Press 2011).
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ways in which courts offer advantages unique to judicial procedures that can
enhance democratic debates. In the penultimate section, I will argue that
Bellamy’s own argumentation actually justifies weak judicial review. However,
Rosanvallon’s case for judicial review is problematic as well. Most notably, his
democratic case for judicial review cannot justify strong judicial review, as it is
undermined by his analysis of the way in which judgment erodes a legislature’s
room to act.

In the conclusion, I contend not just that weak judicial reviewgis worth
considering more seriously,’® but that it can actually be suppbrted byy the
democratic critique of (strong) judicial review. The fact that oneyof the most
uncompromising critics of judicial review provides a basis fordveak judicial review
in his argument, albeit inadvertently, gives the democraticritics féod for thought.

BELLAMY’S CASE AGAINST JUDICIAL REVIEW

Richard Bellamy’s argument against judicial’review is directed against two claims
generally made by its proponents. The first¢laim is that we can come to a rational
consensus about substantive outcomes ‘that@society ¢ommitted to the democratic
ideals of equality of concern and respeegshould'aehieve’.!' The implication is that
this society should conceive of such outecomies,as the fundamental rights of the
political order, codified in_a"Constitutional bill of rights. The second claim in
favour of judicial review i§ the claim thag the judicial process is more reliable than
the legislative process at identifying these outcomes. Bellamy disputes both claims.

Regarding the first claimy, Bellamy argues that rights are subject to ‘the
circumstances of polities’, which'refers to ‘a situation where we need a collectively
binding agreément, because our lives will suffer without it, yet opinions and
interests diverge as to what its character should be and no single demonstrably best
solution isfavailable’.'2 Importantly, these differences of opinion are not due to
ignerange or self-ifterest. Adopting John Rawls’ notion of ‘the burdens of
judgment’,'”> which holds that different people will draw different conclusions
evendf they have access to the same information, Bellamy argues that disagreement
is often reasonable. No matter the amount of information we gather, different

'9Stephen Gardbaum recently argued for seriously considering the alternative of weak judicial
review, which he calls the new Commonwealth model. He argues that ‘whilst maintaining
democratic legitimacy through the legal power of the final word, [the new Commonwealth model]
provides a more secure, comprehensive and pluralistic scheme of rights protection’, as it ‘promises to
enhance the quality of legislative rights debate’: S Gardbaum, The New Commonwealth Model of
Constitutionalism: Theory and Practice (Cambridge University Press 2013) p. 75-76.

u Bellamy, supra n. 3, p. 3.

'*Bellamy, supra n. 3, p. 21. See also Waldron, supra n. 2, p. 102fF.

'3]. Rawls, Political Liberalism (Columbia University Press 1993) p. 54-58.
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people will reach different conclusions because of the difficulties in interpreting
data and in weighting different sets of data, because of the vagueness of concepts,
and so on.

This claim is plausible enough: the entire history of moral philosophy has not
managed to yield a consensus on which rights we do or do not have, or what
obligations such rights entail, or how to weigh different rights. Philosophers, who
pride themselves on their reasonable argumentation, may have inadvertently
proven that reasonable argumentation is not enough to reach a consensus about
rights. Note that neither Bellamy nor I claim moral relativismgfo be tee.'*
Reasonable argumentation in political issues is crucial, but a consensus is by no
means guaranteed.

Regarding the second claim, Bellamy argues that, giventhe fagt'that rights are
subject to the circumstances of politics, judges are not sfiore capable atdfinding the
‘correct’ answers to rights issues. On the contrary, Béllamy claims that legislatures
are both more legitimate and more effective at"resolving disagreements about
rights. The legitimacy argument is often coneedéd, including by those advocating
judicial review, as the democratic credentials of legislators are usually recognised to
be greater than those of judges. But proponents of judicial review often claim that
judges are more reliable at solving rights issuesithe s@periority of courts in finding
the best answers is supposed to complemeng,the legislature’s superiority in finding
the most legitimate answers. In the eventof a clash between the two, the defenders
of judicial review argue that priotity should be given to the courts. According to
Bellamy, however, courfs\are a€ mest equally proficient at solving disagreement.
He disputes all thregfreasons(that are generally given for the superiority of courts.

According to Bellamy, the fitst reason given for the superiority of courts is that
courts are supposedly especially suited for deciding rights issues, since courts deal
with individual cases, and tights properly belong to individuals. Bellamy identifies
at least to problems with his claim. First, not all rights belong to individuals. He
gives the example offree speech, a right that defends a public good: it is valued
most by journalists and politicians, while Bellamy claims it is rarely used by most
citizens. Seeond, although courts try individual cases, judicial review creates public
poliey. In fact, it is for this reason that advocacy groups pursue legislative change
throughylitigation: they hope that winning an individual’s case will create rights for
all citizens. Bellamy argues, however, that courts are an inappropriate forum for

14 A5 Waldron argues, we ‘can recognize the existence of disagreement on matters of rights and
justice ... without staking the meta-ethical claim that there is no fact of the matter about the issue
that the participants are discussing: Waldron, supra n. 2, p. 244. Even if there is an objective answer,
people still disagree about what that answer is. Compare Waldron’s argument that the distinction
between moral realism and moral anti-realism is not relevant to the debate on judicial review:

Waldron, supra n. 2, p. 164-187.
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debating political issues, because determining public policy on the basis of a single
case ‘produces all sorts of distortions."”

The second reason is that judges are supposed to be isolated from populist
pressures, which enables them to deliberate in a disinterested fashion: they reason
on the basis of moral principles and the law. There are several problematic
assumptions in this claim, according to Bellamy. First, it ignores the link that often
justifiably exists between interests and rights. For example, the interest to have
your view considered in politics underlies the right to vote. Second, these is little
reason to believe that self-interest is what motivates citizens. Thefational‘woter
paradox’ seems to prove otherwise: ‘the rationally self-interested woter stays at
home’, because ‘the costs in time and shoe leather of going to voteyinvarably
outweigh the probability of any benefit accruing from hafiing dofie so’.*¢"Third,
reasoning on the basis of law alone might make for relativelyépredictable rulings
but only in regular courts. What distinguishes a sups€me court froemdregular courts
is that it has the authority to overturn precedent:

The third reason given for judicial superiogityais that cousts provide a valuable
counter-majoritarian check on legislatures. Again,,Bellamy identifies several
problems. First, it seems odd to claim that courts offer a counter-majoritarian
check considering the fact that theydecide byamajority as well, not uncommonly
by the narrowest of margins. This means thagjust one (possibly ill-argued) vote can
decide the matter. Ironically, courts\miay be more vulnerable to the so-called
pathologies of democracy#Second, courts are less independent than commonly
asserted. Judges cannot afford td stray.toe far from public opinion: “Their standing
and authority gets questioned when they are consistently at odds with the public,
making most judgeshighly religtant to be s0’.'” And Bellamy thinks this may be
for the best, as he contends that the influence of judicial review as a counter-
majoritariafl power need not be benign.

Bellafy argues that judicial review can result in an entrenchment of the status
quo,for the'simplefreason that overturning a constitutional ruling requires a
supermajority.*® This means that a sizable minority can block reform. Moreover,

> Bellamy, supra n. 3, p. 30.

I6Bcllamy, supra n. 3, p. 225.

17Bellamy, supra n. 3, p. 41.

8 This is generally though not necessarily the case. See ].I. Col6n Rios, “The Counter-Majoritarian
Difficulty and the Road not Taken: Democratizing Amendment Rules’, 25 Canadian Journal of Law
and Jurisprudence (2012) p. 53, for an argument for the removal of the supermajority requirement.
This strengthening of legislative power to assuage the fears of the opponents of judicial review can be
considered the alternative strategy to the weakening of judicial power in weak judicial review. It is
worth noting, however, that relaxing amendment procedures negates the value of a constitution in
entrenching a particular (democratic) procedure, safeguarding democracy against small or transient
majorities with anti-democratic tendencies.
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judicial review ‘raises the stakes for winners and losers alike’.'” Bellamy contends
that, although the US Supreme Court case of Roe v Wade is celebrated for its
liberalisation of abortion, it may have done more to radicalise the issue. He claims
that prior to this ruling there was a trend towards liberalisation in most states.
Although it established abortion rights, the problem of Roe v Wade, Bellamy
argues, is that it has not been able to build political support as ordinary legislative
action could have done. Judicial review cannot build political support: ‘For
winning in law is rarely the end of the matter. It proves largely emptyunless the
decision also wins political support — and to the extent that it may either galvanise
opposition or divert the activities of supporters elsewhere, may evemwork against
political success’.*”

According to Bellamy, none of the claims for judigial reyiéw hold up to
scrutiny. In its stead, Bellamy argues for legislative supérioritys Becausérights are
inextricably subject to the circumstances of politie§,\and becausefno privileged
viewpoint exists, no court or third party arbitrator canjdecide whether a policy
truly serves public interest. For the same reasonyfany attempyto depoliticise rights,
to place them outside of the reach of ordinary legislation by entrenching them in a
bill of rights, is arbitrary: “The indeterminacy and contestability of rights means
their, or indeed any other criterion’s, use to demareate the limits of politics is ...
itself inextricably political’.>' What, theréfore, prevents the codification of rights
from being the result of the biased viewsof a hegemonic group or of an elite?

Bellamy contends thatshe legislature is the one institution that can prevent
arbitrariness, because if{allows ferginput by citizens. This is where Bellamy’s
argument turns repiiblicani only the democratic process is able to prevent
domination. Whereas oppression issues from the unjust interference by an
individual or by an institution, domination ‘issues from an individual or body
possessing the power wilfulljpto exercise such interference over others, or in other
ways to ignore of override their opinions and interests’.>> Bellamy therefore argues
that judicial teview,#with courts capable of interfering with the legal rights of a
polity, is dominating.

Bellamygaigues that a process must satisfy two criteria for it to be non-
dominating. First, no difference in status must exist between citizens and the
decisionsmakers. Second, the reason that some views count for less cannot be
because those views are ‘wrong’. According to Bellamy, a ‘standard democratic
process meets these criteria in a fairly straightforward way’.>> The imperative of

1()Bellamy, supra n. 3, p. 43.

20 Bellamy, supra n. 3, p. 44.

21Bellamy, supra n. 3, p. 149.

22 Bellamy, supra n. 3, p. 151, emphasis added. See also Pettit (1997), supra n. 8, p. 52-66.
23 Bellamy, supra n. 3, p. 165.
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maintaining non-domination also determines how the democratic process should
be organised. The key quality in this regard is the need for decision-makers ‘to hear
the other side’, ‘most particularly those of their principals, the citizens’.**

For Bellamy, this means that the best way to ensure democratic legitimacy is to
ensure a fair procedure that accords all citizens the same influence on the outcome,
so that citizens can recognise the outcome as their own even though they may
personally disagree. All attempts to ensure good outcomes Bellamy believes to be
misguided: no independent metric exists with which to assess whethergwe have
chosen the ‘correct’ rights, as rights are subject to the circumstanées of politics.
Bellamy therefore argues that ‘all but procedural views of democracyoffer arbitrary
accounts of equal concern and respect’.”” The only way to agsess the demogratic
credentials of a polity is to judge its procedure.*®

The two characteristics of democracy that ensure that'decision-makeérs hear the
other side, thereby ensuring a non-dominating précedure, areyequial votes and
majority rule. The equal vote guarantees that all citizens, including incumbent
legislators, are accorded the same status. Fusth@rmore, Bellamy argues that the
mechanical nature of elections is an advafitage, contrary to what is commonly
held, as losing an election does not mean being ‘wrong’: “The winners do not claim
victory on the grounds that their judgment is$uperior in some way to that of the
losers. Their success merely reflects, theigpview having been endorsed by the
majority of the political community’.#{ Hence, majority rule on the basis of equal
votes guarantees that no viéw is arbitrarily favoured over another.

Bellamy believes that, in contemporary democracy, the guarantee for the
equality of votes andffor theifairness of majority rule is the fact that no consistent
majority exists. He maintains that all majorities are coalitions of minorities. This

* Bellamf, suprady 3, p. 196.

%> Bellamyg, supfa n. 3, p. 214. Compare Waldron’s argument that the right to participate in
decisiofi*making proceddres is not in conflict with other rights but, rather, remarkably appropriate
whien citizens disagi€e abour those other rights. There is, he argues, ‘something unpleasantly
inappropriategand disrespectful about the view that questions about rights are too hard or too
impoftant to be left to the right-bearers themselves to determine’: Waldron, supra n. 2, p. 252.

“This does not mean that Bellamy believes that courts should be allowed to judge the democratic
process to ensure its legitimacy, as John Hart Ely famously argued. See J.H. Ely, Democracy and
Distrust: A Theory of Judicial Review (Harvard University Press 1980). Bellamy maintains that ‘an
imperfect democratic procedure through which citizens have some chance of having their say can be
reasonably preferred to one that has fewer democratic credentials’: Bellamy, supra n. 3, p. 140. In
evaluating (and improving) democracy, therefore, even flawed democratic processes are to be
preferred over courts. Waldron makes a similar point, arguing that ‘there is always a loss to
democracy when a view about the conditions of democracy is imposed by a non-democratic
institution, even when the view is correct and its imposition improves the democracy’: Waldron,
supra n. 2, p. 302.

27 Bellamy, supra n. 3, p. 226.
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‘balance of power” between minorities guarantees, according to Bellamy, that all
views are taken into consideration by the legislature.”® Because no single party,
being a minority, can rule independently from other parties, it cannot afford to
exclude their viewpoints outright. Excluding any party will lead to a (too) narrow
power base or an unnecessary obstacle to forming a new coalition. Thus, ‘any given
minority either has a good chance of being part of a future winning coalition, or —
for that very reason — is likely not to be entirely excluded by any winning coalition
keen to retain its long-term power’.”

For Bellamy, it is equally important that such a balance of powergxists betiween
political and societal elites. The paradigm case is the separation of chuich and state,
which Bellamy considers crucial not for state neutrality dut for “preventing
governments from claiming a monopoly of moral authorify’.”® THé separdtion of
church and state ensures that legislators are susceptiblé’to ‘meral critiéisms from
without, not just from other legislators. By denyingfthe government a monopoly
on a particular discourse, we ensure that political élites have to contend with other
elites in society. This balance of powepsbetween legislacure and society
complements the balance of power betweent political parties.

The results are often compromises, which, contrary to popular criticisms, are
not unprincipled bargains. Rather,ghey can'be sceft as ‘products of the mutual
recognition by citizens of the reasonabléness of their often divergent points of
view’, by trying to accommodate diffefent views within a public policy.”’ A
compromise is ‘hearing theother side’ put into practice. Accordingly, legislative
politics does not overridé minoritysights; rather, its very nature protects minority
rights. This means that, accefding to Bellamy, the argument that judicial review is
needed to correcefordemocray’s problems is ‘aimed at a straw target’.>

Bellamy’s case againsjudicial review depends on a strong faith in electoral and
legislative pblitics, For himy this constitutes most — though not all — that makes a
democra€y. In éontemporary democratic theory, this seems like an odd position,
sincegmost hold thatfelectoral politics alone is insufficient to speak of a ‘mature’
democracy. Bellamty is by no means unaware of this: ‘the very aspects many legal
and political¢heorists are apt to denigrate . . . are what I seck to praise’.”> Although

8 Bellamy’s distrust of constitutional provisions leads him to adopt a mechanism of reciprocal
power, the very mechanism that Pettit rejects as a means to achieve non-domination. Pettit believes
that, though it may play a subordinate role, there is ‘very little reason to be attracted to the strategy of
reciprocal power as a general means of advancing people’s freedom as non-domination’ Pettit
(1997), supra n. 8, p. 95.

* Bellamy, supra n. 3, p. 238. This is especially true of multi-party democracies, yet Bellamy holds
that the parties in a two-party democracy are similarly coalitions of different groups.

30 Bellamy, supra n. 3, p. 205.

> Bellamy, supra n. 3, p. 193.

32 Bellamy, supra n. 3, p. 259.
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I believe Bellamy is right to defend those aspects of democracy so often criticised,
his picture of electoral politics is too rosy.

ROSANVALLON’S LEGITIMACY OF REFLEXIVITY

Pierre Rosanvallon offers a much more nuanced picture of contemporary
democracy. Despite the differences in their positions, I contend that Rosanvallon’s
analysis shares several important ideas with Bellamy’s argument forfdemaeracy,
which indicates that Bellamy’s conception of democracy is not indompatible with
constitutional oversight. One of Rosanvallon’s main claims$ thaticitizens no
longer view elections as mandates for politicians or parties £0 shape fututegolicy:
‘Hence democratic politics can no longer be analyzed solelyin tefms of conflicts of
interest and compromise, modes of aggregation of individual préferences, or
factors shaping public opinion’.>* Instead, wifat has become the primary
motivation for voters is to revoke authority for perceived failures regarding
adopted policies.

According to Rosanvallon, this ‘politiés of distriist™®” pervades the realm of
politics. He maintains that, since ideological'éompetition has declined in the post-
Cold War world, the prospect of'a deeisive change in policy has disappeared.
Together with increasing complexity,sleading to opaque decision-making,
Rosanvallon believes this has'led, to a preference for judgment, both of policies
and of politicians. Hence; “the judicialization of politics is related to a decline of
government responsivéncs§ytafcitizen demands’.>® Clearly, Rosanvallon considers
contemporary demiocracy tobe in a rather different situation than Bellamy,
justifying a specific temm: counter-democracy.’”

Both congcious of extra-parliamentary politics and a lot more sympathetic to
the role ©f judgiment in politics, Rosanvallon offers a different view of what
democracyis@r, rather, to what kind of democracy we should aspire. He believes
democracy camynoflonger be conceived solely in terms of competitive elections.
Rather,/majority'rule should be understood as ‘a mere empirical convention, which
remains subject to the need for higher levels of justification. Its legitimacy is

33 Bellamy, supra n. 3, p. 210.

34p, Rosanvallon, Counter-Democracy: Politics in an Age of Distrust, trans. A. Goldhammer
(Cambridge University Press 2008) p. 179.

35 Rosanvallon, supra n. 34, p. 181.

36 Rosanvallon, supra n. 34, p. 228.

37 Note that this term by no means refers to anti-democratic tendencies. Rather, the term denotes
the ways in which democratic politics takes place beyond traditional electoral politics. Rosanvallon’s
analysis is directly relevant for anti-democratic tendencies, however, as he argues that populism is the
pathological form of ‘counter-democracy’, radicalising its three aspects of oversight, prevention, and
judgment.
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imperfect and must be strengthened by other modes of democratic legitimation”.*®

The main idea is that there is not just one way of representation, of speaking on
behalf of society. Rosanvallon identifies three such modes of legitimation, of
which the third is of most importance to this article.

The first form of legitimacy is that of impartiality, embodied primarily by
independent authorities. The legitimacy of impartiality refers to a negative
generality, which may be seen as a result of the ‘desacralization of elections’,”” the
idea that elections have lost the capacity to generate legitimacy. Thegelectoral
majority no longer corresponds to ‘the people’ as divisions in sociegy'have be¢ome
apparent. As a consequence, independent authorities have beemyset up. [The
negative generality of independent authorities involves placing important aspects
of society outside the reach of particular interests.** Regulafion ofBtoadcasf media
or of monetary issues, for example, is deemed to be toofimpereant to béleft in the
hands of partisan politics.

Second, Rosanvallon identifies proximity as 2 formef legitimacy. Proximity
does not correspond to democratic institutions® as the fitst and third forms of
legitimacy — but to the way in which [eitizens ate governed. According to
Rosanvallon, citizens are no longer satisfiedwith an algof and distant government,
valuing legal equality and distance dtom every particularity above all. Instead, a
wish to take into account all situations liestag the heart of this generality of attention
to particularity. Whereas the legitimaéy of impartiality seeks freedom from
particularity, the legitimacyfof proximity leads in the opposite direction. This form
of generality is attentive(to thedpessonal histories of citizens: ‘It is by immersing
oneself in particularitdies deemed to be exemplary that one gives palpable solidity to
the idea of a “pegple” Generality. is thus conceived as that which equally honors all
particularitiess’' Representation is no longer conceived as mere identification
between representative and electorate. Rather, representation has become an
ongoingprocess.

Third isithe legitimacy of reflexivity, which refers to a generality of
miltiplication. Bécause electoral majorities fail to embody something like a
general willythe results of an election are insufficient to constitute generality. The
(outdated) electoral-representative democracy is based on three assumptions: ‘the
voters™ghoice is equated with the general will; the voters are equated with the
people; and all subsequent political and legislative activity is assumed to flow

38 Rosanvallon, supra n. 9, p. 14, empbhasis in the original.

39 Rosanvallon, supran. 9, p. 69-71.

“0Removing policy questions from ordinary politics may actually fuel populism when these issues
are perceived to be beyond democratic control. Oversight may therefore be especially prone to
radicalisation. See also C. Pinelli, “The Populist Challenge to Constitutional Democracy’, 7 EuConst
(2011) p. 5 at p. 12-14.

41 Rosanvallon, supran. 9, p. 191.
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continuously from the moment of the vote’.** The fact that these assumptions are
flawed needs no demonstration, according to Rosanvallon. It is the aim of reflexive
democracy to multiply approaches in order to achieve a more comprehensive view.

The first of these multiplications, Rosanvallon argues, is a response to the fact
that we have to acknowledge that ‘the people’ is not a monolith. It can only be
perceived in three different guises: the electoral people, the social people, and the
people as principle. Each of these images of the people is expressed differently. The
electoral people corresponds to the numerical majority of the election; the people
as principle refers to the inclusivity inherent in the ideals of respect for and dignity
of each individual; the social people refers to the sum total of vatious forms of
contestations by minorities, revealing injustices in society,dinified only by the
dynamic that it forms between different groups of citizéns. W need all three
images: ‘None of the three can by itself claim to be an adequat€'incarnation of the
democratic subject’.*?

Second, like the pluralisation of the image of the people, we must pluralise
temporalities. Democracy is itself a function effime, according to Rosanvallon. It
acquires meaning only through time; a demiocracy that only considers the decision
in the ‘now’ undermines the identity of the polity. Democracy, therefore, must
combine several temporalities: “Theyvigilant time of memory, the long term of
constitutional law, the limited time\of aiparliamentary mandate, and the short
term of public opinion must constandy be juggled and adjusted so as to give
substance to the democrasi€ ideal’.** All political decisions regarding policy and
law must be related to the diffefenglong-term perspectives of democracy.

Lastly, democracy requires the pluralisation of discourses. Democracy cannot
be limited to a pefiodic electiomof representatives, because the ballot box reduces
the diversity of arguments and motives. Although a periodic reduction of political
opinions te'a single language is necessary according to Rosanvallon, it cannot
negate diversityd The ‘common language’ of the ballot box cannot represent the
diversity of'§ociety:Tt is therefore important to improve the guality of public
debate’ ¥ The point of the matter is that we must hear all voices; public reason
requires thagwe do not exclude quieter voices.

One of the institutions that correspond to this legitimacy of reflexivity is the
institution of judicial review.*® The purpose of constitutional oversight in
Rosanvallon’s reflexive democracy is not just to apply oversight but also to increase

42 Rosanvallon, supra n. 9, p. 123.

43 Rosanvallon, supra n. 9, p. 132.

44 Rosanvallon, supra n. 9, p. 133.

45 Rosanvallon, supra n. 9, p. 134, emphasis in the original.

6 Note that it is not the only institution that corresponds to this kind of legitimacy. Rosanvallon
mentions civil society organisations and social movements as well. These, however, are not
elaborated upon.
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the power of citizens over their institutions by instituting a competing expression
of the general will. Courts represent the people as principle, complementing the
other guises of ‘the people’: “They establish a permanent confrontation among
the various manifestations of “the people,” and especially between the people of
the ballot box and the people as principle’.*” These two guises of the people are not
rivals of each other, but, according to Rosanvallon, a hierarchy between them does
exist: in a democracy, the election will always have the last word.

Rosanvallon connects this representation of the people as principlegwith the
pluralisation of temporalities. Whereas the electoral people is interpfeted in‘terms
of immediacy, since it refers to the result of a single election-day;ithe people as
principle must be interpreted in a longer timeframe. A constitittion represents the
principle on which a nation rests — and Rosanvallon claims thatthe nation can
only be perceived as long as it is represented — so that thie identity of deéimocracy is
preserved. A constitution prevents the present from neglecting, te' consider the
future: ‘Majority power is limited by the principléthat all citizens are equal in the
face of the future’.*® The fear that this tempofalidimensiofiyof democracy means
that citizens are bound by the laws enacted by previous generations Rosanvallon
believes to be exaggerated. He thinks that the contemporary ‘cult of presentism™*’
is more dangerous than any legal fetters can be. It is'more important that we are
aware of the temporal dimension of dem@etacy; otherwise we risk losing its very
foundation.

A third way in which judicial teview complements electoral politics is through
an enhancement of political debatess:According to Rosanvallon, this is particularly
true in France, wher€ the Gonstitutional Council can judge proposed legislation
for its constitutionality ex amge. While compulsory for organic laws, other
legislation can, be refefred to the Constitutional Council by a parliamentary
minority —particularly relévant for controversial legislation. Thus, constitutional
oversight reopenis ‘important political debates in order to introduce new forms of
argument based onda ‘more objective approach’, as Rosanvallon contends that
judicial | reviewiyis” constrained by the techniques of legal reasoning.”® This
introddeesmagdifferent perspective in legislative debates, which largely revolve
around ideological viewpoints.

Thisimeans that the ‘diversification of temporalities and images of the social’ by
courts is matched ‘by a duality in styles of argument’.”! For Rosanvallon, judicial
review is a crucial part of democracy, which can no longer be understood in purely

47 Rosanvallon, supra n. 9, p. 141.
48 Rosanvallon, supra n. 9, p. 143.
4 Rosanvallon, supra n. 9, p. 144.
p. 146.
p. 146-47.

% Rosanvallon, supra n. 9,
51 Rosanvallon, supra n. 9,
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electoral-representative terms: ‘No one believes any longer that democracy can be
reduced to a system of competitive elections culminating in majority rule’.’
Although Rosanvallon seems overconfident in this claim, he considers the waning

of such beliefs an important development.

STRONG AND WEAK JUDICIAL REVIEW

Rosanvallon paints a rather different picture of democracy thandBellamy. It
suggests that Bellamy has a naive conception of electoral politics. But that may be
an unfair accusation, since Bellamy does not claim that demogcfacy is'¢eterminous
with periodic elections: ‘Deliberation, consensus, direcefcitizen, participation
through social movements, consultative juries and other mechanisms besides the
ballot box — these all have their place, but a secondafy one’.>> Howéver, he does
not elaborate upon this claim. Political constitutiopialismyis limited'to the scope of
electoral politics.

The problem with Rosanvallon’s analysis, however, is that his insistence on
judicial review may exacerbate the probléms of ‘unpolitical democracy’.>® This
term refers to a trend in which citizens are meorse afraid of worsening their situation
than that they are hopeful of improvingit. This hasled to the tendency of citizens
to react quickly and strongly to propesedilegislation if it is thought to be
detrimental to their situation"Asja consequence, politicians have become reluctant
to propose ambitious legislation/This, in turn, has resulted in a stronger preference
for judicial review: “the tadifect approach to modifying the law by way of the
courts can be mor€ effective than direct support for a political agenda. Judicial
activists in a senSe become “shadow legislators” who encourage reinterpretation of
existing laws’®>> In this Way, the reluctance of politicians to act leads to a trend
towards législatioft by courts, which in turn confirms the image of an ineffective
legislature:

The ‘counter-démocracy’ of Rosanvallon’s analysis appears to be a self-
sustaining and self-reinforcing process. The use of courts to complement or, rather,
supplant ordinary legislation exacerbates the problem of a reluctant and ineffective

52 Rosativallon, supra n. 9, p. 219.

53Bellamy, supra n. 3, p. 210.

>4 Rosanvallon, supra n. 34, p. 256. For a critique of Rosanvallon on this point, see N. Urbinati,
‘Unpolitical Democracy’, 38 Political Theory (2010) p. 65.

%> Rosanvallon, supra n. 34, p. 226. Such reinterpretation by judges may also affect constitutional
law. In India, constitutional amendments require review by the judiciary, whereas the Supreme
Court can reinterpret existing provisions without analogous review by parliament. For those seeking
constitutional change, therefore, the judiciary is deemed more effective than parliament. See S.
Rajagopalan, ‘Constitutional Change: A Public Choice Analysis’, in S. Choudhry et al (eds.), Zhe
Oxford Handbook of the Indian Constitution (Oxford University Press 2016) p. 127.
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legislature. This actually increases the risk of the pathological form of counter-
democracy: populism. If issues are perceived to be beyond the control of voters, it
can legitimise the perception of a political ‘elite’. Judicial review cannot be a
solution for the impotence of legislation. It will only increase its impotence.
Employing courts in legislative projects is misguided, even according to
Rosanvallon’s analysis.

How, then, could one make use of all the benefits that Rosanvallon identifies in
the function of courts, considering this problem of legislative impetence? A
solution, I contend, lies in weak judicial review. It is significant ifi this context
that, notwithstanding his case for judicial review, Rosanvallon ‘maintains that
‘elections always have the last word’ in a democracy.’® Evendhough, techniéally,
in both weak and strong judicial review the legislature will hayé'the last word,
accepting the primacy of electoral politics should makedis favour weakéver strong
judicial review, since in the latter the legislature is (génerally) only able to redress a
mistaken constitutional ruling with a supermajority.)Strong judicial review,
therefore, has a much greater potential of confifing a legislature’s impotence. In
weak judicial review, on the other hand, a legislature isnot forced to act — although
it receives a strong moral, political, and legal appeal to do so.

The fact that Bellamy argues against 2/ fosms.of judicial review should not
dissuade democratic critics, because, hishargumentation fails to convince. His
argument against weak judicial reviewiisbased on the claim that even a declaration
of incompatibility, in the Bfitish style of judicial review, will effectively decide the
matter, because in that €ase a législature has to overcome a very high moral and
political threshold. Réfusingito heed the declaration of incompatibility invites the
risk of ‘being coddemned foriplaying fast and loose with rights rather than as
offering a different account of them’.”” Thus, Bellamy argues, even a declaration of
incompatibility oyerpowersia legislature.

This differente between theory and practice has led Aileen Kavanagh to cast
doubgupon the ideadof characterising the British style of judicial review as ‘weak’.
Shie notes thatlexperience shows that Parliament has almost without exception
followédathe, courts’ interpretation by amending legislation due to perceived
political costs in ignoring declarations of incompatibility. Kavanagh claims ‘that,
quite often, the government does not want the last word and is quite happy to let
the courts make the decisions on these questions’.”® The ‘weakness’ of the British
system is undermined even further by the courts’ ability to modify the meaning of

56 Rosanvallon, supra n. 9, p. 141. On the significance of legislatures having the ‘final word” in
weak judicial review as a third model of constitutionalism, distinct from both judicial supremacy and
legislative supremacy, see Gardbaum, supra n. 10.

7 Bellamy, supra n. 3, p. 48.

58Kavanagh, supra n. S, p. 1022.
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legislation so that it becomes compatible with the Human Rights Act. Kavanagh
contends that it could be argued that this allows the British courts to ‘engage in a
stronger form of displacement’ than courts in a system of ‘strong-form’ judicial
review.””
Although the reinterpretation of existing legislation beyond legislative intent is
problematic from a democratic standpoint, and is therefore an aspect of the British
style of review that democratic critics will be adamant to avoid, the declaration of
incompatibility is not. The latter cannot be construed as, in_sepublican
terminology, a court dominating the legislature and, indirectly, the citizengy. A
declaration of incompatibility amounts to little else than an authoritative advice,
or a compelling appeal; courts have no capacity to actively interfere and, theréfore
cannot dominate. The fact that the ouzcome is similar to stfong judicial review is a
weak argument, since Bellamy prioritises consideration§of pratedure.“»Bellamy’s
argument against weak judicial review thereforeg€ontradictshoné of his core
principles. In weak judicial review, courts cafinot determine rights without
involvement of the legislature; the outcome be€dmes similatonly when legislators
are hesitant to contradict a court’s opinion, fearful,as they may be of public
opinion.®! If Bellamy were to claim that this constitutes domination, then the
effect would be that public opinion is,dominating, This appears to have the result
that non-domination contradicts politicalplife, whereas Bellamy explicitly argues
that it is uniquely compatible with politi€al society.®? Bellamy’s argument against
weak judicial review is theréfore inconsistent with his account of democracy.

THE DEMOCRATIC LEGITIMACY, OF JUDGES

If we follow Rosanvallomyand accept that democracy requires more than a
monolithiic ‘genéral will’ established through elections, and that it needs the
pluralisatiomand divefsification of democratic expression — or the duty to ‘hear the
other side’ — Rosafivallon’s case for judicial review becomes much more attractive.
Demogcratie critics insist, however, that the democratic legitimacy of courts falls
shoit of that of legislatures. And, as Jeremy Waldron argues, this comparative
weakness precludes us from adopting strong judicial review: ‘Because different
institutions and processes might yield different results, defending the legitimacy of
a given institution or process involves showing that it was or would be fairer than
some other institution or process that was available and might have reached the

> Kavanagh, supra n. 5, p. 1019.

00 Bellamy, supra n. 3, p. 210-221.

01 Spe Kavanagh, supra n. 5, p. 1023-1028; see also ].L. Hiebert, Parliamentary Bills of Rights: An
Alternative Model?” 69 Modern Law Review (2006) p. 7 at p. 19-26.

62 Bellamy, supra n. 3, p. 158-159.
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contrary decision’.%? My aim, however, is not to argue for strong judicial review,
and I will therefore not attempt to establish that courts are equally legitimate as, or
even more legitimate than legislatures. Rather, my goal in this section is to
examine how weak judicial review allows courts to enbance the legitimacy of the
democratic process.

For Rosanvallon, the legitimacy of judicial review is derived from the fact that
reflexivity is a requirement of democratic government: thus, it acquires a
‘functional legitimacy’.* And in order to ensure that courts exercise thisfunction,
they must be structurally different from legislatures: election of judgés undermines
their capacity for reflection, as the court will become a partisan_institution.
Furthermore, Rosanvallon argues that the legitimacy of cousts is enhanced when
we require ‘judges to explain their decisions in detail. In thi§ way, jddicial décisions
are transformed into careful articulations of the public ifiterest’s® Henc®, the duty
to carefully explain their decisions establishes a courf’s legitimacy, and assures that
it decides in the name of the people.

However, such explanation and argumentatioi is not unique to courts. And to
claim a difference in qualizy of argumentation between courts and legislatures is,
according to Waldron, not accurate.®® 'Moreover,l Waldron thinks that the
elaborate reasoning by judges is infermed byjtheizdown concerns of legitimacy;
their reasoning has to establish that they are,legally authorized — by constitution,
statute, or precedent — to make the degisién they are proposing to make’.®” Judges
have good reason for thisgort of argumentation establishing jurisdiction, but it
does not address the heart offthesmatter itself, whereas Waldron claims that
legislators do tend tofdirectly address the issue at hand.

The democragi€ legitimacy derived from a court’s argumentation is therefore
less persuasivesthan thatiderived from a legislature’s debates. Waldron even argues
that attempting to establish the democratic credentials of judges may be
counterpreductive or paradoxical, because ‘to the extent that we accept judges
because of thieir democratic credentials, we undermine the affirmative case that is
méde in favorjef judicial review as a distinctively valuable form of political
decisiofimaking’.®® Hence, we should not argue for courts’ democratic credentials
in the same terms as those of legislatures. Instead, I want to analyse how courts, in
weak judicial review, enhance the democratic legitimacy of a polity’s decision-
making process.

%3Waldron, supra n. 6, p. 1389.

o4 Rosanvallon, supra n. 9, p. 155.

5 Rosanvallon, supra n. 34, p. 306.
%6 \Waldron, supra n. 6, p. 1382-1383.
7 Waldron, supra n. 6, p. 1384.

%8 \Waldron, supra n. 6, p. 1394.
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There are two arguments for why a court enhances democratic legitimacy.
These arguments are part of Annabelle Lever’s defence of the democratic character
of judicial review.® The first argument is Lever’s assertion that there is a specific
kind of representation that is unique to courts: descriptive representation.
Whereas electoral representation refers to the fact that decision-makers are chosen
by the citizens, this ‘is often at odds’ with descriptive representation, which refers
to the notion that all groups of society ought to be represented in positions of
power in proportion to their numbers.”

According to Lever, this is not merely relevant for an equality of opportunity,
but especially because there are also epistemological considerations:‘€ach subgroup
of society may have biases of its own. Descriptive representdtion is <yin gemeral
though not iz principle — an ideal to which legislatures do glot conform, aswomen
and minorities are often underrepresented. Ideally,feourtsdconfort to such
descriptive representation, thereby establishingf a distinetiyé” democratic
legitimacy. We should keep in mind, however, that thisidepends'on whether the
appointment of judges actually succeeds ing@alising desetiptive representation.
Although selection of judges allows for mofe deliberate considerations, courts can
still exhibit the same shortcomings as legislatures.

The second argument is that the institutionaldfeatures of courts allow for
contestation by citizens, on the basis“of, arguments different from political
arguments: ‘strong judicial reyiew has'ené unique and important advantage: that it
enables citizens to challengé their'govetnments in the same ways and on the same
grounds through which@they challenge other individual and collective agents’.””
This, however, is nogfitniqueito strong judicial review. Weak judicial review allows
for the same challenge of legislation by individual citizens and interest groups.
Such legal contestation, allows for citizen participation in a distinct, more
substantial#vay than voting:

These! two dinstitutional features enhance the otherwise relatively weak
demoeratic ¢haracterfof courts. Obviously, judges are not simply undemocratic.
Judges aim to tepresent the people, and they often succeed. This becomes clear
from thefaepthat,as Lever writes, ‘while they may be willing to lead public opinion
forawhile, they rarely stray from it for too long’.72 This view is shared by Bellamy,
as he acknowledges that ‘courts ... tend not to be out of step with the popular will
for long’.”> Judges are aware of public opinion, even though they may not be
bound by it to the same extent as legislators. Although this representation of

9 A. Lever, ‘Democracy and Judicial Review: Are They Really Incompatible?’, 7 Perspectives on
Politics (2009) p. 805.

79 Lever, supra n. 69, p. 810.

7 Lever, supra n. 69, p. 813.

72 Lever, supra n. 69, p. 812.

73 Bellamy, supra n. 3, p. 40-41.
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public opinion is comparatively weaker than that of legislatures, it is
complemented by the distinctive ability of courts to improve representation,
and the distinctive form of legal argumentation that can enhance participation and

the quality of public debate.

THE CASE FOR WEAK JUDICIAL REVIEW IN THE DEMOCRATIC CRITIQUE

Recognising that courts are not ‘undemocratic’, the argument that any influence
of judges is anti-democratic turns out to be unfounded. Indeeds even Bellamy
implicitly admits that judges are not wholly undemocratic, in his claim that judges
are less independent from public opinion than commonly asserted by advocates of
judicial review. Moreover, Bellamy fails to offer a persiasive case against weak
judicial review.

Bellamy’s argument that weak judicial review déads,to the samle outcomes as
strong judicial review is a particularly odd argument for'semeone who argues we
should judge a democracy for its proceduredather than its eitcomes. He may be
right that the outcomes are similar: Janet Hiebert@uggests that weak judicial
review changes the political culture to sueh an extent that it ‘could reduce
significantly the difference associatédwith thistmoedel’.”* But judging a decision-
making process for its outcomes is preciselytwhat Bellamy argues we should not
do, which invalidates his argumient agaifist weak judicial review. And crucially, for
the democratic critics, tie legislature ‘will be able to make the final decision.
Moreover, political reform, ne€essarilyrintends change, often regarding political
outcomes. A reforni without political change would be essentially meaningless.

FurthermoregBellamy’s rejection of weak judicial review is at odds with his
argument forfa balance of power, which holds that, ‘[iln many respects, it is as
importang if notanore so, to ensure that political elites not only have to compete
with each'othef but also with other elites in the economy and society’.”” Bellamy
offet§'np, reason forfthe apparent distinction between a societal elite — like a non-
profit organisation, a trade union or a religious institution — that Bellamy thinks
crucial, and'ajudicial elite in the framework of weak judicial review. The fact that a
govethment has to overcome a very high political and moral threshold in the case
of weak’judicial review applies equally to the appeals of a societal elite. That is
precisely what makes societal elites effective: ignoring situations in which, say, a
well-known religious leader accuses the government of violating certain rights
comes at a high political cost.

In this framework, the majority voting of courts, criticised by Bellamy, is
actually quite appropriate. Analogous to elections, in which a large majority is

"4Hiebert, supra n. 61, p. 28.
75 Bellamy, supra n. 3, p. 205.
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perceived as a strong mandate, a court ruling with a large majority makes for a
strong appeal. The stronger the appeal, the more it may encourage the legislature
to act or the more it may galvanise public opinion against the law in question. A
court’s majority vote simultaneously acknowledges that differences in
interpretation are reasonable, meaning that a dissenting legislator is not a ‘rights
violator’ by default, just as a dissenting judge is not a rights violator.

If legislators cannot justify a different conception of rights, not even with a
dissenting opinion in hand, then the electorate apparently does notsshare this
alternative view of rights. The primary cause for being labelled a rights violator is
that public opinion is on the side of the court. In that case, the legislatute’s
disagreement with a court has revealed a gap between the views in thelegislature
and the views in society. The fact that a legislature rarely withstands'the ruling of a
court shows that, apparently, citizens feel secure withfcoutts” interpsétations as
public opinion often sides with the court.

Weak judicial review therefore operates similarly toythe separation between
state and church, which precludes legislatof$®from claiming a monopoly on
morality, as it precludes legislators from claiming a monopoly on legal authority.
Rosanvallon provides an example of precisely such a claim. In France during a
parliamentary debate in 1981, a Secialist deputy #€pudiated the opposition by
saying: ‘You are legally in the wrong becalise,you are politically in the minority’.”®
This claim expresses an unambiguous viéw of pure majoritarianism. Rosanvallon
considers it a significant imjprovement that, in France, a law is now considered to
express the general will @nly insofasas it respects the constitution.

Separating legislafive majority and legality does not mean that a majority
cannot determing’legality in“its, own ways, just as the separation of legislative
majority andgmorality‘does not imply that a legislature cannot take a moral
position. Lgfonly means that the legislative majority cannot claim to be the only
authority to determine legality. By denying a legislature the monopoly on legal
authosity thifough weak judicial review, the political debates of legislatures are
supplemented byfthe legal perspective of courts. In Rosanvallon’s terminology,
weak gudicial, review involves a pluralisation of discourses; in Bellamy’s
terminology, it means hearing the other side.

Because the last word lies with the legislature, weak judicial review is not ‘the
strategic use of deliberation as an antidote against democratic politics itself’, as one
critic imputes to Rosanvallon.”” This charge is valid if we take Rosanvallon’s case
for judicial review as an argument for strong judicial review. Weak judicial review,
however, is more consistent with his claim that elections always have the last word.
Moreover, weak judicial review fosters openness to revision by the legislature

76 André Laignel, quoted in Rosanvallon, supra n. 9, p. 146.
77 Urbinati, supra n. 54, p. 68.
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through pluralising input. This corresponds with Rosanvallon’s stated purpose of
judicial review, which is ‘to increase the power of citizens over institutions’,
particularly over the legislature, by providing alternative means of expression of
the general will.”® Thus, citizens may compel the legislature to reopen debate by
introducing a new perspective.

Allowing for contestation by citizens ensures that legislators may be confronted
with views that were unrepresented. Such citizen contestation enables what
Rosanvallon calls attention to particularity. Although he does not develop this
concept in the framework of judicial review, it is clear that citizéns™ access to
legislative debates, through the use of legal procedures, enablesthew forms of
interaction between citizens and legislators.”” Weak judicialfreview s, theréfore
distinct from a governmental advisory organ, as it providesfaccess£0 cases brought
by citizens. The right to participate in decision-making’procedures, championed
by the democratic critics of judicial review,*® gains siéw significancef/the ability to
challenge the government in court, similar to‘the ability to challenge fellow
citizens, provides a new way of participating fpolitical degisions.®'

CONCLUSION

Both Bellamy’s argument against judicialéreviéw and Rosanvallon’s argument for
judicial review are problématic. Neither manages to establish his case
convincingly. However,4oth arguments are more compelling in the framework
of weak judicial review. Bellamy’s argument against all forms of judicial review is
internally inconsiseént. First, his argument against weak judicial review is based on
outcome considerations, contradicting his own principle of focusing on
procedures ifistead. Second, he cannot justify the distinction between moral and
judicial glites, asPboth of these elites prevent a government from claiming a
monopoly‘onda particular discourse. Although Bellamy admits that mechanisms
ousside the ballot box are important, he fails to realise that weak judicial review is
precisely one example of such mechanisms. Rosanvallon’s case for judicial review,
onjghie other hand, is inconsistent as a case for strong judicial review; Rosanvallon

78 Rosanivallon, supra n. 9, p. 139.

79 See also Pettit (1997), supra n. 8, p. 195-200, for the importance of creating forums for
contestation in a (republican) democracy.

80\Yaldron calls it ‘the right of rights.” Waldron, supra n. 2, p. 232-254.

81 See also Y. Eylon and A. Harel, “The Right to Judicial Review’, 92 Virginia Law Review (2006)
p. 991. Eylon and Harel reconceptualise judicial review in terms of the right to participation. They
argue that citizens have a right to judicial review derived from the right to a hearing, implying that
(strong) judicial review does not conflict with democracy. However, Eylon and Harel ignore the fact
that, though citizens participate, the decision is made by judges. And for Bellamy, as for other
democratic critics, ‘it is not just debating but also deciding that matters’: Bellamy, supra n. 3, p. 97.
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identifies a problem with judgment in politics, as it undermines a legislature’s
room to act. This means that strong judicial review cannot be a viable option. A
case for weak judicial review, on the other hand, possesses the same capacity for a
pluralisation of discourses in political debates, if not more.

The fact that the arguments of both Bellamy and Rosanvallon are more
consistent when they acknowledge weak judicial review as a viable alternative
shows that the divide in the debate on judicial review of legislation is misplaced.
The democratic critique as it currently stands does not preclude weaksjudicial
review. On the contrary, it actually supports weak judicial greview. “Both
proponents and opponents of judicial review may therefore findjan answer to
their concerns in weak judicial review. The critics of judicial réview, who argde on
the basis of democratic concerns, find that it is the legislature ghat hasithe last
word. The defenders of judicial review are generally conéerned#vith thefpossibility
of legislatures and electorates ‘getting it wrong’. Because weak jadicial review
creates an additional hurdle for prejudiced or iftequitable majorities, which in
practice may even lead to outcomes similafito strongyjudicial review, the
probability of unjust or unreasonable decisions is drastically decreased.

Weak judicial review, therefore, congedes the /deontological point — the
importance of democratic participation — to'the _critics, while experience shows
that weak judicial review concedes the cofisequentialist point — the importance of
good results — to the defenders.of judicial’review. Weak judicial review is therefore
not merely an appealing alternative to, cither judicial or legislative supremacy.
Rather, it is an alternative thats supported by the democratic critique of judicial
review, while defenders of jdicial review may be sympathetic to the enhanced
rights protectiong’ashindicatedyby experience, that is offered by weak judicial
review.
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