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As both issues tend to be problematic for
even the most experienced and battle-
hardened researcher is this a reflection of
the sort of studies being conducted? Of
course, to participate in larger studies
would include the attendant risk of
delayed or indeed no publication!
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Mental health review
tribunals and legal
representation — equality
of arms?

Due to the influence of the European
Convention on Human Rights and
Fundamental Freedoms and the enact-
ment of the Human Rights Act 1998, quite
properly, virtually all patients are legally
represented in Mental Health Review
Tribunals. Indeed, the European Court of
Human Rights has decided that in certain
circumstances patients’ rights may be
breached if they are not represented in
proceedings, even when, in fact, they
have not requested a lawyer (Megyeri v.
Germany, 1992). However, it is important
to note that both sides of tribunal
proceedings are not treated equally.

One of the basic tenets of justice is the
concept of equality of arms, i.e. ‘a reason-
able opportunity of presenting the case to
the court under conditions which do not
place him in substantial disadvantages vis-
a-vis his opponent’ (Kaufman v. Belgium,
1986). The expression of this in regard to
tribunals is enshrined in Article 5(4),
(everyone who is deprived of his liberty by
arrest or detention shall be entitled to
take proceedings by which the lawfulness
of this detention shall be decided speedily
by a court and his release ordered if the
detention is not lawful). It is the interpre-
tation of this Article which has led
patients to receive free legal representa-
tion in tribunals. What is anomalous, and
indeed perverse, is that in England and
Wales the detaining authority has no such
legal representation and almost entirely
relies on the Responsible Medical Officer
to argue the case for continuing deten-
tion. It is theoretically possible for the
Responsible Medical Officer to legally
represent the detaining authority (R. on
the application of Mersey Care Trust v.
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MHRT [2003]) but this could clearly never
be to the same skill level as a trained soli-
citor or, indeed in certain circumstances, a
barrister and rarely happens in practice. In
an increasingly litigious and complex
world, it not only appears amateurish and
one-sided but, more significantly, the
appropriate balance of the States’
obligations and the patients’ rights cannot
be fairly struck, which cannot be in the
best interests of either the patient or of
society. In contrast, in Northern Ireland
however, where the relevant legislation is
largely based on the Mental Health Act
1983 (Mental Health (Northern Ireland)
Order 1986), nearly all Mental Health
Review Tribunals have legal representation
for both the patient and the detaining
Trust. From personal experience, this
allows a fuller, more considered, and
indeed expert, appraisal of the evidence.
If this is good enough for one part of the
United Kingdom, why not for another
part and could this in itself be seen as
discriminatory and thus, in itself, contrary
to the Human Rights Act? Lack of
resources are often cited as the reason
for the Trust not to be legally represented
but should certainly not be at issue here
and the courts have already declared, in
relation to tribunal delays, that the state
has an obligation to fund important
human rights issues irrespective of cost
(R. v. MHRT and Secretary of State for
Health, ex parte KB and others [2003]).

I suggest that this fundamental imbal-
ance has been overlooked as an issue for
far too long and is worthy of further
debate and, hopefully, rectification.
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Training within the European
WorkingTime Directive

Now that 1 August has passed, all trusts
should have implemented the hours and
rest requirements stipulated in the
European Working Time Directive (EWTD).
This has been a challenge, and solutions
have had to be creative; in psychiatry,
many Trusts are attempting to reduce
senior house officers (SHOs)' night
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commitments, rather than implementing a
shift system akin to other specialties.

In order to reduce the night workload,
responsibility for assessing and managing
patients in accident and emergency (A&E)
departments has shifted from the SHO,
and is now more frequently done by
nurse-led emergency teams. While a
multidisciplinary approach is to be
applauded, too often the SHO is not part
of the process for fear of contravening
the EWTD.

Assessing patients in A&E when on-call
is invaluable for developing many of the
skills that make a good psychiatrist, parti-
cularly risk assessment. Patients are seen
when acutely unwell and sometimes it will
be their first presentation. The patients in
A&E often represent the more complex
cases, with social problems and substance
misuse as well as mental illness. Practice in
dealing with these patients is crucial to
developing psychiatric skills during the
training period.

| feel if SHOs" exposure to patients in
A&E is reduced in the name of EWTD
compliance, training will suffer. To echo Sir
William Osler, to train without reading
books is to go to sea without any charts,
to train without seeing patients is to not
go to sea at all. | think that psychiatric
trainees are in danger of missing the boat.
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Copying letters
to patients

Sarah Hulin-Dickens (Psychiatric Bulletin
(Correspondence) August 2004, 28, 305)
expresses considerable concern about the
issue of copying letters to patients.

In contrast, my experience over 15 years
of this practice is very positive. Parents
are extraordinarily grateful and the
patients themselves have no hesitation in
correcting any errors and pointing out any
omissions. The letters form a useful forum
for further discussion, as well as a
reminder of previous discussions. On no
occasion have | ever received a complaint,
either from a patient, a parent or any of
the many professionals who receive
copies of such letters.

This experience is shared by a number
of colleagues and | hope that Dr Hulin-
Dickens will feel reassured.
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Pharmacogenetics and
addiction services

| support the view of Hodgson et al
(Psychiatric Bulletin, August 2004, 28,


https://doi.org/10.1192/pb.28.11.426-a

