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Almost a decade after the 2007 adoption of the United Nations Declaration on the Rights of Indigenous
Peoples (UNDRIP) by the UN General Assembly,' international law scholarship on Indigenous rights is gradu-
ally expanding, with significant new works scheduled to be released in the remaining time before UNDRIP’s
tenth anniversary.2 There had been customary international law on Indigenous rights before UNDRIP,? but the
adoption of UNDRIP nonetheless marked a significant moment in the development of international law. Its
significance arguably includes substantive dimensions in its effects on the legal status of some Indigenous
rights,* broad procedural dimensions related to the very significant participation by Indigenous peoples them-
selves in the drafting of UNDRIP,5 and theoretical dimensions related to its historic adoption of many collective
rights into international law.®

Some of the recent scholarship on Indigenous rights engages with the complex questions raised by UNDRIP’s
tacit attempt to codify or entrench universalized Indigenous rights. To mention just some examples, scholars
like Willem van Genugten have examined the complex engagement between African states and Indigenous
rights,” Karen Engle has discussed the subtle pressures on identities of minority groups that had not previously
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identified as Indigenous to shift to such an identification,® and Kirsty Gover has discussed ways in which con-
stitutional protections for Indigenous rights in some states may, paradoxically, make it more challenging for
those states to adapt to reframed, universalized international norms on Indigenous rights.?

The three essays on Indigenous rights in this AJIL Unbound Symposium are implicitly engaged with some
of the challenges associated with universalized normative frameworks on Indigenous rights, with all three tend-
ing toward more localized engagement. Asta Hill examines potential relocation of Indigenous communities in
Western Australia, discussing the topic first in light of international norms but ultimately in terms of domestic
policy.!® Dwight Newman discusses Indigenous land title claims in the context of a major Supreme Court of
Canada judgment, ultimately examining localized and circumstantial considerations bearing on domestic law on
Indigenous rights and suggesting that these considerations may refract back to international law.!! Ibironke
Odumosu-Ayanu examines contractual arrangements between industry and Indigenous communities (some in
the form of Impact Benefit Agreements or IBAs), ultimately suggesting that a discussion of Indigenous com-
munities in international law requires an examination of highly localized and even contractual arrangements.!2

In different ways, these pieces develop a theme that international law discussion on Indigenous rights is
actually deeply embedded in domestic contexts. They also develop a theme that respect for rights involves
complex pronouncements on policy, potentially making the latter a more primary site of interrogation than is
often realized when discussing Indigenous rights issues.

At the same time, these essays also all engage in complex, nuanced ways with different ideas related to the
developing role of an international standard of consent of Indigenous communities (“free, prior, and informed
consent” or “FPIC”),!13 whether in the context of relocation, of contractual-type arrangements, or of uses of
Indigenous lands.

Together, these pieces are immersed in larger international law conversations, with ongoing, paradoxically
simultaneous competition and mutual reinforcement between domestic and international norms. Indigenous
rights are both a specific site of developing international law and a place where all of international law’s tradi-
tional tensions play out in new ways.
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