unconstitutionally vague as applied to a
claim involving a farmer who offered a
home remedy to cure cancer. The court
held that, although Minnesota Statute §
147.081 subd. 3(3) (1994) contains gen-
eral language and undefined terms, the
statute contains sufficient particularity to
show ordinary persons what conduct is
prohibited, and thereby passes the void-
for-vagueness test. The court stated that,
according to the statute, while a person
holding a license to practice medicine is
permitted to engage in a broad range of
conduct, those without that license are
proscribed from engaging in that same
range of conduct.

The defendant, Mr. Saunders, a
dairy farmer, claimed that he could cure
ill people by injecting anill person’s blood
into a cow and then feeding that person
the cow’s colostrum. In 1993, an under-
cover agent posed as a cancer patient who
wanted to undergo the defendant’s treat-
ment. Mr. Saunders told the agent that
once the ill person’s blood was injected
into the cow, the cow would produce an-
tibodies to the illness. Further, the defen-
dant maintained that the cow would pro-
duce milk with specific properties that,
when ingested, would heal diseases such
as AIDS, cancer, or diabetes. The defen-
dant instructed the agent to supply him
with a blood sample, to continue taking
antibiotics, and to discontinue chemo-
therapy treatment. The agent supplied
the blood sample, paid Saunders a fee,
and, In return, received the “treated”
milk.

The defendant was charged with
one gross misdemeanor count of prac-
ticing medicine without a license under
Minnesota Statute § 147.081, subd. 3(3).
A mistrial was declared because the jury
was deadlocked during deliberations. The
defendant then moved for acquitral and
for certification of four constitutional is-
sues. The court denied the acquittal and
allowed one of the four certification re-
quests. The certified question concerned
whether the statute is void for vagueness.

The court of appeals considered
whether the statutory language was so
vague that it denied notice of prohibited
conduct to persons of ordinary intelli-
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gence. Although the statute covers a
broad range of activities, the court held
that it was sufficiently specific to give
notice of prohibited conduct to ordinary
persons—thereby passing the void-for-
vagueness test.

This deciston makes clear that the
Minnesota statute prohibiting the prac-
tice of medicine without a license is not
unconstitutionally vague pursuant to the
Constitution of the United States and the
Minnesota Constitution as applied to this
case’s facts. The court’s holding affirms
the public policy of protecting the public
at large from unlicensed health care pro-
viders.

H.TB.

]
Letters to Editors

To the Editor. Jeffrey Spike and Jane
Greenlaw have provided an interesting
and informative discussion of a recently
noted phenomenon in their column “Eth-
ics Consultation: Persistent Brain Death
and Religion: Must a Person Believe in
Death to Die?,” in the Fall 1995 issue. I
would only quibble with their use of the
term persistent brain death to describe
the brain dead person whose cardiopul-
monary function persists for months or
even years after the determination of
brain death.

The term persistent brain death
suggests that it is the “brain death” that
persists, that these patients are remain-
ing in a state of brain death for a longer
period of time than other brain dead pa-
tents. That is incorrect: these patients,
like all brain dead patients, will remain
in a state of brain death for all eternity.
We do not currently refer to a brain dead
patient whose cardiopulmonary function
subsequently fails as no longer being brain
dead. (They may, at that later time, meet
other definitions of death, but doing so
does not lessen the patient’s qualification
for still being brain dead.) Yet persistent
brain death would suggest exactly that,
and accordingly would be appropriate
only if we also redefined brain death in a
manner consistent with that suggestion.

A more accurate term would be to
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describe such patients as brain dead with

persistent cardiopulmonary function. This

terminology has the virtue of highlight-

ing the salient fact, which is not the brain

dead status, but rather the continued

functioning of other portions of the
patient’s body.

Jerry A. Menikoff, M.D., J.D.

Fellow in Ethics

Prog. in Ethics and the Professions

Harvard University

Cambridge, Massachusetts

To the Editor. It was with great interest
that 1 read Diane Hoffmann and
Eric Wulfsberg’s article “Testing Chil-
dren for Genetic Predispositions: Is it in
Their Best Interest?,” in the Winter 1995
issue of the journal. It raises interesting
ethical issues, and 1 thought 1 would
muddy the water by referencing a recent
Florida Supreme Court decision, Pate v.
Threlkel et al.,  So. 2d _, 20 (Fla.
1995), Fla. L. Weekly S 356.

The Florida Supreme Court re-
cently held that a physician owes to the
children of a patient a duty of care to
warn that patient of the genetically trans-
ferrable nature of the condition for which
the physician is treating the patient.

The suit was brought by an adult
daughter of the patient. The plaintiff al-
leged that the medical care providers
knew or should have known that med-
ullary thyroid carcinoma is an inherit-
able condition that can be genetically
passed to offspring.

The trial court and appellate courts
recognized that the case should have been
dismissed for failure to state a cause of
action, in that no physician-patient rela-
tionship existed between the medical care
providers and the patient’s daughter.
However, the Florida Supreme Court
reversed the lower courts opinions and
unanimously held that there was suffi-
cient enough information to allow a cause
of action.

The Supreme Court held that
whether a duty to warn exists depends
on whether expert testimony would show
that such a duty “is recognized as accept-
able and appropriate by reasonably pru-
dent similar health care providers,” as
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set forth in Florida Statute § 766.102
(1995). The court also held that “when
the prevailing standard of care creates a
duty that is obviously for the benefit of
certain identified third parties and the
physician knows of the existence of those
third parties, then the physician’s duty
runs to those third parties.”

The court also declared that there
is no duty to warn the children if the
warning is conveyed to the parent.

Holding that the legal duties ap-
plicable to physicians and other health
care providers will be determined after
treatment of the patient in a “battle of
the experts” will substantially increase
the unpredictability of medical malprac-
tice claims.

Physicians and health care institu-
tions that employ physicians should read
this opinion closely and give consider-
ation to those areas of their practice that
may be affected. It is my sense that if any
medical evidence indicates a potential for
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genetic transferability of the condition

for which the physician is treating the

patient, then that information must be

conveyed to the patient and documented
in the patient’s medical record.

James E. Thomison

Broun Clark ¢ Walters, PA.

Sarasota, Florida

]
Erratum

Two errors in Susan Wolf’s article “Be-
yond ‘Genetic Discrimination’: Toward
the Broader Harm of Geneticism,” which
appears in the Winter 1995 issue of the
journal, were brought to the editors’ at-
tention. On page 346, column 2, para-
graph 1, the sentence should read: “Even
in the protected category of carriers....”
On page 348, column 2, paragraph 1,
the sentence should read: “even if using
genetic tests or information to harm....”
The editors regret these oversights.
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