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Abstract
The WTO Government Procurement Agreement (GPA) does not legally define what entities should be
covered by the Agreement. However, its member Parties list their ‘covered entities’ in a series of schedules.
The list approach has complicated accession negotiations and discourages Parties from providing a ‘wider’
range of entity coverage. Moreover, the list approach raises some tensions and a lack of legal certainty,
especially concerning those that are not strictly ‘government entities’, such as State-owned enterprises
(SOEs). This problem is exacerbated in the case of modern SOEs in developing countries, many of
which can bear both public and private features. Given these conditions, the author proposes a definition
of ‘covered entities’ to facilitate accession negotiations and the future expansion of the GPA. The proposal
is based on a comparative study of the GPA and the EU public procurement regulations. It develops a
framework by which all publicly controlled entities are presumably covered by the GPA. Nevertheless,
Parties can rebut GPA obligations by proving that an entity competes with other commercial entities
under normal market conditions.
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1. Introduction
Since the World Trade Organization (WTO) was founded, it has regulated most trade discrimination
through multilateral initiatives. However, the WTO’s principal agreements exclude government pro-
curement from non-discrimination rules. This is due to specific exemptions in GATTArticle III: 8(a)
and GATS Article XVII, both concerning national treatment obligations. These exclusions suggest
the need for a specific agreement to govern government procurement regulations.

The (WTO Government Procurement Agreement (GPA) 1994 (which came into force in
1996) was an independent plurilateral agreement, not a complementary Code after the GATT.
The achievement of the greatest extension of entity coverage and the addition of signatories
from developing countries was a ‘built-in’ mandate of the GPA.1 During the Uruguay Round
(1986–1994), the coverage negotiation avoided the contentious issue of ‘what is government
procurement?’. Instead, the original Parties determined the ground they wanted to cover, and
the Informal Working Group categorized each Party’s applicable entities into groups A, B, C,
and D respectively in the GPA Appendix I. A revised GPA was adopted on 30 March 2012. It
added over 200 new contracting entities to both the central and sub-central levels.2 It has been
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1Article XXIV: 7 Reviews, Negotiations and Future Work (GPA, 1994).
2Apart from the entity coverage extension, the scope of contracts also expanded. The coverage of service among Parties
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provisionally estimated that the renegotiation gains about 80–100 billion USD in market access
annually.

The revised GPA is the most critical international government procurement regulation under
the WTO. While it has many strong points, the GPA does not legally define the entities that
should be covered by the Agreement. Notably, the evolution of the GPA has produced a list
approach whereby Parties list their ‘covered entities’ in a series of schedules. Article II of the
revised GPA states that the agreement applies to covered procurement made by ‘covered entities’.
However, the GPA text does not define those ‘covered entities’.3 According to Appendix I of
the GPA, those ‘covered entities’ are generally listed as ‘central government entities’ (Annex 1),
‘sub-central government entities’ (Annex 2), and ‘other entities’ (Annex 3). ‘Other entities’ are
a miscellaneous category, referring to entities whose procurement policies are not substantially
controlled by, dependent on, or influenced by central, regional, or local government.

Article II.2 follows the fashion of the GATT and GATS, but it is not as clear as the GATT and
GATS. Compared with the GATT and GATS, which handle trade measures and practices in
goods and services, respectively, the GPA is virtually sui generis in handling trade of a govern-
ment nature. Whether an entity is ‘governmental’ or not is more essential in the GPA context
than in the GATT and GATS. Consequently, whether an action is being taken by a ‘governmental
entity’ or a ‘private person’ is, at first instance, relevant to the application of the GPA. Therefore,
the language in Article II.2 of the revised GPA is less clear and therefore less effective than in the
GATT. Furthermore, different threshold4 and tendering procedures5 apply to whether an entity is
classified as central, sub-central, or other government entities. Therefore, it is very necessary to
make clear precisely what kind of government entity should be subject to the GPA obligations.

Specifically, the divergence in understanding the ‘covered entities’ lies in Annex 3: ‘other
entities’. It includes ‘entities which bear governmental features but apart from the entities
which are governmental bodies according to the constitutional laws of each Party’.6 Most entities
in the GPA Parties’ annexes are State-owned enterprises (SOEs), utilities enterprises, and their
equivalents. Unlike understanding of the ‘central and sub-central government entities’ among
WTO members, SOEs and utilities have different relationships with their governments.
Consequently, due to the diversity of those ‘other entities’ in WTO members’ national economies,
there is no consensus on which ‘other entities’ should be covered under the GPA.

The significance of the concept for the development and future expansion of the GPA has
been acknowledged. Additionally, the definition of ‘covered entities’ remains problematic, not
just within the GPA context but also in defining terms such as ‘government entity’, ‘public
body’, and ‘State-owned enterprise’. These definitions are frequently at the heart of disputes

subject to the Agreement. See European Commission, ‘Proposal for a COUNCIL DECISION on the Conclusion of the
Protocol Amending the Agreement on Government Procurement’, COM/2013/0143 final-2013/0086 (NLE), 22 March
2013, para. 2.2.

3The relevant provisions on entity coverage are Article II Scope and Coverage, Revised GPA: ‘for the purposes of this
Agreement, covered procurement means procurement for governmental purposes’; and Article XIX – Modifications and
Rectifications to Coverage: the Parties could propose the ‘withdrawal of an entity from its annexes to Appendix I in exercise
of its rights on the grounds that government control or influence over the entity’s covered procurement has been effectively
eliminated’.

4For example, central government purchasing applies lower threshold values than the sub-central government purchase
and sub-central government purchasing. The relevant threshold specified in each Party’s annex to Appendix I of the
GPA. To take the EU threshold as an example, the threshold for central government purchase is 130,000 SDR for goods,
130,000 SDR for service, and 5,000,000 SDR for construction service; the threshold for sub-central government purchasing
is 200,000 SDR for goods, 200,000 SDR for services, and 5,000,000 for construction services.

5For example, Procurement by sub-central government and other entities can use a notice inviting suppliers to apply for
inclusion on a multi-use list as a notice of intended procurement. See Article IX: 12 & 13 Qualification of Suppliers, the
Revised GPA 2012.

6A. Reich (1997) ‘The New GATT Agreement on Government Procurement’, Journal of World Trade 31, 130.
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among WTO members. Importantly, the WTO Appellate Report indicates that these unclear defi-
nitions continue to be a source of contention among members.7

The purpose of present paper is to facilitate GPA expansion by proposing a definition of a
‘covered entity’ under the GPA to clarify understanding of ‘other entities’. This argument stands
in contrast to the extant literature which focuses on the technical rules governing tendering pro-
cedures or the improvements of the revised GPA and its impact on international trade, transpar-
ency, and sustainable procurement.8 To date, research on GPA coverage has been mostly
restricted to the scope of contracts, particularly service contracts.9 Several researchers have
touched upon the entity coverage topic.10 Arrowsmith, Evenett, and Hoekman considered that

7See Appellate Body Report, United States – Countervailing Duty Measures on Certain Products from China – Recourse to
Article 21.5 of the DSU by China, WT/DS437/AB/RW and Add.1, adopted 15 August 2019, DSR 2019:IX, p. 4737.

8See the research on GPA improvements and their impact on international trade and national economies, to name a few:
H. Chen and J. Whalley, ‘The WTO Government Procurement Agreement and Its Impacts on Trade’, NBER Working Paper
No. 17365. J. Gourdon and J. Messent (2017) ‘How Government Procurement Measures Can Affect Trade’, OECD Trade
Policy Papers, No. 199, Paris: OECD Publishing. A. Shingal (2015) ‘Econometric Analyses of Home Bias in Government
Procurement’, Review of International Economics 23, 188. K. Dawar (2016) ‘Government Procurement in the WTO: A
Case for Greater Integration’, World Trade Review 15, 645. R.D. Anderson and A.C. Müller (2017) ‘The Revised WTO
Agreement on Government Procurement (GPA): Key Design Features and Significance for Global Trade and
Development’, Georgetown Journal of International Law 48, 949. P.A. Messerlin (2015) ‘How Open Are Public
Procurement Markets?’, Robert Schuman Centre for Advanced Studies Global Governance Programme-204 EUI Working
Paper RSCAS 2015/89. OECD (2003) ‘Transparency in Government procurement: The Benefits of Efficient Governance’,
TD/TC/WP(2002)31/REV2, 14 April 2003. C. Lo (2011) ‘The Benefits for Developing Countries of Accession to the
Agreement on Government Procurement: The Case of Chinese Taipei’, in S. Arrowsmith and R.D. Anderson (eds.), The
WTO Regime on Government Procurement: Challenge and Reform, 1st edn. Cambridge University Press. R.D. Anderson
(2012) ‘The Conclusion of the Renegotiations of the World Trade Organization Agreement on Government Procurement:
What It Means for the Agreement and for the World Economy’, Public Procurement Law Review 21, 83. R.D. Anderson
et al. (2012) ‘Assessing the Value of Future Accessions to the WTO Agreement on Government Procurement (GPA):
Some New Data Sources, Provisional Estimates, and an Evaluative Framework for Individual WTO Members Considering
Accession’, Public Procurement Law Review 21, 113. G. De Graaf and M. King (1995) ‘Towards a More Global
Government Procurement Market: The Expansion of the GATT Government Procurement Agreement in the Context of
the Uruguay Round’, The International Lawyer 29, 432.

For the research on the issues of transparency, see, for example, M.A. Kinsey (2004) ‘Transparency in Government
Procurement: An International Consensus?’, Public Contract Law Journal 34, 155. S. Arrowsmith (1998) ‘Towards a
Multilateral Agreement on Transparency in Government Procurement’, International and Comparative Law Quarterly 47,
793. C. McCrudden (1999) ‘International Economic Law and the Pursuit of Human Rights: A Framework for Discussion
of the Legality of “Selective Purchasing” Laws under the WTO Government Procurement Agreement’, Journal of
International Economic Law 2, 3. More recently, for example, the Work Programme on sustainable procurement of the
Committee on Government Procurement on 22 February 2017.

9The majority of concessions made by the Parties to the GPA 1994 relate to goods rather than services. As highlighted in
the literature, it is observed that, even for services encompassed by the Agreement, ‘market access restrictions often persist at
elevated levels, thereby rendering procurement markets potentially incontestable’. See WTO (2003) ‘Annual Report of the
Working Party on GATS Rules to the Council for Trade in Services (S/WPGR/16)’, 23 November 2003,
para.6. B. Hoekman and P. Mavroidis (1997), ‘Multilateralizing the Agreement on Government Procurement’ in
B. Hoekman and P. Mavroidis (eds.), Law and Policy in Public Purchasing. Ann Arbor: University of Michigan Press,
p. 296. W. Weiß (2015) ‘WTO Procurement Rules: In Particular the Government Procurement Agreement (GPA) and
Services of General Interest’, in M. Krajewski (eds.) Services of General Interest Beyond the Single Market: Legal Issues of
Services of General Interest. The Hague: T.M.C. Asser Press, 49–76. A. Shingal (2011) ‘Services Procurement under the
WTO’s Agreement on Government Procurement: Whither Market Access?’, World Trade Review 10, 527. See also S.J.
Evenett and B.M. Hoekman (2004) ‘Government Procurement: Market Access, Transparency, and Multilateral Trade
Rules’, World Bank Policy Research Working Paper 3195, January 2004.

10R.D. Anderson and K. Osei-Lah (2011) ‘The Coverage Negotiations under the Agreement on Government Procurement:
Context, Mandate, Process and Prospects’, The WTO Regime on Government Procurement: Challenge and Reform 163. R.D.
Anderson and K. Osei-Lah, ‘Forging a More Global Procurement Market: Issues Concerning Accessions to the Agreement on
Government Procurement’, in S. Arrowsmith and R. Anderson (eds.), The WTO Regime on Government Procurement:
Challenge and Reform. Cambridge University Press, 61–91. W. Ping (2007) ‘Coverage of the WTO’s Agreement on
Government Procurement: Challenges of Integrating China and Other Countries with a Large State Sector into the Global
Trading System’, Journal of International Economic Law, 887–920. P. Wang, R. Cavallo Perin, and D. Casalini (2011)
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limitation to market access and predominance of the positive list approach under the GPA discour-
aged developing countries’ interests in joining the GPA, and the extensive derogation from the
MFN principle had a severe impact on the negotiations on coverage as negotiation by the
Parties results in Schedules has no common rules or patterns apply.11 It is also observed that
the lack of clarification of ‘covered entities’ makes it difficult for countries with large state sectors
to consider accession to the revised GPA.12 The works of Ping Wang and Skye Mathieson provide
ideas on this issue from a particular perspective. Ping Wang suggests that the coverage of govern-
ment procurement disciplines should consider the factor of government control and competition.13

Wang generally contends that when an SOE is publicly controlled or influenced to compete in the
market, it should not be covered by the GPA. Mathieson suggests that a ‘factor-based’ definition of
control should be formulated by integrating the relevant practices of the US, the UNCITRAL, the
EU, China, and the GPA.14 This work provided a reference point for recognizing the existence of
government influence or control. Regarding the competition factor, Mathieson suggests using the
Herfindahl–Hirschman Index (HHI) to indicate whether the publicly controlled or influenced
entity has competitiveness. The HHI is useful for indicating market concentration – namely, the
distribution of competition opportunities. However, market concentration does not necessarily
indicate whether a competitor in this market will or will not distort procurement decisions.

Both Wang and Mathieson provide a perspective on public control and competition, but further
study is still necessary to define the two factors in order to distinguish the treatment of different
SOEs, utility entities, and entities with special or exclusive rights as well as to determine how
these two factors interact with each other. Furthermore, it is also particularly important to note
the size of the procurement of those entities since this is relevant in deciding whether there will
be a trade-distorting effect. This paper will propose that entities under public control are presumably
subject to the discipline of the GPA, but these entities could rebut. If an entity can prove that it com-
petes in the market like other commercial entities, it could be exempt from the GPA obligation.

In terms of methodology, the research presented here is grounded in a comparative analysis of
two legal systems – the WTO/GPA and the EU Public Procurement Directives. The origins of the
GPA can be traced back to the OECD’s efforts on public procurement in the 1960s.15 During the
1970s, these efforts were significantly informed by the EU’s regulations on public procurement.16

‘Addressing Purchasing Arrangements between Public Sector Entities: What can the WTO Learn from the EU’s Experience?’,
in S. Arrowsmith and R. Anderson (eds.), The WTO Regime on Government Procurement: Challenge and Reform.
CambridgeUniversity Press, 252–281.

11S. Arrowsmith (2003) Government Procurement in the WTO. The Hague: Kluwer Law International, 68. S.J. Evenett and
B. Hoekman (2005) ‘International Cooperation, and the Reform of Public Procurement Policies’, September 2005. World
Bank Policy Research Working Paper No. 3720, p. 6. D.J. Walker (1997) ‘Government Procurement: A Small Open
Economy Perspective’, in B. Hoekman and P. Mavroidis (eds.), Law and Policy in Public Purchasing. The University of
Michigan Press, 179. V. Guimarães de Lima e Silva (2008) ‘The Revision of the WTO Agreement on Government
Procurement: To What Extent Might it Contribute to the Expansion of Current Membership?’, Public Procurement Law
Review 17(2), 61–98, February 2008. D.M. Attwater (2012) ‘The Influence of Buy American Policies on Canadian
Coverage Under the World Trade Organization Agreement on Government Procurement’, The International Lawyer 46,
939. See also J. Yang (2012) ‘Expansion of the Government Procurement Agreement: Time to Concentrate on Depth as
Well as Width’, East Asian Economic Review 16, 363. R.D. Anderson and S. Arrowsmith, supra n. 8, 21. Committee on
Government Procurement, ‘Report of the Committee on Government Procurement (July 2003–November 2004)’, GPA/82
11 December 2006. Committee of Government Procurement, ‘Modalities for the Negotiations on Extension of Coverage
and Elimination of Discriminatory Measures and Practices’, GPA/79, 19 June 2004.

12Ping Wang, supra n. 10, 889.
13Ibid., 887.
14S. Mathieson (2010) ‘Accessing China’s Public Procurement Market: Which State-Influenced Enterprises Should the

WTO’s Government Procurement Agreement Cover’, Public Contract Law Journal 40, 233.
15The OECD guideline on Government Procurement was published in 1970.
16The EU/European Community (hereinafter referred to as the ‘EC’) Supplies and Works Directives of the 1970s also

inherited the rules that developed primarily during negotiations with the United States in the OECD, but had limited cover-
age, and scope for discretion remained with purchasing entities. See S. Woolcock (2012) ‘Public Procurement in International
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Subsequently, in 1977, the work influenced by the EU within the OECD was handed over to the
GATT Secretariat, and it was titled the ‘Draft Integrated Text for Negotiations on Government
Procurement’.17 Given their shared origins, the revised GPA was influenced by EU public
procurement legislation.18 Consequently, the EU approach to similar matters could serve as a
useful reference for addressing issues within the WTO/GPA.

The main body of the argument will be developed in the next three sections. Sections 2 and 3
answer the questions of why the current list approach should be abandoned and why a definition
of ‘covered entities’ is desirable. Section 4 reviews the regulations of the GPA in the WTO legal
regime and emphasizes the developments in some major recent FTAs, and sets the context for the
discussion of the proposal in Section 5. Section 5 elaborates on the contours of the proposed def-
inition from the aspects of political consensus, legal premise, legal structure, and conceptual
framework, followed by policy advice at the end. Section 6 concludes.

2. Lessons Learned from the Negotiation History: Power-Driven Bargaining or
Rule-Based Harmonization?
In general, government procurement trade negotiations can take three modalities:
single-issue-based multilateral negotiations, multilateral multi-issue single undertakings, and
single-issue-based plurilateral negotiations. Each is elucidated below.

2.1 Single-Issue-based Multilateral Negotiations

This modality is exemplified by Agreements within the WTO.19 Notably, the Tokyo Round
Codes, negotiated between 1973 and 1979, were primarily subjected to multilateral disciplines,
with the Code on Government Procurement being a notable exception.20 However, attempts at
single-issue-based multilateral negotiations on government procurement under the GATS, the
WTO on government procurement, and the OECD initiative all encountered failure.21 The key
takeaway from the failure on the OECD and the GATS forums is that any genuinely global
procurement instrument should include specific provisions catering to the needs of developing
countries, with the active participation of these countries in shaping such provisions.22

2.2 Multilateral, Multi-Issue Single Undertaking

Negotiations in the Tokyo Round (1973–1979), the Uruguay Round (1986–1994), and the
ongoing Doha Round (since 2001) follow this modality. The multilateral initiatives on

Trade’, European Parliament’s Committee on International Trade Policy Department DG External Policies EP/EXPO/B/
INTA/FWC/2009-01/Lot7/28. 5, 7, 21.

17See further A. Blank and G. Marceau (1996) ‘The History of the Government Procurement Negotiations Since 1945’,
Public Procurement Law Review 5, 96. A. Davies (2015) ‘The GATT Article III:8(a) Procurement Derogation and Canada
–Renewable Energy’, Journal of International Economic Law 18, 547.

18The procurement systems of both the GPA and the EU are based on the same objective, which is the removal of unneces-
sary restrictions on national market access. This provides a general premise for this comparative research.

19The complete set consists of about 30 agreements and separate commitments (called schedules) made by individual
members in specific areas, for example, the Agreement on Agriculture and the Agreement on the Application of Sanitary
and Phytosanitary Measures.

20They are the Anti-Dumping Code, the Subsidy Code, the Standard Code, the Custom Valuation Code, and the Import
Licensing Code.

21The two multilateral initiatives on government procurement refer to one formulated during the five Ministerial
Conferences that have taken place since 1996 and the other during the GATS negotiation in 1995. See Working Party on
GATS Rules, ‘Negotiation on Government Procurement: Report by the Chairperson of the Working Party on GATS
Rules’ S/WPGR/11 30 June 2003.

22Arrowsmith, supra n. 11, 36.
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government procurement, proposed in 1996 as part of the Singapore issues, were primarily driven
by OECD countries, with the EU and the US playing leading roles. However, these negotiations
reflected the interests of major players, and their success was influenced by their significant share
in the trade and government procurement market. The Uruguay Round Agreement was perceived
by most developing countries as not increasing economic opportunities but entailing high imple-
mentation costs and diverting resources from the more pressing market access concerns. The
Doha Round was initiated after the Seattle debacle in 1999, driven by developed countries dissat-
isfied with the Uruguay Round Agreements on services and agriculture. Yet, many developing
countries viewed negotiations on Singapore issues as unfavourable, believing that the new
round did not promise a balanced ‘fair’ agreement.23

The GPA negotiation similarly faced concerns from developing countries regarding costs and
benefits. Only three developing countries signed the GPA, while others participated as obser-
vers.24 Developing countries are concerned that their current share of the government procure-
ment market is minimal, and the potential export gains from joining the agreement are expected
to be marginal, at least in the foreseeable future.25 Furthermore, gaining access to the GPA
involves legal compliance, potential institutional reforms, and adjustments to legislation, incur-
ring costs for national governments. Consequently, there is suspicion that developed countries
stand to gain more from the entry of developing countries, while the latter may face burdens out-
weighing the benefits of GPA accession.26 Therefore, many developing countries suspected that
the GPA brought more costs than benefits, leading to a growing number of observers, albeit slow
progress in accession negotiations.27 Currently, all 35 observers are developing countries or econ-
omies in transition. The limited interest shown by developing countries in joining the GPA might
be attributed to an imbalance in trade benefits.28 Notably, major GPA players such as the EU, the
US, and Japan saw little change in their share of domestic firms in total procurement covered by
the GPA after signing, whereas smaller countries experienced a decline in domestic procurement
share.29

A crucial lesson learned is the necessity of maintaining a balance between developed and devel-
oping countries throughout negotiations. An emerging consensus suggests that trade negotiations
should address the specific concerns of developing countries, acknowledging implementation
costs, and possible institutional adjustments, thereby easing political pressure associated with

23A. Panagariya (2000) ‘Preferential Trade Liberalization: The Traditional Theory and New Developments’, Journal of
Economic Literature 38, 287–331.

24Singapore and the United Kingdom on behalf of Hong Kong and Israel.
25Hoekman and Mavroidis, supra n. 9.
26Changfa Lo, supra n. 8, 140.
27For example, India has held observer status for the WTO/GPA since 10 February 2010 but has not yet submitted a for-

mal offer for accession. The country has been actively participating in discussions as an observer and evaluating the potential
pros and cons of joining, which suggests that India is considering its options carefully but has not taken formal steps towards
accession. The Philippines became an observer in the WTO/GPA in June 2019. As of the latest available information, the
Philippines has not yet submitted an offer for accession to the GPA. It remains an observer as well and continues to assess
the potential implications and requirements of accession. See S. Khorana and S. Subramanian (2012) ‘Potential Accession to
the WTO Government Procurement Agreement: A Case-Study on India’, Journal of International Economic Law 15, 287–309.
WTO (2019) ‘News Items – Philippines Submits a Request for Observer Status in WTO Committee on Government
Procurement.

28Anderson, supra n. 8, 83–93.
29See R.D. Anderson (2012) ‘The Conclusion of the Renegotiation of the World Trade Organization Agreement on

Government Procurement: What It Means for the Agreement and for the World Economy’, Public Procurement Law
Review 21, 83–93. The author expressed scepticism regarding the reliability of statistical data on government procurement.
Although the Committee on Government Procurement requires annual reports from Parties about their procurement activ-
ities, the data exchange mechanism is not functioning as intended. Due to transparency issues and a lack of commitment
from Parties – particularly in smaller countries – the reporting is often incomplete. Consequently, the statistics derived
from these reports may not be entirely dependable. Recognizing these challenges, all GPA signatories acknowledge the
need for significant improvements in data collection to enhance the transparency of the government procurement market.
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opening the government procurement market. The complex negotiations on government pro-
curement underscore that the expansion of the GPA must be guided by the participation and
incorporation of the special concerns of developing countries.

The process of GPA accession negotiations is heavily influenced by power dynamics rather
than rational moral, legal, or economic criteria.30 The shifting dynamics of power within the
WTO are evident in the growing trading capacity of developing countries. This expanded capacity
has notably increased their influence in WTO negotiations, and interests in participating in trade
rule-making in the WTO, a trend further emphasized by the accession of China in 2001.
Developing countries with limited trade power may feel compelled to join the GPA as a precon-
dition for WTO membership, as seen in the case of Chinese Taipei.31 Conversely, developing
countries with more substantial trade power, like China, are better positioned to resist pressure
and negotiate based on their specific trade needs. Over the past 17 years, China has submitted
six negotiation offers, demonstrating its commitment to bargaining on trade concerns, including
the coverage of its SOEs.32

The success of the power-driven approach was evident in the twentieth century when negotia-
tions were primarily led by winning countries such as the US and the EU. However, in the
twenty-first century, with the economic development of developing countries, there is a growing
interest in participating in WTO trade rule-making. This shift in the power balance, including
within the government procurement market, suggests that a rule-based approach would garner
more consensus and support in future trade negotiations. A rule-based negotiation is not only a
desire but also a necessity to achieve further trade liberalization among WTO members.

Moving on to the second point, the GPA negotiations coincided with a surge in international
trade following the establishment of the WTO. This surge was propelled by unilateral trade
liberalization efforts by many countries, including major emerging markets. The benefits of
this international trade boom made many countries reluctant to tackle challenging issues such
as government procurement. After the successful outcomes of the Tokyo Round and the
Uruguay Round, governments had reduced interest and fewer incentives to invest political
resources in trade talks. Without a rule-based approach that respects and incorporates common
trade concerns, developing countries lack the political motivation to reform their domestic
government procurement systems for GPA accession.

A crucial lesson from the failure of the OECD to negotiate a multilateral agreement on invest-
ment in 1995 is that reducing trade and investment barriers requires broad-based domestic
support for open markets.33 This lesson holds true for multilateral negotiations on government
procurement, as observed in the Singapore Ministerial Meeting in 1996. The diverse economies
of major developing countries make it challenging to include all state-owned enterprises indis-
criminately. Without a rule for co-efficient negotiation regarding the inclusion/exemption of
entities such as state-owned enterprises, the marginalization of developing countries’ concerns in

30D.E. Schoeni (2015) ‘A Hidden Statutory Bar to Private Causes of Action for Breaches of the WTO’s Agreement on
Government Procurement’, University of Pennsylvania Journal of International Law 37, 322.

31During the WTO accession negotiation, some of the trading partners requested Chinese Taipei to become a signatory to
the GPA. As a result, Chinese Taipei became committed to acceding to the GPA in the Working Party Report for its accession
to the WTO. See further Working Party on the Accession of Chinese Taipei, ‘Report of the Working Party on the Accession
of the Separate Customs Territory of Taiwan, Penghu, Kinmen and Matsu’, WT/ACC/TPKM/18, 5 October 2001.

32China’s journey began with its initial application for GPA accession in 2007. Significant steps in this process include
multiple revised offers, with the sixth and most recent being submitted in October 2019. This sixth offer included substantial
improvements over previous ones, such as covering additional government entities and state-owned enterprises, as well as
incorporating more services sectors and all construction services. See China’s six offers in history in Committee of
Government Procurement, ‘Systematic Compilation of Documents Concerning Individual GPA Accession Processes –
State-of-play as of 5 December 2023 – Note by the Secretariat – Revision’, GPA/S/1/Rev.6 7–9.

33K. Heydon (2014) ‘Plurilateral Agreements and Global Trade Governance: A Lesson from the OECD’, Journal of World
Trade 48, 1039.
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GPA rule-making or asymmetric pressures within the WTO may further dampen their interest
in GPA accession.

2.3 Single-Issue Based Plurilateral Negotiations

Plurilateral negotiations centred around a single issue have gained prominence, driven by the
constraints of multilateral modalities and the growing influence of emerging powers.34

Maintaining its plurilateral nature since the Tokyo Round Code on Government Procurement
in 1979, the GPA operates through a collection of preferential bilateral agreements among Parties.

While the GPA of 1994 witnessed a substantial increase in overall entity coverage, the pluri-
lateral nature of the agreement meant that the opening of government procurement markets was
not universally experienced. The impact of trade liberalization was primarily felt among devel-
oped countries, with the expansion of entity coverage being largely attributed to the bilateral
efforts of the EU and the US.35 Other Parties to the agreement did not witness a comparable
level of government procurement market access expansion. Additionally, attempts to increase
the number of signatories fell short, resulting in only 25 signatories at the time of the GPA’s
enforcement on 1 January 1 1996, a figure similar to that of the Tokyo Code on Government
Procurement.36

The negotiations surrounding entity coverage were marked by divergent interests. Parties like
the European Union sought to broaden coverage, including utility sectors, while others such as
Japan and Korea vehemently opposed such extensions. The absence of a shared definition of a
‘government entity’ fuelled persistent disagreements throughout the negotiations. This issue
became more complex as the GPA invited developing countries, such as the BRICS nations
with sizable state sectors, to join. The lack of a common definition of ‘other entities’ emerged
as a significant obstacle in reaching an agreement among Parties with diverse economic
structures. Despite an increase in signatories from 22 to 49 in the Revised GPA, negotiations
on coverage are progressing only with difficulty.37

The plurilateral nature reflects the disparity between the Parties. Among all the disparities, the
entity coverage issue is one of the most fundamental. Although the list approach effectively
pushes coverage negotiation into reaching a compromise, in a longer perspective, it has
disadvantages.

3. The Drawbacks of the Current List Approach of GPA Entity Coverage
The current entity coverage approach derives some features from the OECD discussion on gov-
ernment procurement but has also developed its own features compared with the GPA 1994. On
the one hand, the OECD forum decided that entity coverage would be based on a specific list of
entities,38 which states accepted as providing reciprocal levels of coverage between Parties. The

34M. Nakatomi (2013) ‘Plurilateral Agreements: A Viable Alternative to the World Trade Organization?’, Innovation &
Geography eJournal 13–14.

35The GATT data revealed the imbalance of trade on government procurement between large countries and developing
countries. Under the GPA, in 1992, more than 90% of covered contracts were awarded to national suppliers in large countries,
whereas, if small countries were included, the figure dropped to 60%. See further B.M. Hoekman (2000) ‘Operation of the
Agreement on Government Procurement, 1983–1992’, in B.M. Hoekman and P.C. Mavroidis (eds.), Law and Policy in
Public Purchasing: The WTO Agreement on Government Procurement. University of Michigan Press, 93, 103.

36Singapore and Hong Kong, the original signatories of the GPA 1979, decided not to accede to the new Agreement at the
end of the Uruguay Round.

37Committee of Government Procurement, ‘Modalities for the Negotiations on Extension of Coverage and Elimination of
Discriminatory Measures and Practices’, GPA/79, 19 June 2004.

38At the time, respecting the different natures of national constitutions, the OECD countries on the whole favoured at that
time a system of listing all the purchasing agencies, thereby avoiding the difficulty in reconciling the different natures of
national constitutions.
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Tokyo Round Code on Government Procurement, the GPA 1994, and the revised GPA all retain
the list approach. Since the GPA 1994, the covered entities on each Party’s list have been categor-
ized into three lists under the revised GPA: Annex 1: central government entities; Annex 2:
sub-central government entities; and Annex 3: other entities. On the other hand, the GPA has
dropped the idea of a general definition as suggested by the OECD. The current entity coverage
depends, to a substantial extent, on the political will for reciprocal trading concessions from
other countries.

3.1 Limited Openness under Item-for-Item Reciprocity

A fundamental concept used in the GPA entity coverage negotiation is reciprocity. Loosely
defined, reciprocity is the practice of making an action conditional upon an action by a counter-
part.39 Reciprocal negotiation ensures that the market access granted by one Party is frequently
balanced against the market access granted simultaneously by its trading partner. Instead of uni-
formly opening all listed procurement opportunities to all the GPA signatories, as in the Tokyo
Round Code on Government Procurement (1979), the GPA negotiations have been conducted
bilaterally on the basis of stringent reciprocity at each purchasing entity level (‘central,
sub-central, or other entities’).40 The coverage of the Code was limited to goods procurement
by central government entities that agreed through quid pro quo negotiations.41 Not all central
government entities were generally covered. The Code was only applied to those government
entities of which the Parties had ‘contributed’ to the Code, as listed in Annex I.42 However,
statistics show that, due to the unclear coverage and high threshold value, the outcome was far
from satisfactory.43 In 1987, it was revised (namely, the Revised Tokyo Round Code on
Government Procurement 1988).44 However, the revised Code did not make any extension on
entity coverage.45

39B.M. Hoekman and M.M. Kostecki (2009) The Political Economy of the World Trading System: The WTO and Beyond,
3rd edn. Oxford University Press, 161.

40At the time of negotiation, with the role of governments in national economies increasing, it was argued that a multi-
lateral discipline on government procurement would infringe too closely upon sovereignty. Meanwhile, it was hardly possible
to obtain the required majority for amending the GATT itself to extend its free trade obligations (mainly regarding
most-favoured-nations and national treatment) in the government procurement field. As a result, a multilateral discipline
on government procurement did not come into being. Instead, a plurilateral Code on government procurement, as a supple-
mentary document after the GATT text, was signed on 12 April 1979. See further, G.R. Winham (2014) International Trade
and the Tokyo Round Negotiation. Princeton University Press, 19. See also, GATT Multilateral Trade Negotiations Group
‘Non-Tariff Measures’ Sub-Group, ‘Draft Integrated Text for Negotiation on Government Procurement’, MTN/NTM/W/
133//Rev.1, 30 March 1978.

41The procurements that were covered were defined by four basic parameters: the contract value, the type of goods, the
origin of goods, and the procuring entities. The covered procurements were listed in Appendix I, and furthermore, the appli-
cation of Article VIII exempted certain purchases by a covered entity.

42Article I: 1(c), the Tokyo Round Code on Government Procurement.
43For example, the value of Japan’s offer was estimated at 6.9 billion USD, however, the Code-covered contract in 1981 was

only slightly over 1 billion USD; The Canadian procurement opportunity opened foreign competition accounts of only 8.6%
of its total procurement by all levels of government. Although thirty-three billion USD trade was opened for international
competition, the Tokyo Code’s economic impact was significantly restricted. Reich, supra n. 6, 128–129.

44After a long working session in October 1986, in February 1987 the Committee on Government Procurement concluded
its work with a ‘Protocol of Amendments to the 1979 Code’. The Parties still could not reach a consensus on the remaining
issues, such as the ex-post publication of awarding information, the threshold value, and whether leasing contracts by gov-
ernments should be subject to the Code. See Article I: 1, the Revised ‘Tokyo Round Code on Government Procurement
(1988)’.

45The revision mainly related to extending the scope of ‘procurement’. In the Revised Tokyo Round Code 1987, keeping in
line with the panel’s view on the dispute of Sonar Mapping, Article I: Scope and Coverage, the word ‘procurement’ replaced
the word ‘purchasing’. Not only purchasing activities but also relevant commercial activities, such as lease, rental, and hire-
purchasing were subject to the Agreement. See GATT Panel Report, United States – Procurement of a Sonar Mapping System,
GPR.DS1/R, 23 April 1992, unadopted. Article I: 1 (a) the Revised ‘Tokyo Round Code on Government Procurement (1988)’.
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Due to discrepancies in government involvement in national economies between the Parties,
the item-for-item reciprocity negotiations on the ‘other entities’ level are tortuous and controver-
sial. One case in point occurred during China’s accession negotiations. While acknowledging the
significant improvements in the fifth revised offer from China, the EU and the US held that the
gaps in the level of the sub-central government entities and SOEs were still significantly larger
than their expectations.46 In those situations, item-for-item reciprocity leads to numerous
derogations in the Parties’ coverage schedules.

In addition, even if one Party makes an extensive coverage offer with a general approach, that
would not encourage other Parties to make an offer with the same degree of openness. For
example, the EU has placed all the contracting authorities and public undertakings covered by
the EU Utilities Directive in its Annex 3.47 Currently, most of the general utility coverage is
made by EU Member States, the EEA countries (such as Norway, Iceland, and Liechtenstein),
and countries influenced/connected by/to that area (Moldova and Montenegro)48 to align with
the EU Public Procurement Directives. However, most other GPA members, such as Japan,
Korea, Israel, Hong Kong, Canada, New Zealand, Australia, and the US, prefer to list limited
coverage of the utilities entities.49 The asymmetric situation in the utilities sectors makes the
EU’s expectation of a ‘more open’ market in utility sectors difficult to fulfil in the case of coun-
tries with large state sectors, such as, China, United Arab Emirates, Russia, and Vietnam.

Consequently, entity coverage is significantly more limited than could be achieved under a
general most-favoured-nation obligation. Although the general coverage from the EU is consid-
erably inclusive, under the item-for-item reciprocity approach in order to keep the same level of
market openness, the EU made derogations to Parties on the ‘other entities’ level. For example,
the EU derogates procurement by entities in the port, airport, and public transportation field
from the US, and derogates procurement by entities in the electricity industry field from
Japan, Korea, and Israel.50 However, in the bilateral agreement between the EU and the US,
the coverage is broader than under the GPA. One of the reasons why actual market access is
much more limited than may appear at first glance is that, with a stringent reciprocity approach,
there is no possibility of cross-sector exchanges or exchanges between different levels of entities,
which contribute to a significant reduction of potential coverage.51

46See details contained in the Summary of the Informal Plurilateral Discussion on Accessions to the Agreement on
Government Procurement, 23 February 2017, as contained in RD/GPA/49, 2 June 2017.

47Specifically, the utilities sectors of water, electricity, airports, ports, and public transportation. See European Union –
Other Entities – Annex 3.

48Annex 3 of Moldova and Montenegro generally covered all legal entities that are governed by public law without an
industrial or commercial character. This general coverage is quite similar to that of the EU Public Procurement Directives.

49See their Annex 3 in the Coverage Schedules after the GPA text.
50As indicated in the Notes in Annex 3 of the EU, it included extensive derogations for many GPA Parties. Other deroga-

tions included procurement by entities operating in the field of water supply; airport facilities; maritime or inland ports; pub-
lic transportation from New Zealand; and derogation of procurement by entities operating in the field of railway transport in
Armenia, Canada, Japan, the United States, Hong Kong, China, Singapore, and the Separate Customs Territory of Taiwan,
Penghu, Kinmen, and Matsu. See further European Union – Other Entities – Annex 3.

51The potential reduction of coverage is more obvious when it is combined with the adverse effect of sectoral reciprocity in
Annex 4, because the degrees of government involvement are different in various economic sectors. The positive list is appro-
priate to the extent of clarity since many services are not suitable for international regulation because of the limited scope for
efficient cross-border supply, or because Parties are simply unwilling to subject many services to regulation. As a result, the
actual opening of service sectors is much more limited than it is supposed to be. See further Jackson, supra n. 11,
125. S. Arrowsmith, J. Linarelli, and D. Wallace Jr. (2000) ‘International Free Trade Agreements’, in S. Arrowsmith,
J. Linarelli, and D. Wallace Jr. (eds.), Regulating Public Procurement, National and International Perspectives, 1st edn.
Kluwer Law International, 199. There is also similar criticism by Arrowsmith, who argues that a rigid application of the reci-
procity principle is to the detriment of maximizing the achievement of optimal trade, for the reason that because derogations
in one sector cannot be ‘compensated’ by another sector, total market access in fact decreases, therefore narrowing the whole
coverage. Anderson and Osei-Lah, supra n. 8, 110.
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3.2 Extensive Derogations in the Entity Coverage Schedules

The consequence of the item-by-item negotiation is not only that coverage is significantly
more limited than expected but, more importantly, that the GPA, in fact, harbours an intra-
discriminatory trade regime among its signatories.

As noted above, the EU has included a long and complicated list of derogations in its coverage
of ‘other entities’,52 and similar derogations also exist in other Parties’ coverage schedules, such as
those of Iceland and Canada. All these derogations are accompanied by a declaration that
procurement by those entities will not be subjected to ‘covered procurement’ until the respective
signatory has given comparable access to its procurement market.53 As a result, a GPA Party can
still discriminate against other Parties in cases where other Parties’ government procurement does
not fall within the Party’s coverage schedules, even though the GPA enshrines the principle of
national treatment and non-discrimination. As we will see, government procurement market
access is not open to non-signatories of the GPA, and it is also partly closed to signatories.
The potential trade distortion is therefore great, and trade barriers continue to flourish and distort
trade between WTO members.54

Another interesting point is that although those Parties made extensive derogations in the
GPA, they provided more extensive coverage on government procurement in their bilateral pref-
erential trade agreements. For example, the EU–Singapore FTA, in which Parties generally pro-
vided their coverage for central government entities, utilities and other entities, and public–
private–partnerships and services. The EU gives Singapore access to nearly 200 central entities
that it withholds from the GPA, and Singapore lists 54 entities in contrast to its GPA coverage
of 23 entities. In the EU–Canada Free Trade Agreement implemented in October 2017, the
EU extended its coverage, especially with respect to sub-central and other entities.55 Similarly,
in the EU–Japan Economic Partnership Agreement, which took effect on 30 January 30, 2019,
the scope has been notably broadened to include the railway sector and sub-central government
coverage.56 Furthermore, the EU and the US have also issued proposals to expand the reciprocal
level of market access to each other’s government procurement market.57

Therefore, although the GPA is the most crucial trade agreement on government procurement
under the WTO, its influence may be dwarfed by the increasing use of bilateral free trade agree-
ments (FTAs) to access other members’ government procurement markets.

3.3 Lack of Legal Certainty

Furthermore, in practice, entity coverage negotiations and their implementation present extremely
complicated difficulties due to the kaleidoscope of reciprocal arrangements between the Parties.
Korea–Measures Affecting Government Procurement is a case in point.58 The lack of legal certainty
caused by the complexity of entity coverage schedules is likely to impair the commercial predictability
(of whether a particular procurement is covered) under the GPA and set barriers to delisting a
no-longer-qualified entity, which is not consistent with the original intention of the GPA.

52See European Union – Other Entities – Annex 3.
53Similar long and complicated derogations are also made by Iceland in notes 6 Annex 3, with similar statements regarding

the conditions for satisfactory reciprocal access conditions. See Iceland – Other Entities – Annex 3. See also in the Korea
General Notes – Annex 7, Canada – Other Entities – Annex 3.

54Messerlin, supra n. 8, 12.
55European Commission (2018) ‘CETA Chapter Nineteen-Government Procurement’ (2018).
56European Commission (2019) ‘EU–Japan Economic Partnership Agreement: Chapter 10 Government Procurement’.
57United States Trade Representative (2019) ‘United States–European Union Negotiations: Summary of Specific

Negotiation Objectives’.
58See Panel Report, Korea –Measures Affecting Government Procurement, WT/DS163/R, adopted 19 June 2000, DSR 2000:

VIII, p. 3541. This dispute focused on the issue of whether certain procurement practices of the Korean Airport Construction
Authority (KOACA), and other entities concerned with the procurement of airport construction in Korea should be covered
under the GPA.

484 Wenyi Lian

https://doi.org/10.1017/S1474745624000223 Published online by Cambridge University Press

https://doi.org/10.1017/S1474745624000223


Pursuant to the provision of ‘Modification and Rectification to the Coverage’, Parties can with-
draw entities from Appendix I if the ‘government control or government influence’ is eliminated.
Although the provision explicitly states that the privatization of the covered entities is a justifica-
tion for withdrawal from the GPA obligation, withdrawal does not happen automatically because
the Parties affected by the withdrawal proposal have the right of ‘objection’.

However, due to the absence of an expressed consensus on the standard for ‘effective elimin-
ation of government control or influence’, there are no specific criteria serving as the grounds for
objection. As a result, modification could take an excessively prolonged period of time due to
‘objections’. For example, Japan’s proposal to delist the East Japan Railway Company, the
Central Japan Railway Company, and the West Japan Railway Company from Japan’s Annex 3
took 13 years to become effective.59

The prolonged process is not only unfair to the modifying Party but also has a ‘chilling effect’.
The threat of a long and tortuous delisting process inhibits or discourages acceding Parties from
providing a ‘more inclusive’ entity coverage offer, which is inconsistent with the built-in mandate
to ‘achieve the greatest possible extension of the GPA coverage’.60

From the perspective of the affected Parties, if the objection fails to prevent modification, the
only remedy for the affected Parties is to retaliate by withdrawing equivalent coverage. This rem-
edy can be obtained through an arbitration procedure but by no means has a ‘deterrence effect’.
If the Parties conspired to abuse the toothless modification procedure, the proposing Parties and
the affected Parties could both withdraw entity coverage, which will diminish the GPA coverage.
At its extreme, annex modification is likely to fall into a vicious circle.61 The outcome would
definitely be detrimental to the expansion of GPA coverage, let alone further growth.

These findings have significant implications for the provision of a general definition of ‘cov-
ered entity’. To avoid the drawbacks of the current entity coverage approach, a general definition
of ‘covered entity’ can provide guidance for the expansion of GPA entity coverage.

4. The Rules Governing SOEs in the WTO Legal Regime
As discussed in section 2, what kind of government entities should be put in annex 3–other entity
is one of the big concerns in accession negotiation, especially what kind of State-owned
enterprises should be covered as ‘government entities’ under the GPA. WTO rules provide
some guidance to some extent, but the existing regulations of SOEs in WTO trade agreements
are inadequate in the new context of international economic order.

4.1 Article XVII of the GATT

The International Trade Organization (ITO) Sub-Committee’s report emphasize that the
objective of GATT Article XVII, addressing State Trading Enterprises (STEs), is to curb adverse
trade effects.62 It aims to ensure STEs operate based on commercial considerations and in a
non-discriminatory manner, preserving the value of negotiated tariff concessions. The Panel’s
statement of the aims suggests that GATT did not intend to establish a workable definition of
State-Owned Enterprises (SOEs).

Following the ITO’s failure, GATT’s treatment of SOEs progressed. Article XVII: 1(a) of GATT
1994 categorizes State trading enterprises into three types: ‘State enterprises’, ‘Enterprises granted
special privileges by the State’ (e.g., subsidies), and ‘Enterprises granted exclusive privileges’

59Committee on Government Procurement, Minutes of the Formal Meeting of 29 December 2014, GPA/M/57, 22
December 2014, para. 3.

60See Article XXII: 7 Future Negotiations and Future Work Programmes, the revised GPA.
61Ping Wang, supra n. 10, 887.
62Negotiating Group on GATT Articles, ‘Article XVII (State Trading Enterprises): Note by the Secretariat’, MTN.GNG/

NG7/W/15, 11 August 1987.
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(e.g., a monopoly). The article is not technically clear and formal. Instead, there are notes and
explanations attached to the article providing an indicative list.63 A ‘Panel on Subsidy and
State Trading’ explains that the word ‘enterprise’ refers to either an instrumentality of govern-
ment which has the power to buy or sell, or to a non-governmental body with such power,
and to which the government has granted exclusive or special privileges. The rationale for
the categorization lies in the principle of ‘State responsibility’, presuming that State enter-
prises, given their governmental authorization and powers, act as instruments of the
State.64 The principle is elucidated in the Understanding on the Interpretation of Article
XVII of GATT 1994, which offers a functional definition of a State trading enterprise. This
definition encompasses governmental and non-governmental entities, entities granted with
exclusive or special rights, and those that direct the course of trade through their purchasing
or sales activities.65

Despite the importance of these provisions, case law regarding them is scarce within the WTO
adjudicatory body. The WTO acknowledges a significant flaw in the efficacy of the entire rule,
stating: Throughout the history of Article XVII, a notable gap has been the absence of a clear
definition for State trading enterprises and State trading activities. Numerous attempts were
made to formulate such a definition, all of which proved unsuccessful. This absence posed a con-
siderable challenge in enforcing the transparency obligation outlined in Article XVII. How can a
notification be made when the substance of what needs to be reported remains unclear?
Consequently, it is probable that numerous State trading enterprises from various countries
remained unreported for extended periods. Adding to this already problematic situation, very
few GATT contracting Parties adhered to the annual notification requirement, even in cases
where no State trading enterprises existed.66

An incremental approach is observed, with specific issues addressed by the WTO adjudicatory
body rather than a comprehensive guideline for all cases.67 The case, US – Sonar Mapping, exem-
plifies the Panel’s reliance on GATT provisions, particularly Article XVII: 2 (State trading enter-
prise) and Article III: 8(a) (non-discriminatory treatment), to determine if an acquisition qualifies
as government procurement.68 The Panel highlights the significance of ‘controlling influence’ in
government procurement, examining factors such as payment source, use, ownership, and selec-
tion approval.69 It refrains from defining ‘government entity’ but emphasizes the relevance of
‘government measures’ under the GATT, contrasting it with the GPA, which necessitates a
clear definition of ‘government entity’ due to specific obligations on parts of government
entities.70 The GATT’s focus on the nature of ‘government measures’ distinguishes it from the
GPA, where the nature of the applying ‘body’ is crucial. This underscores the necessity of a
definition of government entities for GPA application.

4.2 Article XXVIII of the GATS

The GATS does not explicitly mention State enterprises, State trading enterprises, or State-owned
enterprises. The only concepts related to State-Owned Enterprises (SOEs) in the GATS are

63‘Understanding on the Interpretation of Article XVII of the General Agreement on Tariffs and Trade 1994’, General
Agreement on Tariffs and Trade 1994, 15 April 1994.

64Article 5 of the International Law Commission on State Responsibility.
65WTO, ‘Text Of Article XVII, Interpretative Note and Article XVII and Uruguay Round Understanding on Interpretation

of Article XVII’, para. 472–474. GATT Panel of Subsidies and State Trading, ‘Report by the Panel on Subsidies and State
Trading’, L/970 17 April 1959, para. 16.

66Negotiating Group on GATT Articles (1987), supra n. 62.
67M. Kim (2017) ‘Regulating the Visible Hands: Development of Rules on State-Owned Enterprises in Trade Agreements’,

Harvard International Law Journal 58, 237.
68US – Sonar Mapping, para. 4.6.
69US – Sonar Mapping, para. 4.5–4.7.
70US – Sonar Mapping, para. 7.56.
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‘monopolies and exclusive service suppliers’. In defining a ‘monopoly supplier of service’, Article
XXVIII:(h) identifies three criteria indicating direct government involvement: government
authorization, governmental establishment purpose, and being either a person (public or private)
with member authorization or established by the member de jure/de facto in the relevant market.
The definition of ‘exclusive service supplier’ in Article XXVIII:(h) also references ‘government
authorization’ and ‘government purpose’. These factors aim to determine if the service provision
aligns with non-discrimination obligations and market access commitments, not to define the
purchasing entity.

The Panel’s perspective on China–Electronic Payment Services supports this contextual inter-
pretation, distinguishing a monopoly supplier as a sole supplier authorized or established for-
mally or effectively by a Member, and an exclusive service supplier as one of a small number
authorized or established by a Member, substantially preventing competition among them.71

This aligns with the interpretation that GATS does not intend to define the trading entity itself.
Apart from the lack of specific direct regulations on SOEs in the GATS, Article I: 3(b) of the

GATS introduces an exemption from GATS scope for ‘services provided in the exercise of gov-
ernmental authority’. According to Article I: 3(c) of the GATS, a ‘service supplied in the exercise
of governmental authority’ is defined as a service provided by a supplier that operates neither on a
commercial basis nor in competition with other service suppliers. Clearly, the core identifying
factors for the exercise of governmental authority are the absence of a commercial basis and
the non-competition condition. Building upon the insights from the adjudicatory report on
China–Electronic Payment Services and Article I: 3 of the GATS,72 it is posited that the primary
concern underlying the legal text is the ‘substantial impact on competition’. The causality
between ‘government authorization and government purpose’ and ‘substantial impact on compe-
tition’ is apparent and indispensable.73

WTO provisions and adjudicatory interpretations primarily focus on the discriminatory
actions of the State rather than on those of the trading entity. The WTO framework, including
GATT, GATS, and jurisprudence, has historically operated on the principle of ‘State respon-
sibility’, treating trading entities as part of, or apparatuses of, the State in international trade.
Those provisions were correspondingly made in 1993 when the SOEs underwent privatization
as a worldwide fashion.74 Thus, those trade rules match the SOEs at that time. However, after
2008, in the era of State capitalism, where SOEs operate independently in the market while still
subject to government control, this approach faces criticism as it may not align with the
diverse activities of modern SOEs.75 Not all SOEs operate solely in accordance with public
mandate policies. On the contrary, SOEs are more frequently seen undertaking solely commer-
cial activities, or performing public policy functions while also engaging in commercial
activities.76

71Panel Report, China – Certain Measures Affecting Electronic Payment Services, WT/DS413/R and Add.1, adopted 31
August 2012, DSR 2012:X, p. 5305, para. 7.587.

72China–Electronic Payment Services, para. 7.587.
73M. Krajewski (2001) ‘Public Services and the Scope of the General Agreement on Trade in Services (GATS)’, Centre for

International Environment Law (CIEL), Research Paper, Geneva, 10–12.
74There were two waves of privatization. The first started around 1988–2000, and the second after 2003. In the mid-1980s,

the privatization trend spread from industrialized countries (where the UK took the lead) to Asia. P.A. Toninelli (2000) ‘The
Rise and Fall of Public Enterprise: The Framework’, in P.A. Toninelli (ed.), The Rise and Fall of State-Owned Enterprise in the
Western World, 1st edn. Cambridge University Press.

75P. Kowalski et al. (2013) ‘State-Owned Enterprises: Trade Effects and Policy Implications’, OECD Trade Policy Paper No.
147 30.

76As observed, a number of developing countries have increasingly invested in and controlled SOEs rather than in privat-
ization. It is also common to see States that allow SOEs to be listed on the stock market. See G.D. Bruton, M.W. Peng, and
K. Xu (2015) ‘State-Owned Enterprises around the World as Hybrid Organizations’, The Academy of Management
Perspectives 29, 92, 104, 107.
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4.3 Article 1 of the SCM

The Agreement on Subsidies and Countervailing Measures (SCM) confronts the complex interplay
between a public body and the concept of subsidies. Central to this is the interpretation of a ‘public
body’ within Article 1 of the SCM, which defines a subsidy as a financial contribution by a govern-
ment or any public body within a WTO member’s territory. This definition is pivotal in determin-
ing whether subsidies issued by State supporting entities, such as State-owned banks or financial
companies, fall under the SCM’s regulatory purview. Notably, the negotiation history of the
SCM demonstrates a deliberate introduction of ambiguity into the text, reflecting the reluctance
of negotiators to commit to clear and certain meanings, thereby avoiding unwanted obligations.77

This ambiguity has led to varied interpretations in WTO dispute settlements. For instance, in
the US–Anti-Dumping and Countervailing Duties (China) case, the US Department of
Commerce’s stance, based on the ‘ownership approach’, suggested that government ownership
or majority state shareholding in an entity sufficed to establish it as a ‘public body’.78

However, the Appellate Body and Panels in various cases, including EC–Countervailing
Measures on DRAM Chips and US–AD & CVD, have rejected the notion of using ownership
as the sole criterion for recognizing a ‘public body’.79

The Panels have developed a more nuanced approach, asserting that an entity must not only
be government-controlled but must also exercise vested government authority or act as an imme-
diate result of government control or influence to be considered a public body under Article 1
SCM. This approach necessitates two concurrent requirements: the entity must possess a core
public feature (such as formal public legal status or vested government authority) and must exer-
cise this authority in the case at issue.80 The Appellate Body has taken a cautious approach in
defining ‘public body’, avoiding an overextension of government boundaries. This is evident in
the US–Countervailing Duty Investigation on DRAM case, where the Body posited that actions
of State-owned corporate entities are prima facie private and not presumptively attributable to
a Member under Article 1.1 of the SCM Agreement.81 This perspective marks a progression
from GATT and GATS, emphasizing the commercial character of SOEs.

The Korea–Commercial Vessels case highlights the complexities in interpreting the notion of a
‘public body’. The European Community argued that the Korea Export-Import Bank (KEXIM)
was a public body, citing its legal status, operational purpose, and access to state resources.
Conversely, Korea contended that KEXIM, operating in a competitive market and fulfilling com-
mercial functions, should not be considered a public body. The Panel ultimately stated that an
entity is a public body if controlled by the government or other public bodies, rejecting the notion
of an entity having a dual public–private nature based on its activities.82 The Panel’s decision
underscored the importance of legal certainty, rejecting the notion that an entity could oscillate
between public and private statuses based on its market activities. However, the Panel did not
elaborate on how government control should be determined, leaving a gap in the understanding
of what constitutes a public body.

Certainly, neither of the two approaches presented in the European Community vs Korea case
proves exhaustive enough to formulate a definition that encompasses all public bodies while

77R. Ding (2014) ‘“Public Body” or Not: Chinese State-Owned Enterprise’, Journal of World Trade 48, 169–173.
78Appellate Body Report, United States – Definitive Anti-Dumping and Countervailing Duties on Certain Products from

China, WT/DS379/AB/R, adopted 25 March 2011, DSR 2011:V, p. 2869, para. 356.
79Panel Report, European Communities – Countervailing Measures on Dynamic Random Access Memory Chips from Korea,

WT/DS299/R, adopted 3 August 2005, DSR 2005:XVIII, p. 8671, para. 7.29.
80US–Anti-Dumping and Countervailing Duties (China), para. 318, 345. See further T.J. Prusa and E. Vermulst (2013)

‘United States – Definitive Anti-Dumping and Countervailing Duties on Certain Products from China: Passing the Buck
on Pass-Through’, World Trade Review 12, 197, 199.

81US–Anti-Dumping and Countervailing Duties (China), para. 8.1.
82Panel Report, Korea –Measures Affecting Trade in Commercial Vessels, WT/DS273/R, adopted 11 April 2005, DSR 2005:

VII, p. 2749, para. 7.32–7.39.
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ensuring the exclusion of entities incapable of implementing measures adversely affecting trade.
However, when amalgamated, these two perspectives offer a more holistic understanding of a
‘public body’. The European Community’s criterion contributes a formalist methodology for
delineating the static features of a public body, while Korea’s approach provides a functional
perspective to identify the specific kind of public body subject to trade disciplines concerning
non-discrimination and trade liberalization. Despite the Panel’s rejection of the notion that the
functional approach, in the context of the SCM Agreement, can justify any entity, it does have
implications for defining a ‘government entity’ within the GPA.

4.4 The WTO Appellate Body’s Approach to SOEs: Navigating the Intersection of Public Policies
and Commercial Operation

The WTO Appellate Body has faced the intricate task of interpreting the conduct of SOEs within
the complex framework of international trade law. This challenge is particularly evident in the
context of balancing commercial considerations with public policy mandates. The following
analysis delves into this nuanced area, exploring the intersection of competition policy with
public sector companies and the evolving role of SOEs in international trade.

4.4.1 Competition Policy and Public Sector Companies: A Delicate Balancing Act
In the appeal hearing of the Canada–Wheat Exports and Grain Imports Board case, Australia and
China supported the Panel’s interpretation of ‘commercial consideration’, and China further
pointed out that gaining market share is a better indicator of commercial considerations than
replacement value. The European Commission (EC) concurred with the Panel‘s findings and fur-
ther specified that interpreting the term ’commercial consideration‘ solely requires an assessment
of the ’market behavior of State Trading Enterprises’, aligning it with standard private sector
practices.83’ The interpretation of ‘commercial considerations’ and ‘acting commercially’ in the
context of State trading enterprises, and the Body’s decision to avoid extending its analysis to
encompass comprehensive competition-law-type obligations as seen in the Canada–Wheat
Exports and Grain Imports case, highlights the Appellate Body’s cautious approach and reflects
a nuanced understanding of the unique nature of public sector companies.84

Although the Panel and the Appellate Body were trying to prevent the introduction of com-
petition concepts, the debate on the term ‘commercial considerations’ illustrates the role of com-
petition policy as it applies to public sector companies. This is a recurring issue within the WTO.
It extends beyond State trading enterprises, influencing the interpretation of a ‘public body’ under
the SCM Agreement and of a ‘government entity’ under the GPA.85 The Appellate Body’s
approach in these instances illustrates an effort to harmonize competition policy principles
with the operational realities of public sector entities. To put it simply, the WTO Appellate
Body’s approach to the issue of SOEs reflects a sophisticated understanding and a delicate balance
between public policy objectives and commercial operations. It is crucial in the evolving land-
scape of international trade, where the lines between public policy objectives and commercial
operations of SOEs are increasingly blurred.

4.5 The Approaches of SOEs’ Regulations in the New Landscape

The rise of nationalist and protectionist sentiments, particularly in Western countries, has made
it increasingly difficult to reach a consensus in multilateral trade negotiations. This is evident in

83Appellate Body Report, Canada – Measures Relating to Exports of Wheat and Treatment of Imported Grain, WT/DS276/
AB/R, adopted 27 September 2004, DSR 2004:VI, p. 2739, para. 65, 71.

84Canada–Wheat Exports and Grain Imports, para. 145.
85See Appellate Body’s report on the interpretation of ‘public body’ in US – Countervailing Measures (China) (Article

21.5 – China).
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the renegotiation of NAFTA into the USMCA, where the United States sought more favourable
terms based on nationalist interests. Due to rising protectionist and nationalist policies, there is a
growing scepticism towards multilateral trade agreements, and plurilateral agreements, such as
the RCEP (Regional Comprehensive Economic Partnership) and the CPTPP (Comprehensive
and Progressive Agreement for Trans-Pacific Partnership), and bilateral arrangements have
gained prominence as viable alternatives to traditional multilateral trade agreements and signifi-
cantly influenced the governance of modern State-Owned Enterprises (SOEs), marking a pivotal
shift in international trade norms.

Recent FTAs have increasingly incorporated provisions targeting SOEs within their ‘fair
competition’ chapters. The European Union, for instance, has been at the forefront of advocat-
ing for ‘fair competition criteria’ to regulate the trade and investment activities of SOEs. This
approach aims to mitigate the competitive distortions caused by the unique advantages that
SOEs may possess, such as special powers or privileges. For example, the US–Australia FTA
addresses State enterprises under its competition policy, mandating their operation in a manner
that does not hinder trade.86 Similarly, the US–Korea FTA includes provisions under
competition-related matters, outlining specific powers that could obstruct free competition.87

The EU–Singapore FTA, under its competition chapter, stipulates that entities with special
or exclusive rights must not engage in anti-competitive practices.88 The Singapore–Australia
FTA further emphasizes ‘competitive neutrality’, ensuring no undue advantages are granted
to any SOE.89

4.5.1 Functional Approach: A Contemporary Trend in FTA Provisions
The United States has traditionally adopted an ownership-centric approach to define and
regulate State-Owned Enterprises (SOEs), evident in agreements such as the US–Singapore
FTA.90 The EU, in agreements such as the EU–Vietnam Trade and Investment Agreement,
follows a similar pattern by defining SOEs based on ownership, control over board appoint-
ments, or influence on strategic decisions.91 However, the ownership approach has faced criti-
cism for its practical limitations.92 Scrutinizing ownership structures can be challenging for
enterprises, leading to ambiguities in identifying SOEs and hindering foreign market entry
and compliance strategies. Transparency issues persist, as governments can modify state own-
ership without immediate disclosure, potentially bypassing rules applicable to the government
sector.93

Contrasting earlier FTAs with those post-2008 reveals a growing preference for a functional
approach in regulating SOEs. This approach eschews a rigid public–private dichotomy, focusing
instead on the nature of an entity’s impact on competition. Under this paradigm, the classifica-
tion of an entity as public or private becomes secondary to its competitive behaviour.

86Article 14.4.1, Australia-–United States FTA (2017).
87Article 16.3.1, the obstacles to free competition consist of special powers to ‘expropriate, grant licenses, approve commer-

cial transactions or impose quotas, fees or other charges.’ US – Korea Free Trade Agreement (2012).
88Article 11.3.3, Chapter 11: competition and related matters, states that: ‘the parties shall ensure undertakings entrusted

with special or exclusive rights do not use their special or exclusive right to engage with… including with common owner-
ship, in anti-competitive practices… ’, European Union–Singapore Trade and Investment Agreements.

89Chapter 12 Competition Policy– Article 4 Competitive Neutrality, Singapore–Australia Free Trade Agreement (2019).
90See e.g. Article 12.8.5 of the US–Singapore FTA, entities with over 50% government ownership or control, or those own-

ing 50% or less but more than 20% of voting rights with the largest block of voting rights, are presumed to be under gov-
ernment influence. The US–Australia FTA defines an SOE as an enterprise owned or controlled through ownership interest
by the government. US–Australia FTA, Article 14.12.9: definitions: State enterprise.

91Chapter 11 Article 11.1(g) EU–Vietnam Trade and Investment Agreements SOEs were classified as enterprises in which
the State has ‘50% ownership, or appointment power of more than half of the board of directors, or exercise control over the
strategic decision’.

92Minwoo Kim, supra n. 67.
93See OECD, Ownership and Governance of State-Owned Enterprises: A Compendium of National Practices, at 20–31.

490 Wenyi Lian

https://doi.org/10.1017/S1474745624000223 Published online by Cambridge University Press

https://doi.org/10.1017/S1474745624000223


The CPTPP and the USMCA have adopted a consistent definition of SOEs, which is also mir-
rored in the EU–Vietnam Trade and Investment Agreement.94 In these agreements, SOEs are
subject to trade disciplines specifically when they engage in commercial activities driven by com-
mercial considerations. This dual requirement – engaging in commercial activities based on com-
mercial considerations – serves as a threshold for applying trade disciplines to SOEs. It effectively
confines the scope of regulation to scenarios where SOEs’ transactions exhibit anti-competitive
behaviour. This approach marks a significant shift from traditional models of SOE regulation
to a more functional and pragmatic approach in regulating SOEs, focusing on the nature and
intent of the activities rather than merely the ownership structure of the enterprises.

4.5.2 Harvest Approach: A Progressive and Pragmatic Step
Following the discussion on the CPTPP, USMCA, and EU–Vietnam agreements, it is pertinent to
examine the EU–China CAI’s approach to SOEs. The CAI notably diverges from explicitly defin-
ing ‘SOEs’ within its text. Instead, Article 3bis introduces the concept of ‘Covered Entities’,
encompassing a broader range of organizations, including state-controlled enterprises, private
monopolies, and state-subsidized entities. This strategic avoidance of the specific term ‘SOE’
does not diminish the agreement’s regulatory reach over such entities. Like the CPTPP and
USMCA, the CAI subjects these covered entities to the principles of non-discriminatory treat-
ment and commercial consideration in their commercial activities.

By not confining itself to the traditional concept of SOEs, the CAI expands its regulatory scope
to encompass a wider array of entities that could potentially engage in anti-competitive actions,
irrespective of their public or private legal status. This broadened scope is a significant departure
from the more traditional approaches seen in other FTAs. The CAI’s approach is reflective of
what the author describes as a ‘harvest approach’, which deepens and refines the regulation of
SOEs seen in recent FTAs. This approach is threefold:

1. Legacy of the WTO: The CAI acknowledges the relevance of ownership and control criteria
in determining a ‘public body’ but does not consider these factors as decisive. This stance
aligns with, yet goes beyond, the WTO framework.

2. Focus on Competition: The CAI emphasize the criterion of competition to delineate the scope
of entities considered under its regulations, moving away from a strict ownership-based model.

3. Functional Approach: By abandoning a formal definition of SOEs, the CAI adopts a
functional approach, expanding discipline to a broader range of entities. This approach
is particularly significant in the context where SOEs may differ culturally and economically.
The CAI’s approach captures entities based on their trade behaviour’s competitive impact,
offering the flexibility to incorporate a diverse array of entities from various cultural and
economic backgrounds into international trade regulation.

By focusing on the functional impact of entities in the market, the CAI offers a flexible and inclu-
sive framework that could potentially serve as a template for future international regulations,
including the GPA entity coverage negotiation. This approach is particularly relevant in addres-
sing the complexities of modern global trade, where the distinction between public and private
entities is increasingly blurred, and the need for adaptable regulations is paramount.

5. A Proposal for a General Definition of the ‘Covered Entities’
At the time of the OECD discussions on government procurement codes, the EEC (EU as of 2008)
suggested a general definition for use in its public procurement directives, which referred to ‘the
State, the regional and local authorities, and other legal persons constituted under public law’.95

94Article 17.1 CPTPP; Article 22.1 USMCA; Article 11.2.2 EU–Vietnam Trade and Investment Agreements.
95See OECD Report of the February 2–6, 1970 Meeting Doc. TFD/TD/564.
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Regrettably, the OECD Code on Government Procurement did not adopt this suggestion.
With reference to a list of agreed entities, the following was added to Section I (2): ‘These entities
are the national government agencies, or the entities entirely or substantially controlled by
national governments in respect of their purchasing policies.’96 The subsequent GPA negotiations
take the list approach following the OECD Code.97

The Tokyo Round Code in Article I (1) (c), which is similar to the language used by the OECD
Code, states that ‘This Agreement applies to … procurement by the entities under the direct or
substantial control of Parties and other designated entities, with respect to their procurement pro-
cedures and practices.’ Article I of the GPA 1994 states, ‘This Agreement applies to … any pro-
curement by entities covered by this Agreement, as specified in Appendix I.’ The revised GPA
Article II states that ‘covered procurement means procurement for governmental purposes…
by a procuring entity and that is not otherwise excluded from the coverage schedules of each
Party’s annexes to Appendix I’.98

Although the previous GPA negotiations and revisions do not literally provide sufficient
criteria for an entity to be subject to the GPA, those documents do establish the underlying
doctrines to define ‘covered entity’.

5.1 The Implied Consensus on the Definition: Findings from the Annexes of the GPA Parties

5.1.1 Control Doctrine
In the GATT Tokyo Round Code on Government Procurement and its revised amendments, the
definition of a government entity was based on the ‘control doctrine’. The footnote to Article 1 of
the Tokyo Round Code states that ‘entities include agencies, no matter whether the agencies had
independent legal personality or not’.99

Article I:1(c) of the Revised Code states that government procurement refers to procurement
by ‘the entities under the direct or substantial control of Parties and other designated entities, with
respect to their procurement procedures and practice… the entity coverage listed subject to
further negotiation’.100

The ruling of the dispute US – Sonar Mapping concluded that the wording of Article I: 1(a)
suggests that the entity shall have ‘some form of controlling influence over the obtaining of the
product such as payment by the government, government use of or benefit from the product, gov-
ernment possession, etc.’101 Accordingly, in fact, the ‘control doctrine’ has been established as a
substantial constituent of the definition of any covered entity, and the formal identity (such as a
legal personality under public law) of the purchaser has no relevance.

Although a list approach has completely replaced the general ‘control doctrine’ since the GPA
1994, each Party’ entity coverage has de facto applied the ‘control doctrine’.102 For example,
Armenia’s Annex 3 included three groups of legal persons governed by public law: State or com-
munity non-commercial (non-profit) organizations; commercial organizations with over 50% of

96This consensus has been kept in line with the US draft guidelines of the OECD Code on government procurement 1969,
where in Part I 1. (c)(1) it is stated that: ‘A government procurement entity is defined as an agency of the national govern-
ment, or an entity directly or substantially controlled by the national government with respect to its management, financing,
or authority to do business.’

97Most countries were of the opinion that the definition provided in Article III: 8 of the GATT (procurement derogation
from national treatment obligation) was sufficient. However, this assumption of sufficiency is mistaken. The aim of Article
III: 8 is to prevent the circumvention of national treatment obligations and does not have the intention of defining govern-
ment procurement.

98See Article II Scope and Coverage, the revised GPA.
99See Article 1, GATT, Tokyo Round Code on Government Procurement.
100Article I: 1 (c) Tokyo Round Code on Government Procurement.
101US – Sonar Mapping, para. 4.13, 4.5, 4.7.
102In addition to the examples of Armenia and Ukraine, examples could be found in the entity coverage of the EU,

Liechtenstein, and Montenegro.
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government or community shareholding; and legal persons providing public service.103 Ukraine
employs similar descriptions in the footnote to its Annex 3. It states that a covered entity
must meet one of the following criteria: ‘the public authorities, authorities of Crimea, local self-
governance bodies or other administrators of public funds have more than 50% in its authorized
capital, or a majority of the votes in its supreme governing body, or have the right to appoint more
than half of its executive or supervisory body, or in possession of special or exclusive rights granted
by the authorities’.104

The criteria of ‘control’ from the aspects of ownership, financial source, and managerial and
personnel influence reflect the common denominator in the understanding of ‘government
control’ and should be included in the definition of a covered entity.

5.5.2 Competition Doctrine
‘Controlled by government’ is the positive factor of ‘covered entities’. As indicated by the Parties,
procurement by entities characterized by ‘commerciality/competition’ should not be subject to
the GPA. For example, Armenia’s Annex 3 clearly states that a covered entity shall be a non-
commercial/non-profit legal person.105 Moldova, with the same intention, states in its Annex 3
that the entities should be legal entities governed by public law and ‘not having an industrial
or commercial character’.106 In addition, there are also Parties that make similar exceptions in
the notes after the covered entities. The EU, Liechtenstein, and Montenegro state in the
notes that even though an entity is generally a public body, if its procurement in pursuit of listed
activity was exposed to competitive forces in the market concerned, the public body shall not be
covered by the GPA.107 Similarly, Norway states that when directly exposed to competition in
the market to which access is not restricted, the procurement by the entity shall not be subject
to the GPA.108

The competition doctrine is inherently consistent with the general aims and purpose of the
GPA. If any evidence indicates that the ‘public controlled’ entity is committed to a policy of
open, fair, and non-discriminatory procurement and, in practice, had procured goods or services
in a market where competition is indiscriminately open to any suppliers, irrespective of nation-
ality, the entity should not be subject to the GPA because that entity does not restrict competition
opportunity.

Although the ‘control doctrine’ and ‘competition doctrine’ provide us with two guiding prin-
ciples to recognize a ‘covered entity’, the article will not stop and start again to define a ‘covered
entity’.

5.2 A General Premise for the Definition of ‘Covered Entity’: The Line between the ‘Public’ and the
‘Private’

As previously mentioned, the EU proposed a general definition for covered entities during the
negotiations for the OECD code on Government procurement.109 The proposal rests its sugges-
tions on a clear public‒private dualism.

Although the proposal was not accepted, it is worthwhile to stress that the line between the
public and the private is blurry and that a definition of ‘covered entity’ should avoid relying
on the ‘public law’ status. In the late 1930s, Carl Schmitt observed that there are two great dual-
isms in modern legal systems: the dualism of international law and domestic law and the dualism

103See Armenia – Other Entities – Annex 3 GPA.
104See footnote 1 of Ukraine – Other Entities – Annex 3 GPA.
105See Armenia – Other Entities – Annex 3 GPA.
106See Moldova, Republic of – Other Entities – Annex 3 GPA.
107See footnote 1 of Annexes 3 of the EU, Liechtenstein, and Montenegro.
108See Norway – Other Entities – Annex 3 GPA.
109OECD, supra n. 95.
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of public law and private law.110 The two dualisms have been criticized for inconsistency with the
context of globalization and its inability to provide a comprehensive explanation for why public
bodies, such as governments, have become increasingly involved in economic activities, especially
in the public service market through cooperation with the private sector.111

The more interconnection and interdependencies there are between the public and the private,
the greater the possibility of breaking the wall between the public and the private. Categorizing
matters as either ‘public’ or ‘private’ in nature may be partly attributable to the rise of the theory
of ‘State’ in the nineteenth century.112 However, this legal approach became contestable with the
rise of State capitalism after the financial crisis in 2008. That year witnessed the prominent resur-
gence of State investment in enterprises, especially in developing countries. As a result of the
expansion of the State’s role in world trade and investment, a number of developing countries
have increasingly invested in and controlled SOEs rather than privatizing them. Therefore,
SOEs operate in a commercial way and are transformed into subjects of private law, despite
their legal status in public law. While traditional SOEs with prominent levels (over 50%) of gov-
ernment ownership and correspondingly high levels of control still exist, public and private mixed
ownership/control prevail as the dominant ownership/governance structure of SOEs.113 Despite
the differences among SOEs, SOEs are generally regulated under public law, regardless of their
features of transcendence.

In this sense, a clear division between the public and the private is obsolete. Consequently, the
regulation of public‒private mixed entities (especially some commercial SOEs) without a
black-and-white line between the public and the private is truly relevant in GPA accession
negotiations.

5.2.1 The Regulation of Public‒Private Mixed Entities in the WTO Context
As a part of public law (international economic law), WTO Agreements have specific provisions
dealing with the trade practices of public bodies or their equivalent bodies, such as State-owned
trading enterprises, State monopolies, and public bodies in GATT Article XVII, GATS Article
XVIII: (h) or SCM Article 1.

Owing to the generality of those articles as well as the complexity and novelty of current world
economic activity, the WTO adjudicatory body has also tried to explore and explain the meaning
of those notions by distinguishing the relationship between public and private. What can be
clearly seen in those efforts is that attempts have been made to attribute the responsibility to a
non-State actor as an instrumentality of the State by referring to the principle of State responsi-
bility in Article 5 of the International Law Commission, although it is also recognized that Article
5 does not attempt to identify the scope of ‘government authority’.114

More interestingly, it is recognized that ‘substantial impact on competition’115 is the ultimate
concerning factor in considering whether a private body should be subject to WTO discipline.
One of the main difficulties with the line of reasoning in the above articles is that the WTO agree-
ments do not clearly define public‒private mixed entities that carry features of both sides (the
public and the private), such as SOEs, nor does the adjudicatory body have the competence to
provide a reference for identifying public‒private mixed entities. Nevertheless, those efforts

110C. Schmitt (2014) ‘On the Two Great “Dualisms” of Today’s Legal System (1939)’, Positions and concepts, in the struggle
with Weimar – Geneva – Versailles 1923–1939, 4th edn. Duncker & Humblot, 298.

111I.J. Sand (2013) ‘Globalization and the Transcendence of the Public/Private Divide – What Is Public Law under
Conditions of Globalization?’, in C. Mac Amhlaigh, C. Michelon, and N. Walker (eds.), After Public Law. Oxford
University Press, 202.

112M.J. Horwitz (1982) ‘The History of the Public/Private Distinction’, University of Pennsylvania Law Review 130, 1423.
113Bruton et al., supra n. 77, 92, 104, 107.
114See the International Law Commission, Commentaries to the Draft Articles on Responsibility of States for Internationally

Wrongful Acts, vol II Part Two (A/CN4/SER, 2001), para. 31–42.
115China–Electronic Payment Services, para. 7.587.
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demonstrate the intriguing interconnection and interdependencies between the public and pri-
vate sectors in international trade. In view of this, the discipline of public‒private mixed entities
is better for not adopting a rigid formalism approach based on its legal status.

5.2.2 A Functionalist Understanding of SOEs
A definition of ‘covered entities’ should be based on the common denominator of the current
coverage schedules to win political acceptance by the GPA Parties.116 The common denominator
reflects the consensus of the GPA Parties, namely, the ‘control doctrine’ and the ‘competition
doctrine’, as concluded in the previous section.

In addition, the definition should be inherently consistent with the aims and purposes of the
GPA/WTO. An equivalent of Article I and Article III of the GATT can be found in GPA Article
III, entitled ‘National treatment and non-discrimination’.117 Besides, the recital of the agreement
is crucial, as it usually states the aims and purpose of the agreement. The recital of the GPA
clearly states that the agreement is ‘with a view to achieving greater liberalization and expansion
of, and improving, the framework for, the conduct of international trade’. These words expressly
indicate the goal of gaining market access for further trade liberalization.

It is under this general premise that legal interpreters of Korea–Procurement have inferred that
an entity should not be subject to the GPA rules if it has been privatized and is without govern-
ment control or has effectively eliminated government influence.118 An inclusive definition
should try to capture all the entities that could jeopardize the liberalization of government pro-
curement, while at the same time exempting those entities that have no adverse effect on free
competition. Therefore, the definition is supposed to potentially deepen the integration of the
international government procurement market.

In such a sense, the EU Public Procurement Directives are a good case at the point of positive
integration of government procurement regulations and therefore can provide experience to bor-
row. In the EU Public Procurement Directive, the ‘contracting bodies’ consist of three categories:
‘government/public authorities, public undertakings, and other undertakings granted special or
exclusive rights operating in the utilities sectors’. In addition to clear definitions in the
Directive, the Court of Justice of the European Union (CJEU) has vigorously interpreted those
definitions with a functional approach on a case-by-case basis under the general aim and purpose
of eliminating market barriers between Member States and promoting competition in the EU
public market. Clear definition together with the functional interpretation of the definition of
purchasing bodies under EU public procurement law enhances the integration process of the
EU public procurement market.

Unlike the EU, which has developed integration among Member States, the WTO itself has no
authority to take initiatives in trade policy-making or trade agreement negotiation. The Dispute
Settlement Body does not have the same competence in law-making as the EU legislators do. It
can only rely on treaty texts, customary international law, and the general principles of inter-
national law for literal interpretation but is not allowed to actively harmonize its members’
trade policies or establish the meaning of the rules by purposive interpretation.

116See H. Owada (2015) ‘Problems of Interaction Between the International and Domestic Legal Orders’, Asian Journal of
International Law 5, 246. See also A. von Bogdandy, M. Goldmann, and I. Venzke (2017) ‘From Public International to
International Public Law: Translating World Public Opinion into International Public Authority’, European Journal of
International Law 28, 115.

117Arrowsmith argues that, in a broad sense, international institutions pursue political objectives rather than the applica-
tion of largely predetermined law. In particular, as a WTO negotiation forum, the GPA appears as a set of bilateral agree-
ments. For this reason, even if non-discrimination as a comprehensive principle generates detailed tendering procedures, the
degree of differentiation between norms and principles is lower than it would be at a national and European level.
Arrowsmith, supra n. 11, 160.

118Korea–Procurement, supra n. 58, p. 3541.
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Therefore, on the one hand, it is imperative that the GPA Parties can introduce a definition of
the ‘covered entity’ reflecting their political will and, on the other hand, take a functional
approach to incorporate the ‘control doctrine’ and the ‘competition doctrine’ into the structure
of the legal definition. Otherwise, with the current list approach, entity coverage is under-
included because some public SOEs are not covered, while with a functionalist approach, the
‘competition’ assessment can exclude commercial SOEs from GPA obligations, avoiding the
risk of over-inclusiveness.

In the following section, the author will explain how to incorporate the two doctrines into a
rule for establishing a definition.

5.3 The Legal Structure of the Definition: General Scope and Escape Clause

In the above sections, the author explained the premise that should be kept in mind when making
a definition as well as the two guiding principles governing the definition process. Then, we move
to the following problem: what should the definition look like? Namely, as a rule to be suggested
for the GPA, what is the legal structure of the suggested definition?

5.3.1 Harmonizing Approach
Generally, there are three WTO rule-making approaches to bridge divergences among the
members.

If the divergence is over technical standards or a procedural issue, WTO law will take a har-
monizing approach,119 since these problems need minimum standards for the application of an
integral rule. This creates a prominent level of efficiency and guarantees legal security in inter-
national trade. For example, the TBT (Agreement on Technical Barriers to Trade) Committee
has developed a set of detailed recommendations and decisions regarding the notification of reg-
ulations, procedures for assessing conformity, and mechanisms for responding to information
provided and requests regarding domestic regulatory programs.120 Similarly, the SPS (Sanitary
and Phytosanitary Measures) Committee has been developing a set of procedures to enhance
the transparency of special and differential treatment in favour of developing countries.121

The harmonization approach aims to produce an integrated rule that applies with fewer excep-
tions. Despite the advantage of thoroughness by means of harmonization, international rule-
making, of which the WTO law is part, has to respect sovereignty, and thus, it is not always
easy to obtain across-the-board agreement on legal harmonization. If the divergence is immedi-
ately related to a specific trade commitment (for example, tariff reduction), negotiators implicitly
or explicitly rely on an assessment of national market forces to ensure that markets are nationally
beneficial. In this situation, a second approach is preferable to moderate divergences between
countries, such as bilateral trade agreements or regional trade agreements. Continuous bilateral
‘trades’ or ‘swaps’ generate trade creation in more extensive trade areas (where there is a lack
of universal consensus in the overall WTO community), as a result of which it is possible for
the divergences between signatories to be significantly narrowed.

119On the harmonization approach, see D.W. Leebron (1996) ‘Lying down with Procrusters: An Analysis of
Harmonization Claims’, in J. Bhagwati and R.E. Hudec (eds.), Fair Trade and Harmonization: Prerequisites for free trade?,
vol. I. Cambridge: MIT Press, 47–117.

120See e.g. WTO, Decisions and Recommendations Adopted by the Committee since 1 January 1995: Note by the
Secretariat, adopted 8 March 2017, G/TBT/1/Rev. p. 13. See also Frieder Roessler (1996) ‘Diverging Domestic Policies
and Multilateral Trade Integration’, in J.N. Bhagwati and R.E. Hudec (eds.), Fair Trade and Harmonization: Prerequisites
for Free Trade?, reprint, Cambridge: MIT Press, 1996, 21–56. The Agreement on Technical Barriers to Trade is the first effort
to harmonies, and demands are increasing.

121See WTO Committee on Sanitary and Phytosanitary Measures, Recommended Procedures for Implementing the
Transparency Obligations of the SPS Agreement (Article 7), adopted 20 June 2008, G/SPS/7/Rev.3.
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Statistics prove that FTAs successfully lower tariff rates and reduce by 30–60%non-tariff bar-
riers in manufacturing industries through the employment of bilateral tariffs and non-tariff bar-
riers.122 Moreover, FTAs are often signed by a smaller number of countries that share more
extensive common interests. The extensive common concerns or interests enable a stronger
sense of ‘community’, which lays the foundation for a broader consensus on tariffs, non-tariff
barriers (including discriminatory government procurement policies), intellectual property,
labour standards, e-commerce, and so forth.

Particularly in cases of divergences in the GPA’s expansion of its coverage, interestingly, trade
commitments made by GPA Parties under bilateral trade agreements are usually more generous
than those made under the GPA. The history of GPA negotiation indicates a lack of consensus,
and a lack of interest in even a general harmonization in the field of government procurement,
and its plurilateral nature will not change in the near future.123 However, a number of FTAs have
included provisions for more flexible or advanced government procurement procedures124 or
even further trade commitments. For example, the EU has also signed several bilateral agreements
providing more extensive coverage on government procurement than it dictated under the GPA.

5.3.2 Buffering/Escape-Clause Mechanism
In contrast to the general harmonization approach, the second approach tries to obtain any pos-
sible consensus in a much smaller group, which is less ambitious but very practical. If general
harmonization is the ultimate goal, the second approach is preferable as a starting point for
the achievement of further extended consensus in the future. Those consensuses in FTAs indicate
that there could be improved rules or criteria that help to broaden the degree of harmonization in
the international government procurement market; at least practically, the trade commitment
made in bilateral agreements proves that they are willing and able to offer broader market access.

If consensus is rare and the divergence is difficult to reconcile (for example, in intractable trade
topics, such as e-commerce and agriculture), buffering/escape-clause mechanisms are useful for
rule-making. This approach is based on the recognition that the world economy always consists
of different economic systems. In order to push nations towards greater cooperation, the interface
between different economies could be realized by institutional or legal means, seeking common
ground while reserving differences.125 Where there is full consensus, a general applicability of
rules would be envisaged, while where there is substantial divergence, there would be an escape
clause.

The buffering or escape-clause mechanisms allow ‘derogations’ from the general WTO obliga-
tion of non-discrimination on the basis of a legitimate domestic policy.126 Apart from those

122For statistics and empirical assessment of the contribution of free trade agreements, see K. Hayakawa and F. Kimura
(2014) ‘How Do Free Trade Agreements Reduce Tariff Rates and Non-Tariff Barriers?’, Institute of Developing Economics,
1–3.

123B.M. Hoekman and P.C. Mavroidis (2015) ‘WTO “à La Carte” or “Menu Du Jour”? Assessing the Case for More
Plurilateral Agreements’, European Journal of International Law 26, 319, 324.

124For example, in the Enhanced Partnership and Cooperation Agreement between the EU (EPCA 2017) and Kazakhstan
and the EU–Armenia Comprehensive and Enhanced Partnership Agreement (CEPA 2017), there are provisions for a stand-
still in the contracting stage (CEPA Article 271.6), the debriefing procedures (Article 134 EUEPCA Article 162 CEPA),
abnormally low tenders (EPCA Article 132.6), and international labour standards (CEPA Article 274). See Official
Journal L29 Volume 29 and JOIN(2017) 37 final.

125See further, J.H. Jackson (1998) ‘Global Economics and International Economic Law’, Journal of International Economic
Law 1, 21.

126One example of the buffering mechanism is the phase-out mechanism for chlorofluorocarbons (CFCs) included in the
1987 Montreal Protocol on Substances that Deplete the Ozone Layer. See UN, Montreal Protocol on Substances that Deplete
the Ozone Layer, Montreal, 16 September 1987. Another example of a general rule with a certain number of justifiable
exemptions (actionable subsidies) is the prohibition of subsidies. See Article 8 of SCM. Negotiating Group on Subsidies
and Countervailing Measures, Problems in The Area of Subsidies and Countervailing Measures. Note by the Secretariat,
MTN.GNG/NG10/W/3. Some scholars argued that an excessive number of this type of escape clause or buffering space
would jeopardize the rule of law in the WTO and would be detrimental to future harmonization. See e.g., F. Roessler
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justifiable exemptions, the WTO obligation should generally apply. Those exceptions could be
included in a general rule as a justification (not falling within the scope of application of a general
obligation). The buffering mechanism accommodates the diversities of national economies and
thereby is more acceptable by WTO members than the other two approaches.

5.3.3 The Mixed Approach for GPA Entity Coverage: General Scope and Escape Clauses
The above three approaches are, of course, not mutually exclusive. In the case of the GPA, a gen-
eral harmonization has been realized in some aspects of the procedural rules, such as tendering
procedures and other transparency notification obligations (since it is required that every acced-
ing Party ensures that its domestic government procurement law is consistent with the GPA
rules).127

With regard to the coverage and scope of the GPA, there are always divergences on whether
harmonized criteria on the sub-government entities and ‘other entities’ should be adopted.128 As
previously mentioned, in the bilateral agreements between WTO members – for example, the
bilateral agreements between the EU and Singapore, Canada, the US, etc. – the coverage of sub-
government entities and other entities has been further expanded.129 It is argued that the
expanded entity coverage in bilateral agreements concerning the government procurement mar-
ket represents the possibility of further harmonization on the issue of entity coverage among the
GPA Parties.

Although it would be unlikely in the immediate future to achieve a multilateral consensus on
the liberalization of the international government procurement market,130 the GPA entity cover-
age could achieve further expansion by adopting a definition with a general scope and an escape
clause. For the reason that there are divergences in the coverage of ‘other entities’ among the GPA
Parties and disparities typically in the regulations of SOEs and their equivalents between the
WTO members, a general rule can assume that all publicly controlled or influenced entities
are presumably covered by the GPA, with an escape clause that the entity can rebut this presump-
tion if it can prove that, despite being under public control or public influence, its procurement
activities are exposed to effective market competition. This escape clause or justification
could accommodate new members with large state sectors, such as China, Poland, Russia,
and Vietnam, or large sovereign wealth funds, such as the UAE or other similar kinds of large
public‒private mixed entities. Therefore, a primary conclusion is that the legal structure of
the definition of a ‘covered entity’ consists of two parts: a general scope clause and an
escape clause.

(1998) ‘Domestic Policy Objectives and the Multilateral Trade Order: Lessons from the Past’, University of Pennsylvania
Journal of International Economic Law 19, 524–526.

127See the Committee on Government Procurement, Checklist of Issues for Provision of Information Relating to Accession to
the Agreement on Government Procurement,adopted 21 June 2000, GPA/35, para. 16–24.

128The delegates of each GPA Party raised concerns about harmonized criteria for sub-government entities and other
entities in 2004, and this matter is still under negotiation. Matters of concern include ‘whether there should be a uniform
level of coverage of the entities covered by the GPA’ and ‘whether there should be greater harmonisation of the way entities
are described, in particular, whether Annex 2 and Annex 3 should be structured on a uniform definition’. See Committee on
Government Procurement, Modalities for the Negotiations on Extension of Coverage and Elimination of Discriminatory
Measures and Practices, adopted 19 July 2004 GPA/79.

129To take the EU preferential trade agreement as an example: on 13 February 2019, the European Parliament approved
the EU–Singapore Free Trade Agreement. In the EU–Singapore Free Trade Agreement, generally, the Parties extended their
coverage of central government entities, utilities, and other entities, including public‒private partnerships and services. The
EU gave Singapore access to nearly 200 central entities that it withholds under the GPA, and Singapore listed 54 entities in
contrast to its GPA coverage of 23 entities. In the EU–Canada Free Trade Agreement, implemented in October 2017, the EU
expanded its coverage, especially with respect to sub-central and other entities. Similarly, in the EU–Japan Economic
Partnership Agreement, entered into force on 30 January 2019, the coverage was expanded, particularly in the railways sector
and in sub-central coverage.

130See the analysis of the GPA in the near future in nAnderson and Arrowsmith, supra n. 8, 8.
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5.4 The Primary Function of the Definition: Trade Rules or Competition Rules?

In addition to the legal structure, the next fundamental question worth asking is whether the
primary function of the definition of the ‘covered entity’ serves the purpose of eliminating
trade barriers, promoting competition in the field of the government procurement market, or
both. The question is fundamental because there should always be a legislative purpose to
guide rule drafting.

Whether government procurement rules are ‘trade rules’ or ‘competition rules’ is conceptually
and practically relevant. First, trade-related rules seek to remove barriers to trade and safeguard
trade opportunities, while competition-related rules focus on avoiding competition distortion and
protecting the competitive process in the market.131 From a practical perspective, a definition
with the effect of promoting competition inherently requires an assessment of the impact of
the competition particular markets, whether potential or actual, and therefore, it demands a
more refined and sophisticated set of criteria. These differences have implications for the
means and mechanisms employed by the two kinds of rules.

The EU public procurement rules are a good example to demonstrate the difference between
trade rules and competition rules. As an integrated part of the Internal Market rules, the EU pub-
lic procurement regulations serve to establish a ‘public market’ within the EU; accordingly, the
EU public procurement rules primarily safeguard market access.132 The definition of ‘contracting
entities’ (including ‘contracting authorities’, ‘the bodies governed by public law’, ‘public under-
takings’, and ‘undertakings with special or exclusive rights’) has properly encompassed entities
that could set trade barriers. A large amount of CJEU jurisprudence has established a broader
understanding of this concept to encompass all entities that could hinder the integration of
the EU Internal Market.133 Therefore, overall, the EU public procurement rules are trade rules.

More obviously, the WTO rules are trade rules to ensure equal competition opportunities (in a
liberalized trade market). Article III GATT represents the most important legal reference for
securing this ‘equal competition’.134 The GPA, as a set of regulations of the non-tariff barriers,
is intended to achieve the general aim of ‘equal competition conditions’. Therefore, the definition
of the ‘covered entity’ under the GPA should certainly remain compatible with the aim of general
trade liberalization, as was expressed in a mandate to expand the entity coverage of the GPA.135

On the basis of the above discussion on trade rules, theoretically, the GPA could expand its
entity coverage to all entities that are able to set trade barriers, as the EU public procurement reg-
ulations do. In the context of this research, the ‘theoretically expansive’ entity coverage is exactly

131See OECD Joint Group on Trade and Competition, Consistencies and Inconsistencies between Trade and Competition
Policies, COM/TD/DAFFE/CLP(98)25/FINAL, 1999, OECD, Paris, para. 18.

132Since the European Commission introduced the Single European Act, public procurement regulation has been identi-
fied as one of the economic and legal measures supporting the achievement of an integrated public market in the European
Union.

133The definition of ‘bodies governed by public law’ refers to entities that are not part of the government but operate under
public law with a general interest but not commercial interests. CJEU case law has established a functional interpretation in
the spirit of competition and non-discrimination. See Article 2 (4) Directive 2014/24/EU, and case law such as Case C-380/98
The Queen v HM Treasury, ex parte The University of Cambridge (2000) ECR I-0803, para. 20.

134Article III of the GATT is mainly about safeguarding competitive opportunities. In the case of Korea–Beef, the Appellate
Body affirmed the conventional idea that Article III GATT (non-discrimination) only protects the expectation of market
access (namely, competition opportunities), whereas actual effects on trade flow and trade volume (namely, the trade) are
not relevant. The Appellate Body went further to analyse the dual retailer system’s impact on competitors (namely, the effects
on the competition process). In doing so, the Appellate Body made it clear that Article III only protects the expectation of
market access (namely, competition opportunities between foreign supplies and domestic supplies), thus the actual effects on
the flow and the volume of trade (the actual impact on competition process) are irrelevant. See Appellate Report, Japan–Taxes
on Alcoholic Beverages, adopted 4 October 1996, WT/DS8/AB/R, WT/DS10/AB/R, WT/DS11/AB/R, para. 16 and Appellate
Body, European Communities –Measures Affecting Asbestos And Asbestos-Containing Products, adopted 12 March 2001, WT/
DS135/AB/R, para. 97.

135Article XXII-Final Provision, the revised GPA, para. 7.
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defined as the ‘general scope’ of the proposed definition of the ‘covered entity’, which presumably
includes all entities that set trade barriers in the international government procurement market.

5.4.1 The Interplay between Trade Rules and Competition Rules
Furthermore, the GPA/WTO and the EU public procurement regulations are at the interface of
trade rules and competition rules. Trade policies and competition policies should be inextricably
linked as required to promote the equality of competitive opportunities for WTO members, and
the boundaries between the two have to some extent merged.136 As a result, trade liberalization
policy and general competition policy usually coexist, and the convergence of trade rules and
competition rules in the two legal systems is increasing.137 The consensus on the interaction
of trade policy and competition policy within the multilateral trading system has been expressed
in many contexts138 and provides a basis for the GPA to incorporate a competition legal
technique in the definition of the ‘covered entity’.

With the aim of maintaining an integrated ‘public market’ within the EU, EU Public
Procurement Directives borrow from EU competition law in defining a ‘contracting entity’, par-
ticularly the explanation of ‘bodies governed by public law’, ‘public undertakings’, and ‘undertak-
ings granted with special or exclusive rights’, operating in the utilities sectors. These definitions
elaborate detailed criteria on whether the procuring entity is under government control and
detailed tests to discern whether the control could lead to a loss of commercial freedom to the
extent that the entity may not make a procurement decision on the basis of considerations of
competition. These criteria of public control are specifically derived from managerial, financial,
or personnel aspects, and the distortion of competition refers to the EU competition rules.139

Both the WTO and the EU legal systems maintain an aim to promote trade liberalization
among their members; moreover, there are many signs of the convergence of trade rules and
competition rules in both the WTO and the EU legal systems.

Therefore, the GPA can borrow the experience from the EU by making a reference to compe-
tition rules. For example, in the EU context, both Internal Market rules and competition rules are
convergent under the goal of liberating the economic forces in the Internal Market. Moreover, the
aim of creating an Internal Market constitutes a unifying thread or, at least, an interface between
EU internal trade law and EU competition law.140 This conclusion also applies to the GPA. In the
neoliberal context, trade liberalization and the principle of non-discrimination are compatible
with the promotion of competition. Trade rules and competition rules could be applied consist-
ently for the same purpose without conflicting with each other. Thus, the GPA/WTO should take
the EU public procurement rules as a model to incorporate competition rule techniques where
appropriate.

In the next section, the elements of competition law will be introduced into the GPA definition
of ‘covered entity’ to avoid the over-inclusion of entities that compete under normal market con-
ditions, thereby avoiding the imposition of trade barriers in the international government pro-
curement market.

136See the WTO documents WT/WGTCP/W/2, para. 7 and WT/WGTCP/M/3, para. 4.
137See K. Mortelmans (2001) ‘Towards Convergence in the Application of the Rules on Free Movement and on

Competition?’, Common Market Law Review 613.
138For example, in the discussions of the WTO Working Group on the Interaction between Trade and Competition

Policies, it was generally recognized that non-discrimination, transparency, and procedural fairness are principles common
to both competition law and the multilateral trading system. See communications from Hong Kong, Canada, the EU,
Switzerland, Brazil, Japan, India, the US, and so forth in the WTO documents, issued in the series WT/WGTCP/-. See
also Working Group on the Interaction between Trade and Competition Policy, Draft Report (1997) to the General
Council, adopted 25 November 1997, WT/WGTCP/W/49.

139See Article 2(4), Directive 2014/24/EU, and Article 4, Directive 2014/25/EU.
140D. O’Keeffe and A. Bavasso (2000) ‘Four Freedoms, One Market and National Competence: In Search of a Dividing

Line’, in M. Andenas and D. Fairgrieve (eds.), Judicial Review in International Perspective: Liber Amicorum in Honour of
Lord Slynn of Hadley. London: Aspen, 541–543.
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5.5 The Conceptual Framework of the Definition

A conceptual framework for the identification of features and characteristics of ‘covered entities’
in procurement activities in the WTO legal system offers a benchmark for outlining the features
of a government-controlled, non-competing entity that can serve as a reference for accession
negotiations.

5.5.1 The General Scope: Public Control
To date, there is only one WTO appellate body report on trade measures affecting ‘government
procurement’. This adjudicatory report raised questions about the coverage of an entity under
governmental control and provided a reference for clarifying the notion of a ‘government entity’
in the GPA.

On 17 March 1999, the United States requested that the Dispute Settlement Body establish a
panel to examine certain procurement practices of entities concerning the procurement of airport
construction for Inchon International Airport (IIA) in Korea, pursuant to Article XXII of the
GPA. Three entities were responsible for the IIA procurement: KAA, KOAC, and IIAC.141 One
of the debated issues was whether the entities that had borne procurement responsibility for
the project since its inception were ‘covered entities’ under the GPA.142

The US argued that a ‘control’ test must be applied to determine whether the unlisted entity
should be subject to the Agreement. If the unlisted entity was controlled by a listed entity, the
GPA rules must apply. ‘Direct or substantial control’ is intended to encompass not only govern-
mental entities but also quasi-governmental purchasing agents.143

Korea contested the proposed test, arguing that there was no normative rule relating to direct
control, either in the Korean Schedule or in GPA provisions. The question was further narrowed
to whether there were some criteria exogenous to the Schedules that could serve as a normative
rule for direct guidance on what is covered by a GPA signatory’s commitments and for the scope
of legitimate expectation.144

The Panel did not adopt the US position that a ‘control test’ should be read into the GPA.
However, the Panel accepted that ‘control’ of one entity over another could be a relevant criterion
for determining the coverage of the GPA and could also be relevant to the determination of which
is a ‘governmental entity’.145

It was argued that applying a broadly defined ‘control’ test to expose the control structure of
the entity could result in the Parties being unable to access sufficient evidence to substantiate a
claim of violation under the GPA obligations. Transparency would be a further problem. In add-
ition, if the judgement of ‘control’ was made by referring to national laws, Parties could be bur-
dened with disputes over the understanding or interpretation of rules. Thus, if ‘control’ criteria
were included in the GPA as one of the determinants but not determinative of GPA coverage, the
criteria must be clear and avoid normative notions that are too abstract.

A government has a variety of ways to influence or control an entity, and no two governments
exercise that influence or control in the same way. Thus, a multi-dimensional framework is rele-
vant in demonstrating the existence of effective government control over an entity while avoiding
a focus on one single core characteristic at the expense of neglecting other relevant characteristics.
In contrast, a formal approach that regards one specific dimension, such as formal legal status or
ownership, as essential to identifying public control is not reliable, as the absence of an express

141KAA stands for Korea Airports Authority; KOACA stands for The Korea Airport Construction Authority. IIAC stands
for The Inchon International Airport Corporation.

142Korea – Procurement, para. 2.1.
143Korea – Procurement, para. 7.54.
144Korea – Procurement, para. 7.29.
145Korea – Procurement, para. 7.56, 7.57.
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legal status or statutory delegation of government authority does not necessarily preclude a find-
ing that an entity is a public body or government body.146

There is a minor difference in the criteria employed to identify the existence of public control
in the approaches of the US, the EU, UNCITRAL, and the WTO Committee on Government
Procurement. The government procurement regulations in the four above-mentioned approaches
(namely, those of the US, the EU, the GPA, and the UNCITRAL) generally identify the existence
of government control in the form of two tiers:

(1) The external tier. This includes legal and formal constraints over the entity, namely, legal
statutes, hierarchical or bureaucratical supervision by governments, public financing, and
provision of public goods.147

(2) The internal tier. This includes the freedom of management and appointment of person-
nel. Although all four approaches cite these two factors, only the EU has elaborated fur-
ther details. For example, in both the definition and in the relevant CJEU jurisprudence,
the EU refers to a ‘body governed by public law’ and a ‘public undertaking’ operating in
the utilities sector and stipulates that half of the members of the administrative, manager-
ial, or supervisory board are appointed by a public authority. ‘Public control’ is easily rec-
ognizable among the above factors, but under the GPA obligation, the simple existence of
such control does not suffice; it must also be demonstrated that the causal link between
the control and the outcome of loss of commerciality prevents competition under normal
market conditions.

The author wishes to emphasize the significance of this point, especially in cases where recogni-
tion of the coverage of public SOEs and commercial SOEs under the GPA obligation is in ques-
tion. Both kinds of SOE match the characteristics of the external tier and the internal tier.
However, it is not enough to distinguish their obligation under the GPA based only on the ‘con-
trol test’. With regard to entity coverage, it is necessary to conduct a further test to see whether
the control is ‘effective’ to the extent that the entity cannot compete under normal market con-
ditions (presumably not setting trade barriers); therefore, it must be excluded from the GPA
application.

5.5.2 The Escape Conditions: Assessment of Competition
Government control/invention often has a positive effect only when the control/invention pro-
motes competition instead of obstructing it. Therefore, the competition paradigm, as an accre-
dited proxy, can be used to examine the economic effects of public or political influence over
an entity. It is especially useful as a central criterion in assessing whether public control or influ-
ence is so extensive or effective that it directs the entity to apply discriminatory or preferential
practices in government procurement activities as governments do.

Taking ‘competition’ as a benchmark, if an enterprise competes in a contestable market, it is
unlikely to afford the luxury of procuring intermediate service inputs from any but the most
competitive seller. Thus, anon-competitive market would seem to be a necessary condition
for a distorted procurement decision. The distortion could have two sources: de jure distor-
tion, namely, through government regulatory policies, such as granting special or exclusive

146The Appellate Body has observed that ‘what matters is whether an entity is vested with the authority to exercise gov-
ernment functions, rather than how that is achieved’ See Appellate Body Report, United States – Countervailing Measures on
Certain Hot-Rolled Carbon Steel Flat Products from India, WT/DS436/AB/R, adopted 19 December 2014, DSR 2014:V,
p. 1727, para. 4.10. See also US–Anti-Dumping and Countervailing Duties (China), para. 318.

147Mathieson, supra n. 17, 246–247. United Nations Commission on International Trade Law (2012) Guide to Enactment
of the UNCITRAL Model Law on Public Procurement (2012), Part 2. Commentary on the text of the UNCITRAL Model Law
on Public Procurement, para. 58–59. Blank and Marceau, supra n. 17, 112–113.
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rights in the relevant market, or de facto distortion, namely, anti-competitive practices on the
part of enterprises enjoying significant market power.

In regard to the source of de jure distortion, the exclusivity arrangement has the most obvious
impact on the contestability of the market. Therefore, an entity vested with special or exclusive
rights by the State should generally be subject to the GPA regulations. Similarly, due to its dis-
torting effect on trade, the granting of special or exclusive rights is also subject to regulation
under Article XVII: 1(a) GATT (State trading enterprise) and Article VIII:1 GATS (monopoly
supplier). However, if the entity with special or exclusive rights could otherwise prove that despite
its vested rights, it competes in the market without any difference from other commercial entities,
the entity could be exempt from the GPA obligations with a justification.

In addition to the exclusivity arrangement, if public monopolies or public-controlled or
public-influenced entities enjoy a dominant market position in a highly concentrated market,
it would preferably subject these kinds of entities to regulation under the GPA as they supposedly
face little competitive pressure and would have no motivation to compete in the market.148

Furthermore, the higher the concentration is, the lower the possibility that these entities compete
in the market and the higher the possibility that public control or influence can effectively lead
these entities to apply a discriminatory procurement policy. For this concern, the structure of the
market in which the entity participates is a core indicator of its contestability.

A crucial prerequisite of market analysis is defining the relevant product and the geographical
market. Plainly, the economic definition of a ‘market’ is ‘the area of economic activity in which
buyers and sellers come together, and [in which] the force of supply and demand affects
prices’.149 However, as the definition of a ‘market’ serves to support a specific legal analysis,
that legal analysis of the market must take precedence over an economic analysis.150

Specifically, for the purpose of rule-making, the relevant market should generally be delineated
in legal terms rather than economic terms. For that reason, the Appellate Body indicated
under the SCM agreement that the term ‘market’ is used to refer to a particular Party, even if
it is clear that there is a global market for the product at issue.151 Likewise, the relevant market

148In a high market-concentration scenario, the dominant entity, which has a bigger market share, has much greater lee-
way to make irrational procurement decisions because it faces little competitive pressure from its smaller competitors.
Mathieson, supra n. 14 (2010) 263.

149See Appellate Body Report, United States – Subsidies on Upland Cotton, WT/DS267/AB/R, adopted 21 March 2005,
DSR 2005:I, p. 3, para. 408.

150It should also be clear that a specific definition of the ‘relevant market’ should not be the objective of WTO rule-
making. From the client’s perspective, WTO rule-making could blend economic concepts to achieve security and predictabil-
ity whilst avoiding circumvention, but the rules must also be sufficiently general and flexible to accommodate real-world
examples. From the perspective of the Appellate Body, data collection is a problem for the WTO’s evidence-intensive eco-
nomic analyses. From the perspective of the complainant member, when a breach of a national treatment obligation is
shown, the complainant would prefer a general legal rule rather than an overly specific rule with a requirement of economic
evidence. From the third Party’s perspective, the more a legal approach demands facts and evidence, the more likely it is that a
third Party may join the case or voice another complaint proceeding from the facts. Keeping this balance in mind, the author
of this research will not simply use economic terms, such as ‘market and competition’, as a general proxy, while leaving the
economic analysis to the adjudicators. For further reasons why a legal rule with facts is more desirable than a specific eco-
nomic criterion in WTO rule-making, see J. Flett (2017) ‘The Client’s Perspective’, in M. Jansen, J. Pauwelyn and T.H.
Carpenter (eds.), The Use of Economics in International Trade and Investments Disputes. Cambridge University Press, 83–97.

151SCM Agreement, Article 6.3(a) (The Market of the Subsidizing Member), and Article 6.3(b) (A Third Country Market).
Appellate Body Report, European Communities and Certain Member States –Measures Affecting Trade in Large Civil Aircraft,
WT/DS316/AB/R, adopted 1 June 2011, DSR 2011:I, p. 7, para. 1117. The appellate body stated that ‘the manner in which the
geographic dimension of a market is determined will depend on a number of factors: in some cases, the geographic market
may extend to cover the entire country concerned; in others, an analysis of the conditions of competition for sales of the
product in question may provide an appropriate foundation for a finding that a geographic market exists within that area,
for example, a region. There may also be cases where the geographic dimension of a particular market exceeds national
boundaries or could be the world market, even though Articles 6.3(a) and 6.3(b) would focus the analysis of displacement
and impedance on the territory of the subsidizing Member or third countries involved.’
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here generally refers to the market of the relevant GPA Parties. In regard to a specific context, a
specific refinement should be left to the Parties of a specific dispute.

In addition to the scope of the ‘market’, the market shares of an entity and the overall level of
concentration in that market must be investigated to support the assessment of the entity’s com-
petitive situation in that market. If a publicly controlled entity has dominant market power in a
concentrated market, it is highly likely that the entity could apply discriminatory or preferential
measures in making government procurement decisions rather than making the most cost-
effective procurement decisions based on commercial considerations.

The utilities market is a typical case in point. Utilities sectors are characteristically network
industries, in which the market is usually concentrated for the purpose of having a large-scale
economic effect. As a concentrated market, the competition in the utilities market is unlike
that of other private markets. Moreover, as utilities are essential services that play a vital role
in economic and social development, they are often regulated by government control or influ-
enced by government policies through public ownership, price control, licensing, and so forth.
As a result, those legal or policy barriers limit the number of competitors that can serve the mar-
ket; moreover, technical barriers to entry, including sunk costs, could further limit the number of
new competitors.

Accordingly, utilities operators should presumably be covered under the GPA due to its non-
competitive nature. These arguments can also find supporting evidence in the entity coverage
schedules of GPA Parties, such as the EU, Liechtenstein, and Montenegro. Moreover, the EU
Directive 2014/25/EU specifically subjects the procurement in utilities sectors by public undertak-
ings and undertakings with special or exclusive rights to a non-discrimination obligation.

Another condition for the invocation of the GPA obligation is that the procurement of the
non-competing entity must be larger than the domestic supply under non-discriminatory equi-
librium. Under this condition, shifting the procurement of this non-competing entity towards
domestic suppliers (by exclusionary or preferential government procurement measures) may
have a trade effect, namely, by increasing domestic supply and reducing imports. The economic
analysis of Robert and Baldwin demonstrated that when government demand does not exceed
domestic supply and when domestic products and foreign supplies are perfect substitutes for
one another in a perfectly competitive market, the government needs to import from a foreign
supplier. In this situation, excluding imports for domestic supply is merely a process of replace-
ment (i.e., government imports are replaced by private imports).

Therefore, if the procurement demands are smaller than the domestic supply, discriminatory
government procurement does not have a distorting effect. The conclusion also applies to the
situation when the procurement can also be supplied from a foreign oligopoly and when the
domestic supply and foreign supply are heterogeneous.152 Thus, discriminatory government pro-
curement would have a trade distortion effect, which is of concern to the GPA. Governments have
traditionally espoused the belief that reserving procurement contracts for domestic suppliers
could serve as a catalyst for stimulating domestic supply. This, in turn, was expected to bolster
national output and concurrently curtail imports, especially within the sphere of government
demand. However, navigating the intricate relationship between government demand, domestic
supply, and imports constitutes a nuanced and delicate balancing act. Under conditions of perfect
competition, wherein government demand aligns seamlessly with domestic supply for homoge-
neous goods, the impact of discriminatory procurement policies on both domestic supply and
imports is marginal. Although in an oligopolistic setting results are ambiguous in some cases,

152See the detailed economic analysis in R.E. Baldwin and J.D. Richardson (1972) ‘Government Purchasing Policies and
NTBs, and the International Monetary Crisis’, in H.E. English and K.A.J. Hay (eds.), Obstacles to Trade in the Pacific Area:
Proceeding of the Fourth Pacific Trade and Development Conference. Carleton School of International Affairs, 15–80. For an
analysis of the situation of foreign oligopoly and the situation of heterogeneous supply, see K. Miyagiwa (1991) ‘Oligopoly
and Discriminatory Government Procurement Policy’, American Economic Review 81, 1320.
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a prevailing proposition suggests that discriminatory procurement policies tend to be generally
ineffective in fostering domestic supply or reducing imports. Remarkably, such policies might
even contribute to an increase in imports.153 This is particularly evident when favoritism discrim-
ination is applied, entailing premium ad valorem (proportional to the price) benefits for domestic
suppliers compared to import prices. The efficacy of these policies is further compromised in the
presence of barriers to competition in domestic markets that hinder the entry of foreign
competitors.

Given the intricate nature of determining optimal discriminatory policies, a pragmatic rule of
thumb surfaces – avoidance of discrimination. The rationale behind this approach stems from the
anticipation that favoritism is prone to being more costly than the alternative of non-
discrimination. 154 Rational decision-making, therefore, inclines towards a non-discriminatory
stance against international competitors. This inclination gains further weight when considering
the complex dynamics of import reductions and welfare increases, intricately influenced by mar-
ket structures, national competition policies, and comparative advantages. The lack of transpar-
ency in information pertaining to these factors adds an additional layer of complexity, potentially
rendering government attempts to formulate optimal discriminatory procurement policies.

The immediate negative domestic political impacts linked with opening market access contrib-
ute significantly to governments’ reservations about adopting long-term, beneficial non-
discriminatory procurement policies. This hesitancy is particularly pronounced in countries
with limited trading power in international trade, where the prospect of short-term compensation
is perceived as unlikely.155 This decision-making inertia is further exacerbated in developing
countries that are often disinterested in initiating accession negotiations. Moreover, certain exist-
ing Parties, such as the US, exhibit a proclivity towards protectionist policies within the frame-
work of the GPA.

In addition to economic considerations, governments are compelled to weigh non-economic
objectives and exercise discretion in their interventions. This involves a nuanced evaluation of the
political dimension, entailing considerations of social values and welfare. This implies that any
definition and rules within the GPA must harmoniously blend political, economic, and jurispru-
dential concerns. Claims of derogation, exclusion, or justification from the non-discrimination
principle necessitate a balanced approach of definition rooted in both political considerations
and economic expertise.

6. Conclusion
The evolution of the GPA has produced a list approach, whereby Parties list their ‘covered
entities’ in a series of schedules. Unfortunately, the list approach has complicated accession nego-
tiations and discouraged Parties from providing a ‘wider’ range of entity coverage. This turn of
events has limited the effectiveness of the MFN obligation and thereby handicapped the GPA
expansion. Moreover, this approach raises some tensions and a lack of legal certainty over
which entities are covered by the GPA, especially in connection with entities that are not strictly
‘government entities’, such as SOEs. This problem is exacerbated in the case of modern SOEs in
some developing countries, many of which can bear both public and private features.

To replace the current list approach, the author proposes a definition for the ‘covered entities’.

153Miyagiwa, supra n. 152, 1321–1326. See also F. Naegelen and M. Mougeot (1998) ‘Discriminatory Public Procurement
Policy and Cost Reduction Incentives’, Journal of Public Economics 67, 359.

154See further B. Hoekman (1998) ‘Using International Institutions to Improve Public Procurement’, The World Bank
Research Observer 13, 249.

155The domestic market structure of countries having little trading powers (usually developing countries and countries in
transition) is usually not perfect. The inherent weaknesses of domestic markets cannot guarantee a surplus in international
trade; on the contrary, it is more likely to produce adverse effects.
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First, a review of the history of the GPA and the study of the coverage schedules of the GPA
Parties reveals that the factors of ‘public control’ and ‘competition’ are politically accepted as two
attributes of ‘covered entities’.

Second, it is observed that a ‘black and white’ division between the public and the private is
obsolete and not problem-solving for defining entities bearing both features. Therefore, a func-
tionalist approach that examines the nature of the entities’ economic activities in the market
on case-by-case analysis is appropriate to identify whether a ‘public–private mixed entity’ should
be covered under the GPA.

Third, it is desirable to take a general harmonizing approach together with escape clauses for
the definition of ‘covered entities’. That legal structure takes into account the integration of the
government procurement market among the GPA Parties and encompasses a generally broad
entity coverage as well as offering flexibility for the GPA Parties and prospective Parties.

Fourth, it is important to know that the GPA is at the interface of trade rules and competition
rules. Therefore, the definition of the ‘covered entities’ can incorporate some competition law ele-
ments, just as EU public procurement regulations already do.

In the end, a conceptual framework is developed to provide further reference to the GPA
Parties, by which the existence of government control is identified from both the internal and
external tiers of the relationship between the entity and the government. Whether the entity com-
petes with commercial freedom in the market where it carries out activities can be judged by
examination of the contestability of the market where the entity carries out its activities, the mar-
ket power of the entity, and whether governments restrict the entrance to this market of new mar-
ket competitors.

Last but not least, generally, where the procurement of the non-competing entities is larger
than the domestic supply under non-discriminatory equilibrium, shifting the procurement
responsibilities of this non-competing entity to domestic suppliers (by exclusionary or preferen-
tial government procurement measures) would produce a trade distorting effect, which is increas-
ing domestic supply and reducing imports.
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