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Statutory Reversion Rights in Europe

introduction

As we’ve seen, reversion’s potential to redress creator-rightsholder imbalances has
been severely undermined in the Commonwealth and US by a combination of
rightsholder lobbying, poor design and ambiguous drafting. In this chapter we now
ask – have European nations done a better job?

Reversion rights have been a longstanding feature of continental copyright laws,
where they’ve been implemented with a much richer and more diverse array of
triggers than the simple time-based mechanisms favoured by common law nations.
This notably includes a wide variety of ‘use-it-or-lose-it’ rights, which premise
retention by rightsholders on works’ continued availability. By freeing up unused
rights for fresh investment, such mechanisms have obvious promise as a way of
furthering both copyright’s access and rewards goals.

The range and scale of European reversion rights over time combines with space
and language constraints to prevent us attempting any comprehensive history.
Instead, we more modestly seek to determine their relative efficacy by examining
the laws of key European nations immediately before and after implementation of
the 2019 EU Digital Single Market Directive (‘DSM Directive’), together with the
evidence we’ve been able to find out about their effects. Curiously, despite the
broader range and availability of reversion rights on the continent, we find little
evidence that they’ve had more practical benefit (for authors or the public) than the
reversion rights of common law nations – though once again, we argue that this is
attributable to deficiencies in their design and implementation rather than the
concept itself.

4.1 early origins of reversion on the continent

Whilst a comprehensive history isn’t feasible, we can share two key eighteenth-
century developments that help explain the early origins of the flourishing that was
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to follow, whilst also confirming that European legislatures have not been immune
from the kind of undermining by rightsholders that has so impacted reversion rights
in Britain and the United States.

4.1.1 The 1741 Danish Copyright Ordinance and Copyright’s Access Goal

Use-it-or-lose-it rights in continental Europe can be traced to its first copyright
statute – the 1741 Danish Copyright Ordinance (the ‘ordinance’).1

The ordinance prohibited anyone from publishing, reprinting, importing reprints
or selling any book or writing that had been lawfully acquired by someone else.2

However, those exclusive rights came with a twist: a corresponding responsibility to
keep that material available to the public. The law gave publishers between three
months and a year to reprint titles that went out of print. If they failed to do so, their
right would lapse, and anyone would be free to print the work.3

This law demonstrated a clear intent by lawmakers to promote not just the initial
creation of works, but ongoing investments in their continued availability – in other
words, a strong and explicit support of copyright’s access aims.
This mechanism put unused rights into the public domain, rather than returning

them to authors, but it’s a clear ancestor of the use-based reversion rights that would
begin to emerge in Europe soon after. The framers of the ordinance viewed failure
to continue exploiting a work as abandonment of rights: ‘other persons must be
allowed to publish the same writing, since it is to be assumed that the rightful owner
has relinquished his right to it because of the long delay.’4 If the rightsholder was not
going to use the rights, that should not necessarily mean that society loses access.
Others should have an opportunity to invest in them instead.
In Chapter 2 we invited readers to consider how the 1737 English bill proposing

limiting transfers to 10 years would have radically changed the power balance
between authors and publishers.5 It’s equally worth considering how different access

1 Ordinance that no person shall publish, reprint, import reprinted or sell any book or writing
lawfully acquired by another (DA: 7. januar 1741. Forordning Anlangende at ingen maa
oplægge, eftertrykke eller eftertrykt indføre, eller falholde nogen Bog eller Skrift, som en anden
paa lovlig Maade sig haver forhvervet): Jesper Jakobsen, ‘Commentary on the Danish
Copyright Ordinance (1741)’ in Lionel Bently and Martin Kretschmer (eds), Primary Sources
on Copyright (1450–1900) (2023) <https://www.copyrighthistory.org/cam/tools/request/
showRecord.php?id = commentary_sc_1741> referring to Robert Darnton, Pirating &
Publishing (Oxford University Press, 2021) 7.

2 Danish Copyright Ordinance, Copenhagen (1741), Lionel Bently and Martin Kretschmer
(eds), Primary Sources on Copyright (1450–1900), tr Mersiha Bruncevic, 3 <https://www
.copyrighthistory.org/cam/tools/request/showRepresentation.php?id = representation_sc_1741&
pagenumber = 1_1&show= translation>.

3 Ibid 4. Note Jakobsen’s commentary indicates the reprinting periods are ‘within one year, half a
year or four years’, but this text is not present in Bruncevic’s translation. See further Jakobsen
(n 1).

4 Ibid.
5 See Chapter 2, Section 2.1.
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would look today had the copyright laws that followed the first European copyright
statute followed suit in premising exclusivity privileges on continued availability –

that is, if they had continued to tie ongoing rights to ongoing responsibilities.

4.1.2 The 1794 Prussian Law and Copyright’s Reward Goal

Our second historical vignette concerns a reversion mechanism that was included in
the penultimate draft of what eventually became the 1794 Prussian law (Allgemeines
Landrecht für die Preußischen Staaten, or ‘General National Law for the Prussian
States’6). That draft incorporated rigorous protections for authors, most relevantly by
limiting the publisher’s rights to publication of a book’s first edition. If they wished
to publish a second, they would need to obtain the consent of the author or their
heirs to do so, and authors would themselves be entitled to publish a second edition
after all copies of the first were sold.7

Effectively then, the idea was to return the right to publish each subsequent
edition to authors or their heirs, which they could then exploit at a time when all
parties had a better idea of the work’s commercial value.8 This was particularly
important at that time because, as we discussed in Chapter 2, authors were often
paid by way of lump sum rather than having any ongoing right to royalties.9

At the 11th hour, however, intense opposition from prominent Berlin publisher
Friedrich Nicolai led to sweeping changes that eliminated many of the draft’s
author-protective features.10 Under the version that was enacted into law, publishers’
rights were still limited to the work’s first edition (though the definition was
broadened to include ‘any subsequent volumes and sequels’), and, more signifi-
cantly, that limitation could be eliminated by contract.11 That radically altered the
proposed bargain by permitting publishers to negotiate up front for exclusive rights
over all subsequent editions, and locking authors and their heirs into terms that had
been agreed before anybody had a clear idea of the work’s value. This shows once
again how concerned publishers are to prevent meaningful reversion rights from
being enacted, and demonstrates that Europe was not immune from the same kind
of rightsholder undermining that so influenced author-protective laws in Britain and
the US.

6 Friedmann Kawohl, ‘The Berlin Publisher Friedrich Nicolai and the Reprinting Sections of
the Prussian Statute Book of 1794’ in Ronan Deazley, Martin Kretschmer and Lionel Bently
(eds), Privilege and Property: Essays on the History of Copyright (OpenBook Publishers, 2010)
218.

7 Ibid.
8 The commentary is unclear on whether ‘editions’ here meant print runs or amended versions

of the works.
9 See Chapter 2, Section 2.1.
10 For a detailed analysis of these changes, see Kawohl (n 6) 228–9.
11 Ibid 232.
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4.2 time and exploitation-based triggers in europe

Two main categories of reversion right emerged from these origins: those with time-
based triggers (analogous to those we’ve already seen in common law nations) and
‘use-it-or-lose-it’ formulations (which, as introduced previously, allow authors to
reclaim rights previously granted where rightsholders don’t exploit them, or exploit
them inadequately). Below, we briefly explore key varieties of each type as they
existed in EU Member States in the lead-up to the DSM Directive. In doing so, we
draw substantially on the work of Yuvaraj and Furgal carried out as part of the
Author’s Interest Project in 2019 and 2020, which we commend to readers interested
in diving deeper.12

4.2.1 Time-Based Triggers

Time-based mechanisms might return rights to authors after a certain period, or
limit the amount of time an author can license rights. Either way, the effect is the
same: rights boomerang back to the progenitors of the work, creating possibilities for
fresh investments in making them available to the public and for creators to share in
their value.13

4.2.1.1 Spanish Origins

The earliest time-based European mechanism we have identified was part of Spain’s
1879 Act, and returned rights to authors’ estates 25 years after death.14 At that time
Spanish copyrights lasted for 80 years after the author’s death, much longer than

12 Joshua Yuvaraj, ‘Data for Legal Mapping Study into Copyright Reversion Laws Applicable to
Book Publishing Contracts (up to March 2019)’, Bridges (Monash University) <https://doi.org/
10.26180/16416747.v3>; Joshua Yuvaraj, ‘Back to the Start: Re-envisioning the Role of
Copyright Reversion in Australia and Other Common Law Countries’ (PhD Thesis, Monash
University, 2021) ch 5; Ula Furgal, Reversion Rights in the European Union Member States
(CREATe Working Paper 2020/11).

13 We do not include in this analysis laws that make exclusive rights grants non-exclusive after a
period of time, like the German law applicable to lump sum exploitation contracts after 10
years: Furgal (n 12) 98, Gesetz über Urheberrecht und verwandte Schutzrechte
(Urheberrechtsgesetz) (1965) (Law on Copyright and Related Rights (Copyright Law) (1965)
(Germany)) § 40. We also do not include provisions allowing creators to withdraw rights grants
for ‘moral rights considerations’ (e.g. the work no longer matches the author’s moral values), as
these typically require creators to compensate investors for that withdrawal (and are conceptual-
ised as moral rights, which are beyond the scope of this book to address). See further ibid 11.
Last we do not cover provisions that restrict what rights can be assigned or licensed by contract,
as such restrictions are not strictly reversion rights and merit separate examination.

14 Ibid 10, Ley de 10 de enero de 1879 de propiedad intelectual (Law 22/1987 on Intellectual
Property (Spain)) art 6.
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surrounding nations,15 and lawmakers were motivated by a desire to ‘reconcile the
legitimate interests of the author during his life and the consideration owed to his
family’.16

The Spanish scheme was criticised for interfering with the law of succession and
making negotiating copyright treaties with other countries more difficult,17 but was
nonetheless exported to parts of Africa and the Americas together as part of Spain’s
colonial rule.18 And, although there’s no documented link, its close resemblance to
the Imperial law discussed in Chapter 2 (passed some 40 years later) suggests the
Spanish law may have provided inspiration for that as well.19

4.2.1.2 Time-Based Triggers as of 2020

In Europe, however, the Spanish formulation was an outlier. Time-based triggers
were relatively rare in continental Europe, compared to the use-based triggers we
discuss below.20 Those countries that did adopt them tended to make them consid-
erably shorter than the Spanish model, allowing authors to benefit in their lifetimes.
Examples include:

15 Brander Matthews, ‘The Evolution of Copyright’ (1890) 5(4) Political Science Quarterly 583,
593–4.

16 José Bellido, Raquel Xalabarder and Ramón Casas Vallés, ‘Commentary on Spanish Copyright
Law (1879)’ in Bently and Kretschmer (eds), Primary Sources on Copyright (1450–1900).

17 Ibid.
18 James J Guinan, Jr, ‘Duration of Copyright’, Study No. 30, January 1957, Copyright Law

Revision: Studies Prepared for the Subcommittee on Patents, Trademarks, and Copyrights of
the Committee of the Judiciary, United States Senate, Eighty Sixth Congress, Second Session,
Pursuant to S. Res. 240 (US Government Printing Office, 1961) 60<https://www.copyright.gov/
history/studies/study30.pdf>, referring to Colombia, Cuba and Panama. A version of this law
appears to still be in effect in Equatorial Guinea: Ley de 10 de enero de 1879, de la Propiedad
Intelectual [Law of January 10, 1879, on Intellectual Property] (Equatorial Guinea) (tr Google
Translate) art 6, WIPO Lex <https://www.wipo.int/wipolex/en/legislation/details/10624>;
Barbara Ringer, Study 31, Copyright Law Revision: Studies prepared for the Subcommittee
on Patents, Trademarks, and Copyrights of the Committee on the Judiciary: United States
Senate, 86th Congress, 2nd Session (US Govt Printing Office, 1961) 208. However, copyright
protection appears to also be found in the Penal Code of the Republic of Equatorial Guinea
(1963) and Annex VII of the Bangui Agreement Instituting an African Intellectual Property
Organization (Act of December 14, 2015): European Commission, ‘IP Country Fiche:
Equatorial Guinea’ 26–9 <https://intellectual-property-helpdesk.ec.europa.eu/system/files/
2022-09/IP-Country-Fiche_Equatorial-Guinea_0.pdf>.

19 Given the recency of the Spanish provision relative to the Imperial Act (32 years), its similarity
(automatic reversion to the estate 25 years after the author’s death), and the fact we don’t clearly
know what motivated the latter’s introduction, it is certainly plausible British lawmakers were
aware of, and were influenced by, this Spanish system. For more on the origins of the Imperial
reversion right see Joshua Yuvaraj and Rebecca Giblin, ‘Why Were Commonwealth
Reversionary Rights Abolished (and What Can We Learn Where They Remain)?’ (2019)
41(4) European Intellectual Property Review 232; Elena Cooper, ‘Reverting to Reversion
Rights? Reflections on the Copyright Act 1911’ (2021) 43(5) European Intellectual Property
Review 292.

20 Furgal (n 12) 10.
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1. Bulgaria, limiting copyright transfers to 10 years in length;21

2. Italy and Spain, limiting the duration of publishing contracts (to 20 and
15 years respectively);22

3. France, limiting rights granted by playwrights to five years;23

4. Spain, limiting assignments of rights in ‘theatrical and musical perform-
ance’ rights to five years.24

5. Portugal, mandating that grants of exclusive rights in works lapse if the
work ‘has not been used’ after seven years.25

In addition, there is an EU-wide time-based reversion right that originated in the
2011 Term Extension Directive (‘TED’), which we discuss in more detail next.

4.2.1.3 Term Extension Directive

In 2011 the EU Parliament extended protection for recordings to 70 years from first
lawful communication or publication, although rights in recordings that had not been
lawfully communicated or published 50 years after fixation would still expire after that
50 years.26Our focus here is not on the debatable merits of that extension,27 but on the

21 Ibid 30–1, Закон за авторското право и сродните му права (1993) (Copyright and Related
Rights Law (1993) (Bulgaria)) art 37(2).

22 Ibid 133, Legge 22 aprile 1941, n. 633 Protezione del diritto d’autore e di altri diritti connessi al
suo esercizio, Pubblicata nella Gazz. Uff. 16 luglio 1941, n. 166 (Law No 633 of 22 April 1941,
Protection of copyright and other rights related to the exercise thereof, Published in Official
Journal No 166 of 16 July 1941) (Italy)) art 122; 217–18, Ley de Propiedad Intelectual, regular-
izando, aclarando y armonizando las Disposiciones Legales Vigentes sobre la Materia (apro-
bado por el Real Decreto legislativo N�

1/1996 de 12 de abril de 1996, y modificado hasta el Real
Decreto-ley N�

17/2020, de 5 de mayo de 2020) (Law on Intellectual Property, Regularizing,
Clarifying and Harmonizing the Applicable Statutory Provisions (approved by Royal Legislative
Decree No. 1/1996 of April 12, 1996, and amended up to Royal Decree-Law No. 17/2020 of
May 5, 2020) (Spain))) art 69(4). Furgal notes that ‘Nine [EU Member States] indicate a
maximum term . . . of at least some types of agreements or agreements concerning some types
of works’, but does not specify what these states are: ibid 11.

23 Ibid 79–80, Code de la propriété intellectuelle 1992 (Intellectual Property Code 1992 (France))
art L132–18, 19.

24 Ibid 218 (Spain) art 75.
25 Ibid 167, Código do Direito de Autor e dos Direitos Conexos, Decreto-Lei n.º 63/85 –Diário da

República n.º 61/1985, Série I de 1985-03-14 (Code of Copyright and Related Rights, Decree-
Law n.º 63/85 – Diário da República n.º 61/1985, Series I of 1985-03-14 (Portugal)) art 43(5).

26 Term Extension Directive, art 1(2)(a), (b).
27 For further information on the arguments surrounding the TED, see, e.g., Agnieszka Vetulani-

Cęgiel, ‘EU Copyright Law, Lobby and Transparency of Policy-Making: The Cases of Sound
Recordings, Term Extension and Orphan Works Provisions’ (2015) 6 Journal of Intellectual
Property, Information Technology and E-Commerce Law 146; <https://www.scribd.com/docu
ment/14561635/Open-Letter-EC>; Richard Osborne (19May 2023): UK Music before and after
Covid-19, International Journal of Cultural Policy; Susanna Monseau, ‘“Fit for Purpose”: Why
the European Union Should Not Extend the Term of Related Rights Protection in Europe’
(2009) 19(3) Fordham Intellectual Property, Media & Entertainment Law Journal 629.
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accompanying time-based ‘use-it-or-lose-it’ reversion right that instrument gave to
performers. In sum, it allowed performers to terminate contracts and regain rights in
recordings 50 years after lawful communication/publication, so long as those works
were not available in sufficient quantity or sufficiently available for public access.28

If they wish to exercise the right, performers must notify the producer, who then has a
year to fulfil both sale and public availability criteria, or else the rights revert.29

The rationales for the TED’s extension of sound recording copyrights are firmly
rooted in creators’moral claims, with the Directive’s recitals referring to the ‘socially
recognised importance of the creative contribution of performers’ and the undesir-
ability of still-living creators being unable to benefit financially from their work, or
prevent ‘objectionable’ uses.30 The accompanying termination right is consistent
with this recognition of an ongoing connection between creator and output: if their
recordings are no longer being made available or sold, it’s the performer who has the
greatest interest over what happens to them in their final 20 years of copyright.

Despite these laudable intentions, the evidence to date suggests that, in practice,
the right has gone all but unused. We canvass that evidence and the probable
reasons for the law’s failure below.31

4.2.1.4 Time-Based Triggers: Author Benefits during Their Lifetimes

The above analysis shows that, while relatively rare, time-based triggers were present
in EU Member States as of 2020, and that they often came into effect much more
quickly than the US (35 years) or the UK/Commonwealth (25 years after the author’s
death). As we explore further in Chapter 6, shorter time limits may encourage
investors to actually use the rights they have been granted, while also allowing
creators to renegotiate grants more frequently from a bargaining position informed
by their work’s actual value.

4.2.2 Exploitation-Based Triggers

European countries have additionally developed a wide range of reversionary
mechanisms linking control of rights to their ongoing exploitation. In this section
we identify key examples of use-it-or-lose-it rights that existed as of 2020 through the
lens of the biggest controversies that surround them, namely:

1. What kind of circumstances gave rise to a right to revert?
2. To what extent (if any) can rightsholders bypass these rights via contract?

28 Term Extension Directive, art 1(2)(c).
29 Ibid art 1(2)(c).
30 Ibid recitals 4, 5.
31 See Section 4.3.1.1.
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4.2.2.1 What Circumstances Gave Rise to a Right to Revert as of 2020?

Use-it-or-lose-it rights may be general or specific to particular industries or situations.

4.2.2.1.1 general rights. The general model typically enables authors to
reclaim rights over any kind of work in cases involving a lack of exploitation. The
earliest historical example we could find was enacted in Austria in 1936, and entitled
creators to reclaim their rights if they were not being used or if they were being used
in a way that was prejudicial to the author’s interests.32

Some countries, like Croatia, Romania, the Netherlands, Hungary, Germany, the
Czech Republic, and Austria, had reversion thresholds that permit creators to
reclaim rights that are being inadequately exploited.33

Others, however, only appeared to allow reversion in cases of complete non-use. For
example, Poland allowed creators to revert rights if the rightsholder had failed to begin
disseminating the work within the agreed time (or two years if there was no agreed
time for dissemination).34 And the Danish provision only allowed termination for non-
exploitation three years after the author had discharged their obligations.35

We’ll discuss the competing merits of inadequate versus no exploitation thresh-
olds below, in relation to Article 22 of the DSM Directive.

4.2.2.1.2 industry or situation specific rights. Some European jurisdic-
tions adopted approaches that tailor reversion rights to specific creative industries
or situations.

32 Loi fédérale concernant le droit d’auteur sur les oeuvres littéraires et artistiques et les droits
connexes (loi sur le droit d’auteur de 1936, publiée au Journal officiel fédéral n� 111/1936
(BGBI. n� 111/1936)) (WIPO Lex, translated from French by WIPO Translate, 20March 2024) s
29(1); Furgal (n 12) 8.

33 Furgal (n 12) 36, Zakon o autorskom pravu i srodnim pravima (2003) (Copyright and Related
Rights Act (2003) (Croatia)) art 45; 180–1, Legea nr. 8 din 14 martie 1996 privind dreptul de
autor şi drepturile conexe Publicat în Monitorul Oficial nr. 489 din 14 iunie 2018 (Law no. 8 of
14 March 1996 on copyright and related rights (Romania)) art 48; 153–4, Wet van 23 september
1912, houdende nieuwe regeling van het auteursrecht (Auteurswet 1912) (Copyright Act 1912
(the Netherlands)) § 25e; 112–13, 1999. évi LXXVI. törvény a szerzői jogról (Act LXXVI of
1999 on copyright (Hungary)) § 51; 99–100 (Germany) s 41(1); 54, Zákon ze dne 3. února 2012
občanský zákoník (Sbírka zákonů č. 89/2012) (Act of 3 February 2012 Civil Code (Collection of
Laws No. 89/2012) (Czech Republic) § 2378; 14–15, Bundesgesetz über das Urheberrecht an
Werken der Literatur und der Kunst und über verwandte Schutzrechte (Urheberrechtsgesetz)
(1936) (Federal Act on Copyright in Works of Literature and Art and Related Rights (Copyright
Act) (1936) (Austria)) § 29; 199–200, Zakon o avtorski in sorodnih pravicah (ZASP) (1995)
(Copyright and Related Rights Act (ZASP) (1995) (Slovenia)) art 83; 188–9, Zákon z 1. Júla 2015
Autorský zákon (Copyright Act of 1 July 2015 (Slovakia)) § 73 (‘If the transferee does not use the
exclusive license in the agreed manner or to the agreed extent . . .’).

34 Ibid 161, Ustawa z dnia 4 lutego 1994 r. o prawie autorskich i prawach pokrewnych
(Opracowano na podstawie: t.j. Dz. U. z 2019 r. poz. 1231, z 2020 r. poz. 288.) (Copyright Act
1994 (Poland)) art 57(1).

35 Ibid 62, Lov om ophavsret (1995) (Law on Copyright (1995) (Denmark)) § 54(1).
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For example, in countries including Portugal, Croatia, Finland and Sweden,
contracts for rights in literary and musical works to be used in films could be
terminated after certain delays in completing or distributing the resulting work.36

Meanwhile, Spain provided that exclusive contracts for ‘theatrical and musical
performance[s]’ could only last five years,37 and authors could terminate them
sooner if the work was not performed for a year after its initial performance.38

Such industry-specific approaches show a sensitivity to the fact that copyright
covers a wide range of cultural products, emerging from fields that each have their
own (often very different) economic and industrial realities.

Some particularly interesting reversion rights have been enacted in relation to
book publishing, which as we explained in Chapter 1 has a particularly strong
reversionary tradition. For example, a 2014 French law entitles book authors to
reclaim rights in a variety of circumstances, including for lack of exploitation, failure
to provide accurate accounting statements, and where (at least four years after a
book’s initial publication) no royalties have been paid for at least two years.39 Unlike
nearly every other European reversion right, this French law explicitly distinguishes
between physical and digital exploitations: if publishers are appropriately exploiting
a book in one form but not the other, authors can reclaim their neglected rights
while leaving the other arrangements intact.40 Meanwhile, Spanish and Lithuanian
laws provide that if authors have licensed their publisher the right to publish their
books in multiple languages, they can reclaim rights over any unused languages after
five years.41

The above examples are framed in ways that support creators wishing to take
advantage of the new exploitation opportunities that flow from digital technologies
and the internet. In other cases, however, rights have become outdated. For
example, Furgal identifies Romania, Slovenia and Spain as among those that define
‘out of print’ by the number of copies remaining in stock – a formulation that made
sense in the print context but simply does not translate to the digital context.42 This
demonstrates the importance of regularly reviewing statutory reversion rights to
ensure they’re well suited to evolving social, technological and economic realities –
a recommendation we develop more fully in Chapter 6.

36 Ibid 170–1 (Portugal) art 136; 40, Zakon o Autorskom Pravu (1991) (Copyright Act (1991)
(Croatia)) art 121; 233, Lag (1960:729) om upphovsrätt till litterära och konstnärliga verk (Act
on Copyright in Literary and Artistic Works (Swedish Statute Book, SFS, 1960:729, as last
amended by SFS 2018:1099) (Sweden)) art 40; 73–4, 8.7.1961/404 Upphovsrättslag (8.7.1961
Copyright, Consolidated text 372/2020 (published 18 May 2020) (Finland)) § 40.

37 Ibid 218 (Spain) art 75(1).
38 Ibid 219 (Spain) art 81(1).
39 Ibid 82–3 (France) arts L132–17-2, L132–17-3, L132–17-4.
40 Ibid 7 (France) art L132–17-2.
41 Ibid 215 (Spain) art 62(3); 143–4, Lietuvos Respublikos autorių teisių ir gretutinių teisių

ı̨statymas 1999 m. gegužės 18 d. Nr. VIII-1185 (Copyright Act 1999 Republic of Lithuania
Law on Copyright and Related Rights 18 May 1999 No VIII-1185 (Lithuania)) art 45(3).

42 Ibid 7.
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As we explained in Chapter 1, it makes sense for publishers to draft contracts that
take sweeping rights so they’re covered in the eventuality they decide to use them,
even though it’s vanishingly rare for all of those rights to actually be exploited. It’s
not their role to consider the collateral damage that might result from such broad
terms locking up rights to wide swathes of a nation’s literary heritage. In the
examples set out above, lawmakers appear to have recognised both of those realities,
and intervened in an attempt to reach a more appropriate balance. Of course,
whether or not those attempts have been successful depends on how these laws
actually work in practice. There’s little evidence available about that, but we canvass
what we could find below.

4.2.2.1.3 situation-based triggers: going out of business. In addition to
industry-specific triggers, some nations also grant authors entitlements to reclaim
their rights in specific situations, most notably where the rightsholder has gone out
of business.43 In Austria, this entitlement applied for grants of reproduction and
distribution rights in all types of works.44 Belgium, France, Italy, Luxembourg and
Spain all gave authors who had signed publishing contracts the right to reclaim their
rights in such circumstances,45 although there were variations like the Spanish law
preventing reversion where the publisher had gone into liquidation but reproduc-
tion had already commenced.46

Meanwhile, the French Intellectual Property Code allowed creators of audio-
visual works to ‘request the termination’ of an audiovisual production contract if the
company was pronounced in liquidation or it had not been engaging in ‘business
activities’ for over three months.47 The Belgian Code of Economic Law had a
similar trigger for audiovisual works: creators of audiovisual works could ‘request
the termination of [the] . . . contract’ if the producer had not undertaken any activity
for over a year, or when the audiovisual work had not been resold within a year of
the producer’s liquidation.48 In Austria, an author could ‘withdraw’ from a contract
if an exploiter had taken exclusive reproduction and distribution rights but that
exploiter had since become subject to insolvency proceedings.49 However, they

43 Some countries also have triggers like when a publishing business changes hands: see, e.g., ibid
215–16 (Spain) art 68(1)(f ). For space reasons we don’t propose to outline all these different
types of situation-based triggers, but as noted above we recommend the work of Yuvaraj, ‘Data
for Legal Mapping Study’ (n 12) and Furgal (n 12) for those interested in further study.

44 Furgal (n 12) 18 (Austria) § 32.
45 See, e.g., ibid 25, Code de droit économique – 28 Février 2013 (Code of Economic Law –

28 February 2013 (Belgium)) art XI 200; 78 (France) art L132–15; 137 (Italy) art 135; 148, Loi du
18 avril 2001 sur les droits d’auteur, les droits voisins et les bases de données (Law of 18 April
2001 on Copyright, Neighbouring Rights and Databases (Luxembourg)) art 17; 215–17 (Spain)
art 68(f ).

46 Ibid 217 (Spain) art 68(f ).
47 Ibid 80 (France) art L132–30.
48 Ibid 23 (Belgium) art XI 185.
49 Ibid 18 (Austria) § 32.
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could only do so if ‘the reproduction of the work ha[d] . . . not yet begun’ at the
commencement of the insolvency proceedings.50

Such interventions appear primarily concerned with ensuring that the disappear-
ance of cultural investors will not result in works being unnecessarily lost, to the
detriment of both the original author and the broader public. As we will explain
more fully in Chapter 5, it’s important to provide legal or contractual mechanisms
for authors to regain rights if rightsholders go out of business – otherwise, adminis-
trators may be legally required to hold on to them as business assets, even if they are
no longer in a position to meaningfully exploit the works.51

4.2.2.2 Other Carveouts

As shown above, European reversion rights may be limited by industry or situation.
However, both general and specific rights sometimes had other carveouts as well.

4.2.2.2.1 exempting reversion when rightsholders are not responsible

for inadequate exploitation/non-exploitation. Some provisions bar creators
from enforcing the general use-it-or-lose-it provision in situations where the right-
sholder was not responsible for the inadequate exploitation/non-exploitation,52 for
example where the author was instead responsible,53 or where it was caused by a
third party, ‘a fortuitous event or force majeure’.54 Dutch law prevented reversions
from being enforceable where ‘the other party [the rightsholder] has such an
overriding interest in maintaining the agreement that the creator’s interest must
deviate according to standards of reasonableness and fairness’.55

4.2.2.2.2 exempting specific works from reversion. Some reversion rights
exclude certain types of work. In Finland and Sweden, for example, the ‘reversion’
of exclusive rights to perform a work in public to non-exclusive rights following three
years of non-use did not apply to cinematographic works;56 and the right to termin-
ate publishing contracts for failure to begin or continue exploiting their works did
not apply to newspaper and periodical contributions, or compilations.57

Italian law excluded collective works from authors’ right to terminate publishing
and performance contracts where the works had not been published within

50 Ibid § 32(2).
51 See Chapter 5, Section 5.1.3.
52 Furgal (n 12) 36 (Croatia) art 45.
53 Ibid 54 (Czech Republic) § 2378; 153–4 (the Netherlands) art 25e(1); 189 (Slovakia) § 73(1); 199

(Slovenia) art 83(1).
54 Ibid 181 (Romania) art 48(2).
55 Ibid 153 (the Netherlands) art 25e(1).
56 Ibid 71 (Finland) § 30; 231 (Sweden) art 30.
57 Ibid 72–3 (Finland) §§ 33 and 38; 232–3 (Sweden) arts 33 and 38.
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two years.58 Its 20-year time limit on publishing contracts did not apply to ‘encyclo-
paedias, dictionaries . . . sketches, drawings, vignettes, illustrations, photographs and
the like, for industrial use . . . works of cartography . . . [and] dramatic-musical and
symphonic works’.59 Bulgaria and Poland both had carveouts for architectural
works.60

Whether each carveout category of work listed above should indeed be exempted
is beyond the scope of this book. However, the range and variety of these carveouts
indicates the importance of carefully considering works for which reversion is not
appropriate (a recommendation we return to in Chapter 6).

4.2.2.2.3 contractual carveouts for works made in the course

of employment. Work-for-hire carveouts (which, as we showed in Chapter 3,
can be weaponised to disenfranchise creators of statutory reversion rights) were also
present in some domestic European copyright laws.61 Unlike the US termination
system, rights in works made in the course of employment could, in some countries,
revert to the employees, but employers could negate this by contract.
For example, under Lithuanian law, rights in works created by employees in the

course of employment reverted after five years (except in the case of computer
programs), unless their contracts specified otherwise.62 Poland permitted employees
who made works in the course of employment to regain rights if the employer had
not distributed the work within two years, again unless contractually specified.63

And in Slovenia, rights in works made by employees in the course of employment
(except computer programs, collective works and databases) were presumed to have
been assigned for 10 years, following which the rights would revert to the employee
for reassignment to the employer.64

In all these cases, the statutory provisions expressly allowed employers to derogate
from reversion rights through their employment contracts. However, some
European countries imposed stronger protections for employees in respect of works
they created in the course of employment. In the Czech Republic and Slovakia,
rights in works created in the course of employment would revert to authors if the

58 Ibid 135–6 (Italy) art 127.
59 Ibid 134 (Italy) art 122.
60 Ibid 30–1 (Bulgaria) art 37(2); 162 (Poland) art 57(3).
61 Furgal’s dataset conceptualised works made for hire as works made in the course of employ-

ment. We have applied this framework, noting we were not able to locate provisions in Furgal’s
dataset directly dealing with commissioned works as included in the definition of ‘works-made-
for-hire’ under 17 USC § 101.

62 See, e.g., Furgal (n 12) 142 (Lithuania) art 9.
63 Ibid 158–9 (Poland) art 12(1).
64 Ibid 205–8 (Slovenia) arts 101(1) and 102. We note that the two translations of the relevant

provision provided by Furgal diverge on whether the employer is entitled to a new assignment
on payment of adequate remuneration, or whether the employer can simply ‘request’ another
exclusive assignment.
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employer died or went out of business and there was no legal successor.65 The laws
of corporate succession affecting publishers and other rightsholders in these juris-
dictions is beyond the scope of our analysis. However, we highlight these provisions
as examples where employees had at least limited reversion rights that it appears
employers could not derogate from via contract. As we discuss in Chapter 6, the non-
derogability of reversion mechanisms (except in limited circumstances) is an import-
ant protection for creators, even if, as we discuss in Chapter 6, the nature and
features of employment relationships may justify statutory carveouts.

4.2.2.3 To What Extent Can Rightsholders Bypass These Rights via
Contract?

As we’ve seen throughout this book, the practical impact of reversion rights can be
much affected by whether rightsholders are able to eliminate them via contract. For
example, in what Hugenholtz describes as a ‘weak point’, the author-protective
provisions of Germany’s Verlagsgesetz (Publishing Act) of 1901 were overridable by
contract until at least 2000.66

Rightsholders have also sometimes attempted to contract around the operation of
reversion rights, so that even if they operated as designed (e.g. rights did return to
creators), the rightsholders would ultimately still get them back. For instance,
Guibault and Salamanca report that publishers in Spain have tried to contract
around the statutory 15-year limit on publishing contracts by including automatic
renewal provisions in their contracts.67 They provide limited detail, but ‘automatic
renewal’ suggests initial contracts would contain clauses mandating that contracts
would renew for an additional 15 years once the initial period expires, then the
contract would renew for a new 15-year period.68 If effective, such stratagems would
prevent authors from renegotiating publishing agreements at or around the 15-year

65 Ibid 49–50, Zákon č. 121/2000 Sb. ze dne 7. dubna 2000 o právu autorském, o právech
souvisejících s právem autorským a o změně některých zákonů (autorský zákon) (Act No. 121/
2000 Sb. of 7 April 2000 on Copyright, on Rights Related to Copyright and on Amendments to
Certain Acts (Copyright Act) (Czech Republic)) § 58(2); 191 (Slovakia) § 90(7).

66 See P Bernt Hugenholtz, ‘The Great Copyright Robbery: Rights Allocation in a Digital
Environment’, paper presented at A Free Information Ecology in a Digital Environment,
Conference, NYU School of Law (31 March–2 April 2000) 6 <https://www.ivir.nl/publicaties/
download/thegreatcopyrightrobbery.pdf>.

67 European Commission, Directorate-General for Communications Networks, Content and
Technology, Olivia Salamanca and Lucie Guibault, Remuneration of authors of books and
scientific journals, translators, journalists and visual artists for the use of their works (2016) 115
<https://data.europa.eu/doi/10.2759/14126>.

68 We note Guibault and Salamanca give the example of a clause ‘allowing termination lacking
communication by the parties with a 60-days’ notice’: ibid n 369. However, it is unclear how
this operates as an ‘automatic renewal’, so we have included the description for
completeness only.
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mark, when they would have a greater idea of the work’s value (and would be able to
negotiate from a position of greater bargaining power).
Some European nations took strict stances against contracting out. The

Netherlands and Slovenia, for instance, completely prevented creators from waiving
their general use-it-or-lose-it rights,69 while Romania and Slovakia prevented their
general use-it-or-lose-it rights from being waived ‘in advance’.70

Other nations barred or permitted contracting out in specific situations. For
example, in Hungary creators could waive their general use-it-or-lose-it rights for
up to five years after the contract was executed or the work was delivered to the
rightsholder, whichever was later.71 The Austrian copyright law similarly prevented
creators from signing away their reversion rights except during the first three years of
any transfer.72 In Germany, the general use-it-or-lose-it right could be contracted
away if this was done via a collective agreement.73

And in Denmark, the general use-it-or-lose-it provision could not be waived,
‘unless it is [for] a mere change of the outlined time limits’.74 As discussed above,
the Danish use-it-or-lose-it provision allowed creators to terminate contracts for
non-exploitation within three years.75 Allowing these time limits to be varied
could mean that rightsholders require creators to agree to longer notice periods
than are reasonably required. Whether such contractual practices have taken
place in relation to Danish works would require further investigation beyond the
scope of this book. However, we note the allowance for such variation creates the
potential for rightsholders to effectively neuter creators’ ability to regain their
rights, by making them wait for lengthy periods before those rights return
to them.

4.2.2.4 A Rich Range of Reversion Rights – but What Was Their Impact?

The above analysis shows that, as of 2020, EU members had already made a broad
range of reversion mechanisms available to authors. These went well beyond the
unsatisfactory time-based triggers adopted across Anglo-America – but have they
been any more effective in practice? In the following section we canvass
the evidence.

69 Furgal (n 12) 155 (the Netherlands) art 25h; 200 (Slovenia) art 83(5).
70 Ibid 181 (Romania) art 48(5); 188–9 (Slovakia) § 73(4). On the material available to us the

meaning of ‘in advance’ is unclear. The efficacy of such provisions would be undermined if
agreements not to exercise those rights made shortly after initial exploitation contracts
were enforceable.

71 Ibid 112–13 (Hungary) § 51(4).
72 Ibid 8 (Austria) § 29(3).
73 Ibid 99–101 (Germany) § 41.
74 Ibid 62 (Denmark) § 54(2).
75 Ibid § 54(1).
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4.3 how effective were these rights in practice?

4.3.1 Little Evidence of Efficacy – or Harm

Despite the range of statutory reversion rights in force across the EU before the
DSM Directive, including the kind of use-it-or-lose-it rights that we argue show real
promise for promoting both of copyright’s core aims, there’s little evidence any of
them have meaningfully assisted creators in practice76 – and indeed some evidence
that they failed to do so.

One explanation for the lack of positive evidence is that there have been few
attempts to measure the effects of continental reversion rights. We were able to
identify just five studies to have done so, despite searching all databases to which we
have access and seeking input from local experts.77

It may be that access and language issues have prevented us from locating
further evidence, despite our best efforts. It is also possible that some statutory
reversion rights are having meaningful impacts for creators, but those benefits
simply haven’t been measured or reported. However, the results of a 2013 EU
consultation on copyright rules suggest that outcome is less likely. A report synthe-
sising more than 9,000 responses to the consultation disclosed widespread discon-
tent about the terms of exploitation contracts, with creators and their professional
representatives accepting that rights often needed to be transferred to get works
produced and distributed, but complaining about unfair terms arising from imbal-
ances of bargaining power.78 The issues they identified included widespread use of
‘buy-out’ contracts (which don’t permit creators any right to participate in the
ongoing success of their works via royalties), lengthy licence terms with no

76 See, e.g., Martin Kretschmer, ‘Copyright and Contract Law: Regulating Creator Contracts:
The State of the Art and a Research Agenda’ (2010) 18(1) Journal of Intellectual Property 141,
163 on the Italian time limit on publishing contracts: ‘It is unclear what effect [this
provision] . . . has in practice.’

77 United Kingdom Intellectual Property Office, Copyright Term Extension for Sound Recordings:
Post Implementation Review (1 October 2018) <https://assets.publishing.service.gov.uk/media/
5bd046faed915d78b48aaba4/Copyright_term_extension_for_sound_recordings.pdf>; Ana
Ramalho and Aurelio Lopez-Tarruella, Implementation of the Directive 2011/77/EU:
Copyright Term of Protection (April 2018) <https://www.europarl.europa.eu/RegData/etudes/
STUD/2018/604957/IPOL_STU(2018)604957_EN.pdf>; IViR, Summary and Conclusions
(1 September 2020) <https://www.ivir.nl/publicaties/download/Evaluatie-ACR-Eindrapport-
Summary-and-conclusions.pdf>; European Commission, Directorate-General for
Communications Networks, Content and Technology et al (n 67); and Europe Economics,
Lucie Guibault, Olivia Salamanca and Stef van Gompel, Remuneration of Authors and
Performers for the Use of Their Works and the Fixations of Their Performances (2015) <https://
op.europa.eu/en/publication-detail/-/publication/c022cd3c-9a52-11e5-b3b7–01aa75ed71a1>.

78 European Commission, ‘Report on the responses to the Public Consultation on the Review of
the EU Copyright Rules’ (July 2014) 78–9.
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possibility of renegotiation or termination, and inadequate transparency around
how rights are actually being used.79

If there were any examples of successful reversionary interventions in the laws of
EU Member States, we would have expected to see them reflected in this evidence.
Instead, the submissions called for EU-wide interventions to help creative workers
secure better terms, including limiting the rights that could be transferred, giving
creators the right to renegotiate contracts, imposing time limits on contracts, and
making reversion rights available, especially in cases involving a lack of exploit-
ation.80 This all suggests that, while creators believed in the potential of reversion to
help address these problems, existing legislative interventions were failing to do the
trick. We now draw from the evidence that is available to us to identify the main
reasons why those existing interventions may have been ineffective.

4.3.1.1 Ineffective Triggers

If reversion rights are to meaningfully benefit creators, they need triggers that enable
them to do so. However, some existing rights permit reclamation only in circum-
stances where the copyrights are all but valueless. This appears to be the case for the
TED’s hybrid time-and-exploitation based right, which doesn’t let performers get
their rights back until 50 years after transfer – and then only in cases where they
aren’t being made appropriately available, and where that hasn’t been rectified
within a year of giving notice to the rightsholder.81

You might wonder who would bother exercising such a tightly constrained right.
The answer, according to the two studies to have evaluated the impacts of this law, is
nobody.82 As of 2018, it appeared that the right had not been invoked by a single
performer. As Ramalho and Lopez-Tarruella note in their EU Parliament-
commissioned evaluation, it had been available for a relatively short time at the
time of these reviews, which might help contextualise this result.83 Nonetheless,
their finding of zero uptake remains remarkable and damning.

79 Ibid 79.
80 Ibid. End users of copyrighted content also recommended EU intervention, including through

‘use-it-or-lose-it’ rights: ibid 78. End users mainly comprised ‘individual citizens, internet users
and consumer associations’: 3. See also European Commission, Directorate-General for
Communications Networks, Content and Technology et al (n 67); who surveyed authors,
journalists and visual artists and found they did not complain about not being to reclaim their
rights as much as they highlighted issues with transparency. While Guibault highlighted the
apparent disjuncture with author organisation claims that such rights were important, she also
acknowledged the study may not have been representative and that most of the responses from
book authors on this point were from the UK: 191, 224–6. This may mean the findings are not as
generalisable to creators across the rest of Europe.

81 See Section 4.2.1.3.
82 Ramalho and Lopez-Tarruella (n 77) 26; United Kingdom Intellectual Property Office (n 77) 4.
83 Ramalho and Lopez-Tarruella (n 77) 26.
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4.3.1.2 Uncertainty

Uncertainty can also play a key role in undermining reversion rights. As we saw in
Chapter 3, lack of clarity about when rights accrue and what is required to exercise
them can substantially depress creator willingness to actually do so.84

Researchers evaluating the 2015 Dutch Copyright Act identified various uncer-
tainties impacting its general use-it-or-lose-it right, which applies in cases where
rightsholders fail to exploit works to a sufficient extent within a reasonable
period.85 In particular, they expressed concern about the lack of clarity around
the interrelationship between this right and one entitling termination for breach
under the general Dutch law of contract, as well as the meaning of ‘sufficient
exploitation’.86

Ramalho and Lopez-Tarruella criticised the TED right for uncertainty also. This
stemmed largely from the Directive’s inclusion of ‘obscure and/or undefined terms’,
particularly ‘sufficient quantity’ as the threshold for determining whether the per-
former can validly initiate the reversion process.87

Only two countries defined this term in their domestic implementations, leaving
considerable confusion elsewhere.88 The resulting conflict in Portugal helpfully
illustrates the problem. There, the performers’ collective management organisation
took the view that ‘sufficient quantity’ should mean ‘sufficient quantity to be
acquired in normal market conditions, that is with a balanced distribution in the
territory at stake’, and that it should require producers to not just make recordings
available on one online platform but on ‘a “significant part” of those that are active
in the market’.89 But the producers’ collective management organisation disagreed,
arguing that ‘sufficient quantity’ should reflect ‘market demand’ and only cover
physical copies.90

These diverging views could lead to very different outcomes, especially given the
fact that physical distribution of sound recordings has been largely replaced by
streaming. Under the producers’ view, performers would have no redress so long
as they were satisfying the (likely minimal) demand for physical copies. It is unclear
which of these views (or some third alternative) will eventually prevail in Portugal,
or how long it will take for the issue to be resolved throughout the remaining
Member States. In the meantime, however, that avoidable uncertainty reduces the
TED right’s potential value to creators even further.

84 See Chapter 3, Section 3.2.1.
85 Furgal (n 12) 153–4 (the Netherlands) art 25e.
86 IViR (n 77) 4–5.
87 Ramalho and Lopez-Tarruella (n 77) 25.
88 Ibid 24–5.
89 Ibid 24.
90 Ibid.
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4.3.1.3 Lack of Information

Reversion rights may also be undermined by creators being unable to access the data
necessary to gauge whether the trigger is made out. This was the crux of yet another
criticism Ramalho and Lopez-Tarruella made of the TED right: it doesn’t require
producers to provide performers with access to the information they’d likely need to
determine whether they were entitled to initiate the termination procedure. They
recommended that Member States require producers to provide all necessary infor-
mation to facilitate performers’ exercise of the rights, for free and within a reasonable
period, but noted that none had yet done so.91

4.3.1.4 Enforcement Challenges

Rights are only useful to the extent they can be enforced – and enforcement is
particularly challenging in the context of reversion. This was made particularly clear
in a 2016 investigation commissioned by the European Commission (‘the EC study’)
to evaluate how author-protective interventions in 10 EU Member States (including
some reversion rights) affected creator remuneration.92 Its economic modelling
found that the imposition of contractual obligations such as reversion rights could
strengthen authors’ bargaining power, but that difficulties creators faced in actually
enforcing those rights substantially weakened their efficacy.93

Of particular relevance, the study found that most of the statutory termination
measures in the EU Member States surveyed (as well as clauses requiring initial
publication or permitting a revision in remuneration) needed to be enforced by
judges.94 As well as making exercise of the rights unfeasibly expensive, the study’s
authors found this could deter creators in another way: ‘. . . requiring action to be
taken by authors against the publishers . . . puts them in a position that might
jeopardise their relationship with the latter; this could lead to authors being less
willing to enforce such protective measures.’95

Creators are understandably concerned about the risks of retaliation or other
adverse consequences if they take action against their investment partners to enforce
their rights.96 Such risks are exacerbated by the fact that, as explained in Chapter 1,

91 Ibid 7.
92 European Commission, Directorate-General for Communications Networks, Content and

Technology et al (n 67).
93 Ibid 238.
94 Ibid.
95 Ibid.
96 See, e.g., Katherine Day, Publishing Contracts and the Post Negotiation Space: Lifting the Lid

on Publishing’s Black Box of Aspirations, Laws and Money (Taylor & Francis, 2023). We discuss
these concerns in more detail in Chapter 5.
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culture industries typically feature both a relatively small number of buyers for
creative work and an oversupply of creative labour.

The aforementioned study evaluating the effects of author-protective reforms in
Dutch copyright law found that such concerns are likely to play ‘a major role’ in
explaining why its fair remuneration provisions had been so little used.97 ‘[M]ost
authors, out of fear of loss of contracts or blacklisting, do not dare to invoke or
enforce their right to fair remuneration against exploiters.’98

Such concerns are less relevant in the context of rights that don’t apply until the
creator is near the end of their career (like the US termination right) or dead (like
the Imperial right), but are nevertheless important and often overlooked when
considering the real-world practicability of rights that rely on creators asserting them
while their arts careers are still active.

4.3.1.5 Poor Design

Reversion rights can be undermined by poor design in other ways as well, including
by failure to consider their interactions with other parts of copyright law (and the
potentially unforeseen market impacts of such interactions).

For example, Ramalho and Lopez-Tarruella report that the TED use-it-or-lose-it
right will likely never be used in the UK as a result of the way it was imple-
mented.99 The Copyright, Designs and Patents Act 1988 provides that when
performers trigger that provision, the copyright in that sound recording expires.100

This would mean that the producer would no longer be responsible to pay
equitable remuneration for use of the recording, and the performer would then
need to seek such remuneration from ‘[the] person who plays the sound recording
in public or communicates the sound recording to the public’ (which they are
entitled to even after the sound recording’s copyright expires).101 As Ramalho and
Lopez-Tarruella note, performers might be disincentivised from exercising the
TED’s use-it-or-lose-it provision because it’s uncertain how they would get that
equitable remuneration from the person who plays the recording in public or
communicates it to the public.102

The UK Intellectual Property Office’s (‘IPO’) study into the TED’s implementa-
tion in the UK also highlighted potential issues with the use-it-or-lose-it provision
when there are multiple performers. The IPO noted that under the UK’s imple-
mentation of that provision, all the performers would lose out on access to

97 IViR (n 77) 4.
98 Ibid.
99 Ramalho and Lopez-Tarruella (n 77) 26, Copyright, Designs and Patents Act 1988 (UK) s

191HA(4).
100 Ibid.
101 Ibid s 182D(1).
102 Ibid 26.
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continuing royalties if one performer invoked the use-it-or-lose-it right.103 Ramalho
and Lopez-Tarruella found other EU Member States had implemented the provi-
sion so as to require some type of agreement between the joint performers, or a
majority of them, to invoke the right.104 But the lack of such procedures in the UK
highlights how domestic lawmakers can fail to design reversion laws to operate well
given the realities of how works are created and distributed.

4.3.1.6 Rights Unsuited to the Digital Context

The lack of meaningful impact attributable to Europe’s reversion rights in the lead-
up to the Directive may be a consequence of their being out of date.
In her 2020 analysis, Furgal identified France as the only country to have dealt

explicitly with digital exploitation, explicitly entitling authors to end publishing
agreements for lack of exploitation in digital or physical form.105 While various other
countries gave authors statutory ‘out of print’ rights, their usefulness was often
limited by outdated formulations based on the realities of traditional print publish-
ing.106 Allowing authors to reclaim rights when their book is ‘out of print’ or has ‘less
than 100 copies remaining in stock’ makes little sense in the context of publishing
industries increasingly reliant on digital distribution and print on demand.
In some cases, the transition to digital technologies has drastically changed the

practical meaning of reversion rights from what lawmakers originally intended.
Consider the general use-it-or-lose-it rights that are based on a complete lack of
exploitation, for example. In the analogue era, making a work available to the
public ongoing necessitated substantial investments in production and distribu-
tion. In those circumstances, any level of exploitation suggested that the investor
was still demonstrating a meaningful commitment to the work.107 In the digital
era, however, most works can be kept available for remarkably little outlay, and so
the mere fact a rightsholder is still technically making a work available to the
public doesn’t necessarily indicate an equivalent level of commitment to what it
did in the past.
The significance of this shift was explicitly recognised in the evaluation of the

Dutch use-it-or-lose-it right. Despite having a broader threshold than some of the
laws we canvassed above (based on lack of sufficient exploitation, rather than no
exploitation), the report criticised it for failing to take into account the changed
realities that come with digital distribution: ‘As a result of digitisation, a work can be

103 United Kingdom Intellectual Property Office (n 77) 4.
104 Ramalho and Lopez-Tarruella (n 77) 23–4.
105 Furgal (n 12) 7 (France) art L132–17-2.
106 Ibid.
107 Joshua Yuvaraj and Rebecca Giblin, ‘Are Contracts Enough? An Empirical Study of Author

Rights in Australian Publishing Agreements’ (2020) 44(1) Melbourne University Law Review
380, 389–90.
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made available online indefinitely, almost at no cost.’108 As Professor JG Visser has
noted elsewhere, ‘there will thus hardly ever be any question of [non-use]’ under this
provision.109

Concerned that authors might be prevented from reclaiming rights in circum-
stances where rightsholders are technically but not meaningfully exploiting them,
the report’s authors recommended that both availability and promotion of works be
taken into account when determining the sufficiency of any exploitation.110

4.3.1.7 Contracting Out

Finally, the ability of rightsholders to contract out of some European reversion rights
may further explain their apparent lack of benefit for creators.111 None of the studies
we surveyed directly addressed this issue, but it’s worth bearing in mind given the
ongoing significance of this issue in the context of Commonwealth and US rever-
sion rights, as well as the disproportionate bargaining power rightsholders often
enjoy relative to creators. As we’ll see, contracting out and many of the other
problems identified above also affected the design and implementation of Article
22 of the DSM Directive, undermining the great promise of that instrument to
harmonise, for the first time, baseline protections for creators across the Union.

4.4 article 22: a missed opportunity

4.4.1 The Lead-Up to the Directive

As we’ve seen, European creators expressed a strong desire for better reversion rights
in the 2013 consultation even though the ones already on the books were largely
letting them down – and they set their eyes on the EU to achieve reform.

There are two key reasons why EU intervention may have seemed a more
attractive bet than domestic law reform.

First, creators from strongly laissez-faire traditions (such as the UK, which was
then an EU member state, Ireland, Malta and Cyprus) may have believed that EU
intervention was the only feasible way of achieving the kinds of author protections
that had been largely absent in their own domestic copyright laws.112

108 IViR (n 77) 5; see also 45–52 of the full study, downloadable via <https://repository.wodc.nl/
handle/20.500.12832/2460>.The Dutch law was passed in 2015, but the sufficient exploitation
use-it-or-lose-it right was already present in the 2012 Bill before the EU copyright consultation:
Thomas Dysart, ‘Author-Protective Rules and Alternative Licences: A Review of the Dutch
Copyright Contract Act’ (2015) 37(9) European Intellectual Property Review 601, 602.

109 Dirk JG Visser, ‘Dutch Copyright Contract Law’ in Simon Geiregat and Hendrik Vanhees
(eds), Copyright Contracts Tomorrow (LeA Uitgevers, 2023) 31–3.

110 IViR (n 77) 5.
111 See Section 4.2.2.3.
112 Furgal (n 12) 7.
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Second, creator groups may have been aware of Big Content’s track record of
derailing creator-favouring laws at the national level. One example was a proposed
2010 Dutch law that would have banned copyright assignments (permitting licences
only) and allowed authors to terminate most licences after five years.113 After furious
responses claiming it would be the end of the Dutch publishing industry114 and
would ‘lead to the destruction of knowledge and capital’,115 those provisions were
dropped.116 Creators seeking rights within the EU would still need to contend with
fierce rightsholder lobbying, but if they succeeded in obtaining a strong reversion
right, it would have to be implemented throughout all Member States with little
opportunity for powerful rightsholders to derail it. That may have made the EU a
better focus for creator efforts than individual legislatures.
Rightsholder responses to the 2013 consultation asserted that further regulation

was not needed, that author and performer remuneration was adequate and the most
important thing when considering fair remuneration is the author’s freedom of
contract.117 However, the European Commission accepted the evidence of creators
instead, and acknowledged the need for legislative intervention by way of what
would become the 2019 Digital Single Market Directive.118

Its initial proposal was for a package of three author-protective provisions: a
transparency obligation for rightsholders (e.g. to report on royalties to authors and
performers), a ‘bestseller’ clause allowing renegotiation of disproportionate remuner-
ation arrangements, and a voluntary alternative dispute resolution system accessible
to creators.119

Creators responded by lobbying hard for reversion rights to be included as well,120

further demonstrating their belief in reversion’s potential to ameliorate problems

113 Bart Lenselink, ‘Copyright Contract Law’ in Bernt Hugenholtz, Antoon Quaedvlieg and Dirk
Visser (eds), A Century of Dutch Copyright Law: Auteurswet 1912–2012 (deLex, 2012) 193.

114 Submission by NUV Groep algemene uitgevers, 30 September 2010, 2 <https://www
.internetconsultatie.nl/auteurscontractenrecht/reactie/f78ce01e-b5d8-420f-9070-1cbefaab3650>
(translated by DeepL).

115 Submission by Grope uitgevers voor vak en wetenschap, 28 September 2010 <https://www
.internetconsultatie.nl/auteurscontractenrecht/reactie/ad94d033-8210-4e32-90b3-0808da35ac2c>
(translated by DeepL).

116 The time limit was abandoned in 2012 when the Dutch Government put forward its copyright
amendment bill: Amendments to the Copyright Act and the related rights in the context of
enhancing the position of authors and performing artists in contracts for copyright and
neighbouring rights (Copyright Contract Act) Bill, Second House of Representatives,
2011–2012, 33 308, no. 2 (June 20, 2012), referred to in Dysart (n 108) 602 n 13).

117 European Commission (n 78) 80.
118 Impact Assessment (16 September 2016) 207–8 <https://www.eumonitor.eu/9353000/1/

j4nvgs5kjg27kof_j9vvik7m1c3gyxp/vk7k8gzqvpwy/f = /12254_16_add_1.pdf>.
119 Proposal for a Directive of the European Parliament and of the Council on copyright in the

Digital Single Market, 14 September 2016, arts 14–16.
120 See, e.g., Society of Authors, ‘The Society of Authors’ Response to the Intellectual Property

Office’s Calls for Views on the European Commission’s Draft Legislation to Modernise the
European Copyright Framework’ (6 December 2016) 11 (archived on the Wayback Machine as
of 27 March 2019) <https://web.archive.org/web/20190327101504/https://www.societyofauthors
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with their contracts. That eventually caused the European Parliament to propose a
general ‘use-it-or-lose-it’ provision that would allow authors and performers across
the Union to revoke copyright grants where there was an ‘absence of exploitation’.
Under that initial draft, authors could revoke rights grants when there was ‘an
absence of exploitation’ or where rightsholders had failed to comply with a separate
transparency right, aimed at giving creators better visibility of how their works were
being used, and their payments calculated.121 Contracting out of the reversion right
was excluded except ‘if concluded by means of an agreement which is based on a
collective bargaining agreement’.122

The DSM Directive was intended to ‘achieve a well-functioning and fair
marketplace for copyright’ across the EU,123 making this a once-in-a-generation
opportunity to achieve a healthier balance between the interests of rightsholders
(to have a reasonable opportunity to exploit rights and benefit from their invest-
ments), creators (to be able to reclaim and benefit from unused rights) and the
public (to have better access to cultural heritage via rights being freed to facilitate
new exploitations). Unfortunately, for the reasons we unpack below, the eventual
Article 22 signally failed to provide the best practice solution creators were crying
out for.

4.4.2 The Eventual Article 22

The enacted version differed markedly from Parliament’s first proposal. We briefly
canvass what that version looked like, before returning to trace its journey to
enactment and then domestic implementation throughout the Union.

.org/SOA/MediaLibrary/SOAWebsite/Submissions/20161205-Submission-to-IPO-on-DSM-dir
ective-dec-2016.pdf>, cited in Ula Furgal, ‘Interpreting EU Reversion Rights: Why “Use-It-or-
Lose-It” Should Be the Guiding Principle’ (2021) 43 European Intellectual Property Review 283,
285; BASCA, ‘British and EU Music Creators United in Calling for an EU-Wide Rights
Reversion Mechanism’ (19 October 2017) <https://web.archive.org/web/20180612142607/
https://basca.org.uk/2017/10/19/music-creators-call-eu-wide-rights-reversion-mechanism/>;
European Composer & Songwriter Alliance, ‘A Fair Rights Reversion Mechanism: A Necessity
for Europe’s Creators’ <https://composeralliance.org/media/53-briefingpapereurightsreversion
mechanism.pdf>; see also Ed Johnson-Williams, ‘Submission to the IPO Call for Views:
Modernising the European Copyright Framework’ (6 December 2016).

121 Amendment 84 (new art 16a) (Draft Legislative Resolution).
122 Amendment 84 (new art 16a(4)).
123 Directive (EU) 2019/790 of the European Parliament and of the Council of 17 April 2019 on

copyright and related rights in the Digital Single Market and amending Directives 96/9/EC and
2001/29/EC [2019] OJ L 130 (‘EU DSM Directive’) recital 3. The Directive was part of a wider
copyright reform ‘package’, and the intention behind it was to modernise EU copyright
protection in the face of ‘[r]apid technological developments’, particularly in the context of
the digital marketplace for copyrighted works. See Séverine Dusollier, ‘The 2019 Directive on
Copyright in the Digital Single Market: Some Progress, a Few Bad Choices, and an Overall
Failed Ambition’ (2020) 57 Common Market Law Review 979, 979–80; EU DSM Directive,
recital 3.
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Article 22, as enacted, required Member States to ensure authors or performers
could wholly or partly revoke grants or exclusive licences of rights where there was a
‘lack of exploitation’.124 This revocation could only happen: (a) a reasonable time
after the transfer, or the licence had concluded; and (b) once the author or
performer had given notice as to when that exploitation needed to take place
by.125 The provision excluded reversion where ‘the lack of exploitation [was] . . .
predominantly due to circumstances that the author or the performer can reasonably
be expected to remedy’.126 Article 22 could also not be enforced by creators of
computer programs.127

Article 22 allowed Member States significant leeway to craft the reversion right
according to their specific contexts. These included the relevant factors for different
types of works and creative industries, the matter of how reversion would operate for
coauthored works, whether authors should be prevented from exercising the right
after a period justified by the industry or type of work, and whether authors were able
to choose to only end the exclusivity of the grant/licence, rather than revoke it
entirely.128 While some of this discretion was appropriate, the breadth of it gave
powerful rightsholders greater scope to intervene in domestic implementations than
creators may have hoped for.
Article 22 was accompanied by several other author-protective provisions: a

requirement that Member States impose obligations on rightsholders to provide
creators with rights to ‘appropriate and proportionate remuneration’ (Article 18);
regular information about how their works were being used and how their share of
income was calculated (Article 19); additional remuneration if the success of their
works makes their initial remuneration arrangements disproportionate (Article 20);
and a voluntary alternative dispute resolution (‘ADR’) mechanism to resolve disputes
related to the transparency and contract adjustment provisions (Article 21). Member
States needed to ‘ensure that any contractual provision that prevents compliance
with Articles 19, 20 and 21 shall be unenforceable in relation to authors and
performers’ (Article 23). As we demonstrate below, this meant Member States could
technically allow investors to contract out of the application of Article 22 and its
intended benefits for creators, even though those states could (but were not required
to) limit contracting out provisions to those ‘based on a collective bargaining
agreement’.129

The DSM Directive became law on 17 May 2019,130 requiring Member
States to implement the Directive’s requirements into their domestic laws by

124 EU DSM Directive, art 22(1); recital 80.
125 Ibid art 22(3); recital 80.
126 Ibid art 22(4); recital 80.
127 Ibid art 23(2).
128 Ibid art 22(2); recital 80.
129 Ibid art 22(5).
130 Official Journal of the European Union L 130 (Vol 62) 92.
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June 2021.131 Poland was the last Member State to implement the Directive in
September 2024, despite previously challenging it.132

4.4.3 How the Sausage Was Made

Before getting into the specific deficiencies of this provision, it’s worth providing a
little more context about Article 22’s passage into law, and the changes that were
made along the way.

As noted above, the Parliament included reversion in its amended draft legislation
after the Commission had failed to do so in its initial proposal.133 The first draft had
two triggers: authors could revoke rights grants when there was ‘an absence of
exploitation’ or where rightsholders had failed to comply with the new transparency
requirement.134 Additionally, it excluded contracting out except where collectively
bargained.135

Parliament passed that draft in September 2018,136 but the reversion provision met
substantial opposition during the subsequent trilogue negotiations between the
Parliament, Commission and Council.137 There were six rounds of negotiation,
and as late as the fifth, still no agreement on whether to even include the reversion

131 Legislative Train, JURI (Press Release, February 2024) <https://www.europarl.europa.eu/legis
lative-train/carriage/jd-directive-on-copyright-in-the-digital-single-market/report?sid = 7801>.

132 Pawel Lipski, ‘Poland: The DSM Directive finally implemented’, Bird & Bird (19 September
2024) <https://www.twobirds.com/en/insights/2024/poland/the-dsm-directive-finally-
implemented>; Paul Keller, ‘TDM: Poland Challenges the Rule of EU Copyright Law’,
Kluwer Copyright Blog (Blog Post, 20 February 2024) <https://copyrightblog.kluweriplaw.com/
2024/02/20/tdm-poland-challenges-the-rule-of-eu-copyright-law/>.

133 See Section 4.4.1.
134 Amendment 84 (new art 16a) (Draft Legislative Resolution). The Industry, Research and

Energy Committee recommended more triggers, like a lack of reporting, non-payment and
even inadequate promotion: Opinion of the Committee on Industry, Research and Energy for
the Committee on Legal Affairs on the proposal for a directive of the European Parliament and
of the Council on copyright in the Digital Single Market (1 August 2017), Amendment 58 (new
art 15a), report referred to in Furgal (n 120) 285. However, these proposals were not adopted.
The rationale for this draft is similar to recital 80 of the current DSM Directive, except that
Parliament intended reversion to take place only after parties had used the ADR mechanism:
Amendment 50 (new recital 43a). However, this was not implemented in the Directive’s
final text.

135 Amendment 84 (new art 16a(4)).
136 Amendments adopted by the European Parliament on 12 September 2018 on the proposal for a

directive of the European Parliament and of the Council on copyright in the Digital Single
Market (COM(2016)0593 – C8–0383/2016 – 2016/0280(COD)) Amendment 50: Proposal for a
directive, recital 43a (new); Amendment 84: Proposal for a directive, Article 16 a (new)<https://
www.europarl.europa.eu/doceo/document/TA-8-2018-0337_EN.html>.

137 Kosta Hountalas, ‘Proposed Changes to EU Copyright Law – Implications for Rights Holders
in the News and Media Industries’ (2018) 37(4) Communications Law Bulletin 21, 21.
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right in the Directive.138 After the fifth round, however, with most of the Directive’s
other content broadly agreed, a compromise text was finally agreed.139

That final version weakened the Parliament’s original proposal in two
critical ways.
First, it deleted the second trigger for reversion – the one that would have allowed

creators to reclaim their rights in circumstances where rightsholders had failed to
comply with their obligations under the accompanying transparency obligation.
The impetus for this appears to have originated with the EU Presidency, which
was adamant that it would not accept that trigger (albeit for reasons not apparent in
the primary documents available to us).140

We’ve previously flagged that author-protective provisions are only helpful to the
extent they can be enforced. Had creators been given the right to terminate their
contracts where rightsholders failed to provide them with the data to which they
were entitled by law, it would likely have made it much easier to get them to actually
do so. Unfortunately, the deletion of the second trigger meant this potential was
never realised.
Second, the compromise text flipped the contracting out restriction. Whereas

previous contracting out was banned except when the result of collective bargains
(reflecting the German contracting-out model for its own use-it-or-lose-it provi-
sion, discussed above141), Member States were now permitted (but not required to)
impose such restrictions.142 Effectively, that permitted rightsholders to contract out
of domestic implementations of Article 22 unless Member States individually
restricted them from doing so.143 Once again, this left individual Member States
vulnerable to lobbying from powerful corporations during their domestic
implementations.
In addition, the law as passed changed the (now sole) reversion trigger from

‘absence of exploitation’ to ‘lack of exploitation’.144 However, it’s not clear that this
change made any substantive difference.

138 Council of the European Union, Proposal for a Directive of the European Parliament and of the
Council on Copyright in the Digital Single Market – Update of negotiating mandate (Note
from Presidency to Permanent Representatives Committee, 2016/0280 (COD), 17 January 2019)
5 <https://www.politico.eu/wp-content/uploads/2019/01/Revised-mandate-Coreper.pdf>; see
also Trilogue 4-Column document (version 5.1, 7 December 2018) 106–9 <https://www
.europarl.europa.eu/RegData/publications/trilogue/2016/0280/NEGO_CT(2016)0280(2018-12-
07)_XL.pdf>. The EU Council refused to include reversion at all, in contrast with the
Parliament’s proposal: Council of the European Union (n 138) 162–4, 276–80.

139 Council of the European Union, ‘EU Copyright Rules Adjusted to the Digital Age’ (Web Page,
13 February 2019) art 22 <https://www.consilium.europa.eu/en/press/press-releases/2019/02/13/
eu-copyright-rules-adjusted-to-the-digital-age/>.

140 Council of the European Union (n 138) 5.
141 See Section 4.2.2.3.
142 Council of the European Union (n 138) 280.
143 See Section 4.4.5.
144 EU DSM Directive, art 22(1); Council of the European Union (n 138) 276.
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Below, we critically evaluate the ‘lack of exploitation’ standard and rules around
contracting out, including the further problems that emerged during Article 22’s
domestic implementations.145

4.4.4 ‘Lack of Exploitation’

One of the most significant problems with Article 22 arises from its ‘lack of exploit-
ation’ trigger. As explained above, some countries with general use-it-or-lose-it rights
before the DSM Directive had based them on no exploitation, while others had
more creator-protective standards that allowed rights to be reclaimed where exploit-
ation was inadequate.146

‘Lack of exploitation’ could have either meaning on its face, and neither view is
unanimously adopted in the scholarship or by industry stakeholders.147

Acknowledging the text’s ambiguity, we proceed with a plain reading of the phrase
in the context of the Directive’s recitals, which suggest Article 22 is intended to be
limited to situations where rights are ‘not exploited at all’.148 The equivalent phrases
in the Directive’s other published languages are consistent with ‘no exploitation’
as well.149

Problematically, this high threshold doesn’t go as far as it might to further
copyright’s access and reward goals. As we’ve noted at various times throughout this
book, digital technologies make it very easy and often virtually costless to make most
works available online.150 In this paradigm, mere availability of a work does not say
the same thing about the rightsholder’s commitment to it as it did in the analogue
age. Under a ‘no exploitation’ standard, reversion can be avoided where

145 Our discussion is not intended to be an in-depth review of art 22, but an examination of the
areas we consider to be of most pressing concern with art 22 and its implementations.
We acknowledge, however, a broader range of issues has been and will continue to be
discussed in relation to art 22. For broader critiques of art 22 and the Directive generally, see,
e.g., Dusollier (n 123); Ted Shapiro and Sunniva Hansson, ‘The DSM Copyright Directive:
EU Copyright Will Indeed Never Be the Same’ (2019) 41(7) European Intellectual Property
Review 404; Eleonora Rosati, Copyright in the Digital Single Market: Article-by-Article
Commentary on the Provisions of Directive 2019/790 (Oxford University Press, 2021) 2023;
European Copyright Society, ‘Comment of the European Copyright Society Addressing
Selected Aspects of the Implementation of Articles 18 to 22 of the Directive (EU) 2019/90 on
Copyright in the Digital Single Market’ (2020) 2 JIPITEC 132. We also note our analysis of the
law is based on the national legislation following implementation of the DSMDirective, which
to the best of our knowledge is current at the time of writing (2024).

146 See Section 4.2.2.1.1.
147 Joshua Yuvaraj, ‘Implementing copyright revocation in Ireland and Malta: lessons for law-

makers’ (2023) 18(7) Journal of Intellectual Property Law & Practice 528, 532–3.
148 EU DSM Directive, recital 80.
149 EU Commentary, para 74, n 43. See also Séverine Dusollier and Léo Pascault, ‘Contractual

Protection of Authors and Performers in France after the CDSM Directive’ in Simon Geiregat
and Hendrik Vanhees (eds), Copyright Contracts Tomorrow (LeA Uitgevers, 2023) 83.

150 See further Furgal (n 120) 290.
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rightsholders have made it available for sale online, even if they’re doing nothing to
actively invest in making the work available in new formats, or promoting it to new
audiences.151

While a standard based on no exploitation is better than no revocation right at all,
we query whether it’s desirable to allow rights to remain locked up on the basis of
such minimal commitment – especially when others may be willing and able to do a
better job.
A trigger based on exploitation being ‘inadequate’ in the circumstances would

have been more consistent with promoting copyright’s access and reward goals. We
agree with the recommendation of von Gompel et al in their evaluation of the
Dutch use-it-or-lose-it right that, in determining whether the exploitation threshold
has been reached, consideration ought to be given not only to whether the work is
available, but the extent to which it is being appropriately and actively promoted.152

In determining whether exploitation is in fact appropriate in all the circumstances,
relevant circumstances might include the author or an alternative investor being
keen to re-launch the work to the public, or make it available in new formats.
As we will argue in Chapter 6, any such standard would need to be supported by

regularly updated industry-specific guidelines to help creators identify whether their
work would qualify – and give rightsholders certainty about what they needed to do
to retain them.153 Done well, such a standard could do a much better job of
promoting public access to knowledge and culture, and helping creators achieve
recognition and financial rewards for their work.
The ‘no exploitation’ standard also raises a controversy over whether an author

can reclaim some of their rights in cases where some but not all are being exploited.
For example, imagine a situation where a publisher is exploiting its print rights over
a book, but not its audio or ebook rights. Can an author revert just the unused rights?
Commentary of the European Copyright Society published to assist the imple-

mentation process suggests that Member States would need to explicitly make it
clear that reversion is available in relation to each right in order to achieve such an
end, suggesting that simple enactment of Article 22’s text would not be sufficient.154

And the French implementation, for example, seems to rule this out explicitly. Its
implementation provides that, ‘when author has transferred, on an exclusive basis,
all or part of her rights, she may, in the absence of all exploitation of their work,

151 Dusollier and Pascault (n 149) 83.
152 IViR (n 77) 5.
153 See Chapter 6. On how sector-specific agreements could impose an inadequate exploitation

threshold to strengthen a legislative ‘no exploitation’ reversion system, see, e.g., Pierre Sirinelli
and Alexandra Bensamoun, ‘The Transposition of Articles 18 to 23 of Directive 2019/790 of
April 17, 2019, by Order No. 2021-580 of May 12, 2021, into the Common Law Regime for
Copyright Contracts’ (2021) 270(10) Revue internationale du droit d’auteur 137, 225–6. See
further Dusollier and Pascault (n 149) 83–4.

154 ECS Commentary 2020, 22, n 43. For a more detailed overview of the literature on lack of
exploitation, see, e.g., Yuvaraj (n 147) 528.
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automatically revoke all or part of this transfer’.155 By contrast, as we saw above,
France’s existing use-it-or-lose-it provisions for books not only use broader ‘inad-
equate exploitation’ triggers, but allow authors to reclaim part of their rights (e.g.
digital or print) if only one of them meets the threshold.156

Given the breadth of rights cultural investors tend to take in their dealings with
creators, the fact that in winner-takes-all markets few works are likely to be fully
exploited, and the ease with which minimal exploitation (such as making it available
online) can be achieved, it’s difficult to discern a normative case for so strictly
limiting the reversion right’s scope.

As the Directive only prescribes minimum standards,157 EUMember States could
have provided protections more in line with copyright’s access and reward goals by
implementing versions that included a broader trigger – for example by enabling
authors to reclaim rights in case of inadequate exploitation, as well as no exploitation
at all.158 However, only a minority of countries took the opportunity to do so. Eight
countries already had a pre-DSM Directive general use-it-or-lose-it right with a
trigger that included inadequate exploitation: Slovenia, Romania, Germany, the
Czech Republic, Croatia, Austria, the Netherlands and Slovakia.159 Six of these
countries maintained that standard through implementation, ensuring authors had a
broader right than the minimum mandated via Article 22.160 But the remaining two

155 Art L. 131-5-2-I CPI (emphasis added), in Dusollier and Pascault (n 149) 83. Cf. Brad Spitz,
‘CDSM: French Transposition on the Remuneration of Performers’, Kluwer Copyright Blog
(Blog Post, 21 April 2023)<https://copyrightblog.kluweriplaw.com/2023/04/21/cdsm-french-trans
position-on-the-remuneration-of-performers/> (interpreting the equivalent revocation right for
performers as using ‘lack of exploitation of his or her performance’ as a threshold).

156 Dusollier and Pascault (n 149) 83.
157 See EUR-Lex, ‘National Transposition’ (Web Page) <https://eur-lex.europa.eu/collection/n-

law/mne.html>.
158 See European Commission, ‘Better Regulation in Europe: An OECD Assessment of

Regulatory Capacity in the Original Member States of the EU: Project Glossary’, definition
of ‘Gold Plating’ <https://www.oecd.org/gov/regulatorypolicy/44952782.pdf>, referred to in
OECD, ‘Regulatory Impact Assessment across the European Union’ in Better Regulation
Practices across the European Union (2019) <https://www.oecd-ilibrary.org/sites/9b745623-en/
index.html?itemId = /content/component/9b745623-en>. (However, it is important to ensure
measures additional to the minimum requirements of a Directive do not cause additional
burdens or harms. For more information, see generally Eduardo Magrani, Nevin Alija and
Felipe Andrade, ‘“Gold-Plating” in the Transposition of EU Law’ (2021) 8 E-Pública 45.)

159 Furgal (n 12) 8.
160 Bundesgesetz über das Urheberrecht an Werken der Literatur und der Kunst und über

verwandte Schutzrechte (Urheberrechtsgesetz 1936, zuletzt geändert durch das Bundesgesetz
BGBI. I Nr. 244/2021) [‘Federal Law on Copyright in Literary and Artistic Works and Related
Rights (Copyright Law 1936, as amended up to Federal Law published in the Federal Law
Gazette I No. 244/2021 (BGBI.I No. 244/2021))’, Das Rechtsinformationssystem des Bundes [The
Legal Information System of the Republic of Austria] (Web Page) <ris.bka.gv.at/
GeltendeFassung.wxe?Abfrage =Bundesnormen&Gesetzesnummer = 10001848>] (Austria) (tr
Microsoft Edge) § 29(1); Gesetz über Urheberrecht und verwandte Schutzrechte
(Urheberrechtsgesetz, das zuletzt durch des Gesetzes vom 23. Juni 2021 geändert worden ist)
[‘Act on Copyright and Related Rights (Copyright Act, as amended up to Act of June 23, 2021)’,
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states, the Czech Republic and Romania, actually wound that protection back,
reducing their standard to allow reversion for non-exploitation only.161

Most of the other Member States implemented the minimum ‘no exploitation’
standard, however (n = 18). Malta alone appeared to implement Article 22 by
directly adopting its (rather ambiguous) ‘lack of exploitation’ language.162

It’s unclear the extent to which countries decided to pass the minimum standard
was influenced by rightsholder lobbying, as there was not always transparency
around the implementation process. In Ireland, for example, which adopted an

WIPO Lex (Web Page) <wipo.int/wipolex/en/text/586964>] (Germany) s 41(1); 1999. évi
LXXVI. törvény a szerzői jogról (Hatályos: 2024.02.17.-tól) [‘Act No. LXXVI of 1999 on
Copyright (consolidated text of February 17, 2024)’, Nemzeti Jogszabálytár [National
Legislation Database] (Web Page) <njt.hu/jogszabaly/1999-76-00-00>] (Hungary) (tr
Microsoft Edge) § 51(1); Auteurswet 1912, tekst geldend op: 01-10-2022 [‘Copyright Act 1912, as
amended up to October 1, 2022’,Overheid.nl (Web Page)<wetten.overheid.nl/BWBR0001886/
2022-10-01/#HoofdstukI_Paragraaf6_Artikel16>] (the Netherlands) (tr Microsoft Edge) art 25e
(1); Autorský zákon č. 185/2015 Z. z. (v znení č. 125/2016 Z. z., 215/2018 Z. z., 306/2018 Z. z., 71/
2022 Z. z., 455/2022 Z. z.) [‘Copyright Act No. 185/2015 Coll. (as amended by No. 125/2016, 215/
2018, 36/2018, 71/2022, 455/2022)’, Zákony pre l

,
udí [Laws for the People] (Web Page)

<zakonypreludi.sk/zz/2015-185>] (Slovakia) (tr Microsoft Edge) § 73(1); Zakon o avtorski in
sorodnih pravicah (Uradni list RS, št. 21/95 z dne 14.04.1995, kot je bil spremenjen 26.10.2022)
[‘Copyright and Related Rights Act (Official Gazette of the Republic of Slovenia, No. 21/95 of
April 14, 1995, as amended up to October 26, 2022)’,WIPO Lex (Web Page)<wipo.int/wipolex/
en/text/587464>] (Slovenia) art 83(1).

161 Zákon občanský zákoník č. 89/2012 Sb. ze dne 3. února 2012 [‘Civil Code Act No. 89/2012 Coll.
of February 3, 2012’, as amended up to Act No. 31/2024 Coll. of March 31, 2024, Zakony pro lidi
[Laws for the People] (Web Page) <zakonyprolidi.cz/cs/2012-89/zneni-20240101>] (Czech
Republic) (tr Microsoft Edge) art 2378; Legea nr. 8 din 14 artie 1996 privind dreptul de autor
şi drepturile conexe [‘Law No. 8 of March 14, 1996 on Copyright and Related rights’ amended
up to May 1, 2022, Legislative Portal (Web Page) <legislatie.just.ro/Public/DetaliiDocument/
259087>] (Romania) (tr Microsoft Edge) art 48^1(1). See further Furgal (n 12) 20. See, e.g.,
Gregor Schmid et al, ‘Transposing the DSM Copyright Directive in Germany, the Czech
Republic and Slovakia’, Taylor Wessing (Web Page, 27 May 2021) <https://www.taylorwessing
.com/en/interface/2021/copyright-update/transposing-the-dsm-copyright-directive-in-germany-
the-czech-republic-and-slovakia>; Josef Donát, ‘The Future of Czech Copyright Law in Light
of DSMDirective (Part II)’, Rowan Legal (Web Page, 17December 2021) <https://rowan.legal/
en/114060/>. Czech parliamentary documents acknowledge this change in exploitation trigger
(Czech Parliament, Draft Act amending Act No. 121/2000 Coll., on Copyright, on Rights
Related to Copyright and on Amendments to Certain Acts (Copyright Act), as amended, and
Act No. 89/2012 Coll., Civil Code, as amended (Explanatory Memorandum, Version for
comments, 6 November 2020). Comments from Czech Government departments indicated
they wanted to make their reversion provision consistent with the ‘no exploitation’ approach,
which the Office of the Government of the Czech Republic – Compatibility Department
considered was more consistent with art 22 in non-English languages (Czech Parliament, Draft
Act Amending Act No. 121/2000 Coll., on Copyright, on Rights Related to Copyright and on
Amendments to Certain Acts (Copyright Act), as amended, and Act No. 89/2012 Coll., Civil
Code, as amended (Settlement of Comments, Version for Government Meeting, 22 April
2021)). Beyond this, we could not find indications as to why the Czech Government went with
a narrower definition.

162 Copyright and related rights in the DSM Regulations, 2021 (Malta) reg 21(4)(b); Yuvaraj (n 147)
531–2.
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explicit ‘no exploitation’ standard, the government’s consultation did not ask for
comment on the standard to be adopted, and did not make responding submissions
available to the public.163

4.4.5 Contracting Out

4.4.5.1 Contracting Out of Article 22 Is Now Allowed

We’ve seen throughout this book that when reversion rights can be avoided by
contractual terms to the contrary, rightsholders routinely respond by using their
superior bargaining power to require creators to sign away their reversion rights at
the time they enter into the initial contract.164 If we’re concerned with ensuring that
copyright law promotes ongoing access to works and recognition and rewards for
creators, it’s undesirable to allow rightsholders to so cheaply and easily eliminate
protections designed to achieve this.165

EU lawmakers recognised and provided for the risk of contracting out by requir-
ing Member States to ensure contracts can’t bypass or neuter various other of the
DSM’s author-protective provisions, but not Article 22.166 By doing so, they have
suggested that it is indeed possible to do so.167 Member States can limit contracting
out of Article 22 to situations where the relevant provisions were ‘based on a
collective bargaining agreement’.168 But again, this is permitted rather than

163 See Yuvaraj (n 147) 533–4.
164 See Chapters 2, 3 and 5.
165 Section 4.5 deals with direct contracting out, for example by specifying that the implemented

reversion provisions don’t apply. Rightsholders could also adopt the approach that succeeded in
Gloucester Place v Le Bon, discussed in Chapter 3 – specify the applicable law to be that of a
jurisdiction where there are no reversion rights: see, e.g., Jane C Ginsburg, ‘The Author as
Revenue Sharer: Lecture in Memory of William R. Cornish’ (2023) 18(11) Journal of Intellectual
Property Law & Practice 787, 791–2. However, this is a problem with reversion rights generally
rather than art 22, so we will instead address it in detail in our best practice analysis in
Chapter 6.

166 EU DSM Directive, art 23(1). Article 18 is also made non-mandatory, but a discussion of that
provision is beyond the scope of this book.

167 Yuvaraj (n 147) 530; European Copyright Society (n 145) [37]. Other commentators generally
indicate parties can contract out of art 22: Ted Shapiro, ‘Remuneration Provisions in the DSM
Copyright Directive and the Audiovisual Industry in the EU: The Elusive Quest for Fairness’
(2020) 42(12) European Intellectual Property Review 778, 784–5; Dusollier (n 123) 1026; Jane
C Ginsburg, ‘Authors’ Remuneration: Reforms to Wish For’ in Gustavo Ghidini (ed),
Reforming Intellectual Property (Edward Elgar, 2022), 128; João Pedro Quintais, ‘The New
Copyright in the Digital Single Market Directive: A Critical Look’ (2020) 42(1) European
Intellectual Property Review 28, 40. The accompanying recitals say the same thing: arts 19–21
should be mandatory and parties should not be able to contract out of them, but they say
nothing about art 22.

168 EU DSM Directive, art 22(5).
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mandatory, and thus further suggests that if they don’t so regulate, exploiters will still
be able to contract out of revocation unhindered.169

The enacted text effectively flipped the European Parliament’s original rever-
sion proposal, which prohibited rightsholders from contracting out except as part of
a collective bargain.170 The closed-door nature of (and lack of transparency
around) the trilogue negotiations171 makes it difficult to prove any causal connec-
tion between rightsholder lobbying172 and the shift away from the right being
mandatory, but there is no doubt that the change benefited big businesses
over creators.
Failure to make Article 22 expressly mandatory, when most of the DSM’s

other author-protective provisions are mandatory, has been criticised for either
‘lack[ing] . . . coherence’ or indicating a desire to prioritise rightsholder inter-
ests over those of creators,173 neither of which are consistent with the
Directive’s creator-protective rationales.174 It also made individual Member
States vulnerable to lobbying from Big Content during the course of their
domestic implementations: if they chose to actively depart from the DSM’s
text to make reversion rights inviolable, they would not have any cover from
the EU in doing so.

4.4.5.2 Some Courageous Implementations

Despite this, most (n = 19) of the EU Member States have implemented stricter
approaches to contracting out than mandated by Article 22. Of these 19 states, only
five (Croatia, the Netherlands, Slovenia, Spain and Slovakia), went further than
required by the Directive, banning contracting out of the Article 22 equivalent in
their domestic law completely.175 The remaining 14 states permitted contracting out
only in certain circumstances:

169 Yuvaraj (n 147) 530.
170 See Section 4.4.1.
171 See further Päivi Leino-Sandberg, ‘Transparency and Trilogues: Real Legislative Work for

Grown-Ups?’ (2023) 14 European Journal of Risk Regulation 271, 271, 278, 286, 290.
172 As Leino-Sandberg notes, the ‘[European] Parliament has no rules that would even attempt to

make external influence in legislative work efficiently visible with a view to enabling political
accountability.’ Ibid 283.

173 Stéphanie Carre, Stéphanie Le Cam and Franck Macrez, ‘Buyout Contracts Imposed by
Platforms in the Cultural and Creative Sector’, Study requested by the JURI Committee of
the European Parliament, PE 754.184 (November 2023) 38 <https://www.europarl.europa.eu/
RegData/etudes/STUD/2023/754184/IPOL_STU(2023)754184_EN.pdf>.

174 See further EU DSM Directive, recitals 74 and 75.
175 Zakon o autorskom pravu (NN 111/2021) [‘Copyright and Related Rights Act (OG No. 111/

2021)’, WIPO Lex (Web Page) <wipo.int/wipolex/en/text/584899>] (Croatia) art 70(6);
Auteurswet 1912, tekst geldend op: 01-10-2022 [‘Copyright Act 1912, as amended up to
October 1, 2022’, Overheid.nl (Web Page) <wetten.overheid.nl/BWBR0001886/2022-10-01/
#HoofdstukI_Paragraaf6_Artikel16>] (the Netherlands) (tr Microsoft Edge) art 25h;
Autorský zákon č. 185/2015 Z. z. (v znení č. 125/2016 Z. z., 215/2018 Z. z., 306/2018 Z. z., 71/
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1. Eleven limited contracting out to collective bargaining situations (as
permitted by the Directive);176

2022 Z. z., 455/2022 Z. z.) [‘Copyright Act No. 185/2015 Coll. (as amended by No. 125/2016,
215/2018, 36/2018, 71/2022, 455/2022)’, Zákony pre l

,
udí [Laws for the People] (Web Page)

<zakonypreludi.sk/zz/2015-185>] (Slovakia) (tr Microsoft Edge) § 73(4); Zakon o avtorski in
sorodnih pravicah (Uradni list RS, št. 21/95 z dne 14.04.1995, kot je bil spremenjen 26.10.2022)
[‘Copyright and Related Rights Act (Official Gazette of the Republic of Slovenia, No. 21/95 of
April 14, 1995, as amended up to October 26, 2022)’, WIPO Lex (Web Page) <wipo.int/
wipolex/en/text/587464>] (Slovenia) art 83 (5); Real Decreto Legislativo 1/1996, de 12 de
abril, por el que se aprueba el texto refundido de la Ley de Propiedad Intelectual, regular-
izando, aclarando y armonizando las disposiciones legales vigentes sobre la materia [‘Royal
Legislative Decree 1/1996, of April 12, 1996, approving the revised text of the Law on
Intellectual Property, regularizing, clarifying and harmonizing the legal provisions in force
on the matter’, Agencia Estatal Boletín Oficial del Estado [State Agency Official State
Gazette] (Web Page) <boe.es/buscar/act.php?id =BOE-A-1996-8930>] (Spain) (tr
Microsoft Edge) art 48bis(4). Note, however, that in Slovakia authors cannot waive the right
in advance, which could open the door for rightsholders to bypass the statutory right.

176 Code de droit économique (mis à jour le 19 février 2024) [‘Code of Economic Law (updated on
February 19, 2024)’, ejustice (Web Page) <ejustice.just.fgov.be/eli/loi/2013/02/28/2013A11134/
justel#LNK0426>] (Belgium) (tr DeepL) art XI.167/4(5); Ο περί του Δικαιώματος
Πνευματικής Ιδιοκτησίας και Συγγενικών Δικαιωμάτων Νόμος του 1976 (59/1976) [‘The
Copyright and Related Rights Act of 1976 (59/1976)’, as amended up to Law No 155(I)/2022),
CyLaw (Web Page) <cylaw.org/nomoi/enop/non-ind/1976_1_59/full.html>] (Cyprus) (tr
Microsoft Edge) s 43(3(e)); Bekendtgørelse af lov om ophavsret (LBK nr 1093 af 20/08/2023)
[‘Promulgation of the Copyright Act (LBK no. 1093 of 20/08/2023)’, Retsinformation (Web
Page) <retsinformation.dk/eli/lta/2023/1093#idfad91e59-c2a8–41a8–94ab-ed28e6bd3b9a>]
(Denmark) (tr Microsoft Edge) § 54(2); Upphovsrättslag 8.7.1961/404 (ändrad genom lag
21.12.2023/1216) [‘Copyright Act (Act No. 404/1961 of July 8, 1961, as amended up to Act
No. 1216/2023 of December 21, 2023)’, Finlex <finlex.fi/sv/laki/ajantasa/1961/19610404>]
(Finland) (tr Microsoft Edge) s 30b; Gesetz über Urheberrecht und verwandte Schutzrechte
(Urheberrechtsgesetz, das zuletzt durch des Gesetzes vom 23. Juni 2021 geändert worden ist)
[‘Act on Copyright and Related Rights (Copyright Act, as amended up to Act of June 23, 2021)’,
WIPO Lex (Web Page) <wipo.int/wipolex/en/text/586964>] (Germany) s 41(4); Νόμος 2121/
1993, Πνευματική Ιδιοκτησία, Συγγενικά Δικαιώματα και Πολιτιστικά Θέματα
(επικαιροποιημένος μέχρι και τον ν. 5046/2023) [‘Law No. 2121/1993 on Copyright, Related
Rights and Cultural Matters (as amended up to Law No. 5046/2023)’, Οργανισμός Πνευματικής
Ιδιοκτησίας [Hellenic Copyright Organisation] (Web Page) <opi.gr/en/library/law-2121-1993>]
(Greece) (tr Microsoft Edge) art 15B(6); Legge 22 aprile 1941, n. 633 sulla protezione del diritto
d’autore e di altri diritti connessi al suo esercizio (Ultimo aggiornamento all’atto pubblicato il
30/12/2023) [‘Law No. 633 of April 22, 1941, for the Protection of Copyright and Neighbouring
Rights (last update to the act published on December 30, 2023)’, Normattiva (Web Page)
<normattiva.it/uri-res/N2Ls?urn:nir:stato:legge:1941-04-22;633!vig =>] (Italy) (tr Microsoft
Edge) art 110-septies(5); Autortiesību likums (Ar grozījumiem: 05.04.2023) [‘Copyright Law
(as amended up to April 5, 2023)’, Latvijas Republikas tiesību akti [Legislation of the Republic
of Latvia] (Web Page) <likumi.lv/ta/id/5138-autortiesibu-likums>] (Latvia) (tr Microsoft Edge)
art 45.3(7); ‘Copyright and Related Rights in the Digital Single Market Regulations’, Malta
Legislation (Web Page) <legislation.mt/eli/sl/415.8/eng> (Malta) s 21(4)(c); Legea nr. 8 din
14 artie 1996 privind dreptul de autor şi drepturile conexe [‘Law No. 8 of March 14, 1996 on
Copyright and Related rights’ amended up to May 1, 2022, Legislative Portal (Web Page)
<legislatie.just.ro/Public/DetaliiDocument/259087>] (Romania) (tr Microsoft Edge) art 48^1
(8); Lag (1960:729) om upphovsrätt till litterära och konstnärliga verk [‘Act (1960:729) on
Copyright in Literary and Artistic Works’, amended up to SFS 2022:1712, Sveriges Riksdag
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2. Two (Austria and Hungary) retained their pre-DSM Directive restric-
tions on contracting out of their use-it-or-lose-it rights, preventing cre-
ators from waiving their statutory reversion rights beyond three and five
years respectively;177

3. One (Estonia) permitted contracting out if it was to the author’s benefit,
but not their detriment.178

However, the eight remaining Member States enacted rights which were silent as to
whether it was possible to contract out,179 which (for the reasons explained above,
and the fact that other author-protective provisions in the copyright laws of these
countries are mandatory180) strongly suggests that it is. Given the ease with which
such terms can be inserted into contracts and the disproportionate bargaining power

[Swedish Parliament] (Web Page) <riksdagen.se/sv/dokument-och-lagar/dokument/svensk-for-
fattningssamling/lag-1960729-om-upphovsratt-till-litterara-och_sfs-1960-729/>] (Sweden) (tr
Microsoft Edge) s 29d(3).

177 Bundesgesetz über das Urheberrecht an Werken der Literatur und der Kunst und über
verwandte Schutzrechte (Urheberrechtsgesetz 1936, zuletzt geändert durch das Bundesgesetz
BGBI. I Nr. 244/2021) [‘Federal Law on Copyright in Literary and Artistic Works and Related
Rights (Copyright Law 1936, as amended up to Federal Law published in the Federal Law
Gazette I No. 244/2021 (BGBI. I No. 244/2021))’,Das Rechtsinformationssystem des Bundes [The
Legal Information System of the Republic of Austria] (Web Page) <ris.bka.gv.at/
GeltendeFassung.wxe?Abfrage =Bundesnormen&Gesetzesnummer = 10001848>] (Austria) (tr
Microsoft Edge) § 29(3); 1999. évi LXXVI. törvény a szerzői jogról (Hatályos: 2024.02.17.-tól)
[‘Act No. LXXVI of 1999 on Copyright (consolidated text of February 17, 2024)’, Nemzeti
Jogszabálytár [National Legislation Database] (Web Page)<njt.hu/jogszabaly/1999-76-00-00>]
(Hungary) (tr Microsoft Edge) § 51(4).

178 Autoriõiguse seadus vastu võetud 11.11.1992 [‘Copyright Act adopted 11.11.1992’, in force from
January 1, 2023, Riigi Teataja [State Gazette] (Web Page) <riigiteataja.ee/en/eli/527122022006/
consolide>] (Estonia) § 49/4 (2).

179 Bulgaria, Ireland, France, the Czech Republic, Luxembourg. Lithuania, Portugal, Poland.
180 ЗАКОН ЗА АВТОРСКОТО ПРАВО И СРОДНИТЕ МУ ПРАВА изм. и доп. ДВ. бр.100 от 1

Декември 2023г [‘Law on Copyright and Related Rights amended and supplemented by SG
100 of December 1, 2023’, lex.bg (Web Page) <lex.bg/mobile/ldoc/2133094401>] (Bulgaria) (tr
Microsoft Edge) arts 38(6) and 39a(7); ‘European Union (Copyright and Related Rights in the
Digital Single Market) Regulations 2021 (S.I. No. 567/2021)’,WIPO Lex (Web Page)<wipo.int/
wipolex/en/text/586484> (Ireland) reg 31; Code de la propriété intellectuelle (version
consolidée au 1 janvier 2024) [‘Intellectual Property Code (consolidated version as of January
1, 2024)’, Légifrance <legifrance.gouv.fr/codes/texte_lc/LEGITEXT000006069414?init = true&
page= 1&query =Code+de+la+propri%C3%A9t%C3%A9+intellectuelle+&searchField= ALL&
tab_selection= code>] (France) (tr Microsoft Edge) art L131–5-3 (stating that provisions are of
‘public order’, which means they cannot be contracted out of: see further Holfran Avocates,
‘Contracting in France, What to Pay Attention To?’ (Web Page, 10 November 2023) <https://
holfran.com/en/contracting-in-france-what-to-pay-attention-to/>; Zákon občanský zákoník č. 89/
2012 Sb. ze dne 3. února 2012 [‘Civil Code Act No. 89/2012 Coll. of February 3, 2012’, as amended
up to Act No. 31/2024 Coll. of March 31, 2024, Zakony pro lidi [Laws for the People] (Web Page)
<zakonyprolidi.cz/cs/2012-89/zneni-20240101>] (Czech Republic) (tr Microsoft Edge) ss 2374(2)
and 2374a(4); Loi du 18 avril 2001 sur les droits d’auteur, les droits voisins et les bases de données
(version consolidée applicable au 09/04/2022) [‘Law of 18 April 2001 on copyright, related rights
and databases (consolidated version applicable on April 9, 2022)’, Journal Officiel du Grand-Duché
de Luxembourg [Official Journal of the Grand Duchy of Luxembourg] (Web Page) <legilux.
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culture investors typically have over creators, we expect that this will translate to this
right being of even less benefit to creators in those nations.

4.5 a wasted opportunity

Continental Europe has a tradition of protecting authors’ rights much more actively
than common law nations, and that’s reflected in the panoply of reversion rights that
existed in the lead-up to the DSM Directive, as well as the author-protective
provisions that instrument included.

However, few of the reversion rights we were able to identify have been imple-
mented in a way likely to meaningfully change outcomes for creators, and Article
22 is perhaps the biggest disappointment of them all. The DSM Directive was a
once-in-a-generation opportunity to remedy this by achieving meaningful, techno-
logically appropriate rights, but it signally failed to do so. While the opacity of the
process makes it difficult to understand exactly what determined the final framing,
the inappropriately high exploitation threshold, elimination of reversion as a conse-
quence for rightsholder failures to comply with their transparency obligations and
approach to contracting out resulted in a right that we suspect will do little to secure
a fairer share of rewards to creators, or promote better public access to valuable
knowledge and culture. Article 22’s use-it-or-lose-it right is better than nothing, but
it’s far from what could have been.

public.lu/eli/etat/leg/loi/2001/04/18/n2/consolide/20220409> (Luxembourg) (tr Microsoft Edge) art
13d; Lietuvos Respublikos autorių teisių ir gretutinių teisių ı̨statymas 1999 m. gegužės 18 d. Nr.
VIII-1185 Vilnius [‘Republic of Lithuania Law No. VIII-1185 on Copyright and Related Rights of
May 18, 1999’, consolidated version from January 1, 2024 to April 30, 2024, Lietuvos Respublikos
Seimo kanceliarija [Chancellery of the Seimas of the Republic of Lithuania] (Web Page)
<e-seimas.lrs.lt/portal/legalAct/lt/TAD/TAIS.81676/asr>] (Lithuania) (tr Microsoft Edge) arts
40.1(5), 40.2(3); Código do Direito de Autor e dos Direitos Conexos (aprovado pelo Decreto-
Lei n.º 63/85 de 14 de março de 1985, e alterado até ao Decreto-Lei n.º 47/2023 de 19 de junho de
2023) [‘Code of Copyright and Related Rights (approved by Decree-Law No. 47/2023 of March 14,
1985, and amended up to Decree-Law No. 47/2023 of June 19, 2023’, Procuradoria-Geral Distrital
de Lisboa [Lisbon District Attorney’s Office] (Web Page) <pgdlisboa.pt/leis/lei_mostra_articu-
lado.php?nid= 484&tabela = leis&so_miolo=>] (Portugal) (tr Microsoft Edge) art 44f(1).
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