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Is public reason an appropriate ideal for international courts? Since the early

s various political philosophers and legal scholars have argued that

supreme courts should “use public reason” or abide by an “ideal of public

reason.” More recently, scholars such as Wojciech Sadurski, Mattias Kumm,

and Ernst-Ulrich Petersmann have also applied the concept to discussions

about international courts and tribunals (ICs), and argued that some of these sig-

nificantly enhance their legitimacy through public reason. But what can be the

content of a standard of public reason for an IC? And how can public reason en-

hance these courts and tribunals’ normative legitimacy?

The answers to the above questions hinge largely on the exact meaning of the

concept of “public reason” and what it means for a court to “use public reason,”

“appeal to public reason,” or “abide by an ideal of public reason.” This article seeks

to make three contributions. The first section provides a clarification of the range

of conceptions, or ideas and ideals, referred to as public reason in the dominant

and broadly Rawlsian tradition. This initial delimitation opens up to a more fo-

cused discussion of how public reason may be important for ICs. The second sec-

tion presents properties and features of ICs that make public reason relevant for

their normative legitimacy. The new type of ICs that have emerged since the end

of the cold war face legitimacy problems that cannot be satisfactorily addressed by

reference to state consent, the traditional source of IC legitimacy. I argue that al-

though many aspects of IC legitimacy lie beyond the courts’ control, a properly

construed ideal of public reason offers a way in which ICs themselves can address
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serious legitimacy concerns raised against them. The third section then sketches

an ideal of public reason for ICs that suggests guidelines and principles to limit

the discretion of judges when reasoning about morally and politically contentious

issues. This ideal is designed to address a particular legitimacy concern raised

against many new ICs, namely, that they engage in judicial activism, passing judg-

ments on these contentious issues without being sufficiently authorized and ac-

countable. The final section of the article compares and contrasts the proposed

account of public reason to other adjudicative ideals, both from the general adju-

dicative accounts of Ronald Dworkin and Cass Sunstein, and the more ambitious

and cosmopolitan accounts of public reason for ICs offered by the legal scholars

Kumm, Sadurski, and Petersmann.

Public Reason: A Contested Concept

What does it mean to say that a court uses or that it should use “public reason”?

And why would a practice of public reasoning be normatively important for a

court? The idea of public reason is often associated with the American philoso-

pher John Rawls. Although Rawls did not invent the concept as such, it was

with his political liberal conception of public reason that discussion of the concept

gained momentum and was put into wider academic circulation. Rawls also trig-

gered the interest, and dismay, of many legal scholars when he said that public

reason applies in a special way to the judiciary, and that the Supreme Court in

regimes with constitutional review is the “exemplar of public reason.” But simply

referencing Rawls does not make it clear exactly what “public reason” refers to.

The exact content of Rawls’s concept of public reason is still disputed—a result

of the complexity of his own discussion of public reason and the fact that his un-

derstanding of the content and role of public reason continued to develop in his

later writings. Moreover, during the last decade a number of political philoso-

phers and legal theorists have modified and developed Rawls’s approach to public

reason, while still others have developed conceptions of public reason that depart

from Rawls altogether.

Does the wide range of conceptions of public reason show that it is what

W. B. Gallie calls an “essentially contested concept,” that is, one that competent

speakers use with different and sometimes conflicting meanings? Or are the dif-

ferent examples of use united by certain underlying ideas? When we examine the

full range of meanings attributed to the concept in current legal and philosophical
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theory, we must conclude that it does in fact refer to different and sometimes con-

flicting ideas and conceptions. At best we can say that there is a group of ideas and

conceptions of public reason with certain family resemblances. Nevertheless, the

majority of public reason conceptions can be said to belong to a broadly

Rawlsian tradition, and they share certain underlying normative ideas. This is

the dominant, most distinctive, and, in my opinion, most convincing variety of

public reason thinking. In this article I therefore reserve the concept of “public

reason” for ideas and ideals that fall within this broad tradition.

Delimiting Public Reason

All conceptions of public reason in the broadly Rawlsian tradition share a basic

underlying normative idea: collectively laws, rules, and decisions should be reason-

ably acceptable to all those over whom they purport to have authority. One does

not have to be a proponent of public reason to affirm this liberal idea. However,

we can understand conceptions of public reason as particular ways to specify and

instantiate the general liberal requirement that collectively binding coercive laws

and institutions must somehow be acceptable to each of their subjects.

A first step in the specification that leads to conceptions of public reason is to

say that in order for public laws and decisions to be reasonably acceptable to all

their subjects, they must somehow be demonstratively or publicly justifiable to the

subjects. The idea here is not that all subjects must publicly support all laws and

decisions in order for them to be legitimate; this is clearly an unrealistic require-

ment in large and pluralistic forms of cooperation. Rather, the idea is that the rea-

soning and type of reasons that justify collectively binding laws, rules, and

decisions—and especially laws that form part of the higher constitutional law

and that regulate the basic institutional structure—should be publicly known or

publicly available to the subjects, and also presented such that the subjects can rec-

ognize them as appropriate and reasonably acceptable forms of political and legal

reasoning.

Second, conceptions of public reason furthermore assume that public justifica-

tion of laws requires a practice whereby those who exercise public authority to

make or shape the laws must respect an ideal of public reason. This means that

they must be willing to provide a public justification of their acts that is directed

toward the subjects or addressees of the laws and decisions, a justification that they

sincerely believe that these subjects can recognize as reasonable or see as an ap-

propriate public justification of a binding law or decision.
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The third and final specification that leads us to conceptions of public reason is

the assumption that offering a reasonably acceptable public justification for a law

requires the use of distinctly public reasons or a distinctly public form of reasoning.

These ways of specifying the liberal requirement that binding laws and decisions

must be reasonably acceptable to each subject determine the scope of conceptions

of public reason in the broadly Rawlsian tradition. But even with this understand-

ing, the broad nature of the Rawlsian tradition allows for considerable variation in

conceptions and ideals of public reason.

Varieties of Public Reason

One source of variation among conceptions of public reason stems from different

understandings of what exactly it takes to provide “public reasons” or use “public

reasoning,” and hence what it takes to provide a public justification for a law that

can be reasonably acceptable to all its addressees. Most proponents of public rea-

son argue that public justifiability requires the use of reasons and forms of reason-

ing that are at least accessible to the subjects of the law or decision, including those

who may have a different worldview, such as a different religion. This means

that reasons or forms of reasoning that appeal to private intuitions, revelation,

or religious authority are not recognized as public reasons, and are not an appro-

priate means of justifying collectively binding laws and decisions.

Public reasons are often defined in a negative way, that is, as reasons or forms of

reasoning that do not build on private intuitions, revelation, or gestures to reli-

gious authority; that do not amount to personal preferences or dislikes and prej-

udices; that do not rely on any one notion of the good and worthy life; and that do

not depend on a particular worldview or on a particular comprehensive moral,

philosophical, or religious doctrine. Proponents of public reason in the

Rawlsian tradition disqualify these latter types of reasons as an appropriate

basis for collectively binding laws because they assume there to be a reasonable

pluralism of religions and worldviews, and also of comprehensive moral and phil-

osophical doctrines. Thus, they believe that reasons and reasoning that directly

derive from or that exclusively appeal to these sources are such that reasonable

persons can reasonably reject them as acceptable forms of justification for coercive

and collectively binding laws and measures. On the other hand, reasons that draw

on common sense, ordinary forms of logic, and on science (when not controver-

sial) are widely acknowledged as public reasons, that is, as publicly accessible and

reasonably acceptable in the context of legal and political decision-making.
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Most proponents of public reason argue that the public justification of a law

must also cohere with, or at least not conflict with, widely shared political-moral

norms and values in the relevant community. But again, what exactly this means is

contested. Some argue that public justifiability requires that one ensures compat-

ibility with uncontroversial political-moral values, or with values that all subjects

can accept from within their comprehensive doctrine in an overlapping consen-

sus. Others, like Rawls, argue that one must start from the implicitly shared

practical reason of the political practice in question, or from the political-moral

ideas and values present in the public political culture of the community in ques-

tion. One should then try to form these implicitly accepted political ideas and val-

ues into a coherent and sufficiently complete “political conception of political

justice” in reflective equilibrium with one’s most considered convictions of jus-

tice: that is, one should try to interpret and specify the most basic political values

and conceptions into political principles of justice, and order these principles into

a political conception of justice appropriate for the particular political or legal re-

gime. When doing so, one should proceed within the language and concepts fa-

miliar from the political culture, and not seek for the deeper foundation of

these ideas in comprehensive philosophical or moral doctrines. The reasoning

here is that if those who exercise political power to change a law give a public jus-

tification of the law showing that it is at least compatible with such a political con-

ception of justice, then the subjects of the law will be able to recognize the law as

politically reasonable, even if they dislike the law from a private point of view or

from the point of view of their comprehensive doctrine. Why? Because they can

see that the law is justified with reasons that are compatible with a coherent

and reasonable interpretation of the shared political values of the community,

and with a type of evidence, logic, and form of reasoning that is accessible and

reasonably acceptable to them.

It is often argued that Rawlsian conceptions of public reason exclude a wide

range of reasons and forms of reasoning from the public sphere in general, and

from political debates in particular. But the broadly Rawlsian tradition, including

Rawls in his later years, has gone in the direction of becoming more inclusive.

There is a growing consensus that one should allow, and even encourage, all

kinds of reasons and reasoning in public debates and political discussions. On

this view, the public justifiability of laws does not depend on nonpublic reasons

being excluded from public discussions. The core idea is rather that public justi-

fiability and hence the use of public reasons is a requirement for those who make
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collectively binding laws and decisions when they exercise this power—especially

when they exercise power in relation to issues that shape constitutional essentials

and matters of basic justice. Supreme Court justices and international judges are

seen as exercising political power over such matters in fairly direct ways, and many

proponents of public reason therefore think that the duty to use public reason ap-

plies to these judges in a particularly stringent way. Rawls, for example, argues that

the ideal of public reason applies to Supreme Court judges not only when they

make their decisions but also when they discuss and deliberate these issues in

court and in other authoritative and public forums. Ordinary citizens, on the

other hand, may abide by a more relaxed standard of public reason when they

discuss policy proposals and laws—in the editorial pages of a newspaper, for

example—and can introduce personal reasons and reasons connected to their

comprehensive doctrines.

Are International Courts the Kinds of Entities for
Which Public Reason is Relevant?

Even if we accept the idea that public laws should be justifiable to all those over

whom the laws purport to have authority, and even if we are convinced that this

requires a practice where those who exercise public authority should attempt to

give a justification using public reason, it is still far from clear that ICs should

use public reason.

The Development of “New Style” ICs

Those who accept the traditional view of international law and international

courts will be less likely to see a need for ICs to engage in public justification

and to use public reason, because in the traditional view ICs do not have much

public power or public authority in the first place. The traditional view was formed

in the early days of ICs when there were few international courts and tribunals,

and when those that did exist had few powers. ICs lacked compulsory jurisdiction

and could only proceed with the consent of states. Their primary role was thus to

specify the terms of the contract between states, and to function as interstate

arbiters.

Traditional or “old style” international courts, such as the International Court

of Justice (ICJ), still exist, but over the last few decades there has been a sharp rise

in the number of international courts and tribunals, and in the number of rulings

they have passed. Even more importantly, many of today’s international courts
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have taken on new roles and functions. Political scientist Karen Alter refers to this

development as the emergence of “new style ICs.” Alter’s extensive study of to-

day’s twenty-four permanent ICs shows that this type of international court and

tribunal has become increasingly common. New style ICs typically have compul-

sory jurisdiction and typically also allow nonstate actors various forms of access,

ranging from the ability to initiate litigation to the permission to file amicus briefs.

It is also common for these ICs to have jurisdiction to review the legal validity of

states’ and international organizations’ legislative and administrative acts. A ma-

jority of today’s twenty-four permanent ICs have jurisdiction to perform admin-

istrative review of supranational administrators. Ten ICs have jurisdiction to

perform some sort of constitutional review, which entails “jurisdiction to assess

the legal validity of public acts, with the remedy being the nullification of the il-

legal acts.” Nineteen ICs have enforcement jurisdiction that allows them to ad-

judicate state compliance with international legal rules. Most of these new style

ICs are regional courts, although we also find new style ICs with a global reach,

like the World Trade Organization Appellate Body (WTO AB). Other new courts,

like the International Criminal Court (ICC), fall somewhere between the new and

the old type of ICs.

The increase in the number of ICs, and the increasing prominence of this new

type of IC, does not mean that states are ceding all of their power. States still create

the treaties, and thereby the rules and statutes by which ICs are bound. States also

appoint judges, and states can—and sometimes do—disregard IC rulings. But

today, setting up an IC typically creates a sovereignty risk for states. ICs are no

longer entirely within the control of states; more precisely, they are no longer

something a single state can control. Moreover, ICs now deal with a much

wider range of issue areas than previously, including those typically considered

the exclusive domain of states, such as a state’s relation to its own citizens.

ICs and Judicially-Driven Development of Law

It can be argued that in spite of the emergence of new style ICs, they still do not

truly wield public authority and therefore should not be expected to provide pub-

lic justifications or use public reason. After all, if the duty to publicly justify col-

lectively binding laws and decisions falls on the lawmaker—in this case the

member states of the IC or the Assembly of State Parties—then the role of the

ICs themselves is merely to apply the law as defined by the treaty or charter of
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the court. In this view, the international judiciary is simply, as Montesquieu puts

it, la bouche qui prononce les paroles de la loi—the mouth that speaks the law.

There is no doubt that the permissible forms of reasoning for an IC judge are

restricted by the text of the authoritative legal documents and by customary law

and other recognized sources of international law. The primary role of an inter-

national judge, as of any judge, is to apply the law, not make the law. However,

adjudicative reasoning unavoidably involves more than outlining what the author-

itative legal texts say and how the law pertains to the facts of the case. This is

particularly evident in cases where the law does not foresee a particular situation,

that is, when there are gaps in the law and when judges have to adapt legal rules to

changing circumstances. It is also evident when the legal text itself is ambiguous or

vague. But even in more straightforward cases, all application of the law requires

interpretation of the law and involves a certain degree of interpretation as to what

counts as legal sources, identification of relevant sources in the particular case, as

well as a choice of interpretative method and legal techniques. The interpretative

and methodological choices that judges make can influence how the judges end up

positioning themselves toward contentious moral and political questions.

The degree to which adjudication involves interpretative choices is particularly

evident in the adjudication of human rights because many human rights provi-

sions are not formulated as either-or rules, but rather as open-ended rights or

principles. Moreover, human rights provisions often have vague delimitation

clauses that require substantive interpretation. Take, for example, Article  of

the European Convention on Human Rights (ECHR). The first part of this article

guarantees the right to respect for private and family life. The second part outlines

a delimitation clause that says the right to private and family life can be limited,

but only if the limitation is in accordance with law and “necessary in a democratic

society in the interests of national security, public safety or the economic wellbeing

of the country, for the prevention of disorder or crime, for the protection of health

or morals, or for the protection of the rights and freedoms of others.” Thus, when

applying Article  the judge must interpret what “respect for private and family

life” means and at the same time what is necessary for a country’s national secur-

ity, economic wellbeing, and so forth—all of which is empirically contested and

which leads to morally contentious questions.

Another example requiring substantive deliberation is IC judges’ use of legal

techniques such as the proportionality test. The proportionality test amounts to

a three- and sometimes four-pronged analysis designed to assess whether an
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infringement of a legally guaranteed right is justified, or whether a right can be

limited in the particular context. It has emerged as an important framework for

evaluating rights violations in constitutional law and in international human

rights law, but it is also used by the WTO AB. Judges who use this test first assess

whether a disputed measure, such as a law forbidding same-sex marriage, serves a

legitimate policy aim. Second, they assess whether the measure is necessary, and

last they assess whether the measure is proportional to the rights infringement.

At first sight, this three-pronged test may seem like a highly structured and prin-

cipled means of judicial reasoning. But how can a judge determine what is a legit-

imate policy aim in a strictly legal way? How can he or she determine, in a strictly

legal way, whether a measure is necessary and whether it is proportional? Here the

judges must resort to more general forms of practical and moral reasoning.

Recent years have also seen the emergence of ICs with considerable interpreta-

tive freedom or, as some would say, considerable judicial discretion. Wide inter-

pretative room has been made possible by international treaties and conventions

that leave statutes open or vague, and by conventions that explicitly provide their

courts with review powers. But we also find examples of activist courts and tribu-

nals that over time have arrogated more interpretative and discretionary powers to

themselves. In its rulings over time, a court may seek to create more autonomy

from its charter; it may expand the types of issues it deals with beyond what is

stated in the charter; and it may adopt new legal techniques, including review-style

legal techniques such as balancing, multitier tests, and proportionality testing.

We can applaud or we can lament these developments in international law.

Either way, it seems undeniable that many ICs now have fairly wide interpretative

powers, that they engage in substantive policy assessment and moral reasoning,

and that they not only apply law but also sometimes make law. It is also undeni-

able that ICs now influence the rights and lives of persons all over the world

much more directly than did old style ICs. In other words, it seems undeniable

that there has been a considerable increase in many ICs’ public authority

and power.

Now, if we accept the general idea of the public reason tradition outlined in the

first part of this article—the idea that collectively binding laws and decisions

should be publicly justifiable, and that this requires a practice whereby those

who exercise public power should be able and willing to offer a justification in

terms of public reasoning and public reasons—then the discussion in this section

suggests that the duty to use public reason applies to many ICs. That is, in this
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section I have tried to show that a majority of the permanent international courts

wield a considerable amount of public power to make and shape collectively bind-

ing laws, and that they can no longer be seen as mere agents of states. All of this

points to public reason as an appropriate requirement for ICs, and in particular

for the judges that serve on these courts and tribunals. Moreover, it seems plau-

sible to say that ideals of public reason should apply more stringently to ICs that

have compulsory jurisdiction, review powers, and whose rulings touch on subject

matters that directly influence the lives and basic rights of citizens. This conclu-

sion, however, leaves open the question of what kind of ideal of public reason

would be appropriate for the international judiciary.

What Can Be an Appropriate Ideal of Public Reason for
an IC?

For many, the growth of new style ICs, the expansion of these courts into new

issue areas, the judicially driven development of international law, and the fact

that ICs sometimes even make law are all growing legitimacy concerns. Lawyers

typically frame this as a problem of legality and as a problem for the legitimacy

of international law. They worry that international judges are acting ultra vires,

or outside the law, and that activist judges undermine the rule of law in favor

of the rule of men, thus threatening the predictability and impartiality that sets

law apart from politics. Others frame it as more of a political-moral problem,

and fear the consequences of contentious moral and political issues increasingly

being left to the arbitrary will and whims of a few judges with weak democratic

credentials and restricted by few mechanisms of accountability.

These worries should not be taken lightly. But the suggestion that international

judges should engage in public justification of their rulings, and use public reasons

and public forms of reasoning, may only exacerbate the legitimacy problems of

ICs. That is, one may think that to say that judges should abide by an ideal of pub-

lic reason is to say that they should engage in more substantive moral reasoning,

understood as an extralegal form of reasoning that leaves more discretion and

power to the judges and takes them further away from the authoritative legal

texts and the will of the lawmakers. Critics might argue that this will lead judges

to pass rulings on the basis of some kind of hidden natural law doctrine or com-

prehensive liberal doctrine, but then present these as based on dialogical and pro-

cedural justifications that no one can reasonably reject. Many critics of Rawls have,
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for example, suspected that the operative part of his ideal of public reason is his

conception of “reasonableness,” and that this conception in turn relies on a fairly

comprehensive liberal doctrine of what it means for a person to be reasonable.

One may also think that for a court to respect an ideal of public reason it must

be a more activist court that engages in more judicial review, because it is assumed

that an ideal of public reason will require a court to strike down any act or mea-

sure that has not been given, or that cannot be given, a sufficient justification in

public reason.

The public reason tradition, however, provides a flexible framework and allows

for different conceptions and ideals of public reason. In this section I propose a

conception of public reason for ICs that responds to the legitimacy concerns

about IC judges’ arbitrary exercise of public power. This ideal does not encourage

judges to conduct more judicial review, use more discretion, or engage in more

moral reasoning or other forms of nonlegal reasoning. Rather, it proposes guide-

lines for what can count as appropriate reasons and forms of reasoning when the

judges have to engage in moral reasoning and substantive policy assessments. That

is, it is an ideal of public reason that provides a conception of what counts as ap-

propriate and inappropriate types of reasons and reasoning when a judge has to

adapt existing statutes to new circumstances or interpret vague statutes. It provides

a set of guidelines for judges when they have to interpret delimitation clauses, such

as the delimitation clause of Article  in the ECHR, and thus assess the extent to

which considerations of public morals can limit an individual’s right to a family

and private life. It is an ideal that also speaks to how a judge should restrict

their reasons and reasoning at the various stages of a proportionality test. This

ideal builds on the assumption that judges unavoidably have to engage in substan-

tive moral and practical reasoning in some cases, and proposes a way of doing so

that raises fewer legitimacy concerns. I refer to this as “the ideal of public reason as

judicial self-restraint when conducting moral reasoning.”

Exactly what guidelines such an ideal of public reason should include is a more

difficult question. The specifics of an ideal of public reason for an IC cannot be

worked out in isolation from the specifics of the court or tribunal in question,

and will depend on the issue area on which the court adjudicates, what its treaty

or charter says, how much agreement or conflict there is on rules and values be-

tween those who set up the court and among those who are bound by its rulings,

and so on. Nevertheless, the broadly Rawlsian public reason tradition can provide
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some useful general insights on what it takes to provide public justifications in

deeply pluralistic settings like those in which ICs operate.

Thus, I suggest that ideals of public reason for ICs should be informed by the

following guidelines for how judges should reason when they engage in policy as-

sessment and moral forms of reasoning. First, the judge should always respect the

idea that the reasons and reasoning that underpin the decision should at least be

accessible to all those who are directly affected by the decision. This means that a

judge should avoid building his or her decision on reasons and forms of reasoning

that rely on private intuitions, private likes and dislikes, revelation, and appeals to

religious authority. Moreover, recognizing that rational and reasonable persons

can continue to disagree on religious, moral, and philosophical doctrines, the

judge should also avoid reasoning that builds directly on, and uses the vocabulary

of, particular comprehensive doctrines, including comprehensive or perfectionist

liberal doctrines of justice and welfarist doctrines of justice and the good life.

The judge should also avoid relying on scientific findings and scientific methods

that are disputed in the scientific community.

Second, when a judge engages in substantive policy assessment or moral rea-

soning, he or she should do so in a way that demonstrates compatibility with

the basic political-moral aims and purposes of the treaty that the court serves,

as well as the basic aims and purposes of the practice of international law more

generally. Given the development of international law over the last two decades,

the latter should be seen as including certain minimal requirements of human

rights. Reasoning about the aims and purposes of the treaty and international

law is often seen as opening space for considerable judicial discretion. To make

the judge’s reasoning about aims and purposes more principled and consistent

across cases, and also less reliant on nonaccessible and disputed forms of reason-

ing, the ideal proposes that the judge should try to bracket the deeper doctrines

that political-legal aims and values might have emerged from. Moreover, the

judge should focus on how the aims and purposes can be combined, rather

than focus exclusively on salient aims or values in the case at hand. To make

the judge’s interpretation of these aims and values less subjective and more at-

tuned to the affected public, the judge should also take into account how the

aims and values of the treaty are understood in the political community in ques-

tion, and the extent to which they are disputed. If the judge’s understanding of

these aims and values conflicts with the contracting parties or the affected com-

munity’s understanding of them, or if the aims and values are the subject of
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deep disagreements in the affected community, this requires the judge to show

more restraint and provide a justification for why the judge chose to follow his

or her particular interpretation of these aims and values.

Last, the proposed ideal of public reason requires judges to make the basis of

their discretionary reasoning on morally and politically contentious issues explicit

and public in the written judgment, and in the separate opinions if the court al-

lows for this. When a judge rules on morally contentious issues that call for the

judge’s substantive policy assessment or moral reasoning, the written judgment

should demonstrate compatibility with the aims and purposes of the regime,

with the minimal human rights norms of international law, and with its relation

to the public practice and public opinion on the issue in the community in ques-

tion. And all the while the judge should use types of reasoning and reasons that

are accessible in a pluralistic polity. This makes the basis of the ruling public to

those who are bound and affected by it, and it makes it possible for those affected

to assess and criticize not only the outcome of the case but also the acceptability of

the reasons and reasoning underpinning it.

The proposed ideal of public reason is an attempt to limit unrestrained and unac-

countable judicial discretion when judges conduct moral and practical reasoning, by

making itmore reflexive, principled, and publicly transparent, and thus open to public

contestation and correction. The ideal offers a way for the international judiciary to

make itself more accountable to a broader range of publics and actors, in a situation

where it has little democratic legitimacy and is subject to few other mechanism of ac-

countability. However, the proposed ideal of public reason is in no way intended to

preclude or replace more external or institutional measures of accountability, such

as, for example, the development of improved mechanisms for treaty revision or a

strengthening of legislative bodies, and the like. There is wide agreement that such re-

forms are necessary, though there is not enough political will to actually push them

through. In the absence of such reforms, the proposed ideal of public reason offers

ICs one way of enhancing the legitimacy of their rulings and strengthening the legit-

imacy of their office more generally.

Public Reason as Judicial Self-Restraint Contrasted with Two Other Adjudicative
Ideals

The ideal of public reason sketched in this article may be helpfully contrasted with

two other adjudicative ideals: that of Ronald Dworkin, on the one hand, and that

of Cass Sunstein, on the other.
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I consider Dworkin’s conception of law as integrity and his theory of adjudica-

tion to be inconsistent with the proposed conception of public reason for ICs.

On Dworkin’s view, the ideal judge should analyze the case at hand with an eye

to “fit” and “justification.” This means that the judge should try to fit his or

her ruling into existing legal materials, but at the same time try to cast these ma-

terials in their best light and weave them together into a coherent framework.

Dworkin’s ideal differs from the kind of ideals of public reason discussed here

in that Dworkin does not, in principle, place any restrictions on the kind of jus-

tifications the judge can use when resolving hard cases. Or, more precisely, as

Lawrence Solum puts it, Dworkin’s ideal judge “sees no limit to the conceptual

ascent that may be required to resolve a hard case.” In other words,

Dworkin’s ideal allows, and even encourages, the judge to “go deep” and to try

to identify the comprehensive theory or doctrine that best fits and justifies the law.

From the point of view of the Rawlsian public reason tradition this type of deep

justification is problematic. The ideal of public reason I have proposed accepts

“the idea of a reasonable pluralism.” It assumes that justification that relies on

comprehensive doctrines, including comprehensive liberal doctrines of the right,

like that defended by Dworkin, will not be reasonably acceptable to all those af-

fected as a basis for collectively binding laws and policies. An ideal that encourages

judges to advert to their deepest beliefs about morality and political philosophy

when they adjudicate is problematic on this view, because such an adjudicative

ideal ignores the fact that there can be a reasonable pluralism of views on such

ultimate matters, and fails to show respect for (at least some of the) subjects of

their rulings. For judges to “go deep” in their adjudicative reasoning may also

be problematic for stability reasons: making law and a court’s justification for

their rulings dependent on deep foundations is not likely to make the law and

its adherence stable in highly pluralistic settings such as those within which ICs

operate. The ideal of public reason for ICs that I have proposed conflicts with

any theory or ideal of adjudication that relies on a conception of natural law,

and it conflicts with ideals of adjudication that rely on specific comprehensive the-

ories of the good or right, including Kantian liberal theories of adjudication and

interpretation like those of Dworkin and George Letsas, and with welfarist theories

like those of Louis Kaplow and Steven Shavell.

The ideal of public reason proposed here rejects a reliance on grand theory, and

in this respect it has many similarities with Cass Sunstein’s concept of “incomplete

theorizing.” But there are also important differences. Sunstein’s idea of
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incomplete theorizing is, like most conceptions of public reason, motivated by the

recognition of a deep and irreducible pluralism in modern legal regimes. But his

recommendation is to deal with this pluralism by moving to lower levels of gener-

ality: take a case-by-case approach; seek agreement on concrete outcomes and par-

ticulars; and refrain from deciding on the basis of, and appealing to, general

principles and values as much as possible. By contrast, the ideal of public reason

proposed here allows, and indeed encourages, judges to appeal to “mid-level”

political-moral ideas, aims, values, and principles that are central to and widely

accepted in the political practice in question—when the judges have to engage

in moral reasoning and policy assessment. According to the proposed ideal, judges

should not bring in, or attempt to uncover, the deepest and foundational forms of

moral reasoning in their judicial considerations and written judgments.

Nevertheless, they are allowed and even expected to provide more than appeals

to mutual interest and proposals of compromise. The proposed ideal of public

reason as judicial self-restraint encourages judges to appeal to the substantive

political-moral values and ideas they sincerely believe to be inherent in, and cen-

tral to, the political or legal regime defined by their treaty, as well as the minimal

human rights values that are part of the practice of international law more gener-

ally. The proposed ideal is premised on the idea that the reasons given for a de-

cision matter, and that mere modus vivendi compromises yield a too fragile and

shallow basis or justification for coercive laws and decisions.

Public Reason as Judicial Self-Restraint Contrasted with Other Proposed Ideals of
Public Reason for ICs

Kumm, Sadurski, and Petersmann have so far been the most prominent defenders

of the idea that ICs can and do enhance their legitimacy through the use of public

reason. All three seem to develop their conceptions of public reason within a

broadly Rawlsian tradition: they endorse the general idea that public laws and

rules must be justifiable to those over whom the rules purport to have authority,

and the idea that public laws and rules should be demonstratively or publicly jus-

tifiable. They also endorse the idea that those who make and implement these

laws, rules, and acts have a duty to provide a public justification for them, and

that this somehow requires the use of public reasoning or public reasons.

However, a review of the articles where they exemplify ICs’ use of public reason

or ICs “engaging in public reasoning” shows that their examples point in some-

what different directions.
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Kumm speaks of ICs engaging in public reason when ICs use proportionality

testing or, more generally, when ICs scrutinize the justifications or reasons that

a government, legislature, or international organization has offered for an act or

measure that a plaintiff sees as an infringement of a legally protected

right.According to Kumm, public reason qua proportionality testing helps

sort out pathologies of the political process by detecting insufficient justifications

and illegitimate reasons for acts and measures, such as blind reliance on tradition,

convention, or preference; controversial notions of the good; government hyper-

bole or ideology; and the capture of the legislative process by rent-seeking special-

interests groups. Kumm sometimes characterizes the use of proportionality test-

ing and public reason as a form of Socratic contestation, that is, as a way of assess-

ing “the internal coherence and consistency of justifications and reasons offered

for a disputed act or measure,” and as a way to sustain “a practice of reasoning

and truth seeking.” But elsewhere Kumm attributes a more substantive and lib-

eral meaning to public reason. Here he says that the point of the proportionality

test is to assess whether public acts and measures can be publicly justified in light

of what he calls the “principles of cosmopolitan constitutionalism,” that is, “com-

mon principles that underlie both national and international law,” and whose

underlying idea is the freedom and equality of persons. Kumm recommends

that IC judges reason within a cosmopolitan constitutional framework that has

an individual rights bias, rather than the collectivist bias of the statist or interstate

framework, and that they read the underlying teleological structure of internation-

al law as one aiming to secure the freedom and equality of persons as well as to

realize global public goods.

Sadurski, too, mentions proportionality testing as a way that ICs engage in, or

use, public reason. But Sadurski also says that international courts “follow the pat-

tern of public reason” when they address diverse audiences; when they use forms

of reasoning and rely on values and ideas that are sufficiently widely shared;

and when they uphold general requirements of epistemological values, such as

accuracy, openness to diverse points of view, and deliberate screening off of

prejudice, hatred, hostility, and self-interest.

Petersmann draws most of his examples from the area of international econom-

ic law, and argues that an IC acts as an exemplar of public reason when it respects

the equal rights of citizens and settles, for example, investor-state disputes “in con-

formity with the human rights obligations of governments and the constitutional

principles of democratic self-governance.” In other passages he says that an ideal
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of public reason requires judges to take more justice and equity considerations

into account in their reasoning and rulings. But according to Petersmann, inter-

national judges also use public reason when they take into account international

public goods, such as the protection of the environment, the rule of law, and an

efficient world trading system.

None of these three legal scholars presents a systematic ideal of public reason

for ICs, and it can be difficult to grasp exactly how they delimit “public reasons,”

“public reasoning,” and what it means for an IC to “engage in public reason.” But

the underlying arguments in all of their writings clearly amount to a more cosmo-

politan, individual-centered, and substantively liberal ideal of public reason for ICs

than the ideal I have proposed in this article.

Kumm, Sadurski, and Petersmann propose individual-centered conceptions of

public reason in the sense that they assume that the justification offered for the

disputed act or measure should be publicly justifiable and reasonably acceptable

to all individuals affected by it. They explicitly reject what we may call an “inter-

governmental,” “international,” or “interstate” public reason—that is, they reject

an understanding of public reason as a requirement to offer reasons that are ac-

ceptable to the public of states. By implication, they also reject Rawls’s proposal

of a “public reason of the Society of Peoples.” This focus on acceptability to in-

dividuals is closely tied to an approach to public reason that is cosmopolitan con-

stitutional, rights-centered, and substantively liberal. Most of their examples

suggest that for an IC to engage in public reason is for an IC to be more activist

and to pass rulings that secure certain principles of justice (Petersmann), or to act

as a warden and ensure that the protection of individual rights trumps appeals to

public interests and perfectionist policy aims (Kumm and Sadurski).

The ideal of public reason I have argued for here is a proposal that first and

foremost seeks to ensure that IC judges do not rely on types of reasoning and jus-

tification that are inappropriate in pluralistic settings. The ideal does not suggest

that courts should be more activist, or that they should function as wardens en-

gaging in more review and proportionality testing. My proposed ideal of public

reason for ICs is neither an interstate nor a cosmopolitan ideal of public reason,

in the sense that it does not assume that ICs’ primary public should be either the

state parties or the affected individuals. The ideal suggests that IC judges should

always keep an eye on a decision’s compatibility with minimal human rights,

meaning that they can never ignore the wider public of affected and potentially

affected individuals altogether. But the exact balance of taking into account the
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respective interests of individuals or states and of addressing affected individuals

or state parties will have to depend on the type of IC and the context in which it is

operating. A regional human rights court like the European Court of Human

Rights adjudicates a subject matter with direct impact on individuals’ basic rights;

it has substantive review powers, and it operates in a context with a thicker agree-

ment on how to understand the basic social and political values than is the case for

many other ICs. This type of court and context necessitates a judicial public rea-

son that is more attuned to the public of affected individuals, and it necessitates an

ideal of public reason that includes a more substantive formulation of the norms

and values assumed to be inherent in the treaty and widely shared in the regime. A

thinner, and also more interstate-oriented public reason might be appropriate for

ICs functioning primarily as dispute-settlement mechanisms and operating with

the consent of the disputing parties, at least when dealing with subject matters

like border or trade disputes.

Ideals of public reason must tread a fine line between what we can call a con-

servative, or status quo, pitfall and an idealizing pitfall. The point of a practice of

public reason is to ensure that public power is exercised in ways that can be pub-

licly justifiable or reasonably acceptable to the subjects. But if we define “what is

reasonably acceptable” as that which the affected or relevant public actually ac-

cepts, or as the contingent set of reasons and values that all in the relevant public

happen to agree on, then we run the risk of being too conservative and of accept-

ing biased thinking and prejudices as an appropriate basis for collectively binding

public laws and decisions. Yet if we define “what is reasonably acceptable” in

terms of an idealized picture of what rational and reasonable persons would

have accepted—as modeled in our preferred ideal theory of morality or practical

reason—then we risk conflating what is reasonably acceptable to others with our

own favorite views, thus imposing our own preferred ideas about what others can,

or rather should, accept. For conceptions of public reason to be something distinct

from traditional Kantian and liberal normative ideal theories, and something dis-

tinct from appeals to public opinion, they must avoid both extremes.

Many are pessimistic about the possibility of appealing to what is reasonably

acceptable without becoming too idealizing. I believe that there is a way to

avoid this. Any normative position in political and moral philosophy requires a

certain idealization, that is, certain background assumptions about who counts

as participants in the relevant political or legal regime, as well as assumptions

about the normal functioning of these participants, or their moral psychology
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and political sociology. The challenge is to ensure that the psychological and

sociological background assumptions of a conception of public reason are suffi-

ciently realistic, and also to bring these background assumptions to the fore, in-

stead of letting them do the operative job of the normative conception in a way

that is obfuscating. One way to avoid being too idealizing is to follow the lead

of the broadly Rawlsian tradition of public reason, and say () that one should

avoid relying on certain types of reasons and reasoning that appeal to private in-

tuitions, revelation, transcendent truths, and deep and general doctrines, because

persons who are rational and reciprocity-oriented can reasonably reject these

types of reasons and evidence as a basis for politics, and many are likely to do

so in a pluralistic polity; and () that one should also start from, or at least pay

attention to, mid-level political-moral and legal ideas, aims, and values that are

central to, and widely accepted in, the legal and political regime in question.

When we look at the current practice of international law we find a mixture of

statist and cosmopolitan constitutional ideas and values, and little general agree-

ment on their relative priority. I have tried to take this into account when formu-

lating an adjudicative ideal for IC judges. The ideals of public reason proposed by

Petersmann, Sadurski, and especially Kumm run the risk of falling into the ideal-

izing pitfall. And like Dworkin’s ideal, they fail to take sufficiently into account the

pluralism and lack of acceptance among many publics regarding what they take to

be the required form of public justification for public acts and measures.

Sunstein’s adjudicative ideal, on the other hand, risks falling into the conservative

pitfall.

Conclusion

To work out a viable conception of public reason in an international context is far

more complex than to work out an ideal of public reason in a well-functioning

constitutional liberal democracy: the international domain has more diversity

and pluralism, and fewer institutions and public venues that bind it together.

Also, ICs do not typically address one public but many parallel publics simulta-

neously, and they operate in a context of several levels of authority, and in a con-

text of overlapping regimes, governance, and authorities. This makes it more

challenging to determine what the content of a public reason for an international

legal regime can be, or what counts as reciprocally accepted values, norms, and

forms of justification. But though working out ideals of public reason for the
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international judiciary may be more difficult, it is arguably more pressing than

working out ideals of public reason for domestic judges. This is because at the do-

mestic level we usually find a more clear-cut division between the adjudicative, the

legislative, and the executive powers, and a corresponding system of checks and

balances that restrains judges’ powers. Domestically it is also possible to leave

more of the difficult moral and political decisions and development of the law

to the legislature, at least in well-functioning constitutional liberal democratic

regimes.

This article has argued that the increasing public authority of ICs supports

claims that they should use some form of public reason. But what exactly can

be an appropriate form of public reason for a particular legal regime and a par-

ticular IC is highly contextual. Today’s ICs deal with a wide variety of subject mat-

ters. Some operate in contexts with a high degree of disagreement, others where

there is less controversy. ICs also have different powers and different degrees of

independence as provided for in their charters, and all these factors play into

the question of what type of ideal of public reason is appropriate for each of

them. Still, this article has argued that the broadly Rawlsian tradition of public

reason offers some plausible general recommendations for how to work out ideals

of public reason in deeply pluralistic settings. The proposed ideal of public reason

is a relatively modest one, providing certain guidelines and restrictions on what

can count as appropriate reasons when ICs engage in substantive policy assess-

ment or moral and practical reasoning. It is an ideal of public reason tailored

to address the legitimacy concerns that arise when ICs with weak democratic au-

thorization and few mechanisms of accountability engage in substantive policy as-

sessment and moral and political reasoning. It shows that an ideal of public reason

for an IC does not have to entail a more activist court, or a court that engages in

more extralegal reasoning. However, the article has not argued that such an ideal

of public reason can solve these legitimacy problems alone. Nor does it deny that

additional requirements of public reason may be appropriate for ICs generally,

and for some ICs in particular.
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