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Abstract
The aim of this paper is to challenge the argument that says, as judges are not elected, they have weaker or no
democratic legitimacywhen compared to legislators. This paper draws on dicta fromLaws LJ, as he thenwas,
in the Divisional Court case of Cart v Upper Tribunal, to offer two reasons why this is false. Call these the
efficacy and equality principles of representation. The claim here is that without an independent judiciary,
legislators cannot legislate or legislate in a way that applies equally. So, without an independent judiciary, the
democratic legitimacy of a legislature is weakened or disappears. This argumentmakes a legal difference, but
the kind of legal difference it makes varies between jurisdictions. This paper focuses on one difference the
democratic legitimacy of judges makes in the UK: the extent to which Parliament can oust judicial review for
error of jurisdiction.
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Introduction

Do judges have democratic legitimacy? The answer usually given to this question is no, both in theory
and in law. Judges’ legitimacy is thought to come instead from their independence from the usual
processes of democracy and politics.1 It is elections that give institutions democratic legitimacy.2 This
paper argues that elections are neither a necessary nor a sufficient condition for a legislature to have
democratic legitimacy. It claims further that some of what is required for the democratic legitimacy of a
legislature, in particular the efficacy of statutes and equality in the application of statutes, cannot exist
absent an independent judiciary. This is not to say that the democratic legitimacy of the judiciary and the
legislature are identical. It is right to say these institutions are composed of different kinds of represen-
tatives, and that the rationales of those representatives are not the same.3 The argument is instead that

© The Author(s), 2025. Published by Cambridge University Press on behalf of The Society of Legal Scholars. This is an Open Access article,
distributed under the terms of the Creative Commons Attribution licence (http://creativecommons.org/licenses/by/4.0), which permits unre-
stricted re-use, distribution and reproduction, provided the original article is properly cited.

1Feldman, for instance, persuasively puts forward a version of this view in the UK context arguing: ‘The House
of Commons derives its legitimacy as the body … of representatives of the people, as well as the democratic elections
through which its members are selected… By contrast the legitimacy of the judiciary arises from… the independence of
the judiciary from the political arm of government, guaranteeing an unbiased and objective assessment … this inde-
pendence from political processes is a positive, not negative, characteristic, because of the distinctive role of judges’: D
Feldman ‘Human rights, terrorism and assessments of risk: the roles of judges and politicians’ [2006] Public Law 364 at
374–375.

2J Waldron ‘The core of the case against judicial review’ (2006) 115 The Yale Law Journal 1346 at 1363.
3Although Kyritsis rightly argues that there are elements of political representation that are shared as between judges and

legislators – both often require independent judgment: D Kyritsis ‘Representation and Waldron’s objection to judicial review’
(2006) 26 Oxford Journal of Legal Studies 733 at 750.
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these two processes of representation are inextricably linked and reliant on each other, and so (at least
some of) their democratic legitimacy is shared too. Rather than seeing democratic legitimacy as singular,
the argument in this paper is that there necessarily must be different types of legitimacy in a democracy.
One type of democratic legitimacy is responsive, one is independent, and one is shared. The focus of this
paper is the shared type of democratic legitimacy. These three types of democratic legitimacy may be
visualised as follows in Figure 1:

The shared democratic legitimacy of judges and legislators makes a difference to all kinds of legal
questions. What is the appropriate scope of judicial review?4 Should judges make ‘political’5 decisions?
Can judicial review ever be ousted through legislation?6 Further, the relationship between the judiciary
and the legislature will vary across jurisdictions, and so the legal implications of the democratic
legitimacy of judges will vary across jurisdictions too. This paper focuses on one legal difference the
democratic legitimacy of judges makes specifically in the UK: the extent to which Parliament can oust
judicial review for error of jurisdiction.7

This paper has four sections. Section 1 outlines two slightly different versions of the standard view that
judges lack democratic legitimacy because they are not elected, those offered by Waldron and Bellamy.
These two accounts are the focus because they argue that political equality must logically precede legal
equality, and the principles of efficacy and equality, offered here, respond directly to this claim. Section 2
of the paper explains why elections are neither a necessary nor a sufficient condition for democratic
legitimacy. Section 3 identifies two conditions that are necessary, albeit not sufficient, for democratic
legitimacy: the efficacy and equality principles of representation. Section 4 demonstrates the difference
the shared democratic legitimacy of judges makes in law, particularly the limits on the ouster of judicial
review in the UK. The aim of this paper is to say this: the claim that ‘judges are not elected therefore they
have no democratic legitimacy’ is unhelpful, both as a matter of theory and also as a matter of law, in
the UK.

Before turning to the substance of the paper, two quick caveats are necessary to clarify the
contribution this paper is making. First, this is certainly not the first paper to argue that parliamentary

Figure 1. Democratic legitimacy.

4Consider strong versus weak judicial review, for example: Waldron, above n 2, at 1354.
5J Laws ‘Law and democracy’ [1995] Public Law 72 at 74.
6DE Edlin ‘A constitutional right to judicial review: access to courts and ouster clauses in England and the United States’

(2009) 57 The American Journal of Comparative Law 67 at 69.
7Recognising, of course, that this distinction between error of jurisdiction and error of law itself is deeply contested, and

that this contestation is foundational to alternative rationales for administrative law. While recognising that this
distinction is contested, this paper will adopt Lord Dyson’s view in the UKSC in Cart, citing De Smith’s Judicial Review
(London: Sweet &Maxwell, 6th edn, 2007) that the distinction is ‘built on sand’, taking him to mean that this distinction is
better understood as a spectrum, with various kinds of errors characterised in different ways, but not a hard-and-fast one:
see para [111].
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sovereignty and the rule of law are interconnected constitutional principles in theUK.Hunt8 andYoung9

and even Dicey10 emphasise this point. This paper’s contribution is to develop the efficacy and equality
principles of representation to provide further support for this way of thinking about all constitutions,
particularly the constitution of the UK. This leads to the second qualification, this time on a point of law.
The argument here is not that appellate courts should refuse to give effect to ouster clauses, irrespective of
how they are worded. The aim of the paper is instead to push back against the proposition that judges
cannot restrictively interpret ouster clauses because they lack the democratic legitimacy to do so. Further,
the paper argues, what cannot be ousted either conceptually or practically is determining what the law
requires, about what the law requires. This means, at a minimum, a court must be able to check that:
(1) the ouster clause exists; (2) the body claiming its benefit is the body in the ouster; (3) more
controversially, that the decision is within the public body’s jurisdiction; (4) there has not been extreme
procedural unfairness which undermines equality before the law.11

1. The standard view of democratic legitimacy

The standard view of democratic legitimacy, both in law and theory, is that it is secured through elections.
This standard view is not confined to the UK, of course, but the argument takes on a distinctive salience
in a country where so much of the constitution is uncodified, without strong form judicial review. This
section of the paper traces two persuasive versions of the argument that judges are not elected and
therefore lack democratic credentials: those offered by Waldron and Bellamy. These views were chosen
because they are influential, compelling, and connected. They were also chosen because they argue that
political equality must logically precede legal equality. The equality and efficacy principles of represen-
tation, advocated here, respond directly to this claim. This paper argues that political and legal equality
are inextricably linked. The political equality on which democracy relies reinforces legal equality. Legal
equality, through the protection of rights of participation in election law and judicial review, sustains
political equality as well.

To clarify whatWaldron and Bellamy think: their view is, ultimately, that judges do not have ‘capital-
D’ democratic credentials. They argue this because they are, entirely rightly, concerned about the view
that courts are exclusively, or even ‘primarily’,12 the institutions that can save or protect democracy. Both
Waldron and Bellamy have good reasons to say that voters, not judges, are the ultimate backstop in a
democracy.Waldron and Bellamy are clearly correct to clarify that it is not the courts’ job alone to protect
a constitution. This cannot be solely the courts’ job, either in theUK or elsewhere. This section will argue,
however, that it is misleading to argue that ‘political equality precedes legal equality’13 and majority
decision-making offers ‘value and respect’ to individuals14 which is not possible through judicial review.

8‘The blight is cast, it is argued, by English lawyers’weakness for the alluring idea of “sovereignty” as a foundational concept.
The conceptual neatness of sovereignty-derived thinking too readily seduces them into a conceptualisation of public law in
terms of competing supremacies’: M Hunt ‘Sovereignty’s blight: why contemporary public law needs the concept of due
deference’ inNBamforth and PLeyland (eds)Public Law in aMulti-layered Constitution (Oxford:Hart Publishing, 2003) p 339.

9‘The contemporary constitution can be characterised as involving a multi-layered distribution of power’: A Young
Democratic Dialog and the Constitution (Oxford: Oxford University Press, 2017) p 1.

10AV Dicey Introduction to the Study of the Law of the Constitution (RE Michener, ed, Liberty Fund Inc, 8th revised edn,
1982) p 268.

11These criteria are connected to, but more demanding than, the exceptions to ouster in the Tribunals, Courts and
Enforcement Act 2007, s 11A(4)(a)–(b), as inserted by the Judicial Review and Courts Act 2022 (JRCA 2022). The relationship
between the provisions introduced by the JRCA 2022 and the proposals here is discussed in greater detail in Section 4 below.

12For a helpful interrogation of the meaning of the word ‘primarily’ in this debate, and a proposed alternative middle ground
see G Webber et al Legislated Rights: Securing Human Rights through Legislation (Cambridge: Cambridge University Press,
2018).

13Bellamy thinks that ‘political equality promotes equality before the law, not vice versa’: R Bellamy ‘The democratic qualities
of courts: a critical analysis of three arguments’ (2013) 49 Representation 333 at 334.

14J Waldron Law and Disagreement (Oxford: Oxford University Press, 1992) p 114.
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Political and legal equality are inextricably interconnected. Political equality is at least partly established
and sustained through legal equality, and political equality helpsmaintain legal equality as well. Rights to
vote, of suffrage and participation, and to challenge the lawfulness of Government decisions through
judicial review, are not self-sustaining in democracies by majoritarianism alone. These rights, which
ensure political equality, cannot be tenable without the equal protection of law. Understanding judges as
giving effect to the equality and efficacy principles of representation, rather than having no democratic
legitimacy at all, better captures both the normative rationale for democracy, and some of the most
compelling cases ruling on these questions as well.

(a) Waldron on the democratic credentials of the judiciary

At best, argues Waldron, judges have weaker democratic legitimacy than legislators.15 Waldron thinks
that representation is a culture as well as an event. He argues that courts are not representative because
their processes are not oriented around removability. To make this point, Waldron says that ‘the
judiciary is not an elective or representative institution… it is not permeated with an ethos of elections,
representation, and electoral accountability the way that the legislature is’.16 A consequence of this
approach is that there is some space onWaldron’s view for judges to have democratic legitimacy if they
are elected, but even then these will be minimal because of the kind of representatives they are. He says
that while ‘Defenders of judicial review insist that judges do have democratic credentials … these
credentials are not remotely competitive with the democratic credentials of elected legislators.’17 Here,
Waldron is unimpressed by those who think judges have democratic credentials. He thinks they are
trying to have it both ways. It cannot both be the case, he says, that judges have democratic credentials
because they are independent, and that they have the same kinds of democratic legitimacy as directly
responsive actors like legislators do.18

Waldron’s scepticism about the democratic legitimacy of judges reflects his belief in the inherent
equality, fairness, and opportunity for self-determination offered bymajoritarianism.19Waldron rightly
argues that the case for a strong judiciary in a democracy is often rooted in a worry about the ‘tyranny of
the majority’.20 But on Waldron’s view there is nothing necessarily tyrannical about the majority,
provided that it did not ‘exclude certain people from their participation as equals’.21 ForWaldron, while
majoritarianism is imperfect,22 it is the best way to give effect to the connected principles of equality and
self-determination.23 Majoritarianism, through broad participation, gives legislation a status that judg-
ments of courts cannot. Legislation demonstrates respect for persons. He says that: ‘According equal
weight or equal potential decisiveness to individual votes is a way of respecting persons’24 and that this
respect for persons translates into respect for legislation itself. He claims ‘a piece of legislation deserves
respect because of the achievement it represents in the circumstances of politics: action-in-concert in the

15‘… Even where judges are elected, the business of courts is not normally conducted, as the business of the legislature is, in
accordance with an ethos of representation and electoral accountability’: Waldron, above n 2, at 1363.

16Ibid.
17Ibid, at 1394.
18Ibid.
19Indeed, he suggests there is an anti-democratic thread running through philosophy, ‘An unkind observer would say that

this is an instance of somethingmore general: the philosophers’ characteristic disdain for democracy. Philosophers have been in
revolt against – or have been revolted by – democracy since the trial and death of Socrates, and in thirty years of teaching
political philosophy in New Zealand, the United Kingdom, and the United States, I have never seen much evidence that they
have gotten over this’: JWaldron ‘Amajority in the lifeboat’ (2010) 90 BostonUniversity LawReview: Symposium on Justice for
Hedgehogs 1043 at 1043.

20Waldron, above n 2, at 1395.
21Ibid, at 1396.
22Ibid, at 1372.
23Ibid, at 1374.
24Waldron, above n 14, p 114.
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face of disagreement’.25 In essence, Waldron argues that judges do not have democratic legitimacy
because voters do not select judges in a way that affords everyone an equal opportunity to participate. It is
this input legitimacy offered by majoritarianism that gives legislatures their democratic legitimacy.
Whatever the merits of an independent judiciary, for Waldron its legitimacy is not grounded in
democracy.26

(b) Bellamy on the democratic credentials of the judiciary

The core of Bellamy’s view is that judges do have democratic legitimacy. The weaker legitimacy judges
have is derivative of the larger democratic culture of which judges are a part. He says that:

Courts supplement democracy in valuable ways – not least in ensuring the impartial and equitable
application of democratically determined legislation. However, the necessary qualities they possess
in doing so derive from the legal and judicial system being part of a democratic system characterized
by political equality.27

On Bellamy’s view there is a lexical priority of the democratic legitimacy of legislatures and those of
judges. He says again that: ‘[Judges’] representativeness stems from a variety of indirect democratic
pressures’28 and, with added emphasis this time, that ‘the democratic legitimacy of court arises from its
being within an electoral political system rather than independent of it… embedded in and dependent
on’29 a democratic system.

Bellamy concludes his argument for the indirectness of judges’ democratic legitimacy with the claim
that ‘no court can save democracy’.30 This point is at the heart of his agreement with Waldron, and it
turns on themeaning of equality. Bellamy thinks that ‘political equality promotes equality before the law,
not vice versa’.31 Bellamy goes onto say:

Instead of viewing courts as defining andmaintaining democratic qualities of the political system, it
proves more appropriate to reverse this perspective and note how courts possess important and
necessary democratic qualities precisely because they are embedded in and framed by a democratic
political system … characterized by political equality.32

In this passage from Bellamy, there is the same resistance as Waldron to the supposed tyranny of the
majority and, in the final words, that Bellamy’s resistance too comes from his view of political equality.
Bellamy thinks it is politics, not law, that ultimately establishes equality. Because they think that equality
is primarily a political proposition, Bellamy and Waldron are arguing against the proposition that
unelected judges are the guardians of democracy. While Waldron and Bellamy are right that it is
unhelpful to see judges alone as the guardians of democracy against a tyrannical legislature, it does not
follow from their arguments that judges have no ‘capital-D’ democratic legitimacy at all. Rather than
argue that judges have a weaker kind of legitimacy, which is disconnected from democratic legitimacy,
this paper will argue instead that there are different kinds of democratic legitimacy, and one type of
democratic legitimacy is inextricably shared between the legislature and the judiciary.

25Ibid, p 108.
26Though, in setting out the core of the case against judicial review,Waldron identifies four assumptions whichmust hold for

his argument to be true, so it may be Waldron thinks there are other requirements for the legitimacy of judges which have a
democratic character.

27Bellamy, above n 13, at 335.
28Ibid, at 334.
29Ibid.
30Ibid, at 345.
31Ibid, at 344.
32Ibid, at 335.
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A reader may still be wondering, after reading this analysis, why it matters that judges have ‘capital-D’
democratic, as opposed to a weaker kind of legitimacy derived from the broader culture of democracy. If
judges donot have capital-Ddemocratic credentials, and political equality is lexically prior to legal equality,
then the case for restrictive interpretation of ouster clauses is weaker. On what basis can courts then
constructively limit the legislative intentions of Parliament? If judges have capital-D democratic legitimacy,
however, the case for the restrictive interpretation of ouster clauses is stronger. With capital-D democratic
legitimacy, judges cease to be secondary, passive interpreters of legislation fromParliament.With capital-D
democratic credentials, an independent judiciary becomes part of what it means to legislate at all.

2. The necessary and sufficient conditions for democratic legitimacy

Elections alone are neither a necessary nor a sufficient condition for democratic legitimacy. Elections are
the selection of representatives. The selection of representatives, as Gardner argues, is not a necessary
condition for democracy because elections are not the only means of public political participation.33

Referendums and lottocracies can plainly be democratic too. Elections are not a sufficient condition for
democracy because elections require an institutional system in order to be free and fair, as dictatorships
constantly demonstrate. More fundamentally, though, there is a deeper difficulty with the picture of
democratic legitimacy offered by Waldron and Bellamy. It concerns their approach to equality. The
reason that elections alone cannot give rise to democratic legitimacy is that democracy cannot mean just
majoritarianism. Without an independent judiciary, the conception of equality on which Waldron and
Bellamy’s views are built collapses internally in on itself and so then too do their conceptions of
majoritarianism and democracy in turn. Political equality cannot be guaranteed without independent
election law, and the opportunity to challenge the decisions of a government through judicial review.

Majoritarianism is a powerful idea. The case for it is intuitive. In broad terms,Weale puts its rationale like
this: ‘Democracy implies political equality and political equality implies majority rule, since majority rule is
impartialwith respect to individuals and alternatives’.34 It is not obviously true thatmajority rule is impartial
with respect to individuals and to alternatives; the agenda-setting and shaping roles of individuals are not the
same.35 Accept for sake of argument, though, that majoritarianism is impartial with respect to individuals
and alternatives. Majoritarianism alone cannot sustain the conception of political equality on which is rests.
Put more simply: the conditions of equality of participation on which majoritarianism relies cannot be
sustained or defined bymajoritarianism alone. Beitz rightly argues that the conception of equality on which
majoritarianism is based is ‘implausibly narrow’.36 He says that the move from equal respect to majority
decision-making ‘reflect[s] an implausibly narrow understanding of the more basic principle [ie equal
respect], fromwhich substantive concerns regarding the content of political outcomes have been excluded’.37

Responding to Beitz, Waldron bites this bullet. He accepts the idea that he is making a minimalist, formal
case for equality, even one that is ‘implausibly narrow’.Waldron argues that under the current circumstances
of politics, an implausibly narrow equality is the most that can be hoped for. He responds that:

Thus, in the circumstances of politics, all one can work with is the ‘implausibly narrow’ under-
standing of equal respect…majority decision is the only decision-procedure consistent with equal
respect in this necessarily impoverished sense.38

33‘The ballot box is not the only mechanism of public political participation; nor is it the only mode of public political
accountability. Period voting is neither necessary nor sufficient for democratic life’: J Gardner ‘How to be a good judge’ (2010)
32 London Review of Books 2, https://www.lrb.co.uk/the-paper/v32/n13/john-gardner/how-to-be-a-good-judge (last accessed
23 April 2025).

34Indeed, Guerrero draws on Aristotle to argue that elections are oligarchic but drawing by lot is democratic: A Guerrero
‘Against elections: the lottocratic alternative’ (2014) 42 Philosophy and Public Affairs 135 at 135.

35S Macedo ‘Against majoritarianism: democratic values and institutional design’ (2010) 90 Boston University Law Review:
Symposium on Justice for Hedgehogs 1029 at 1030.

36C Beitz Political Equality (Princeton University Press, 1989) p 64.
37Ibid.
38Waldron, above n 14, p 116.
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In this passage,Waldron is saying that democracymust be a purely procedural ideal because it is impossible
under the current circumstances of politics to agree to anything else. This cannot be right. Even the
minimalist, formalist conception of equality Waldron employs rests on a substantive account of what
equality entails; it mustmean something like equality of participation. AsDworkin argues, there is a ‘gap’39

between the concept of equality in the abstract and articulating it in a political community.40 Waldron is
right to say that how this plays out is contested, and right as well that process of contestation is a necessary
and ongoing part of democratic life. But the prior right to participate in that process of contestation, and
what that right to participation entails, is a substantively demanding conception of equality. While it may
not be likely, in theory it is conceptually possible that the majority will act to disenfranchise the minority.
That possibility requires substantive agreement about what equality requires in terms of participation. It
can both be true thatWaldron is right that there are deep disagreements about equality in a democracy, and
that there is some broad agreement on what it requires. But even if the paper is wrong about all of this, and
Waldron is right thatmajoritarianism can get off the groundwithout any kind of substantive conception of
equality, the next section will argue that the nature of rules is such that without an independent judiciary,
the decisions of those elected by the majority cannot be applied in a way that maintains the basic equal
respect for persons on which Waldron’s view relies.

Similarly, Bellamy argues that the democratic legitimacy of judges must follow derivatively from elected
institutions because he thinks that ‘political equality promotes equality before the law, not vice versa’.41

There is not only one direction of travel here. Political and legal equality are symbiotic. Progress in one
advances progress in the other, and setbacks in one lead to setbacks in the other.42 This is what the gap that
Dworkin identifies is about: the navigation and constant evolution of the many relationships between
political and legal equality in a democracy.Waldron and Bellamy are right to say thatmajoritarian concerns
about legislatures are overstated.43 But even if legislatures never acted against minorities in practice, the
argumentmade in the next sectionwill still hold. It is impossible for legislatures to legislate, and legislate in a
way that applies equally, without an independent judiciary. This is not because legislatures seek to oppress
minorities, but because Parliament is not the kindof body that can apply its rules equally to all parties. This is
all to say: majoritarianism may be necessary for democracy, although this paper identified doubts about
that,44 but it cannot on its own be sufficient.45 Elections, including those held on a majoritarian basis, are
neither necessary or sufficient for democracy, and so democratic legitimacy – and the conception of political
equality on which majoritarianism rests – cannot be established by majoritarianism alone.

3. The efficacy and equality principles of representation

Some of what is required for a legislature to have democratic legitimacy it cannot establish on its own or
through elections. It needs help from an independent judiciary. Call this support that is needed from the

39Macedo, above n 35, at 1030.
40R Dworkin Justice for Hedgehogs (Cambridge, MA: Harvard University Press, 2011) pp 218–219.
41Bellamy, above n 13, at 344.
42‘The most important changes in our morality in the last century or two – the repudiation of chattel slavery, the rise of the

view that individuals have rights even against their lawful sovereigns, and the idea that men and women aremoral equals –were
not mere changes in our morality, on par with the evolution in spoken English or shifts in fashions of dress. They were changes
brought about intentionally if indirectly by people who protested, boycotted … but also by people who voted, legislated, and
litigated. In doing so they changed the law, and in changing the law they helped change our morality. It could happen again’: L
Green ‘Should law improve morality?’ (2013) 7 Criminal Law and Philosophy 473 at 494.

43While legislatures may be elected on amajoritarian basis,Webber, Yowell and others are right to argue that there is nothing
conceptually majoritarian in their reasoning: Webber et al, above n 12, p 8.

44‘Majority rule is not a fundamental principle of either democracy or fairness, nor is it required by any basic principle of
democracy or fairness. Rather it is one among a variety of decision rules that may, but need not, advance the project of collective
legitimate self-rule based on political equality’: Dworkin, above n 40, p 242.

45‘Majority rule is not a particularly sound method… it does not come close to securing equality of political power in a large
political community with representative political institutions…We need a deeper and more elaborate account that tells us what
conditionsmust bemet and protected in a political community beforemajority rule is appropriate for that community’: RDworkin
Is Democracy Possible Here?: Principles for a New Political Debate (Princeton, NJ: Princeton University Press, 2008) p 70.
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judiciary for democratic legitimacy the efficacy and equality principles of representation. In making the case
for these principles, particularly the efficacy principle, the paper will rely heavily on the judgment of Laws LJ,
as he thenwas, in the case ofCart vUpperTribunal46 in theDivisionalCourt.While the dicta LawsLJ offers in
Cart are a significant contribution to public law in theUK, it is worth stressing that the case drawn on here is
the Divisional Court decision rather than the Supreme Court one. The Supreme Court eventually rejected
parts of Laws’ reasoning, and some of his conclusions, and areas of disagreement between the SupremeCourt
andDivisionalCourt decisions are explained below. The first sub-section below explainswhat Laws LJ said in
Cart; it then turns to why his statements demonstrate the equality and efficacy principles of representation.

(a) Cart v Upper Tribunal

Cart arose out of reforms to the system of administrative law in the UK through the Tribunals, Courts,
and Enforcement Act 2007. The primary purpose of these reforms was to reduce pressure on the process
of judicial review by reorganising the tribunal system in the UK, which is meant to be a more efficient
alternative to judicial review.47 The question in Cart was whether decisions of the newly created apex of
the tribunal system, the Upper Tribunal (UT), should be subject to judicial review. Essentially, the
question at issue in Cart was: ‘does the rule of law require that decisions of the UT are subject to judicial
review, or does the UT satisfy the requirements of the rule of law?’48 In answering this question, Laws LJ
made four connected points. He argued that:

(1) legislation is necessarily textual: laws require interpretation;
(2) without independent interpretation, there is the potential for arbitrariness;
(3) interpretation is necessary for the efficacy of laws;
(4) therefore, an independent judiciary is an ‘affirmation’ of parliamentary sovereignty – a necessary

corollary of it.

The conclusions Laws LJ drew from these claims, the section argues, demonstrate two necessary
principles of democratic representation.49 These two principles are:

P1 If my actions are not efficacious then I am not really standing for and acting for others. My
democratic legitimacy is weakened. Call this the efficacy principle.

P2 If my decisions do not apply equally to all (similarly situated) legal subjects, then they cease to be
rules. If they cease to be rules, my democratic legitimacy is weakened. Call this the equality
principle.

Consider now why the efficacy and equality principles of representation follow from Laws LJ’s account.

(b) The efficacy and equality principles of representation

Lord Justice Laws, rightly, thought that if decisions of legislatures cannot be applied by an independent
judiciary, then they are not efficacious. Interpretation is ameans to deliver statute and policy to people.50

46Cart v Upper Tribunal [2011] QB 120.
47J Bell ‘Rethinking the story of Cart v Upper Tribunal’ (2019) 39 Oxford Journal of Legal Studies 74 at 77.
48The applicant argued that judicial review of the UT should always be available on all grounds of law. The Divisional Court,

Court of Appeal, and the Supreme Court all disagreed.
49Note, of course, that representation and democratic representation are not synonymous. Someone can be representative

without being elected, like an ambassador or a monarch, for example: H Pitkin The Concept of Representation (Berkeley, CA:
University of California Press, 1967) p 2.

50J Laws The Common Law Constitution: Hamlyn Lectures (Cambridge: Cambridge University Press, 2014) p 3.
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He began drawing the link between democratic representation and efficacy through the idea of the rule of
law. While accepting that the rule of law is contested, Laws LJ did think some of its principles are fixed:

The sense of the rule of law with which we are concerned rests in this principle, that statute law has
to be mediated by an authoritative judicial source, independent both of the legislature which made
the statute, the executive government which procured its making, and the public body by which the
statute is administered.51

This principle of the rule of law, Laws LJ argued, follows logically from features of law and language:

The principle I have suggested has its genesis in the self-evident fact that legislation consists in texts.
Often – and in every case of dispute or difficulty – the texts cannot speak for themselves. Unless
their meaning is mediated to the public they are letters on a page. They have to be interpreted. The
interpreter’s role cannot be filled by the legislature or the executive: for in that case either of them
would be a judge in their own cause, with the ills of arbitrary government which that would entail.52

Laws’ first claim that ‘words on a page…can have no effect without an interpreter’53 is right. Through
interpretation statutes are ‘give[n] life’.54 Indeed, he could put the point even more strongly. Parliament
is not the type of institution that can adjudicate the meaning of its decisions in the contexts of different
sets of facts. It can, of course, revise and revisit legislation, and it does and should do this all the time, but
that is not the same kind of act as applying the law to different sets of facts. The paper will return to the
nature of application and the evils of arbitrary government below, but first observe how Laws LJ
connected his first point about efficacy to his conclusion about the sovereignty of Parliament. He said:

The need for such an authoritative judicial source cannot be dispensed with by Parliament. This is
not a denial of legislative sovereignty but an affirmation of it: as is the old rule that Parliament
cannot bind itself. The old rulemeans that successive Parliaments are always free tomake what laws
they choose; that is the one condition of Parliament’s sovereignty. The requirement of an
authoritative judicial source for the interpretation of law means that Parliament’s statutes are
always effective; that is another.55

The genius of this argumentative move, drawing a connection between efficacy and parliamentary
sovereignty, is the efficacy principle. The point of having Parliament is to make decisions. If those
decisions cannot be applied, there is no point in having them. A legislature is incomplete without an
independent judiciary. An independent judiciary is an affirmation, and a corollary of parliamentary
sovereignty. As Laws says ‘The sovereignty of Parliament itself only has life by means of the common
law’s methods’.56 If I am selected to represent people but I either cannot make decisions, or those
decisions have no meaning or effect, then I cease to be democratically representative not in all ways, but
in at least some significant ways. The discussion here is of democratic representation, but this principle
holds for all kinds of representation. Nomatter how I am purporting to stand for and act for others, if my
efforts and actions in doing so are not efficacious then my representative legitimacy is weakened. The
democratic legitimacy of a legislature rests on its efficacy, and it cannot be efficacious without a system of
independent interpretation.

51Cart v Upper Tribunal, above n 46, at [36].
52Ibid, at [37].
53Laws, above n 50, p 19.
54Ibid, p 3.
55Cart v Upper Tribunal, above n 46, at [38].
56‘I said above that an Act of Parliament is words on a page; only the common law gives it life. This truism (banality, even)

holds the clue to the reality of the constitutional balance’: Laws, above n 50, p 18.
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It was crucial for Laws LJ too that this system of interpretation be independent. If it is not
independent, it is just a matter of opinion:

If the meaning of a statutory text is not controlled by such a judicial authority, it would at length be
degraded to nothingmore than opinion. Its scope and content would becomemuddied and unclear.
Public bodies would not… be kept within the confines of their powers prescribed by statute. The
very effectiveness of statute law, Parliament’s law, requires that none of these things happen.57

To see why Laws is right about this, consider an example to illustrate how statutes can become
muddled.58 Say that Parliament passes a law giving X category of persons a taxable benefit, but there
is no independent system of interpretation to establish whether this applies to Xa and Xb. So, Parliament
passes another law saying Xa is eligible for this taxable benefit but not Xb, and then another Act saying Xb
is also eligible, but only on two limited sets of facts. Laws’ point is that then these all of these endless
decisions by Parliament are not laws, but opinions. They are statements about the content of the law, but
without an independent judiciary they are not articulated and applied in the form of rules. This is the
equality principle of representation. Parliament is not the kind of institution that can articulate rules in a
way that apply to all legal subjects equally, because they are constantly revising the content of the rule.
Consider another example to illustrate the nature of the equality and the efficacy principles. Imagine I say
to students on the first day of term: I will not accept late essays. Suppose I then make exceptions for
students based on illness and technical difficulties, or if I make an exception for a student because she
submitted her other essays on time, or has blue eyes. Here, I ammoving the goalposts for the students at
every stage. I do not have a rule about essays: I have opinions on a case-by-case basis about the
acceptability of submitting essays late, depending on the circumstances of the student. Those statements
are authoritative because ofmy position, but I do not have a rule.My statement about essays is not really a
rule because, among other things: (a) it is not efficacious; and (b) it does not apply to all students equally.
If, however, I leave it tomy colleague or supervisor to determine what I meant by the statement ‘I will not
accept late essays’ and he applies the same method of interpretation equally with respect to all students,
my start of term statement then becomes a rule. Rules of all kinds, as Schauer says, apply to ‘types and not
to particulars’.59 If rules apply to types, and not to particulars, then it must be the case that they apply
equally to those who are of the same type.

Consider further how independence is connected to efficacy and equality. Laws says that if the content
of the law becomes muddied or unclear it is then not efficacious either for Parliament or those to whom
Parliament’s laws applies. Laws is worried that in the absence of a court, Parliament would be a ‘judge in
its own cause’. I am not sure this is the best phrasing. Gardnermakes the same point in a better way when
he places the emphasis on democracy as rule by the people.60 Gardner says:

Democracy is rule by the people, not the implementation of the people’s will (whatever thatmeans).
If popular influence is exerted other than through a system in which authoritative general rules are
complemented by authoritative independent adjudication of what counts as a breach of those rules,
that isn’t rule by the people because it isn’t rule at all.61

Gardner is not only right about this, he is right about the consequences he draws from this point too.He says
that on his view there is only room for marginal conflict between parliamentary sovereignty and the rule of

57Cart v Upper Tribunal, above n 46, at [38].
58The significance of holding public bodies to account is considered with the equality principle of representation in the next

section.
59This holds true irrespective of whether the rules are descriptive or prescriptive: FF Schauer Playing by the Rules [Electronic

Resource]: A Philosophical Examination of Rule-Based Decision-Making in Law and in Life (Oxford: Clarendon Press, 1991) p 18.
60There are of course a wide range of meanings of what ‘rule’ by the people entails, seven of which are disaggregated by Held,

but all stress the idea of rule: D Held Models of Democracy (Cambridge: Polity Press, 2006) p 2.
61Gardner, above n 33, at 2.
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law.62 This is because the point of Parliament is not to make statements of the content of law, it is to make
rules that apply to (all similarly situated legal subjects) equally. This is not a democratic task that Parliament
can perform on its own. Parliamentary sovereignty is defensible on the basis of its democratic legitimacy; if
that democratic legitimacy is weakened, the case for parliamentary sovereignty is weakened too. Gardner
and Laws are, of course, not the only theorists tomake this point, Diceymakes it in a related way. Dicey says
too that the interpretation of laws by an independent judiciary does notmake Parliamentweaker, but rather
stronger andmore authoritative. He says, ‘The sovereignty of Parliament… favours the supremacy the law,
whilst the predominance of rigid legality throughout our institutions evokes the exercise, and thus increases
the authority, of parliamentary sovereignty’.63 Consequently, Dicey says, parliamentary sovereignty and the
supremacy of law are not in tension with each other – they are part of the same exercise.64

The link Laws draws between efficacy and parliamentary sovereignty is a powerful statement, not only
about the nature of democratic representation in the UK, but of the conditions of democratic rule more
broadly. Feldman rightly frames Laws’ idea as being that ‘aspects of the rule of law [are] part of
parliamentary sovereignty in action’.65 Feldman’s framing articulates how closely on Laws’ view the
principles of parliamentary sovereignty and the rule of law are connected in their exercise in the
UK. While Laws is arguing about the UK in particular, two of his claims in Cart hold conceptually.
First, legislation is necessarily textual: laws require interpretation. Secondly, interpretation is necessary
for the efficacy of laws. Legislatures do not exist in a vacuum. Their decisions exist to be applied.
Legislatures are not the kinds of bodies that can apply laws to sets of facts and so, on their own, they
cannot articulate laws in the form of rules. Consequently, democratic legislatures cannot be represen-
tative – fulfil the purpose they were created to fulfil –without an independent judiciary to interpret them.

4. The legal significance of judges’ democratic legitimacy

The democratic legitimacy of judges makes a difference to all kinds of legal questions. How should
parliamentary intention be interpreted? What degree of deference should be given to the executive?
Should judges not answer policy questions? The focus here is on one legal difference that the judges’
democratic legitimacy makes in the UK. In particular, the democratic legitimacy of judges makes a
difference to the question of whether, or to what extent, judicial review can be ousted.

Judicial review is the legal way that legal actions of public bodies are reviewed by the senior courts. An
ouster clause is a provision of an Act of Parliament which purports to exclude a public body from being
judicially reviewed. Ouster clauses are of constitutional significance because they often appear to present
a clash between two constitutional principles: parliamentary sovereignty; and the rule of law. On the one
hand, the law is what Parliament enacts; on the other, the rule of law requires both the policing of public
bodies for compliance with the law, and that citizens should have option of challenging the legality of the
decisions of public bodies. This section argues that the democratic legitimacy of Parliament constitu-
tively requires that judicial review can never be ousted for error of jurisdiction. That, as Laws says, is an
affirmation of Parliamentary sovereignty, not a denial of it. To see why all this matters, and why the
democratic legitimacy of judges makes a difference for the distinction between error of jurisdiction and
error of law,66 it is necessary to consider a case that draws in great detail on the judgment of Laws LJ in
Cart, the case of Privacy International.

62Ibid.
63Dicey, above n 10, p 268.
64‘The sovereignty of Parliament and the supremacy of the law of the land – the two principles which pervade thewhole of the

English constitution –may appear to stand in opposition to each other, or to be at best only counterbalancing forces. But this
appearance is delusive’: ibid.

65D Feldman ‘Sir John Grant McKenzie Laws, 1945–2020: a tribute’ [2020] Public Law 394.
66Recognising, of course, that this distinction between error of jurisdiction and error of law itself is deeply contested, and that

this contestation is foundational to alternative rationales for administrative law. Nothing argued here precluded the idea that all
errors of law are not, in a sense, ultra vires errors of jurisdiction. It has argued, though, as discussed above at n 7, for
understanding all such errors as existing on a spectrum.
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(a) Privacy International v the Investigatory Powers Tribunal

Privacy International67 is a case, like Cart, about the judicial review in the High Court of decisions by
tribunals.68 Parliament passed the Regulation of Investigatory Powers Act in 2000 (RIPA 2000), which
created the Investigatory Powers Tribunal (IPT) to oversee the actions of the intelligence services. RIPA
2000 includes an ouster clause, in section 67(8), which purports to exclude judicial review of the IPT by
the High Court. Section 67(8) of RIPA 2000 states: ‘Determinations, awards, orders and other decisions
of the Tribunal (including decisions as to whether they have jurisdiction) shall not be subject to appeal or
be liable to be questioned in any court.’ The approach judges have taken to the interpretation of ouster
clauses is to make an interpretative presumption that if Parliament is going to oust judicial review then it
has to be absolutely beyond doubt in the legislation what it is doing. This clarity forces governments to
bear the political consequences through the passage of the Act.69 Privacy International is a case about
determining the scope of this ouster clause. Did Parliament make it absolutely beyond any doubt that it
intended to oust judicial review in passing RIPA 2000? The judgment in Privacy International is
significant too, in that in the leading judgment, Lord Carnwath goes further and asks if it is ever possible
to oust judicial review of a tribunal of limited jurisdiction. He says the question is:

Whether, and, if so, in accordance with what principles, Parliament may by statute ‘oust’ the
supervisory jurisdiction of the High Court to quash the decision of an inferior court or tribunal of
limited statutory jurisdiction?70

Although in the end Lord Carnwath concludes it is not necessary to answer this question, and there is not
a majority in the case for his tentative answer, he nevertheless concludes:

Whether for excess or abuse of jurisdiction, or error of law. In all cases, regardless of the words used,
it should remain ultimately a matter for the court to determine the extent to which such a clause
should be upheld, having regard to its purpose and statutory context, and the nature and
importance of the legal issue in question; and to determine the level of scrutiny required by the
rule of law.71

Feldman argues that this conclusion by Lord Carnwath is vindication of Laws LJ’s judgment inCart, that
Laws thought that ‘it was for the courts, not Parliament, to decide when the rule of law required that a
decision-maker was subject to judicial review’.72 As Feldman rightly says, all four of the judgments in
Privacy International draw on Laws LJ’s judgment in their arguments73 butWilberg is right too that it is
Lord Sumption (with whom Lord Reed agrees) who explicitly adopts Laws LJ’s reasoning.74 The
approach of Laws LJ has not been adopted, however, in the interpretation of further ouster clauses,

67Privacy International v Investigatory Powers Tribunal [2020] AC 491.
68Although the decision inCart only holds within the tribunal system of the Tribunals, Courts and Enforcement Act 2007, of

which the IPT is not a part.
69This is discussed in the case in particular with respect to cl 11 of theAsylum and Immigration (Treatment of Claimants) Bill

2003. This clause went further than the clause in Privacy International andAnisminic, and was withdrawn from the Bill: Privacy
International v Investigatory Powers Tribunal, above n 67, at [101].

70Ibid, at [21], [113].
71Ibid, at [144].
72Feldman, above n 65, at 396.
73Ibid, fn 20.
74‘Lord Sumption’s dissenting approach involves departing from theAnisminic-derived approach to the scope of review in a

different way: in essence, he would reintroduce the pre-Anisminic distinction between jurisdictional errors and errors within
jurisdiction. This context was also adopted in a slightly different context in Cart by the Court of Appeal’: HWilberg ‘The limits
of the rule of law’s demands: where Privacy International abandons Anisminic’ UK Constitutional Law Association
(11 September 2019), available at https://ukconstitutionallaw.org/2019/09/11/hanna-wilberg-the-limits-of-the-rule-of-laws-
demands-where-privacy-international-abandons-anisminic/ (last accessed 23 April 2025).
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most notably with respect to section 11 of the Courts, Tribunals and Enforcement Act 2007. That
section and those cases are considered in detail next.

(b) The Judicial Review and Courts Act 2022 and the IMA ouster clauses

This paper has argued that what cannot be ousted either conceptually or practically is determining what
the law requires, about what the law requires. At a minimum, a court must be able to check that: (1) the
ouster clause exists; (2) the body claiming its benefit is the body in the ouster; (3) the decision is within the
public body’s jurisdiction; and (4) there is no procedural unfairness which undermines equality before
the law. These kinds of limitations on ouster of judicial review are partially captured in the Judicial
Review and Courts Act 2022 (JRCA 2022), a piece of legislation which responds directly to Cart. The
JRCA 2022 amended the Tribunals, Courts and Enforcement Act 2007, making it muchmore difficult to
challenge refusals of appeal by the UT.

There are, however, still some exceptions to ouster of judicial review. In the most exceptional cases,
refusal of leave to appeal by the UT can still be challenged through High Court judicial review. The
Tribunals, Courts and Enforcement Act 2007, section 11A(4)(a)–(c), as inserted by the JRCA 2022, lays
out the exceptions to ouster, which require that ‘(a) the Upper Tribunal has or had a valid application
before it under section 11(4)(b)’ and the UT ‘(b) is or was properly constituted for the purpose of dealing
with this application’. Additionally, section 11A(4)(c) of the Tribunals, Courts and Enforcement Act
2007 does allow for High Court review in the most exceptional reasons such as bad faith and extreme
procedural unfairness. This procedural fairness exception is clearly essential for democracy. Extreme
procedural unfairness speaks to the ways, argued above, in which legal equality and political equality are
interconnected. Without an equal opportunity to challenge decisions of the government, protected
through procedural fairness, Parliament cannot be legislating in a way that applies equally and
efficaciously. The section 11A(4)(a)–(b) exceptions, however, must be interpreted robustly to satisfy
the efficacy and equality principles of representation. Particularly section 11A(4)(b), which requires that
the UT is or was ‘properly constituted’, may usefully be interpreted in a demanding way to mean
something closer to error of jurisdiction. The idea here is that if a tribunal is considering a question well
outside its jurisdiction – the UT considering pure, substantive questions of tort or criminal law, for
instance – that is unlawful. While it is correct to say that a Tribunal is not properly constituted in those
circumstances, that is only part of the story. Bound up in the question of the constitution of the tribunal is
the question of whether it has properly exercised its jurisdiction. What it means to be a properly
constituted tribunal is to exercise its jurisdiction properly.

While the ouster clause introduced by the JRCA 2022 can be restrictively interpreted to be in line with
the efficacy and equality principles of representation, this is not true of the ouster proposed in section 51
of the Illegal Migration Act (IMA) 2023. The IMA 2023 was passed in 2023, but the Regulations to bring
the ouster into effect are not yet in force. Some of the exceptions to ouster in the IMA2023 resemble those
found in the amendments to the Tribunals, Courts and Enforcement Act 2007. There is a natural justice
exception in the IMA 2023, and section 51(4)(c) of the 2023 Act has the same wording as section 11A(4)
(c) of the Tribunals, Courts and Enforcement Act 2007. Much worse in the IMA 2023, however, is the
ouster of review of decisions of the Secretary of State or immigration officer in section 13(3A)(4)(a)–
(b) which say ‘(a) the powers of the immigration officer or the Secretary of State (as the case may be) are
not to be regarded as having been exceeded by reason of any error made in reaching the decision’ and
‘(b) the supervisory jurisdiction does not extend to, and no application or petition for judicial reviewmay
bemade or brought in relation to, the decision’. These and other proposed ouster clauses in the IMA2023
cannot be reconciled with the efficacy and equality principles of representation put forward above.
Section 51(3)(b) of the IMA 2023 holds that: ‘the supervisory jurisdiction does not extend to, and no
application or petition for judicial review may be made or brought in relation to, the decision’. This
provision, for the reasons put forward above, is both conceptually and legally incoherent. It is not
possible for Parliament to give a tribunal of limited powers unlimited jurisdiction. This logic applies even
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more strongly when the decision-maker is not a tribunal, but an individual decision-maker such as the
Secretary of State or an immigration officer.

There may be a way circumventing the incoherent approach in the IMA 2023. It could be that errors
of jurisdiction must be addressed through the exceptional procedural fairness requirement. It could
potentially be extremely procedurally unfair if a decision is made by a tribunal that does not have the
proper jurisdiction to make that decision. So, it may be possible to bring in the kinds of questions
introduced by the JRCA 2022, regarding whether the tribunal is properly constituted, through proced-
ural fairness by the back door. This is a restrictive and demanding approach to the interpretation of
ouster clauses, but necessary to satisfy the equality and efficacy principles of representation on which
parliamentary sovereignty relies.

It is worth repeating, lest this argument be interpreted as anti-democratic, that the efficacy and
equality principles of representation are affirmations of parliamentary sovereignty, not a denial of it. To
see why this is the case, consider a thought experiment. Could Parliament pass an Act that states ‘this Act
is not to be interpreted’?75 No, Gardner argues, because judges must be ‘committed to upholding an Act
of Parliament as law even when it demands to not be upheld’.76 This is ‘the least that Parliamentary
sovereignty requires’.77 Laws are necessarily textual, and their meaning is incomplete without inter-
pretation and application by an independent judiciary. This meta-question cannot be ousted practically
because, without this kind of interpretation, statements by Parliament are not rules or laws but just
matters of opinion. They are not efficacious. Their democratic legitimacy is weakened or disappears. As
Hart says, it is part of what is required for a legal system: that there are legal officials that consider
themselves bound to interpret and apply laws from the internal point of view.78 Without interpretation
by judges, there is no point of having parliamentary sovereignty at all, because those decisions are not
efficacious, and so there is no parliamentary sovereignty in the first place.

(c) Oceana and LA (Albania)

The view challenged in this paper – that judges have capital-D democratic credentials – has been present
in two recent further cases on the interpretation of ouster clauses: Oceana79 and LA(Albania).80 Both
cases have taken the line challenged here: judges cannot restrictively interpret ouster clauses because they
lack the democratic legitimacy to do so.

InOceana, the Administrative Court dismissed a claim for judicial review of a refusal of permission to
appeal to the UT. The Court held that the claimwas impeded by section 11A of the Tribunals, Courts and
Enforcement Act 2007 considered above. Saini J held – and it is necessary to quote at length to see his
rationale – that:

The starting point is that the courts must always be the authoritative interpreters of all legislation
including ouster clauses. That is a fundamental requirement of the rule of law and the courts jealously
guard this role. However, the rule of law applies asmuch to courts as it does to anyone else. Thatmeans
under our constitutional system, effect must be given to Parliament’s will expressed in legislation.81

Parts of this passage are laudable, and consistent with the arguments offered here. It begins by affirming
the indispensable role that courts play in interpreting legislation, including ouster clauses. Saini J then

75‘Consider, for example, an Act of Parliament that is deliberately obscure and must not be clarified by the courts’: Gardner,
above n 33, at 4.

76Ibid.
77ibid.
78HLA Hart The Concept of Law (Oxford: Oxford University Press, 3rd edn, 2012) ch V.
79R (Oceana) v Upper Tribunal (Immigration and Asylum Chamber) [2023] EWHC 791 (Admin).
80R (LA (Albania)) v Upper Tribunal [2023] EWCA Civ 1337.
81Oceana, above n 79, at [23].
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argues, however, that the rule of law ‘applies as much to courts as it does to everyone else’. This is both
correct andmisleading. The rule of law does not govern courts and Parliament separately; it governs their
relationships and interactions together. Part of giving effect to Parliament’s intention is ensuring equality
before the law, efficacy of the law, through the opportunity for judicial review. Restrictively interpreting
ouster clauses, demanding clarity and equality before the law, is an affirmation of parliamentary
sovereignty not a denial of it.

Similarly, LA (Albania), concerns section 11A of the Tribunals, Courts and Enforcement Act 2007. In
this case, the Court of Appeal is similarly hands-off in its approach to interpreting ouster clauses, holding
that ‘it is the duty of Courts to give effect to the clear words used by Parliament because no one, including
a Court, is above the law’.82 It would be difficult find a statement more antithetical to the argument
offered in this paper. An argument for the restrictive interpretation of ouster clauses is not courts acting
‘above the law’; it is courts giving effect to the principles on which parliamentary sovereignty relies.
Parliament cannot legislate, or legislate in a way that applies equally, without the independent inter-
pretation of Acts. This interpretation is what turns Acts of Parliament into rule by the many. This
transformation of Acts into rules cannot be accomplished by Parliament alone. The political equality on
which majoritarianism rests is supported, and therefore sustained, by the equal protection of the law.

Conclusion

This paper challenged a familiar idea. It argued that it does not follow from the fact that judges are not
elected that they have no democratic legitimacy. It argued instead that democracy, insofar as it is a form
of rule, requires at least83 one other kind of representation in the form of independent interpretation.
This independent interpretation is required in order for Acts of legislatures such as the Westminster
Parliament to be efficacious and to apply equally. Without these efficacy and equality principles of
representation, the democratic legitimacy of Parliament is weakened and so too is parliamentary
sovereignty. This makes a difference in law because Parliament then cannot – either conceptually or
practically – oust the prior question of whether laws or actions of public bodies are reviewable in the first
place. It cannot oust judicial review for errors of jurisdiction of a tribunal of limited jurisdiction. This
meta-interpretative requirement is a necessary precondition for a demos to rule, and so for Parliament to
be sovereign at all.

82LA (Albania), above n 80, at [36].
83This paper has not attempted to demonstrate that representation through legislation and interpretation are the necessary

and sufficient conditions for a democracy. It has argued only that they are necessary conditions for democracy. Further, the
paper has suggested these principles are probably necessary for rule of any kind, including monarchy for instance. Other kinds
of representation are likely necessary for democracy, namely the kind of representation whereby decisions are executed, but that
is beyond the scope of this paper.
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