CHAPTER SIX

CHALLENGES TO EMBEDDING
Legal Legibility

One might well ask: Why are we here, in a village of no particular significance, examining
the struggle of a handful of history’s losers? For there is little doubt on this last score ...
There is little reason to believe that they can materially improve their prospects in the
village and every reason to believe they will, in the short run at least, lose out, as have
millions [...] before them.

The justification for such an enterprise must lie precisely in its banality.!
James Scott (1985: 27)

Not everyone benefits equally from the emergence and embedding of
social constitutionalism. This chapter examines the promise of Colom-
bian social constitutionalism and those it leaves behind. State efforts
to expand access to citizenship goods, whether by the creation of new
rights or the extension of existing policy, are often partial and une-
ven: what happens to those who do not qualify for these goods but
believe they should? In other words, what happens to those who are
disadvantaged both politically and economically, but are not under-
stood as deserving in legal terms? These challenges — what I call chal-
lenges to legal legibility — can undermine the process of constitutional

! Scott justifies his focus on the banal experiences of history’s losers because, in his
view, “these circumstances are the normal context in which class conflict has histori-
cally occurred.” Often this group of people is overlooked unless or until some surpris-
ing political outcome occurs (e.g., collective defiance or rebellion). I do not deny that
possibility — indeed, this kind of marginalization has been discussed as a factor that
led some Colombians to join armed guerrilla movements — but I want to claim
that in the case of constitutional rights, these perceptions and experiences of
marginality, exclusion, and/or disaffection matter, even if no “surprising” political
outcome follows.
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CHALLENGES TO EMBEDDING: LEGAL LEGIBILITY

embedding. As shown in previous chapters, citizens have been able
to attempt to attain access to healthcare services and compel official
responses to information requests by filing tutela claims. They have
also been able to file tutela claims to seek benefits offered to those who
can document that they were victims of the armed conflict.” Yet, many
marginalized citizens are unable to document victim status and instead
are viewed as simply “poor,” rather than direct victims, but they none-
theless feel abandoned by the state.

It is precisely “history’s losers” (to use Scott’s term) who the univer-
salizing promise of the constitutional recognition of social citizenship
seeks to serve. In the social constitutionalist model, all citizens, regard-
less of employment status or connections to elites, should be able to
gain access to the goods and services necessary to fully participate in
political and social life as a matter of constitutional rights. Yet, often the
expansion of legal protections, especially as they relate to social service
or welfare provision, has both formally and informally involved the
construction of notions of the deserving versus the undeserving poor.’
The idea is that only those who are particularly deserving — whether
because of something they are understood to have done (or not done)
or because of something they are understood to be (or not be) — should
have access to those protections. Rights, then, become contingent
not only on the ability of citizens to make claims to them but also on
whether or not claim-makers are understood to be deserving.

When folks understand themselves to be deserving, but formal insti-
tutions do not,* that tension can present a challenge for constitutional
embedding. In the context of social constitutionalism, there is a prom-
ise of significant change, but what is actually delivered might instead
be the reification of difference. Further complicating matters is the fact

The Victims and Land Restitution Law 1448 (2011) set out to “establish a group of
judicial, administrative, social and economic measures, individual and collective,
to benefit the victims of the violations referred to in Article 3 of this Law, within
a framework of transitional justice, that will allow the enjoyment of their rights to
truth, justice and reparation with guarantee of non-repetition, for them to be rec-
ognized as victims and to be dignified through the realization of their constitutional
rights.”

Merry (2003) similarly identifies the distinct between “good” and “bad” victims of
domestic violence. She details how the construction of different kinds of “victims”
shapes if and how battered women turn to the law.

This disjuncture maps onto what Merry (1990) calls a “process of cultural domina-
tion.” As McCann (1994: 284) notes, in describing Merry’s work, “legal discourses
tend to privilege some meanings but to silence, undermine, or transmute others.”

8]

122

Downloaded from https://www.cambridge.org/core. IP address: 13.201.136.108, on 26 Jul 2025 at 16:45:02, subject to the Cambridge Core terms of
use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/9781009367738.006


https://www.cambridge.org/core/terms
https://doi.org/10.1017/9781009367738.006
https://www.cambridge.org/core

CHALLENGES TO EMBEDDING: LEGAL LEGIBILITY

Area rural
de Cali

eLejopuen

Avrea rural
de Cali

Avrea rural
de Cali

D

Figure 6.1 Comunas in Cali, Colombia.
Source: Wikimedia commons, SajoR.

that this kind of reification can occur on some issues, while substan-
tive change is made on other issues — a process than can trigger the
growth of an expectations gap and a sense of comparative grievance
(Kruks-Wisner 2021) or informed disenchantment (Gallagher 2006,
2017). The underlying frustration remains the same across mechanisms:
the process is not working for me. With respect to comparative griev-
ance, this frustration is directed at a perceived inequality: the process is
not working for me, but it is working for other people. With informed
disenchantment, on the other hand, the frustration is directed at the
disconnect between how the process is promised to work and how it
actually does (or does not) work.

This chapter turns to the meaning of the 1991 Constitution and the
tutela procedure in a marginalized neighborhood on the outskirts of
Cali, Colombia called Comuna 14. Comuna 14 is located in the district
of Agua Blanca, which is comprised of Comunas 13, 14, 15, and 21
(see Figure 6.1). Agua Blanca is home to about 700,000 people. The
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CHALLENGES TO EMBEDDING: LEGAL LEGIBILITY

district is infamous for its poverty and high levels of violence. In April
and May of 2017, I conducted twenty-four unstructured individual and
group interviews with a total of forty-three people in Agua Blanca.

My interviews provide an empirical window into the relationship
between law, rights, and social incorporation, and the lived experi-
ence of unrealized promises and disillusionment. While this empir-
ical window is particular in many ways — the highly politicized and
polarizing 2016 peace agreement had recently been signed, rejected
in a contentious popular vote,’ renegotiated, and enacted;’ the
decades-long internal armed conflict was still ongoing in certain
parts of the country; the Colombian legal apparatus was uniquely
accessible given the tutela procedure — in many other ways it is not.
Marginality and dislocation are all too common features of everyday
life for people around the world, specifically for citizens who are not
treated as such (and for those are who are not recognized as citizens,
even on paper). This chapter seeks to build on the robust body of
scholarship that examines the limits of liberal legalism in confront-
ing the structural realities of unequal class relations (e.g., McCann
and Lovell 2020).7

With respect to the 1991 Constitution and the tutela, there are over-
lapping sets of concerns. Who does the Constitution actually benefit?
What kinds of problems are tractable with the tutela, and what kinds
of problems are ill-suited to it? Building from that, are certain kinds of
people more likely to have problems that are tractable with the tutela
and therefore the new Constitution?

I engage my interviews and observations in Agua Blanca to inves-
tigate the politics and lived experience of the relative “have-nots”
(Galanter 1974), the marginalized, those whose problems fall outside
legal recognition, and the remedies offered by the 1991 Constitution.
Paradoxically, the addition of new legal recognitions and protections
for citizens may generate a sense of disaffection and leave some with
the perception that they are even more vulnerable, as expectations gaps
and relative losses grow — which in turn can cut against constitutional

5 The results showed 50.2 percent against the agreement and 49.8 percent in favor.

6 After the renegotiation, both houses of Congress approved the agreement, and it was
not put to another popular vote. The Constitutional Court approved this “fast-track”
plan consisting of an expedited vote in Congress and no additional plebiscite.
McCann and Lovell (2020) present a clear discussion of these limits as they play out
in the case of labor activism in the twentieth-century United States. See also Nonet
and Selznick (2001), among others.
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Figure 6.2 The interruption of constitutional embedding by legal illegibility.

embedding. Here, the process of constitutional embedding can be trun-
cated, in terms of both its legal and social components, at least for
certain communities (as shown in Figure 6.2). After exposure to the
new constitution, if people understand the state and the legal system
to be ineffective or unresponsive to their specific needs, and if those
needs remain outside the realm of the law according to the legal estab-
lishment, the feedback loops that push constitutional embedding will
not emerge.

In the case of residents of Agua Blanca, however, it is not clear that
such an expectations gap ever emerged. If someone never believed in
the promises of the state or the new constitution (or never seriously
considered those promises as things that could impact their life), then
partial rights protections or even the complete absence of rights pro-
tections will not trigger pushback. While folks in Agua Blanca were
deeply knowledgeable about the tutela and how one can use it to gain
access to some healthcare, that knowledge did not readily translate into
the language of rights or increased expectations regarding rights fulfill-
ment. In Agua Blanca, the consequences of social constitutionalism
seem to be limited to the bureaucratization of rights; to the turning of
grand promises into paperwork.® The constitution may not be embed-
ded in this particular community, but the risk to overall embedding in
Colombia is limited. Put simply, the very marginality that defines the
lives of residents of Agua Blanca also works to confine the limits of
constitutional embedding to the margins.

8 Here, the result is piles of parchment, not just parchment promises.
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6.1 INTERVIEWS IN AGUA BLANCA

Before moving to my investigation of legal legibility and constitutional
embedding, a few words on the interview process and the interviewees
are in order. A local interlocutor, who I will call Daniela,” connected
me with each interviewee and was an active participant in the majority
of these interviews. In fact, much of the time we simply walked around
the neighborhood and stopped in, chatting with whomever was home,
and moving to an official interview if folks were interested and felt
comfortable. The interviewees, thus, were part of Daniela’s social net-
work and are not necessarily representative of the district as a whole.
Further, the concerns of those in Agua Blanca are not necessarily rep-
resentative or even indicative of everyone who feels left out of the
new constitutional order. These interviews, however, present a unique
opportunity to learn something about how one particular group of mar-
ginalized folks think about the 1991 Constitution and the problems in
their lives. To return to Scott’s justification at the outset of this chap-
ter, my hope is that the unfortunate banality of the situation that folks
in Agua Blanca find themselves in will provide “portable insights” into
the promises and limitations of constitutional embedding.'°

All twenty-four interviews took place in or right outside respondents’
homes and more often than not took the form of informal conversations
about justice in Agua Blanca or in Colombia more broadly. Frequently,
family members, friends, or neighbors of the primary person we were
speaking with wandered into the room in which we were conducting
the interview. At times, some of them would decide to join in. Most
of the people we spoke with noted that they have inconsistent ties to
the formal labor market, tending to work informally or on short-term
contracts. They also told us stories about interactions with potential
employers that faltered as these employers became reluctant or unwilling
to hire them after finding out that they live in Agua Blanca.!! Violence

% 1 first met Daniela during one of the Caravan for Peace, Life and Justice events
in Cali.

Simmons (2016: 31) explains the value of seeking “portable insights” in her discus-
sion of contextualized comparisons: “We choose cases where we see similar dynam-
ics or processes at work, allowing ourselves the flexibility to identify complex causal
processes as they unfold. From this in-depth knowledge, we can develop portable
insights. These insights are not contingent on problematic assumptions about what
the theoretically relevant variation that needs to be controlled is or whether the
same empirical phenomena work in the same ways across contexts.”

1" Agua Blanca interview 21.

10
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6.2 CONSTITUTIONAL LAW IN AGUA BLANCA

was ubiquitous. One resident lamented that “here, one buys a gun just
like they’re buying a pen. And the police know.”!? Further, most of
their interactions with the state involved interactions with the police,
interactions which often left them and/or their children bruised or even
worse off. Another described the police as treating young people in
Agua Blanca inhumanely, saying: “They take them and beat them and
hit them without any justification, without any reason. They mistreat
them, they kick them, they hit them in the face.”’’ Some interviewees
rolled up their sleeves, pulled up their shirts, or scrolled through photos
on their phones to reveal bumps, bruises, and scars that they attributed
to violent treatment at the hands of the police. In short, these folks
understand themselves to be largely excluded from the benefits of both
political and economic life, despite the universalizing promises of rights
protections under the new constitution.

The interviews primarily focused on folks” experiences with the for-
mal legal system and particularly the tutela procedure. Though I had
not originally intended to discuss the 2016 peace process or the inter-
nal armed conflict it was meant to resolve, frustration with the under-
lying assumptions of this process repeatedly came up. This frustration
centered on the ideas that the guerrilleros were being treated differently
(i.e., better) than people in the neighborhood and that only certain
people were given access to state resources (those who could document
“victim” status and those who had been active participants in the con-
flict), though everyone was affected by the conflict. In what follows,
[ share findings from these interviews, first in relation to rights, the
tutela, and the 1991 Constitution, and then in relation to poverty and
the armed conflict.

6.2 CONSTITUTIONAL LAW IN AGUA BLANCA

As documented in previous chapters, with the introduction of the 1991
Constitution, its expansive set of rights recognitions, and the tutela
procedure, Colombians were able to make claims about potential rights
violations relatively easily. However, this ability on paper doesn’t mean

12 Agua Blanca interview 6. “Aqui compra un arma como compra un lapicero. Y la
policia saben.”

13 Agua Blanca interview 1. “El trato que les dan a los jévenes de aquf en el distrito de
Agua Blanca, es inhumano porque los cogen y los golpean y los pegan sin ninguna
justificacién sin ningtin motivo. Los estdn maltratando, les pegan patadas, les pegan
en la cara.”
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that folks viewed the problems in their lives as legal in nature or thought
that they could advance their own claims through the courts. Problems
are not innately “legal,” and problems that could be resolved through the
legal system are not always viewed as such.'* William Felstiner, Richard
Abel, and Austin Sarat (1980) and Richard Miller and Austin Sarat
(1980) lay out this situation in the form of the “dispute pyramid,” with
“unperceived injurious experiences” at the base and formal legal disputes
at the peak. As documented in Chapters 4 and 5, the process of legal
recognition — or of moving from an unperceived injurious experience
to a legal claim that might be accepted — is interactive and iterative,
involving the social construction of legal grievances, or how problems
come to be understood as legal grievances, and the development of judi-
cial receptivity, or how judges come to understand problems as properly
resolved in the formal legal sphere. While repeated legal claim-making
has broadly led to the right to health becoming legally legible to every-
day citizens and judges alike in Colombia, that legibility falters when we
look to Agua Blanca and Comuna 14, where poverty, discrimination,
and bureaucratic rules complicate access to healthcare services.

The accessibility and perceived necessity of the use of the tutela are
core features that facilitated the social embedding of the 1991 Con-
stitution, particularly as the tutela related to health. The connection
between the tutela and access to healthcare are just as strong in Agua
Blanca as elsewhere in the country. Almost everyone spoke of the tutela
only in reference to health claims. As is the case throughout Colombia,
perceptions of the tutela are often imbued with a sense of ambivalence:
filing a claim may or may not work; it has helped some people, but not
everyone; you can’t count on it. As Verdnica, a nurse, explained:

My opinion on the tutela? It has benefited many people for treatments
and surgeries, yes. In other words, the tutela has helped a lot for high-
cost treatments or high-cost medications. Many people have benefited,
right? But there are other people who haven’t. People who haven’t
have to go to the media, to the radio, to television to get their problem
resolved."”

14 See also Tait (2022) on this point.

15 Agua Blanca interview 18. “Mi opinién sobre la tutela, ha favorecido mucha gente,
;57 Para los tratamientos y las cirugfas. Si. Osea la accién de tutela ha servido mucho
para que es tratamientos de alto costo o medicamentos de alto costo. ;Muchas per-
sonas han favorecido, cierto? Pero, hay otras personas que no. Personas que no, que
tienen que ir a los medios de comunicacién, al radio, a la televisién para poder que
lo atienden.”
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On the topic of healthcare specifically, she noted:

In Colombia, healthcare is very poor and is getting worse ... Medica-
tions are bad, treatments are bad. You have to file tutela claims, you
have to be suing, you have to be harassing them to give you a good
medicine. [Without the tutela] all they give you is acetaminophen, ibu-
profen, naproxen, blood pressure pills, and nothing more. That is what
matters to them [the tutela claim]. The rest [of patients], they die.'®

Teresa, who [ referenced at the start of this book and who lived down
the road, shared a story with me that echoed Verénica’s. She told me
about a time when she had trouble breathing. She did not have formal
employment and could not afford private medical treatment. Facing
this barrier in access to healthcare, she filed a tutela claim. And she
won. However, the decision required the subsidized health insurance
regime to provide her with creams and diapers. The remedy was wholly
detached from the problem: what good would diapers and creams do for
a breathing problem?!” Not everyone fared even this well. Mari shared
that she had been encouraged to file a tutela claim by the clinic where
her mother was seeking treatment. She explained:

I filed a tutela claim, because my mother had spent a lot of time in a
clinic. The clinic was bankrupt and didn’t take care of my mother. She
died fifteen days later ... My mom died because of negligence ... I filed
the tutela, but the clinic never did anything.'®

These experiences, however, did not dissuade Mari or Teresa from
asserting that they would use the tutela again."

The folks I spoke with viewed this a compound issue, inextricably
linked with poverty. Not only has the tutela become the effective entry

16" Agua Blanca interview 18. “En Colombia la salud muy mala en salud ahora es lo que
mds mal estd. El estado no hace nada por que las clinicas salgan de los déficits fis-
cales que tienen. Los medicamentos son malos, los tratamientos son malos, hay que
poner tutelas, hay que estar demandando, hay que estar acosando para que le den un
medicamento bueno, todo lo que hacen es acetaminofén, ibuprofeno, naproxeno las
pastillas de la presién y no més. Eso es lo mds que les importa a ellos, de resto, que se
muera todo el mundo.”

Agua Blanca interview 6.

Agua Blanca interview 13. “Yo tutelé lo de mi mama que estaba mucho tiempo en
la clinica, y la tutelé porque la clinica estaba en quiebra y no le corrieron mucho a
mi mamd y mi mama4 fallecié en 15 dfas; y yo la tutelé y todo; y pues la verdad ellos
mandaban las demandas, pero nunca hubo asi que corrieras no. Y mi mam4 murié
por negligencia de la clinica.”

19 For more on this ambivalence, see Taylor (2018).
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point for healthcare services, and not only do healthcare service pro-
viders encourage the filing of tutela claims before potentially offering
services (things that in themselves draw out the process of gaining
access to health). What’s more, those with less must use the subsidized
healthcare system (because they do not have the ability to pay for pri-
vate medical services), and the subsidized healthcare system is staffed
by less qualified and less invested people. This last statement is not one
that [ verified, but its accuracy is less important than the fact that folks
shared it with me; that folks believed it.

Laura similarly pointed to the connection between poverty and
health when sharing the difficulties her daughter faced in even getting
an appointment scheduled:

The public healthcare providers here don’t attend to people. They don’t
give them medicine. It’s a problem for them to give one an appoint-
ment. Just look at the case of my daughter. It took a year and a half to
get her a rheumatology appointment and she needs it. She suffers from
rheumatoid arthritis. Look, a year and a half to make an appointment??°

Her neighbor, Leonor, saw things the same way. When I asked how
she felt broadly about the healthcare system, she explained that “it
has improved a little bit, but it is still a 50 out of 100 — and that is for
the upper class. Poor folks die sitting in a chair waiting for the doctor
to see them.”?! Part of this perspective comes from an experience she
had just days before we spoke: “I was at the clinic on Thursday. It was
an emergency. My husband had pain for over a month, and we went to
the doctor. [They just said,] ‘Take this Amoxicillin.” He wasn’t getting
better, so they returned to the clinic, where they were told he would be
an “urgent priority.” However, he wasn’t. In Leonor’s words:

We went back on Friday and they operated on him yesterday [Saturday]
at dawn. When we were in the surgery room, the surgeon told me, “I
went down more than four times to look for your husband. I’ve been
here since five in the morning and they said he wasn’t here.” But he

20" Agua Blanca interview 5. “[TJodas esas EPS de aquf no atienden a la gente, no les
dan los medicamentos, eso es un problema para que le den una cita a uno. Mire
no mds, mi hija, afio y medio para que le dieran una cita de reumatologfa y ella la
necesita, porque ella sufre, ésea, de, es artritis reumatoide. ;Y mire que afio y medio
para que le hagan una cita?”

1 Agua Blanca interview 9. “Entonces la atencién ha mejorado un poquito jno? Pero
le falta, del cien, estdn en el cincuenta. Y eso, que, en estratos altos, en los bajos
usted se muere esperando ahf en una silla a que un médico lo quiera revisar.”

130

Downloaded from https://www.cambridge.org/core. IP address: 13.201.136.108, on 26 Jul 2025 at 16:45:02, subject to the Cambridge Core terms of
use, available at https://www.cambridge.org/core/terms. https://doi.org/10.1017/9781009367738.006


https://www.cambridge.org/core/terms
https://doi.org/10.1017/9781009367738.006
https://www.cambridge.org/core
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had been sitting in a chair for two nights. Why? Because nurses don’t
focus on the priority [patients], but rather on other things. Doctors and
everyone have become indolent.??

This kind of experience was not unique to Laura’s daughter or Leonor
and her husband.

Another neighbor, Claudia, had also recently been faced with the
limitations on the healthcare services available to residents of Agua
Blanca. She told me:

Look yesterday night, [I went to one of the public hospitals]. My niece
fell from a second-floor window, through the glass. She landed on some
rocks, so they took her to the medical clinic and do you know what they
said? That they couldn’t take care of her because they didn’t take care of
minors, [not even] a girl who was wounded and her head broken open.
They did nothing for her. They sent her to another hospital, another
clinic and they did not treat her [there either], because she did not have
money to pay the clinic. Her health insurance card did not work there.

So, they had to take her to Carlos Holmes [a medical center].” In
Carlos Holmes, they had her there and they didn’t want to attend to
her. A police officer she knew from childhood had to call for the girl to
be attended to, because the girl’s body was all wounded and they hadn’t
treated her yet. She was dripping blood, and she was unconscious for
more than half an hour, and they didn’t treat her. That’s when they
came to treat her and then there was no ambulance to take her, they
didn’t know if they could take her to the hospital. [The health insurance
company] had not given authorization.

When a girl falls from a second floor, it is something serious!**

22 Agua Blanca interview 9. “Estuve jueves en la clinica era por urgencia. Mi esposo tuvo
un dolor més de un mes y fuimos al médico. En la semana sacamos cita, no eso es una
pequefia infeccion. Témate esta Amoxicilina ... Fuimos el viernes y lo operaron ayer
a la madrugada y era prioritaria y cuando ya estuvimos en sala de cirugia me dice el
cirujano yo baje mas de cuatro ocasiones a buscar a tu esposo, yo estoy desde las cinco
de la mafiana ac4 y dijeron que no estaba. y €l en una silla sentado dos noches atrs.
[Por qué? Porque las enfermeras no se concentran como en lo prioritario, sino que
estdn en otras cosas. Se han vuelto indolentes los doctores y todas las personas.”
Another interviewee told me that there was a saying about Carlos Holmes in the
neighborhood: “It is ‘Carlos Holmes Trujillo Hospital,” and they call it the ‘Dead
Carlos Hospital.” If someone goes there for any little thing [they die].” Agua Blanca
interview 21. “Hay un hospital que le dicen es el ‘Carlos muerto,” se llama ‘Hospital
Carlos Holmes Trujillo’ y le dicen el ‘Hospital Carlos muerto,” que él llega all4 por
cualquier cosita sale.”

Agua Blanca interview 2. “Mira ayer anoche, [ayer fui a uno de los hospitales depar-
tamentales] la sobrina mfa se vino de un segundo piso con el vidrio y abajo la recibié
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CHALLENGES TO EMBEDDING: LEGAL LEGIBILITY

Forgetting that the situation had not been resolved, I asked, “and what
happened in the end, is she okay?” Claudia responded, “already this
morning, they sent her to the public hospital, to do an exam. We are
waiting to see the result of the exam.””® She quickly transitioned back
to her frustrations with the healthcare system:

Of course, they must treat you whether you have money or not, or what-
ever insurance card you have. It’s an emergency! What if she’s a baby?
What then? Not here. They leave you to die ... [and] it’s worse in these
neighborhoods [the Comunas of Agua Blanca]. One must run from side
to side [of the district]. For example, the insurance card we have is good
for Carlos Holmes, but we are closer to Lépez [a different medical cen-
ter]. If we have an emergency and go to Lépez, which is closer, because
if I wait for Carlos Holmes, the patient might die, but [at Lépez] they tell
you, “No, no, I can’t attend to him because we don’t take the insurance
card.” What is that? This world is turned upside down.?¢

This difficulty in gaining access is not something that the tutela proce-
dure can readily remedy. Claudia’s niece could not file a legal claim and

unas piedras, entonces ella la trajo, la llevaron para la clinica médica y ;Sabes lo que
le dijeron? Que no la podfan atender porque no atendfan menor de edad, una nifia
que va herida y la cabeza rota, con heridas. No le hicieron nada, de ah{ la remitieron
para otro hospital para otra clinica y no la atendieron porque no tenfa para pagarle
el valor de la clinica, el carnet no le servia para ella entonces la tuvieron que llevar
para el Carlos Holmes, en el Carlos Holmes la, la, la revisaron, no en el Carlos
Holmes la tenfan ahf y no la querfan atender, tuvo que ir un policfa que tuvo que
llamar para que atendieran a la nifia, porque la nifia con el cuerpo todo herido y no
la atendfan todavia y chorreando sangre y viendo que la nifia duré mas de media
hora inconsciente y no la atendfan, ah fue que la vinieron a atender y después que
no habfa ambulancia para dirigirla, que no sabfan para que hospital la pudieran lle-
var, en Emssanar no habfan dado autorizacién. // Cuando una caida de un segundo
piso de una nifia es algo grave.”

Agua Blanca interview 2. “Ya, esta mafiana la remitieron para el departamental,
para hacerle un examen. Empezamos estamos esperando a ver el resultado de un
examen, entonces para mf eso, si un nifio va herido, me parece a mi que, que en
esta vida lo primordial son los nifios, entonces asf uno tenga cualquier carnet, en el
hospital que tu vaya, deben de atender.”

Agua Blanca interview 2. “Claro, deben de atenderlo asf usted tenga plata o no tenga
plata o tenga el carnet que tenga. Pero es una urgencia ;y si es un bebé?, ;Qué? No, aqui
lo dejan a morir ... y peor que es en estos barrios, uno corre de lado a lado por ejemplo
el carnet a nosotros nos sirve para, para el Carlos Holmes, y a nosotros nos queda mas
cerca el de Lépez, tenemos una emergencia el Lépez que estd mds cerca, porque si me
espero al Carlos Holmes se me muere el paciente, entonces no corres para acd pero
que le digan a uno, no, no, yo lo puedo atender porque el carnet no le sirve a quien sea
bueno muchachos jeso qué es? Esto, este mundo est4 patas para arriba.”
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6.2 CONSTITUTIONAL LAW IN AGUA BLANCA

wait ten days for a decision. She needed immediate medical attention.
Further, filing a claim does not mean that one will receive a positive
or useful response. As Daniela told me: “Yes, we file tutela claims, but
they don’t care. They put our demands aside, because we are poor peo-
ple with little means ... They dismiss the demands.”?” The value of
the tutela — however limited it might be — appears to be limited to the
realm of health for folks in Agua Blanca, and the economic conditions
of their lives overshadow that value.

After hearing these specific stories of loss and deprivation and the
inadequacy of the tutela to address the harms in their lives, I asked if
the 1991 Constitution had changed anything in their lives. The answer
was a resounding noj; that constitutional law felt far away, outside of
everyday life. Paula, a woman who survived cancer and whose husband
had to threaten to use the tutela to ensure that the insurance company
cover the requisite care, told me: “No, I don’t pay attention to such
things.”?® Laura, who, in addition to trying to help her daughter navi-
gate the healthcare system and attain care for her rheumatoid arthritis,
also ran a community organization and had faced multiple threats to her
life, explained: “To me it seems like there is a great distance between
the Constitution and life. It’s one thing that the Constitution says and
another thing that what they do ... And rights always go. Rights are
violated every day, violated every day.”” For the family of Kike, a young
man who had recently been beaten to death, the question did not seem
to make sense at all. Daniela stepped in and reiterated my question:
“What has the Constitution changed?” Again, the question was met
with silence. Eventually, Kike’s mother asked: “What's that?” I tried to
explain: “The new constitution was a huge change in law, but ... It is
one of the most progressive in the world, but [what about] in everyday
life?”%° After another pause Daniela answered, “[yet,] we’re dying more
every day.”! The others in the room murmured in agreement.

" Agua Blanca interview 1. “Si, pero a ellos no les importa ellos hacen esa demanda
a un lado, pero como nosotros somos personas debajo recurso y pobres nos ponen
cuidado ... se desechan la demanda.”

8 Agua Blanca interview 14. “Yo nunca me he interesado por esas cosas.”

" Agua Blanca interview 5. “Para m{ me parece como hay una gran distancia dentro
de la Constitucién y la vida. Una cosa es lo que dice la Constitucién y otra cosa es
lo que hacen ... y siempre uno se va que los derechos, los derechos, los derechos y
los derechos todos los dfas los violan, todos los dfas los violan.”

3 Agua Blanca interview 1. “;Es una constitucién nueva fue un gran cambio en la ley,
pero ... ;Es como la mas progresista en el mundo, pero en la vida ... ?”

31 Agua Blanca interview 1. “Nos estamos muriendo cada dfa mds.”
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CHALLENGES TO EMBEDDING: LEGAL LEGIBILITY

Thus, the everyday problems faced by folks in Agua Blanca do not
appear to be ones that can be addressed by the 1991 Constitution, at
least not in the view of residents of the district. The issue here is not
simply the absence of rights consciousness or a lack of information. Res-
idents of Agua Blanca have a great deal of knowledge on how one uses
the tutela, and they have strongly held and often well-informed views
on Colombian politics, especially related to the conflict, as Section 6.3
describes. Here, we see the emergence of “informed disenchantment”
that results not from experiencing the legal claim-making process and
losing faith in it, but instead from having a good deal of knowledge
about that process but feeling excluded.

6.3 POVERTY AND THE CONFLICT

But what can these everyday problems be attributed to, and how might
they be resolved? Should they be legally legible? According to folks liv-
ing in Agua Blanca, the disconnect between poverty and formally recog-
nized experiences of suffering due to the armed conflict account for these
problems — problems that have become both intractable and part and
parcel of the government’s approach to people like them. They see the
new constitutional infrastructure as not offering them much of anything.

Before moving further, a note on the armed conflict and the legal
recognition of victimhood in Colombia is needed. Article 3 of the Vic-
tims and Land Restitution Law (or Law 1448) of 2011 defines victims
as “those persons who individually or collectively have suffered damage
from events occurring from January 1, 1985, as a result of violations
of international humanitarian law or serious and flagrant violations of
international standards of human rights that occurred because of the
armed conflict.” Folks who wish to be identified as “victims” must ini-
tiate the process of recognition by contacting a Victims’ Unit office
in person, by mail, or over the phone.*” They must present personal
identification, two witness statements, and a description of the victim-
ization and when it occurred. A representative of the Victims’ Unit
then attempts to verify the information in the application with the Red
Nacional de Informacién (National Information Network).”> Each

32 Formally, victims enter what is called the Registro Unico de Victimas.

33 “Red Nacional de Informacién — RNI: Unidad Para Las Victimas,” www
.unidadvictimas.gov.co/es/direccion-de-registro-y-gestion-de-la-informacion/
red-nacional-de-informacion-rni/37825.
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6.3 POVERTY AND THE CONFLICT

application should receive a response indicating whether or not they
qualify within 120 days.**

From the perspective of everyday Colombians, there are tensions
within the program as to who qualifies as a victim and what qualified as
victimization. So-called “ordinary crimes” do not apply, though it can
be challenging to differentiate ordinary crimes from conflict-related
crimes given the diffuse nature of the conflict. Further, not all victims —
even those recognized under the law — are treated the same. As Paula

Martinez Cortés (2013: 13—14) explains:

® The victims of forced displacement and human rights abuses com-
mitted before 1985 may only benefit from symbolic reparations, and
not from land restitution or economic compensation.

e The victims of human rights abuses committed between 1985 and
1991 have the right to receive economic compensation but not land
restitution.

® Victims whose lands were unlawfully taken or occupied through
human rights abuses after 1991, but before the expiration of the law,
have the right to land restitution ...

e Jllegal armed actors who have suffered human rights violations
or infringements of international humanitarian law cannot be
acknowledged as victims ...

e In cases of illegal killings committed by the state security forces,
which usually claim that the victims belonged to an illegal armed
group, relatives are only recognized as victims if a criminal investiga-
tion confirms that the deceased person was not part of one of those
organizations. Given the difficulties in clarifying such membership,
it may be impossible for relatives to obtain compensation.

Elsa Voytas and Benjamin Chrisman (forthcoming) show that in areas
where violence was carried out more frequently by state-affiliated actors
victim registration is lower than in areas associated with violence by
nonstate actors. This may be because those negatively impacted by
the state are less likely to turn to the state for redress or it could sig-
nal intentional or unintentional exclusion by the Victims’ Unit. Fre-
quently, folks — whether they are recognized as victims or not — report
disillusionment and negative evaluations of the registration process

(Pham et al. 2016; Cronin-Furman and Krystalli 2021).

3* For more on these documents and the documentation process, see Cronin-Furman

and Krystalli (2021).
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CHALLENGES TO EMBEDDING: LEGAL LEGIBILITY

Victim status is not legible or tractable outside of this particular
social-political-historical moment. While there are precise laws defin-
ing who does and does not count as a victim in Colombia, the category
of victim is not like the category of refugee. One can be a refugee for a
variety of general reasons in different times and different places. Not
so for officially designated “victims.” Further, the remedy offered is
broad, moving beyond truth and accountability to also address the
conditions of daily life and the ability to live well or make choices
about how to live: the goal is the realization of constitutional rights.>®
There are many reasons that one might find oneself in this position
of constraint, poverty, and desperation, yet victim status is treated
differently. While Law 1448 sets out a clear dividing line between
who is and is not a victim, social understandings of victimhood do not
necessarily align with the formal legal definition, especially consider-
ing the diffuse nature of the conflict and people’s perceptions about
what actually happened, who was at fault, and who suffered harm. Fur-
ther, do those who find themselves in suboptimal life circumstances
for other (structural) reasons not deserve protection? And what about
those who cannot, for whatever reason, document the devastation
that the conflict imparted on their lives? Or those who were nega-
tively impacted by the conflict before 1985?

These questions are ones that many of the residents of Agua Blanca
implied in their conversations with me. To be clear, the complaint
is not that the government should not support victims of the armed
conflict, but that those who fought against the state seem to be get-
ting state support, while not all those who suffered from the conflict
do. Further, poverty is understood to be connected to the displace-
ment caused by the armed conflict; yet, poverty is seemingly not legi-
ble to the law — certainly not in the perspective of many people from
Agua Blanca.*

Leonor shared that although her family had experienced violence
and displacement, and although her mother had participated in the

¥ See Article 1 of Law 1448.

3¢ The Constitutional Court has actually decided tutela cases on the basis of miimo
vital doctrine, which suggests that “non-fundamental” rights should be considered
“fundamental” (and thus applicable to the tutela procedure) when the violation of
the “nonfundamental” right would threaten the vital minimum or the minimum
conditions necessary for a dignified existence. See Landau (2012) for a full discussion
of miimo vital.
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6.3 POVERTY AND THE CONFLICT

peace process (including an attempt to claim victim status), her family
had not received any benefits, or even an official response, from the
state. She described that experience as follows:

Well, you see, I lived through violence for a long time, from a very
young age. We were displaced from our farm. We arrived here in Cali,
and a brother of mine was taken by the guerrillas when he was thirteen
years old. The guerrillas killed him because he was going to run. My
mother went, she spoke with them, and we are participating in the
peace process now, but it has not worked. They have not yet given us
an anSWer.37
She concluded by telling me that justice did not exist for the poor
in Colombia. Many others suggested something similar: “Justice is for
those who have money; that is, there is the law of money.””® Now, it’s
possible that Leonor’s family does not meet the criteria outlined in Law
1448, and it’s also possible that they do but the process simply has not
been completed yet. Leonor’s understanding, however, was that her
family was being unjustly excluded, despite their deservingness.

For some, this sense that justice was not for the people of Agua
Blanca stemmed from unequal punishments for violations of the law.
As Veroénica explained, “nowadays if you steal a cell phone, they put
you in jail, they punish you. If you kill a person, they sentence you to
two, three years. And in a year, you get out ... This is not justice.”’
Paula held that this inequity in punishment went even further:

If a boy is caught stealing or something, they send him to jail, to die in
the yard, but those white-collar criminals, who don’t just steal cheese or
milk or cell phones, who [instead] steal to buy 200 cell phones, millions
of pesos, they steal from the state, they give [the white-collar crimi-
nals] a house as a jail or they assign them a room in with a television,

37 Agua Blanca interview 9. “Pues vea, yo vivf la violencia mucho tiempo, desde muy
pequefia, desde la finca que nos desplazaron. Llegamos aqui a Cali aquf en Cali un
hermano mio se lo llevé la guerrilla cuando tenfa trece afios y a €l la guerrilla lo
maté porque se iba a volar. Mi mam4 fue, habl6 con ellos, pero nunca, estamos en
el proceso sobre lo de la paz que est4 viviendo ahora, pero no ha funcionado todavia
no han dado respuesta.”

Agua Blanca interview 1. “La justicia es pa’ que tiene dinero, 6sea existe la ley de
dinero.”

Agua Blanca interview 5. “Le digo yo es que hoy en dfa si te robes un celular, dejan
a la cdrcel, castigan. Si te matan a una persona, castigan, dos, tres afios, tareas en la
cédrcel y en un afio te salen ... Esto no es justicia. La justicia te castigo real.”
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CHALLENGES TO EMBEDDING: LEGAL LEGIBILITY

a refrigerator, that is, an apartment in a jail and there they take care of
them and send them the newspaper.*°

Laura also shared that she believed that “prisons should be educational
centers, centers of reform, but here that doesn’t exist. The young men
"1 What then happens is that young people turn to
committing more and more serious crimes.

The perception is that poverty — and thus delinquency — stems from
government inattention and neglect, as well as the conflict. Laura
explained: “No, I do not trust these people [the government] because
they have defrauded us. And the problem here is that, due to poverty,
no, it is true, that there are many people who sell themselves for a plate
of food.”*? Part of the challenge is the connection between poverty and
the conflict, or poverty and displacement. Gloria lamented:

come out worse.

People arrive [in Cali] without an opportunity. It’s overcrowded ... We
are going to have more crime, because as long as there is no opportunity,
as long as there is no respect. They are moving from their land, where
people have their food, have their lives made and they come here to face
a life that is the most horrible thing that can happen to them. I say the
most horrible, because I count myself as displaced.*?

She then told her story of displacement: “We left our land that had
everything, where we lived well, to suffer here in the city. To the peo-
ple here, we are an annoyance.” While the river near where she used to
live provided fish after fish, in the city “you have to buy some little fish
heads and they have to share them with up to thirty people.” As long

#0° Agua Blanca interview 14. “Si a un chico lo cogen robando o algo, lo mandan para
la cércel alld dentro a que se mate con todo el patio, pero a esos ladrones de cuello
blanco, que no roban el queso ni la leche ni el celular, esos se roban para comprar
200 celulares, millones, roban el estado y a ellos le dan casa por cércel o le asignan
una habitacién o una cdrcel con televisor, con equipo, nevera, ésea un apartamento
en una cércel y alld los cuidan y les mandan el periédico.”

Agua Blanca interview 5. “Las cdrceles deben ser centros educativos, de refor-
macién, pero aquf no hay eso. Los muchachos salen peores.”

Agua Blanca interview 5. “No, yo no tengo confianza en esa gente porque nos han
defraudado y el problema aqui es que, debido a la pobreza, no, es cierto, que hay
mucha gente se vende por un plato de comida.”

Agua Blanca interview 21. “[E]sas personas que llegan sin oportunidad, llegan a un
hacinamiento ... vamos a tener mds delincuencia, porque mientras no haya opor-
tunidad, mientras no haya respetos, mientras, no, se esté desplazando de su terrufio,
donde la gente tiene su comida, tiene su vida hecha y llegan aquf a enfrentarse a una
vida que es lo m4s horrible que le puede pasar, yo digo lo mas horrible porque yo me
cuento como desplazado.”
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6.3 POVERTY AND THE CONFLICT

as that is that case, “then crime will continue ... look, as long as Cali is
hungry, there cannot be peace.”*

For others, the issue was more that the government appeared to be
focused on helping the guerillas instead of investing in noncombatants,
in those negatively impacted by the conflict, those understood by resi-
dents of Agua Blanca to be rightfully deserving. Diana held that “if you
are from the guerrillas, the president ... gives you a house. Yes, for the
guerrillas. But for us, the poor, no.”* Francia explained:

Those people were murderers, the FARC, and they are not going to
pay, they are not going to pay anything! The guerrillas are going to
earn more than a worker, an employee who is earning a minimum wage.
The minimum wage is 700 and something pesos. And do you know
how much each member of the FARC is going to earn? 1,800 for sitting
around doing nothing! And where does this come from? Our money,
from the people!*®

Veronica agreed:

The current [Santos] government has focused on what? On peace, peace,
peace, and everything is in the doldrums in Colombia. Colombia is a

# Agua Blanca interview 21. “Salimos de nuestra tierra con todo, viviamos bien, a
sufrir aquf a la ciudad, porque para la gente que vive aqui en la ciudad, nosotros
somos un estorbo, para nosotros que vinimos de un campo libre, es horrible llegar a
un ciudad dénde uno no conoce, dénde uno estd acostumbrado a que si va a comer,
uno va a desayunar, y uno quiere desayunar con pescado, se va al rio el rio estd asf, y
saca un pescado asf grande vy sf se lo quiere comer todo, se lo come, se lo come, y aqu{
hay que comprar unas cabecitas de pescado y tienen que compartirlas hasta con 30
personas, entonces va a seguir la delincuencia, ... vea mientras Cali esté sin hambre
puede haber paz, mientras Cali esté con hambre, con el estémago vacio, nadie tiene
paz y tranquilidad, y nadie piensa bien, porque usted con hambre no va a pensar
bien, ni trabaja bien, ni piensa bien, ni duerme bien, ni vive bien, eso es verdad.”
Agua Blanca interview 1. “Si usted es de la guerrilla, el presidente ... le da casa. Sf,
para la guerrilla. Pero para nosotros, los pobres, no.”

Agua Blanca interview 10. “Esa gente eran unos asesinos, las FARC, y ellos no van
a pagar, jno van a pagar nada! ... Los guerrilleros van a ganar m4s que un asalariado.
Un asalariado se estd ganando un minimo. Un minimo que son 700 y pico, ;Y sabe
cudnto se va a ganar cada miembro de las FARC? Mil ochocientos, por estar sentado
haciendo nada, {y esto sale de dénde? del dinero de nosotros, del pueblo.” Francia
went further, explaining that folks like her voted against the peace agreement and
that the government did not listen to them. “Y la verdad, asi como yo, hay mucha
gente que no estd de acuerdo con esto, mucha gente no estd de acuerdo con esto.
Entonces, por eso se votd, se votd por el no haber si la verdad hubiera, ah{ habia
un cambio aqui, pero no, no sirvié para nada. Porque no lo tomaron en cuenta.”
Interestingly, she did not blame the Constitutional Court and did not connect the
efforts to push the peace agreement through despite the results of the plebiscite.
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CHALLENGES TO EMBEDDING: LEGAL LEGIBILITY

horrible country now, because there is no government. The government
we have is all bad, and the mayors are the same. They always favor the
upper or middle classes. The poor are not favored at all.4?

Claudia brought up something similar in a separate interview: “What
the government did was, what they did was screw us. [President Juan
Manuel] Santos screwed us. This story of peace. Peace screwed us.
[t’s peace for him, not for us. All he wants is to win the Nobel
Prize.”*® Daniela chimed in: “He won the Nobel Prize for knowing
how to rob the poor.” I then asked Claudia what peace would
mean for her. She replied, “peace for me is equality of all, that
is peace. Santos does not want equality for us. What he does have
is a preference for the guerrillas, because what he is giving them is
being taken away from us poor people.”® Here, she was referring to
the increase in the value added tax from 16 percent to 19 percent
that the Colombian Congress had approved a few months before we
spoke, in December 2016.

6.4 WHAT DOES THIS MEAN FOR
CONSTITUTIONAL EMBEDDING!?

This chapter has detailed the perception that rights serve some and not
others, that there is unfair discrimination built into institutions meant
to guarantee universal protections. Ultimately, these perceptions serve
as a challenge to constitutional embedding, though perhaps more at a
theoretical level. Julieta Lemaitre — who went on to serve as a justice
in the Special Jurisdiction for Peace — offers a vision of a state defined

4T Agua Blanca interview 18. “El gobierno de ahora se ha centrado jen qué? En que la
paz, la paz, la paz y todo estd de capa caida en Colombia. Colombia es un pafs hor-
rible ahora porque no hay gobierno. El gobierno que tenemos es re malo todo y los
alcaldes igual, siempre favorecen las clases altas o medias y los de las clases populares
no las favorecen para nada.”

Agua Blanca interview 2. “Eso lo que hicieron fue el gobierno, lo que hizo fue jod-
ernos, ese Santos nos jodié. Tipo de cuento de la paz, nos jodié la paz, la paz para
él, para él porque para nosotros eso no es paz. Aquf lo Ginico que quiere es ganarse el
premio Nobel.” Note that the interview took place in April 2017, some four months
after President Santos was awarded the 2016 Nobel Peace Prize.

Agua Blanca interview 2. “El se gané el Premio Nobel por saber robar a los pobres.”
Agua Blanca interview 2. “La paz para mi es una igualdad de todos, eso es una paz.
Santos no tiene igualdad con nosotros. El lo que tiene, es una preferencia por los
guerrilleros, porque lo que le estd dando a ellos no los estd quitando a nosotros los
pobres.”
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6.4 WHAT DOES THIS MEAN FOR CONSTITUTIONAL EMBEDDING?

by the inversion of the phrase often attributed to Getulio Vargas, “for
my friends, anything; for my enemies, the law.” By contrast, Lemaitre
envisions a state constrained by the law, a state that offers everyone the
benefits and protections of the law. This kind of state would be:

[A] state capable of being a “friend” of the people whom it has histori-
cally abandoned. It is not with roads and buildings, nor with the army,
that the state successfully expands. It is when ordinary officials echo
the values of reconstruction from below, and offer the care and secu-
rity provided by the best community leaders, not by shadowy powers,
that the state successfully expands, that it manages to delegitimize its
rivals, and regulate social relations within the law, rather than out-
side it. Doing this, and doing it openly, within the law, learning from
mistakes and successes, is the correct way to expand the Colombian
state and make a good life possible for all, the “life loved by all.” Only
with such a state can we one day offer the law to our friends as well.
(2019: 199-200)°"

This beautiful vision seemingly remains quite far in the distance for
those in Agua Blanca. Near the end of my stay in Cali, Daniela told
me, “si la justicia fuera justicia, este pafs seria muy diferente.” This is
to say that law, rights, justice, and citizenship in practice — perhaps
especially for residents of Comuna 14 — do not live up to their promises,
a reality that has been documented across contexts (e.g., Scheingold
1974; Thompson 1975; McCann 1994). To imagine a Colombia in
which law on paper matches law in practice means imagining a very
different Colombia.

The 1991 Constitution is less embedded in Agua Blanca than else-
where in Colombia, and this limited embedding and limited legibility
signals a weakness in social constitutionalism, that it is not living up
to its grandest of promises. To be fair, if perfection is the standard,

1 “[U]n Estado capaz de ser ‘amigo’ de las personas a las cuales histéricamente ha

abandonado. No es con carreteras y edificios que se extiende con éxito el Estado;
tampoco con el Ejército. Cuando el Estado se extiende con éxito, cuando logra
deslegitimar a sus rivales, y regular las relaciones sociales con la ley y no por fuera
de ella, es cuando estos funcionarios de a pie hacen eco de los valores de la recon-
struccién desde abajo, y ofrecen el cuidado y la seguridad que brindan los mejores
lideres comunitarios y no pocas veces los poderes a la sombra. Hacer esto, y hacerlo
de manera abierta, dentro de la ley, aprendiendo de los errores y de los aciertos, es la
manera correcta de expandir el Estado colombiano y hacer posible, para todos, una
vida Buena, la ‘vida querida por todos.” Solo con un Estado asf podremos algin dia
ofrecer la ley también a nuestros amigos.”
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CHALLENGES TO EMBEDDING: LEGAL LEGIBILITY

any intervention will surely fail, and other forms of political engage-
ment have not sufficiently served this population either. As Francia
put it, “we poor people have neither a voice nor a vote in this country.
Here we only have a voice and a vote when politicians come to neigh-
borhoods to ask for votes, for us to vote for them ... [But then] they
forgot about the people, so nothing really happens here.”*? Some of
the time, folks can mobilize and create poor people’s movements and
solidarity-based community organizations, even in the absence of for-
mal or at least regular employment that might form the foundation for
union-informed modes of collective action (e.g., Piven and Cloward
1977). Claudia, Daniela, Gloria, and Laura, in fact, were active par-
ticipants in these kinds of organizations. My goal here is not to try to
weigh the relative benefits of different forms of political participation
against one another, but to note that folks in Agua Blanca appear to
have relatively few options when it comes to gaining access to state (or
alternative) goods and services.

Even if the 1991 Constitution and the tutela procedure only result
in access to some medications and long-delayed medical appointments,
that’s better than nothing — especially compared to previous levels of
access and possibilities to contest the nondelivery of medical services.
That said, the new constitutional infrastructure is not understood to
address the primary burdens faced by residents of Agua Blanca, espe-
cially those harms that we might call “diffusely economic” in nature,
including poverty (as compared to stolen wages, for example).”® If
the goal is to fully realize rights, this disconnect is significant. If the
focus is on overall constitutional embedding in Colombia, however,
it is not. The limitations of constitutional embedding in Agua Blanca
have not prompted a new expectations gap>* and have not destabilized

52 Agua Blanca interview 10. “Nosotros los pobres, no tenemos ni voz ni voto en este
pais, acd solamente tenemos voz y voto cudndo los politicos vienen a los barrios
asf a venir a pedir que votos, para que voten por ellos ... se olvidaron de la gente.
Entonces aquf no pasa nada la verdad.”

5 This line of thought merits broader consideration (i.e., consideration beyond the
Colombian case that provides the basis for this project). What are the contours of
the “legal legibility of harm” (and issue adoption/nonadoption), who or what deter-
mines them, and how have they changed over time? Further, who is the burden on
to prove that particular harms do or do not count or are not relevant?

>* Instead, the expectations seem to better fit Viktor Chernomyrdin’s aphorism: “We
hoped for better, but it turned out like always.” I am grateful to Lauren McCarthy
for pointing this out.
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6.4 WHAT DOES THIS MEAN FOR CONSTITUTIONAL EMBEDDING?

the aggregate, country-level processes (namely, legal mobilization
through the social construction of legal grievances and development
of judicial receptivity to particular kinds of claims) that serve to embed
social constitutionalism in Colombia. Considering, however, that the
National Center for History Memory (2013) estimates that 17 percent
of Colombians directly experienced violence of some kind during
the armed conflict, legal legibility or illegibility will likely remain a
challenge for constitutional embedding moving forward.
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