Legal Studies (2025), 45, 40-57
doi:10.1017/15.2024.39 S:-L-S

THE SOCIETY OF
LEGAL SCHOLARS

RESEARCH ARTICLE

Securing therapeutic justice through mediation: the
challenge of medical treatment disputes

Jaime Lindsey! (), Margaret Doyle? and Katarzyna Wazynska-Finck3'

!"University of Reading, “University of Reading and *Institute of Legal Studies of the Polish Academy of Sciences
Corresponding author: Jaime Lindsey; Email: jlindsey@reading.ac.uk

(Accepted 28 October 2024)

Abstract

This paper explores the use of mediation in medical treatment disputes through the lens of therapeutic justice
(T7), a concept developed in the 1990s to consider the therapeutic and anti-therapeutic effects of justice systems.
The paper argues that mediation may be a mechanism for achieving therapeutic effects for people involved in
medical treatment disputes. In doing so, the paper highlights the conflict that can often arise between healthcare
professionals, family members and patients in medical treatment disputes and the related difficulties with using
litigation to resolve this type of conflict. It has been suggested by judges, academics and policy-makers that
mediation might be a better way of resolving conflict in these cases. While mediation and TJ have much in
common, the paper explores the many tensions between them, considering ways in which mediation might
need to be done differently to achieve therapeutic aims. Finally, the paper identifies six TJ features against
which mediation can be tested to consider whether it can live up to the claims that it can be used to resolve
medical treatment disputes more therapeutically.
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Introduction

Medical treatment disputes are cases in which there is a disagreement about the provision of healthcare
to a patient. They may involve a disagreement: between an adult or child patient and the healthcare pro-
fessionals (HCPs) about what healthcare they wish to receive or refuse; between the adult and HCPs
about whether the adult has capacity to make his or her own decisions; between the HCPs and adult
or child’s family; or between patients and family members themselves with HCPs being involved only
on the periphery. The kernel of similarity is that there is a disagreement about the provision of healthcare
to a patient, which could result in legal proceedings to enforce or deny treatment through judicial order.
The backstop of litigation is an important dimension here; the potential for a judicial order can be
viewed as enforcing rights or removing choice for those who disagree. A judgment offers the lure of final-
ity and the reassurance of procedural safeguards. Litigation has its drawbacks, however, not only in terms
of costs and time and associated stress, but in the way lay participants are often sidelined." A court

"The authors would like to thank Mary Donnelly and Anna Kawalek for their comments on earlier drafts of this paper, as
well as those who gave feedback at various presentations of this research and the reviewers and editors at Legal Studies. We are
also grateful to the ESRC for generously funding this research through a New Investigator grant to Dr Lindsey, ref: ES/
WO00089X/1.
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judgment offers finality but not necessarily resolution of the problem or restoration of relationships and
trust.”

Conversely, when we look to mediation, as we do in this paper, we see a process which does not
determine legal rights and wrongs but is intended to be voluntary, flexible, confidential and party-led.”
Mediation can take place alongside court proceedings but can also take place at an earlier point, before
disagreement becomes entrenched, or following court determination. While not in complete oppos-
ition to litigation, mediation’s distinct features make it a fundamentally different approach to resolving
disputes. The mediator, an impartial third person, facilitates the dialogue, but cannot impose any solu-
tion on the parties.

This paper considers whether mediation may be a mechanism for achieving effects that can be
‘therapeutic’ for people in medical treatment disputes. We draw on the therapeutic jurisprudence lit-
erature,* a movement which emerged from mental health courts and problem-solving criminal justice
courts. The concept has developed globally with a focus on the emotional and psychological wellbeing
of people involved in court proceedings.” Theorised in the 1990s by Wexler and Winick, the approach
explores ‘the extent to which substantive rules, legal procedures and the role of lawyers and judges
produces therapeutic or antitherapeutic consequences’.® We use the term ‘therapeutic justice’ (TJ)
here rather than therapeutic jurisprudence, because ‘jurisprudence’ imports a narrower focus on courts
and their decision-making processes. In contrast, we explore the role of mediation as a mechanism
through which TJ might be achieved. We do not outline a complete theory of TJ in this paper; instead,
we focus on the potential TJ features of medical mediation.

The paper starts with an introduction to the context of medical treatment disputes in England and
Wales and the conflict that can arise in healthcare. Following this, we outline the meaning of T] and
consider its overlap with the literature on mediation. We then explore the synergies between TJ and
mediation. Specifically, six T] features are set out which are applied to mediation: promotes participant
wellbeing, less adversarial, collaborative, flexible, voluntary, and participatory.” Finally, we apply these
features of mediation for medical treatment disputes to two reported judgments, highlighting the
challenges of securing T] through mediation as well as its therapeutic potential.

1. Medical treatment disputes

Medical treatment disputes have been the subject of numerous studies seeking to identify the factors
that increase the risk of conflict and suggesting ways to prevent and resolve conflict. In this section we
outline the legal framework and decisions in two high-profile examples of conflict, Archie Battersbee
and Aintree v James,® which show how difficult the litigation process can be for those involved. We

2K Moreton ‘Literature review: disagreements in the care of critically ill children: causes, impact and possible resolution
mechanisms’ (Nuffield Council on Bioethics, 2023) 44.

>TR Tyler “The psychology of disputant concerns in mediation’ (1987) 3 Negotiation Journal 367; C Menkel-Meadow
Mediation, Arbitration, and Alternative Dispute Resolution (Elsevier Ltd, 2015); C Menkel-Meadow (ed) Mediation:
Theory, Policy and Practice (Routledge, 2018).

‘DB Wexler and BJ Winick ‘Therapeutic jurisprudence as a new approach to mental health law policy analysis and
research essay’ (1990) 45 University of Miami Law Review 979; B] Winick ‘The right to refuse mental health treatment: a
therapeutic jurisprudence analysis’ (1994) 17 International Journal of Law and Psychiatry 99; ML Perlin, ““The ladder of
the law has no top and no bottom”: how therapeutic jurisprudence can give life to international human rights’ (2014) 37
International Journal of Law and Psychiatry 535; A Kawalek ‘A tool for measuring therapeutic jurisprudence values during
empirical research’ (2020) 71 International Journal of Law and Psychiatry 101581.

A Birgden and T Ward ‘Pragmatic psychology through a therapeutic jurisprudence lens: psycholegal soft spots in the
criminal justice system’ (2003) 9 Psychology, Public Policy, and Law 334; Perlin, ibid; KA Snedker Therapeutic Justice:
Crime, Treatment Courts and Mental Illness (Palgrave Macmillan, 2018); K Kaye Enforcing Freedom Drug Courts,
Therapeutic Communities, and the Intimacies of the State (Columbia University Press, 2020).

*Wexler and Winick, above n 4, at 981.

"These features are drawn from deductive analysis of the literature on TJ.

8Barts Health NHS Trust v Hollie Dance ¢ Paul Battersbee ¢ Archie Battersbee [2022] EWHC 1165 (Fam); Aintree
University Hospitals NHS Foundation Trust v James [2013] UKSC 67.
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then provide an overview of the literature on conflict in medical treatment disputes, highlighting some
of the reasons why litigation has been criticised and mediation suggested.

The legal frameworks in England and Wales centre on the best interests test for adults (under the
Mental Capacity Act 2005 (MCA 2005)) and children (drawing on the welfare of the child principle
in the Children Act 1989 and the UN Convention on the Rights of the Child). While the legal frame-
works differ, there is value in considering the cases synchronously, with each being governed by the best
interests principle and an overlap in judicial personnel.” The Court of Protection (CoP) can make med-
ical treatment decisions on behalf of an incapacitated adult over the age of 16, if it is in their best inter-
ests. A 16- or 17-year-old cannot withhold consent, meaning that where someone else with authority to
do s0'? consents on their behalf, they can have treatment forced on them against their wishes. For chil-
dren under the age of 16 the test of Gillick competence applies.'" If they are found to be Gillick com-
petent, then the child can consent to medical treatment. If they do not reach the threshold for Gillick
competence, then others will have to make decisions about their healthcare on their behalf.'?
However, courts will not order HCPs to provide treatment against their clinical judgement; rather,
they can determine whether available treatment, or withdrawal of it, is in the patient’s best interests."

The high-profile case of Archie Battersbee concerned a 12-year-old boy who had been found by his
mother, suspended by his neck from the banisters in the family home. He was transferred to hospital,
but never regained consciousness. The dispute was whether it was in Archie’s best interests for mech-
anical ventilation to be withdrawn. The litigation became very hostile; for example, Archie’s parents
accused the hospital staff of falsifying medical documentation and starving their son.'* On the
other side, the family said they had been very upset when three days after Archie’s admission to hos-
pital a consultant had raised the question of organ donation, as it had given the impression that the
hospital was giving up on Archie.'” Ultimately the case culminated in a decision by Hayden J, upheld
on appeal, that the treatment Archie was undergoing was ‘futile, compromises his dignity, deprives
him of his autonomy, and becomes wholly inimical to his welfare. It serves only to protract his
death, whilst being unable to prolong his life’.'® It was held that continuation of ventilation was
not in Archie’s best interests and it was withdrawn at hospital; Archie died on 6 August 2022.

We see similar disagreements about medical treatment in relation to adults.'” For example, in
Aintree v James' the dispute was about the withdrawal of life-sustaining treatment for a critically
ill man in his late sixties, with HCPs and family members disagreeing on the course of action best
for him. Mr James depended on respiratory support and clinically assisted nutrition and hydration.
Although he was diagnosed to be in a minimally conscious state, it was said that he was able to rec-
ognise people and enjoy their company.'” The NHS Trust sought a declaration that it was in Mr James’

M Donnelly ‘Best interests, patient participation and the Mental Capacity Act 2005’ (2009) 17 Medical Law Review 1; HJ
Taylor ‘What are “best interests”™? A critical evaluation of “best interests” decision-making in clinical practice’ (2016) 24
Medical Law Review 176; P Case ‘When the judge met P: the rules of engagement in the Court of Protection and the parallel
universe of children meeting judges in the Family Court’ (2019) 39 Legal Studies 302; C Kong et al ‘An aide memoire for a
balancing act? Critiquing the “balance sheet” approach to best interests decision-making’ (2020) 28 Medical Law Review 753.

1%Usually this will be a parent with parental responsibility, but a court can also order treatment: see Children Act 1989, ss
2-4.

" Gillick v West Norfolk and Wisbech AHA [1986] AC 112. For further discussion, see ] Bridgeman ‘Old enough to know
best’ (1993) 13 Legal Studies 69; C Auckland ‘Authenticity and identity in adolescent decision-making’ (2024) 87 Modern
Law Review 245.

2Re R (A Minor) (Wardship: Consent to Treatment) [1992] Fam 11 at 26A.

13Re J (A Minor) [1993] Fam 15.

Y“Barts Health NHS Trust v Hollie Dance & Paul Battersbee [2022] EWHC 1435 (Fam) at [33]-[34].

"*Ibid, at [100].

Y*Barts Health NHS Trust v Hollie Dance & Paul Battersbee ¢ Archie Battersbee [2022] EWEC 80 at [46].

'7Some examples include: Airedale NHS Trust v Bland [1993] 2 WLR 316; R v Portsmouth Hospitals NHS Trust ex p Glass
[1999] 2 FLR 905; Aintree University Hospitals NHS Foundation Trust v James [2013] UKSC 67.

'8[2014] AC 591.

“Ibid, at [6].
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best interests to withhold certain forms of life-sustaining treatment in case of a clinical deterioration,
whereas Mr James’ family believed he could still enjoy the time spent with his family and friends. The
CoP dismissed the NHS Trust’s application, but the case reached the Supreme Court, who considered
that Jackson J was right to decide that the treatment the Trust wanted to withhold could not be said to
be futile or overly burdensome if weighed against the benefits of continued existence. Nevertheless,
given the significant deterioration in Mr James’ condition, the Supreme Court also agreed with the
approach taken by the Court of Appeal.

In light of the numerous challenges that litigation of medical treatment disputes entails, there has
been sustained academic analysis considering issues such as the appropriate test for best interests, the
role of religious beliefs and a move to a significant harm threshold. Much of this analysis has adopted a
doctrinal perspective.”” There have also been several studies that have explored the causes of conflict
before the cases reach the courts.”’ Moreton identifies three groups of causes in disagreements relating
to children: internal causes; relational causes; and external causes.”” Internal causes include psycho-
logical reasons, differences in views based on religious or other beliefs and differing expectations of
medical treatment. Relational causes refer to problems with communication, the behaviour of HCPs
and parents’ perceptions of their role. Finally, the external causes point to the involvement of third
parties and the role of social media. As Moreton notes, the causes may be ‘complex and multi-
faceted’,”” with several factors present in the same case. Some have also looked at conflict in relation
to adults, particularly those in intensive care settings.** The authors of these studies point to problems
with communication, lack of trust>® and differing views on best interests,”® which are also reported in
studies on children. In addition, lack of psychological support for HCPs,”” doctors’ paternalism,”® job
strain and the control of pain and other symptoms® were reported as reasons for conflict in studies on
adult intensive care.

Although there is an overlap, the causes of conflict identified by HCPs and other parties vary.
HCPs identified communication breakdown, disagreements over treatment and parents’ or family’s
unrealistic expectations of clinical outcomes as the most common causes of conflicts.’® Parents felt
conflict arises when their role or expertise is challenged or disregarded and that stress, exhaustion
and helplessness leave them more vulnerable to communication breakdown and subsequently conflict
with professionals.’’ They also referred to differing understanding of suffering and of best interests, as
well as different approaches to decision making. An empirical study’> indicates that often the

2°For further analysis see C Auckland and I Goold ‘Resolving disagreement: a multi-jurisdictional comparative analysis of
disputes about children’s medical care’ (2020) 28 Medical Law Review 643; I Goold et al (eds) Parental Rights, Best Interests
and Significant Harms: Medical Decision-Making on Behalf of Children Post-Great Ormond Street Hospital v Gard (Hart
Publishing, 2021).

ZFor a comprehensive overview, see Nuffield Council on Bioethics (2023) Disagreements in the Care of Critically IIl
Children, available at: https://www.nuffieldbioethics.org/publications/disagreements-in-the-care-of-critically-ill-children-2.

**Moreton, above n 2, also reinforced in the Nuffield Council on Bioethics report above, ibid.

*Moreton, above n 2, at 11.

**The literature which looks at conflict in adults cases includes E Azoulay et al ‘Prevalence and factors of intensive care unit
conflicts’ (2009) 180 American Journal of Respiratory and Critical Care Medicine 853; K Knickle et al ‘Beyond winning:
mediation, conflict resolution, and non-rational sources of conflict in the ICU” (2012) 16 Critical Care 308.

25Azoulay et al, ibid.

SHK Johal et al ‘Exploring physician approaches to conflict resolution in end-of-life decisions in the adult intensive care
unit: protocol for a systematic review of qualitative research’ (2022) 12 BMJ Open €057387.

27Azoulay et al, above n 24.

*Knickle et al, above n 24.

* Azoulay et al, above n 24.

*Azoulay et al, above n 24; L Forbat et al ‘Conflict escalation in paediatric services: findings from a qualitative study’
(2015) 100 Archives of Disease in Childhood 769.

*'E Parsons and A-S Darlington ‘Parents’ perspectives on conflict in paediatric healthcare: a scoping review’ (2021) 106
Archives of Disease in Childhood 981.

*2G Birchley et al “Best interests” in paediatric intensive care: an empirical ethics study (2017) 102 Archives of Disease in
Childhood 930.
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determination of a child’s best interests with respect to withdrawal of treatment consists of HCPs con-
vincing the parents that the medical view of the child’s best interests is the right one. In the case of an
impasse, HCPs tend to avoid litigation, and often the deterioration in the child’s condition makes the
parents change their view and agree with the medical advice. This may result, in some cases, in chil-
dren being subjected to burdensome treatment for prolonged periods of time. Importantly, the study
also found differences in parents’ and HCPs’ perception and approaches. For example, parents were
unanimous in their focus on the wellbeing of the child, whereas HCPs said they tended to consider
the interests of the family as a whole. HCPs also wanted to spare the parents the burden and eventual
guilt of making the decision, whereas at least some parents wanted more independence.”

Mediation is frequently proposed,* either as a tool among others, such as seeking a second opinion
and the involvement of ethics committees, or as a preferable tool,” to prevent or resolve conflicts. For
example, we have seen judicial statements regarding the use of mediation from Mr Justice Francis in
the Charlie Gard case and in subsequent campaigns by Charlie Gard’s family and others. *° In Gard,
the HCPs considered that Charlie was beyond hope of any meaningful recovery, yet his parents dis-
agreed, believing that alternative treatment provided him with some hope of recovery and invoking
global media support for their cause. Charlie Gard’s parents have become advocates for law and policy
change, and making mediation available when disagreements arise is a key aspect of their proposal. In
the Battersbee case mediation was suggested but was said to have been refused by the parents.””
Arbuthnot ] observed that she was ‘not convinced with the polarity of the Trust and the parents’ posi-
tions that it [mediation] would lead to a conclusion which was acceptable to both parties’.*® This is
interesting, as it suggests that mediation may only be suited to certain types of case or can only be
attempted early in the dispute.”® However, there is very little empirical evidence to support any of
these calls for mediation.”” Other alternatives to litigation have been considered, such as Clinical
Ethics Committees (CECs),*' but they are quite distinct from mediation, being an internal hospital
process without an independent, neutral third party. As a result, they may be seen by patients, and
families in particular, as an extension of the hospital and more likely to favour HCPs.

Whereas a number of studies have explored how HCPs and parents** experience the decision-
making process and the arising disagreements, none have analysed their experience of mediation.
Likewise, none relied on TJ as a theoretical framework, even though there is a clear demand for

*Ibid, at 932.

**M Linney et al ‘Achieving consensus advice for paediatricians and other health professionals: on prevention, recognition
and management of conflict in paediatric practice’ (2019) 104(5) Archives of Disease in Childhood 413.

S Meller and S Barclay ‘Mediation: an approach to intractable disputes between parents and paediatricians’ (2011) 96
Archives of Disease in Childhood 619; ] Lindsey and C Danbury ‘Mediating disputes under the Mental Capacity Act
2005: relationships, participation, and best interests’ (2024) 32 Medical Law Review 336.

**See campaign and amendment proposed by Baroness Finlay of Llandaff, available at https:/bills.parliament.uk/bills/
3022/stages/16122/amendments/91480 (last accessed 26 November 2024). Great Ormond Street Hospital v (1) Constance
Yates (2) Chris Gard (3) Charles Gard [2017] EWHC 972 (Fam). This case, which attracted unprecedented public attention,
originated in a disagreement between the parents and doctors about the medical treatment of an infant, Charlie Gard. The
Court agreed with the NHS Trust that Charlie should be provided only with palliative care and ordered withdrawal of treat-
ment. Charlie died a few months later.

3"Barts Health NHS Trust v Hollie Dance ¢ Paul Battersbee [2022] EWHC 1435 (Fam) at [139].

*3bid, at [139]-[140].

*V Neefjes ‘Can mediation avoid litigation in conflicts about medical treatment for children? An analysis of previous liti-
gation in England and Wales’ (2023) 108 Archives of Disease in Childhood; S Sivers and M Downie ‘Resolving Scottish paedi-
atric end-of-life conflicts’ (2023) 91 Medico-Legal Journal 46.

“OThe research is part of a project which is currently collecting empirical evidence with the aim of gaining further data. The
aim of this paper is to set out the conceptual approach for that empirical work, which we will then test through the empirical
data collection in our project ‘Mediation of medical treatment disputes: a therapeutic justice model’ funded by the ESRC,
available at https://research.reading.ac.uk/mediation-medical-disputes/ (last accessed 26 November 2024).

4IR Huxtable Law, Ethics and Compromise at the Limits of Life: To Treat or Not to Treat? (Routledge, 2013).

25 Mitchell et al ‘Parental experiences of end of life care decision-making for children with life-limiting conditions in the
paediatric intensive care unit: a qualitative interview study’ (2019) 9(5) BM] Open e028548.
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resolving disputes in a more therapeutic way for everyone involved.*’ It is this intersection between
mediation, TJ and medical treatment disputes that this paper explores in light of the persistent calls
for mediation’s use.

2. Mediation and therapeutic justice: a meeting of minds?

TJ as an approach to law and its application by and to the court system started to emerge in the US in
the 1970s as an attempt to better address the problems arising at the intersection of crime and mental
health issues.** The novelty was to focus on a traditionally underestimated impact of law: ‘on [the]
emotional life and psychological well-being™® of people involved in court proceedings. TJ can be
defined as the ‘use of social sciences to study the extent to which a legal rule or practice promotes
the psychological and physical well-being of people it affects’.*® It is based on the premise that
legal rules and procedures, as well as actions of legal actors, such as judges and lawyers, are social
forces which can have both therapeutic and anti-therapeutic consequences.

TJ scholarship does not provide a clear-cut definition of ‘therapeutic’ (or, in fact, justice’); this
divides legal scholars, with TJ’s conceptual fluidity being viewed in both positive and negative
terms.*” Wexler and Winick have left the concept of ‘therapeutic’ intentionally vague, to allow
researchers to apply their intuition to interpreting its meaning in individual cases, allowing for respon-
siveness to the circumstances.*® Winick underlines the importance of the viewpoint of the person at
the centre of the process as to what is therapeutic to them, rather than relying on professional or clin-
ical definitions that might reinforce power imbalances,*” albeit some authors do refer to mental health
and psychological wellbeing.” In fact, the term ‘therapeutic justice’ is not one that should be broken
down into its parts - it is a concept that is explicitly about how justice can be therapeutically under-
stood, in contrast with traditional views of justice in substantive or procedural terms. What a TJ pro-
cess looks like is, we argue, more amenable to precision than defining the concept of ‘therapeutic’
because the justice process can be designed to draw out what is subjectively more therapeutic for
those involved. In this paper, we have identified key features of TJ that can be applied to mediation,
and tested through further research, to more carefully define TJ at the conceptual level.”"

TJ is also not simply another term for procedural justice.”” TJ requires a substantive commitment to
considering the wellbeing impact on participants. This requires looking beyond what is substantively
or procedurally just’ from a legal perspective, to looking at the social dimensions of the justice

**See E Harrop ‘Setting the scene — supporting and informing shared decision-making at the bedside: avoiding and
de-escalating conflict between clinicians and families’ in I Goold et al (eds) Parental Rights, Best Interests and Significant
Harms. Medical Decision-making on Behalf of Children Post-Great Ormond Street Hospital v Gard (Hart Publishing,
2019); S Barclay ‘Recognizing and managing conflict between patients, parents and health professionals’ (2016) 26(7)
Paediatrics and Child Health 413.

“‘DB Wexler ‘Therapeutic justice’ (1972) 57 Minnesota Law Review 289.

“5BJ Winick and DB Wexler (eds) Judging in a Therapeutic Key: Therapeutic Jurisprudence and the Courts (Carolina
Academic Press, 2003).

“C Slobogin ‘Therapeutic jurisprudence: five dilemmas to ponder’ (1995) 1 Psychology Public Policy, and Law 193, at 196.

*7See for example Slobogin, ibid; Winick and Wexler, above n 45; A Arstein-Kerslake and J Black ‘Right to legal capacity in
therapeutic jurisprudence: insights from critical disability theory and the Convention on the Rights of Persons with
Disabilities’ (2020) 68 International Journal of Law and Psychiatry 101535.

*Winick and Wexler, above n 45, p 192. See also A Kawalek ‘Strengthening the theoretical commitments underpinning
therapeutic jurisprudence research: ontology and epistemology’ (2023) 45 Liverpool Law Review 73.

*°BJ Winick ‘The jurisprudence of therapeutic jurisprudence’ (1997) 3(1) Psychology, Public Policy, and Law 184, at 195.

**Winick and Wexler, above n 45, p 106.

*10ther work in the TJ sphere has also sought to do that: see Kawalek, above n 4.

*2See SL Blader and TR Tyler ‘A four-component model of procedural justice: defining the meaning of a “fair” process’
(2003) 29 Personality and Social Psychology Bulletin 747; TR Tyler ‘Procedural justice, legitimacy, and the effective rule of
law’ (2003) 30 Crime and Justice 283; TR Tyler ‘Procedural justice’ in A Sarat (ed) The Blackwell Companion to Law and
Society (Blackwell, 2004); R] MacCoun ‘Voice, control, and belonging: the double-edged sword of procedural fairness’
(2005) 1 Annual Review of Law and Social Science 171; J Lindsey Reimagining the Court of Protection: Access to Justice in
Mental Capacity Law (Cambridge University Press, 2022).
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process — to consider how it makes people feel and the extent to which it impacts their lives, including
their health, economic, social and cultural experience. That does not mean that T] trumps questions of
justice; rather, that it seeks to provide an understanding of a new dimension previously sidelined in
traditional analyses of justice. According to Winick, ‘T] does not suggest that therapeutic considera-
tions should outweigh other normative values that law may properly seek to further. Rather, it calls for
an awareness of these consequences and enables a more precise weighing of sometimes competing
values.”> We agree that whether therapeutic aims ought to outweigh legal questions of, for example,
best interests, in medical treatment disputes is a normative question and one which would need to be
addressed were mediation to be expanded in this field. Moreover, we would need to better understand
whether mediation does, in fact, pose any challenges to the application and interpretation of the legal
principles here, particularly the best interests test, something considered below.”* Whether TJ values
ought to be prioritised over other considerations in medical treatment disputes is beyond the scope of
this paper. Our claim is more limited: we seek to highlight possible ways in which mediation might be
a mechanism for achieving TJ, in light of the many identified challenges involved in litigating medical
conflict.

TJ is a suitable lens through which to study mediation, despite its traditional focus on courts. There
has been some scholarly analysis of the relationship between the two,”” albeit with surprisingly little
overlap.”® For example, according to Kupfer Schneider, because mediation was established with many
TJ ideals, mediation can be tested for its ability to accomplish those ideals.”” We agree that the ‘coup-
ling of therapeutic jurisprudence and mediation could be a potential combination or even a potent
one...’.”® Historically, TJ developed as part of a larger comprehensive law movement to reform the
justice system, and the proliferation of mediation was another vector of the same process.”” Both
TJ and mediation rely heavily on the psychology of procedural justice®® and are driven by similar
values, such as respect for participants’ dignity and autonomy, their voice, participation and trust.”"

Mediation ‘could be described as conflict resolution in a “therapeutic key”,°* which reinforces the fun-

damental link between TJ and mediation. Mediation is, in principle at least, considered ‘T]-friendly’.*®

The proponents of T] acknowledge that litigation, especially in the ‘traditional’ adversarial models, can
be very stressful for participants. This is also one of the key arguments in favour of mediation in the
medical treatment context, compared to mediation in other areas such as civil disputes, where
damages are the primary remedy. In medical mediation disputes, the issue is not financial damages
for past negligence, but immediate decision making on whether a particular healthcare treatment
should be provided. In these contexts parties are said to experience litigation as exacerbating, rather
than resolving, conflict, even where there is a judicially enforced outcome.**

**Winick, above n 49, at 191.

**Para 25. Also see judicial comments regarding compromise over best interests in GUP v EUP and UCLH NHS
Foundation Trust [2024] EWCOP3.

*>LGH Paquin ‘Therapeutic jurisprudence, transformative mediation and narrative mediation: a natural connection thera-
peutic jurisprudence symposium’ (2001) 3 Florida Coastal Law Journal 167; O Shapira Joining forces in search for answers:
the use of therapeutic jurisprudence in the realm of mediation ethics’ (2008) 8(2) Pepperdine Dispute Resolution Law
Journal.

*%See for example Paquin, above n 55.

>’A Kupfer Schneider ‘The intersection of therapeutic jurisprudence, preventive law and alternative dispute resolution’
(1999) 5(4) Psychology, Public Policy, and Law 1084, at 1097-1098.

8Strauss-Walsh, above n 56.

*Winick and Wexler, above n 45, p 106.

“EA Waldman ‘The evaluative-facilitative debate in mediation: applying the lens of therapeutic jurisprudence’ (1998)
82(1) Marquette Law Review 155, at 161.

®'Kawalek, above n 4.

?Waldman, above n 60, at 161.

*Y Loi and S Chin ‘Therapeutic justice — what it means for the family justice system In Singapore’ (2021) 59 Family Court
Review 423, at 424.

4Something reinforced by the Nuffield Council on Bioethics, above n 21.
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Facilitative mediation is the approach most practised in medical treatment disputes, and indeed
most family and civil disputes, in England and Wales. A facilitative mediator guides discussion, prior-
itises parties’ self-determination and supports the parties to flexibly develop creative problem-solving
and to reach agreement (or not) on their own terms, rather than having a decision imposed. Mediation
may take place in a single meeting or over a period of time. Importantly, the mediator has a ‘relatively
modest role’ in relation to outcome, enabling ‘the parties to choose the norms that are used for reso-
lution of the dispute’.®® These are some of the aspects of mediation which might provide therapeutic
effects for parties; if parties can participate in the creation of solutions and feel that they have a say in
the process of resolution, then they may feel an improvement in their wellbeing. Whether this does in
fact happen requires empirical verification, research which we are currently carrying out, albeit there is
evidence from other areas of mediation achieving these impacts.®® However, a risk is that mediation for
medical treatment disputes is not currently regulated in England and Wales, and there are no estab-
lished training and knowledge requirements.”” Mediation takes place with little or no external scrutiny
and, where proceedings have not been issued, there is no judicial oversight of mediated outcomes.
Notwithstanding moves towards the professionalisation of mediation practice in recent years and
the development of sector-specific practice standards, there is a lack of oversight of and guidance
for mediators in this sensitive area, which may limit the effectiveness of safeguards against
anti-therapeutic mediation practice.®®

Facilitative mediation most closely reflects the values of TJ* as it has a normative element that pre-
sumes that parties derive benefit from being decision-makers, uninfluenced by the views of the medi-
ator. This decision-making role for parties distinguishes mediation from litigation, in which parties
hand over responsibility for decisions to a third party. This is a potentially key therapeutic benefit:
voluntarily engaging in a mediation process enhances ‘the parties’ autonomy by encouraging their
active participation’ and is ‘considered therapeutic because it contributes to individuals’ development
and psychological well-being’.”® There are several synergies between mediation and TJ, particularly for
those mediation approaches that prioritise parties’ self-determination, wellbeing and participation and
which, we argue, are the key aspects of mediation’s therapeutic potential.

From our deductive analysis of the literature, we have identified six features of T] (promotes par-
ticipant wellbeing; less adversarial; collaborative; flexible; voluntary; participatory), which we apply to
analyse mediation’s effectiveness as a T] mechanism, exploring both the potential and the risks of
mediation. We agree with Wexler and Winick that TJ is a ‘new scale on which legal rules, procedures,
and roles can be weighed”.”" However, this requires the identification of the features upon which the
scale can be applied and then measured.

>Shapira, above n 55, at 29.

%For an overview of some of this literature see Menkel-Meadow (2018), above n 3; Lindsey, above n 52; J Lindsey et al
‘Navigating conflict: the role of mediation in healthcare disputes’ (2024) 19 Clinical Ethics 26.

“’See eg the UK Government's ‘A guide to civil mediation’ (2021), https:/www.gov.uk/guidance/a-guide-to-civil-
mediation#are-mediators-accredited-and-regulated (last accessed 26 November 2024). There are several organisations
which provide training, qualifications and professional body membership for mediators, for example see the Civil
Mediation Council and College of Mediators, and these have generic codes of conduct for accredited mediators. Some
other countries, including Ireland, have generic regulation of mediators; see Mediation Act 2017, available at
https:/www.irishstatutebook.ie/eli/2017/act/27/enacted/en/html (last accessed 26 November 2024).

$For example, in mediation of special educational needs and disabilities disputes; see SEND Mediation Practice Standards,
College of Mediators and Civil Mediation Council (2018), https:/www.collegeofmediators.co.uk/wp-content/uploads/2018/
11/SEND-professional-standards-for-mediators-21-05-2018-FINAL1_0.pdf (last accessed 26 November 2024); and DfE
SEND  Improvement Plan (2023) pp 76-77, available at https:/assets.publishing.service.gov.uk/media/
63£39d28£a8{527tb67cb06/SEND_and_alternative_provision_improvement_plan.pdf (last accessed 26 November 2024).

%*Snedker, above n 5, p 39.

7°Shapira, above n 55, at 11.

"'Wexler and Winick, above n 4, at 990.
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(a) Promotes participant wellbeing

It is one of the key tenets of TJ that law and legal processes have an impact on the wellbeing, feelings
and self-esteem of those involved.”” Securing wellbeing, then, is arguably the most fundamental feature
of a TJ approach. The meaning of participant wellbeing, much like the concept of ‘therapeutic’, is
deliberately left vague by TJ scholars to allow for different benefits to accrue dependent on the nature
of the dispute and the needs and circumstances of the parties. However, Winick and Wexler have
argued that “TJ is the study of law’s impact on psychological wellbeing’.””> This incorporates a focus
on the psycho-social aspects of law’s rules and processes rather than, for example, the material or
health effects of law.

What wellbeing entails will be different for participants depending on the context, and we suggest that
empirical evidence is needed to consider what wellbeing might entail in medical treatment disputes.
However, we surmise that wellbeing, as described by Wexler and Winick, is likely to correlate with par-
ticipant experience of positive over negative emotions. Snedker, for example, acknowledges that emotions
are an integral part of problem-solving jurisprudence’* and therefore we must be alive to the impact of
the justice process on participants’ emotions. It is not only the impact of the outcome, but the process
itself that matters. Appearance in court can be stressful and on a TJ analysis, justice systems which pro-
duce trauma for participants are not therapeutically just. In the case of high-conflict medical treatment
disputes, there is a strong argument for a different approach which prioritises participant wellbeing
through the design of the process itself — for example, by incorporating practical approaches that
make participants feel more at ease and experience fewer negative emotions and creating a safe and con-
fidential space for discussion of difficult and sensitive issues. Moreover, being listened to and participat-
ing in the decision-making process may give some people a sense of empowerment and improved
self-esteem,” which has positive impacts on wellbeing. By way of simple example, this might include
familiarisation visits at the mediation venue in advance so that the participants know what to expect.
Testing this through mediation would include asking participants how they felt before and after the
mediation and to consider their emotional reflections on the mediation process.

While wellbeing may be associated with positive emotional associations, it cannot be assumed that
wellbeing is correlated with self-determination and decision-making power. Waldman, for example,
has noted that some parties might obtain more therapeutic benefit from knowing that a third party
trained in the law has determined the outcome of their dispute, one in accordance with accepted
legal and social norms.”® This may be important for those in civil disputes with a financial settlement
(for example clinical negligence), as receiving professional advice on the outcome may be desirable.
Similarly, family members who do not wish to make a decision about, or agree to, an action that
would result in ending the life of their loved one, may derive a therapeutic benefit from a third party
making a decision to, for example, withdraw treatment. Submitting to a court decision may enable
them to continue ‘fighting’ for their loved one, an advocacy role that might contribute to family mem-
bers’ wellbeing. Where a party finds decision making to be an unwelcome burden, it could be considered
that not honouring his or her choice to hand over decision making to someone else potentially under-
mines their feeling of wellbeing. For some parties, the closure offered by a judicial determination brings
therapeutic value in their wellbeing, whereas the uncertainty of closure in mediation and the need to be
an active participant in making difficult decisions about a family member may be anti-therapeutic.

Mediation could, however, undermine wellbeing if it is seen as a tool of persuasion by HCPs.
Research in children’s cases suggests that doctors succeed in persuading parents, through more

2JL Nolan Jr Reinventing Justice. The American Drug Court Movement (Princeton University Press, 2001) p 186.

7BJ Winick and DB Wexler ‘Drug treatment court: therapeutic jurisprudence applied’ (2002) 18 Touro Law Review 479,
reprinted in Winick and Wexler, above n 45, p 106.

"*Winick and Wexler, above n 45, p 132.

7D Spencer and M Brogan Mediation Law and Practice (Cambridge University Press, 2006) p 91.

7SWaldman, above n 60, at 165-167. Waldman is questioning the assumption made by facilitative mediators (and TJ prac-
titioners) that self-determination is inherently therapeutic.
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informal processes, that treatment should be withdrawn.”” In one study, when parents initially dis-
agreed with the proposed withdrawal or limitation of invasive treatment, ‘considering the best interest
of the child’, allowing further time for the families, ‘ongoing multidisciplinary discussions’ and the
involvement of religious leaders resulted in at least some parents accepting the recommended course
of action.”® This could be a result of knowledge gained by parents over the course of discussions with
HCPs; equally, it could be a form of attrition in which one party accedes in the light of the other
party’s greater resources and power. With the backstop of court, and the understanding that most
(but not all) judicial determinations find for HCPs in cases involving withdrawal of treatment, it is
reasonable to see how this sense of mediation being a ‘friendlier’ form of getting the parents on
side, through persuasion rather than judicial order, can arise.

A related concern is that HCPs are likely to have a stronger power base from which to negotiate in
mediation. For example, they will have expert knowledge of the patient’s condition and access to med-
ical files, and they are likely to have the legal and financial backing of the NHS Trust and the authority
to decide whether particular medical treatment is available. We know that deference to medical
authority is prevalent’” generally in healthcare law and so it plausibly operates in a similar way in
mediation too. Conversely, parents and family members may feel overcome with the emotional burden
of the situation, placing them at a disadvantage in a mediation. Therefore any incorporation of medi-
ation on the basis that it may achieve T] must be balanced against the risks of undermining the
patient’s ultimate wellbeing and/or creating a significant power imbalance in favour of HCPs. One
way of overcoming these challenges could be to require mandatory reporting of mediated agreements.
As we note in the final section of this paper, mediation is shrouded in secrecy, and even court judg-
ments do not always accurately reflect when and if a case has been mediated. Mediation may secure
participant wellbeing, particularly in cases where parties value taking an active role in the decision-
making process, but empirical analysis of medical mediation is required to identify whether partici-
pants experience wellbeing benefits and, if so, what types of wellbeing benefits they are.

(b) Less adversarial

A key ingredient of the TJ concept is a less adversarial approach, which looks to resolving the problems
for the participants. Adversarial systems are centred on opposition — two, or more, parties in dispute
seek to ensure justice through an assessment of their opposing positions and evidence. The concept of
TJ emerged as an attempt to reform the US criminal justice system, in light of the realisation that many
defendants had underlying psychological, social and mental health problems, whereby the adversarial
approach did not effectively secure positive outcomes for them or society. As long as these problems
were not addressed, it was argued, there was a risk of reoffending. Problem-solving courts therefore
developed along a model of rehabilitation, rather than retribution,® moving away from an adversarial
approach.

What a ‘less adversarial” approach looks like in practice can be seen where T] has been applied, for
example in problem-solving courts where the focus is distinctly on co-operation rather than assessing
one argument against another to reach legal truths. Shapira has argued in relation to medical cases that
‘The adversarial representation creates an atmosphere of distrust between the patient and the medical
staff and as a result the patient refuses to cooperate and does not receive the necessary treatment.”®'

77J Brierley et al ‘Should religious beliefs be allowed to stonewall a secular approach to withdrawing and witholding treat-
ment in children?” (2013) 39 Journal of Medical Ethics 573.

7*Ibid, at 573.

7°M Brazier and ] Miola ‘Bye bye Bolam: a medical litigation revolution?’ (2000) 8 Medical Law Review 85; Lord Woolf
‘Are the courts excessively deferential to the medical profession?” (2001) 9 Medical Law Review 1; C Foster and ] Miola
‘Who’s in charge? The relationship between medical law, medical ethics, and medical morality? (2015) 23 Medical Law
Review 505.

8Winick and Wexler, above n 45, p 4.

81Shapira, above n 55, at 250.
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This can also impact HCPs’ and family members’ experience of the other in future encounters in dif-
ferent contexts. Adversarial proceedings can be stressful for participants, including for the party who
leaves the court victorious, negatively affecting their wellbeing. This can be particularly harmful if the
parties will need to remain in contact and collaborate in the future, for example parents following a
separation or family and HCPs in case of a patient with long-term medical needs.

In contrast, the epistemological standpoint underpinning adversarial approaches is that they are
more likely to secure truth. This creates a conflict between the common law and TJ values. In
crude terms, this can be seen in the former prioritising truth and the latter prioritising participant
experience. It is true that critical theorists and others have challenged whether the adversarial
model is an effective way of discovering truth,*> and there is a wider debate over the extent to
which an adversarial judicial system can, in fact, secure substantive justice, with critical scholars
long having questioned the assumptions underpinning our legal system.*> An enduring criticism of
mediation, on the other hand, is that, as a non-adversarial process without judicial oversight, it permits
participants to agree any outcome, even outcomes which do not secure the patient’s ‘best interests’. In
this criticism, mediation risks undermining substantive justice®* by permitting parties to agree what is
in their own interests, which in some instances may undermine substantive conceptions of justice.

Relatedly, it has been argued that concerns about mediation’s ability to secure the best interests of
adults in the CoP represents a positivistic understanding of justice, and is ‘fundamentally a concern
about the ability of mediation to be a neutral mechanism for resolving disputes and the extent to
which laypeople (participants and mediators) can be trusted to reach substantively fair agreements
without judicial oversight’.®> While this concern about mediation abounds in the literature, it is
balanced against the possibility for participants in any mediation to refer the matter for judicial reso-
lution if, for example, the agreement reached is perceived by any party not to be in the patient’s best
interests, which is the substantive justice question at the heart of these disputes.

In any event, in the family court and CoP, there is an argument that they already adopt a more
inquisitorial approach in trying to get to the truth of what is in the best interests of the patient.
The extent to which this is the approach in practice is questionable generally,*® but also specifically
in relation to medical treatment disputes, which are, we have seen, characterised by high conflict
and a sense of opposition between HCPs, patients and family members.®” In contrast, if mediation
can provide a less adversarial approach, this might enable the participants to experience the dispute
more therapeutically than litigation. Evidence of problem-solving and solution-oriented approaches
in mediation is likely to be more TJ-compliant than adversarial design.

(c) Collaborative

One of the key features of TJ, at least as it has been articulated in practice through the predominant
model of mental health courts, is its flatter hierarchy and more collaborative approach at a systems
level.*® This does not remove the judicial role where it is present (although it is not present in the

82A Johnson ‘Explanation and ground truth: the place of cultural materialism in scientific anthropology’ in MF Murphy
and ML Margolis (eds) Science, Materialism and the Study of Culture (University Press of Florida, 1995); G Edmond ‘After
objectivity: expert evidence and procedural reform’ (2003) 25 Sydney Law Review 131; D Nicolson Evidence and Proof in
Scotland: Context and Critique (Edinburgh University Press, 2019).

%N Naffine Law’s Meaning of Life: Philosophy, Religion, Darwin and the Legal Person (Hart Publishing, 2009); J
Harrington Towards a Rhetoric of Medical Law (Routledge, 2016); ] Harrington et al ‘Law and rhetoric: critical possibilities’
(2019) 46 Journal of Law and Society 302; B Clough The Spaces of Mental Capacity Law: Moving Beyond Binaries (Routledge,
2022).

84C Irvine ‘What do “lay” people know about justice? An empirical enquiry’ (2020) 16 International Journal of Law in
Context 146; Lindsey, above n 52.

%Lindsey, above n 52, p 120.

*Ibid.

¥Nuffield Council on Bioethics, above n 21.

Snedker, above n 5.
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mediation context) but ensures that before any judicial order is imposed a collaborative model is uti-
lised. While systems modelled on T] do have some hierarchy in that the judge can impose a decision,
they also encourage collaboration across all participants and focus on problem-solving. A collaborative
approach would include working with all parties to identify which support services are required, or
which expertise is necessary at which point in the process. This is an important feature of inclusive
court and tribunal design, even for those which do not explicitly adopt a TJ perspective.*”

Justice systems which are more collaborative tend to aim for greater equality of arms between parti-
cipants. This is important from a TJ perspective because an imbalance of power, knowledge or resources
can lead to a sense of unfairness and anti-therapeutic impacts. Collaboration works in T] by valuing each
participant’s expertise and making everyone a problem-solver and a ‘co-designer’ of solutions. TJ
requires those involved to work together towards the aim of improving the experience. If professionals
and lay parties work together to respond in ways to improve participant wellbeing, then the environment
must be established to enable free and frank discussion without hierarchical imposition.

We therefore argue that evidence of a collaborative approach within mediation is likely to indicate TJ.
The nature of mediation itself, focusing as it does on consensual agreements rather than imposed deci-
sions, is intended to be collaborative. Collaboration might not always be therapeutic; the same concerns
about self-determination discussed previously apply, whereby some parties might experience
anti-therapeutic effects of having to work collaboratively with parties with whom they are in fundamen-
tal and acrimonious disagreement. However, that risk is potentially ameliorated by the flexibility and
responsiveness of the mediation process. Features of collaboration to explore through empirical analysis
may include: no hierarchy of participants; inclusion and discussion of varied forms of expertise; facili-
tation of creative problem-solving; and equality of arms between participants (ie if the family do not have
lawyers then it would be inappropriate for the HCPs to attend mediation with lawyers present).

(d) Flexible

A flexible process and outcome means being responsive to the needs of the participants and the par-
ticulars of the case, rather than rigidly adhering to pre-formulated rules or processes. As has been writ-
ten in relation to the role of flexibility in procedural justice theory:”’

Flexibility enables procedures to be adaptable to the different needs that arise and to change in
ways that are necessary for the effective administration of justice, which is context specific, con-
tingent and responsive to individual need.

Looking to the development of TJ theory, judges try to adapt to the situation of each defendant in order to
obtain the best outcome.” Unlike court proceedings, though, a mediation process is not constrained by the
same types of procedural rules, and so flexibility can be embedded from the start, even in the choice of medi-
ator. Pre-discussions between parties and mediator take place at a time and place (often online) that suits the
parties, and mediators ideally will adopt flexible techniques to ensure that the views and wishes of the person
at the centre of the dispute are heard. This is particularly important when the person is an unwell patient and
unable to attend mediation. The way the mediation is conducted should be adapted to the needs of the par-
ticipants: not only the place, time and duration of the mediation, but the mode (online, or in person) and
pace (one day, over a series of meetings, over an extended period of time).

Flexibility is inherent in decisions parties make about who is in the mediation room and whether
parties meet jointly, or meet with the mediator separately, or a combination of both. Parties are also

891, Mulcahy ‘The unbearable lightness of being? Shifts towards the virtual trial’ (2008) 35 Journal of Law and Society 464;
L Mulcahy Legal Architecture: Justice, Due Process and the Place of Law (Routledge, 2011); L Mulcahy and E Rowden The
Democratic Courthouse: A Modern History of Design, Due Process and Dignity (Routledge, 2020).

**Lindsey, above n 52, p 59.

!Nolan, above n 72, p 103.
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free to develop a solution they can agree on, indicating flexibility in outcome as well as process for
mediation. Outcomes can be original and creative, not bound by precedent.”> Although flexibility
may not always in itself confer therapeutic benefits on the parties (see, for example, the discussion
above about differing views on whether self-determination is always therapeutic), the responsiveness
to parties’ needs and circumstances that flexibility affords is likely to be therapeutic. One of the draw-
backs of this is the possibility for agreements to be reached which are not in the patient’s best interests.
However, we have discussed above, and return to in our analysis of the reported judgments below,
ways in which this concern may be ameliorated.

(e) Voluntary

The founders of TJ theory believed that choice has a ‘therapeutic value®> and have argued that
research in psychology suggests that when the defendant experiences the choice to accept drug treat-
ment as a ‘voluntary and non-coerced choice’,”* the chances of the treatment’s success increase. This is
backed by decades of literature which confirms that people are more willing to accept decisions that
they feel they have had a say in.”> However, ‘voluntary’ is different from ‘participatory’, to the extent
that voluntariness is related to the participant’s choice to enter into the process at all and, furthermore,
to continue to engage with it - in other words, a key feature of TJ is the freedom to withdraw at any
point.

One of the central criticisms of T] has been its potential for coercion, particularly from critical dis-
ability perspectives.”® Specifically, the critique of TJ is that it engages in a form of ‘mission drift’,
whereby TJ processes move beyond their original aims, or have unclear aims, and end up engaging
more widely in individual lives. For example, professionals may be given powers to make decisions
about a person’s life or share information in the name of collaboration without the subject’s consent.””
This critique is a particular feature of the history of how T] developed, stemming primarily from the
use of mental health courts as a better way to deal with criminal justice problems which are, by their
very nature, not voluntarily engaged with. However, such a criticism is less applicable beyond the
criminal law. For example, in medical treatment disputes, the state already has legal jurisdiction to
intervene in the best interests of the incapacitated adult or child patient, and developing a TJ response
to these disputes is unlikely to lead to greater state control; it could, in contrast, lead to greater party
involvement.

We argue that any application of mediation for medical treatment disputes should be non-coercive,
unlike analysis of other TJ models which have been criticised by Arstein-Kerslake and Black.”®
Applying our T] analysis to disabled people in the context of medical treatment disputes may also
help to address this particular criticism of the way in which TJ justice systems have developed else-
where. It is clear, however, that voluntariness is in conflict with any movement towards mandatory
mediation.”” While that does not mean that mandatory mediation could not be a therapeutically

92Spencer and Brogan, above n 75, p 91.

*Slobogin, above n 46, at 194.

**Winick and Wexler, above n 73, p 108.

*Tyler, above n 3; Winick, above n 49; TR Tyler ‘Psychological perspectives on legitimacy and legitimation’ (2006) 57
Annual Review of Psychology 375.

*® Arstein-Kerslake and Black, above n 47.

7 Arstein-Kerslake and Black, above n 47.

**Ibid, at 7.

% Although we are not aware of any proposals to make mediation mandatory in medical treatment disputes, there have been
proposals to do so in relation to disputes about special educational needs and disabilities (SEND) see SEND Review ‘Right sup-
port right place right time’ (Department for Education, 2022), https:/assets.publishing.service.gov.uk/government/uploads/
system/uploads/attachment_data/file/1063620/SEND_review_right_support_right_place_right_time_accessible.pdf (last accessed
26 November 2024). Engagement with mediation is now mandatory for parties in small claims in England and Wales:
https://www.gov.uk/government/news/faster-resolution-for-small-claims-as-mediation-baked-into-courts-process (last accessed
26 November 2024).
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just approach overall, it would have to be counterbalanced by other features of mediation which may
secure TJ.

(f) Participatory

A process which is participatory includes ‘individuals ... having the right, the means, the space, the
opportunity and, where necessary, the support to freely express their views, to be heard and to con-
tribute to decision making on matters affecting them’.'"”® According to Ronner, ‘If the litigant feels that
the tribunal has genuinely listened to, heard, and taken seriously the litigant’s story, the litigant feels a
sense of validation.”'®" The benefits of participation are well established, with being heard and partici-
pating in making decisions being repeatedly shown to have a positive impact on the acceptance of the
decision made as well as positive impacts for compliance with the decision.'’” If parties in mediation
have some degree of involvement in the process, this can be evidence of a participatory approach.

Traditionally, T] focuses on whether the justice system is therapeutic for its subject and so must be
designed in a participatory way for the subject of the case. In criminal cases that is the person on trial,
and in mental health courts it is the individual with the mental health difficulty. Therefore, in courts
where TJ theory has taken hold, the subject is easy to identify, notwithstanding a persuasive critique
from a victims’ rights perspective that a victim’s position is ignored in TJ. In medical treatment dis-
putes, however, the patient is not often considered at the centre of the process and rarely participates
directly.'®® This is partly because they are often very unwell or young, and as a result they have limited
participation in these disputes. If the patient is not present in the mediation, then they cannot directly
benefit from therapeutic impacts of the process, such as choosing to take part, being heard, and col-
laborating on decision making. In the context of incapacitated adults and children, there could be a
tendency to focus on the therapeutic benefits to others involved, including family members and
HCPs, rather than the individual herself. While there is value in considering the experiences of all
participants, it is also important to analyse the T] elements of the use of mediation for the patient,
even where they are unable to participate directly. One way of addressing this challenge might be
to ensure that the patient’s representatives, either the child and family court advisory service
(Cafcass) or the Official Solicitor for adults, participates in the mediation process to ensure the child’s
wellbeing is considered. However, we do not know the extent to which these organisations are involved
in mediation, particularly mediations which take place at an early stage pre-proceedings, highlighting a
gap in our knowledge base.

What a participatory approach would look like in individual cases may vary, including depending
on the needs of the participants. For example, in the case of medical treatment disputes, securing the
participation of the patient would be age and disability specific, as well as requiring flexibility. In fact,
Article 13 of the Convention on the Rights of Person with Disabilities (CRPD) requires states to pro-
vide ‘procedural and age-appropriate accommodations, in order to facilitate their effective role as dir-
ect and indirect participants ... in all legal proceedings’. Participation can be direct or indirect, with
indirect methods including advocacy, letters and video, and even drawings that participants make to
convey views and preferences. Participation need not require decision-making capacity, and one
important task for any therapeutic justice or mediation practitioner is to ensure that a participant
who may have support needs is supported to participate in the way they choose. A participatory
approach in mediation is essential to securing TJ, but it must be linked with voluntary participation,

1%The Council of Europe Recommendation (2012) on the participation of children and young people under the age of 18,
available at https://rm.coe.int/168046c478 (last accessed 26 November 2024), p 6.

191A Ronner ‘Songs of validation, voice, and voluntary participation: therapeutic jurisprudence, Miranda and juveniles’
(2002) 71 University of Cincinnati Law Review 89.

102Tyler, above n 3; Winick, above n 49; G McKeever ‘A ladder of legal participation for tribunal users’ (2013) Public Law
575.

1037 ;

Lindsey, above n 52.
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in which the participant chooses to give voice and feels heard, in order to have positive wellbeing
effects and reduce anti-therapeutic consequences.

3. Resolving medical treatment disputes therapeutically: examples from the courts

In the next section we consider two reported judgments and apply our above analysis of T] and medi-
ation. We have selected reported cases due to the lack of publicly available data on mediations. Mediation
is typically confidential and, despite calls for greater transparency, there is almost no publicly available
data about real mediations in the healthcare context.'®* These cases were identified following a case law
analysis of reported judgments on BAILIT and Westlaw relating to healthcare disputes in England and
Wales from January 2007 to January 2023, falling under the MCA 2005 or children in the Family
Court.'” GOSH v MX & FX & X (Re X)'* is selected as it is one of only eight reported cases where
it is possible to identify that the case was mediated before the court judgment, and one of only two
where both mediation and a CEC are mentioned.'”” A NHS Trust v G & Others'® is selected as it pro-
vides a paradigmatic example of protracted conflict in healthcare disputes in the CoP.'”

(a) Resolving conflict in a case concerning a critically ill child

Re X is a rare medical treatment case which was decided, at least partially, in favour of the parents. The
case concerned a 9-year-old child with haemolytic uraemic syndrome affecting kidney function, renal
disease, chronic lung disease, and intestinal failure. The Trust made an application to the court to
withhold interventions and provide only palliative care and to require that there would be no readmis-
sion to a paediatric intensive care unit (PICU) for intensive care support. The child’s parents opposed
the application initially, although following mediation they agreed that it was not in the child’s best
interests to be provided with a range of interventions, but the dispute remained regarding the provi-
sion of oxygen and admission to the PICU.

The judgment indicates that mediation took place over two separate dates while proceedings were
adjourned for a short period. One concern with this use of mediation might be delay which, in itself,
risks undermining the patient’s best interests, particularly where the mediation has not been successful
in resolving the dispute or the agreement is one which subsequently breaks down."' This was also con-
sidered in Newcastle Upon Tyne Hospitals NHS Foundation Trust v H [2022] EWFC 14, a case in which

194V Bondy and L Mulcahy ‘Mediation and judicial review: an empirical research study’ (Public Law Project, 2009) pp
33-35; and in V Bondy and M Doyle Mediation in Judicial Review: A Practical Handbook for Lawyers (Public Law
Project, 2011) pp 45-47.

105Statistical analysis of the case law is being published elsewhere as it is beyond the scope of this paper: see J Lindsey et al
‘Medical treatment disputes and children: an empirical analysis of sixteen years of reported judgments in England and Wales’
Journal of Social Welfare and Family Law (forthcoming, 2025).

19°[2020] EWHC 1958 (Fam).

'970f 119 cases initially identified, 14 mention mediation and eight include reference to mediation having taken place: An
NHS Trust v BK, LK ¢ SK [2016] EWHC 2860 (Fam); Alder Hey Children’s NHS Foundation Trust v Evans [2018] EWHC
308 (Fam); In the Matter of E (A Child) [2018] EWCA Civ 550; GOSH v MX ¢ FX & X [2020] EWHC 1958 (Fam); M v H &
P & T [2020] EWFC 93; Guy’s and St Thomas’s Children’s NHS Foundation Trust v Knight [2021] EWHC 25 (Fam);
Manchester University NHS Foundation Trust v Fixsler [2021] EWHC 2664 (Fam); Newcastle Upon Tyne Hospitals NHS
Foundation Trust v H [2022] EWFC 14.

198[2021] EWCOP 69.

190f 166 cases analysed, seven cases refer to mediation, with two cases seemingly having been mediated before the judg-
ment was reached: A Local Authority v M [2014] EWCOP 33 and A Local Authority v PB [2011] EWHC 2675 (Fam) 31. The
remaining five reported CoP judgments which do refer to mediation include: North Yorkshire Clinical Commissioning Group
v E [2022] EWCOP 15; North West London Clinical Commissioning Group v GU [2021] EWCOP 59; Imperial College
Healthcare NHS Trust v MB [2019] EWCOP 29; Westminster City Council v Sykes [2014] EWCOP B9; A London Local
Authority v JH [2011] EWCOP 2420.

19ee judicial comments regarding delay in Alder Hey Children’s NHS Foundation Trust v D, E & C [2023] EWHC 2000
(Fam).
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the judge praised the use of mediation, which took place over 8 weeks, but only where it was in the inter-
ests of the child ‘taking care to identify the point where they might diverge from the timescales of the
parents or family’.'"" However, delay appeared not to be a concern in Re X, which is a case where medi-
ation is discussed in positive terms. The Court ‘had to insist that mediation was imperative, both to assist
in narrowing the issues to be decided, and to reduce the levels of distress for this family’."’> More spe-
cifically, there was evidence of a participatory approach as the mediation was attended by X’s treating
clinicians and her parents and ‘the meetings allowed for an exchange of information about X’s condition
and her parents were able to voice their concerns and although no agreement was reached it paved the
way for [the parents] to read and listen to the evidence of the two independent experts in paediatric
intensive care ..."""” and ultimately to agree that elective surgery was not in the patient’s best interests.

The background to the case is important because it involved not only mediation but also a CEC,
which had not involved the parents, something described as ‘unacceptable’ by Russell ]."'* If parents
are not informed or asked to provide input into pre-court processes such as CECs, then that poten-
tially does not prioritise their wellbeing as participants in the process. They may feel excluded or
deceived about what is taking place, which would be distinctly anti-therapeutic. It is, however, not
clear to what extent the child’s own perspective was considered here, particularly as she was 9 years
old so may have been able to participate indirectly. Of course, one of the consequences of X’s illness
was a severe brain injury and it is possibly for this reason that X’s views were not explicitly considered
in the best interests analysis. However, it can be seen from the judgment that the court looked at her
ability to interact and communicate and analysed her capacity to experience pleasure and benefit from
the company of her family; this discussion itself indicates a focus on X’s own wellbeing.

On the limited information available, there appear to be several features of T] present in relation to
the mediation process here. First, the fact the judge specifically mentions the parents voicing their con-
cerns at mediation suggests this was an important outlet for enabling the parents to move forward in a
more positive way for their own wellbeing. The dispute process appeared to facilitate improvement in the
parents’ wellbeing because their view was given some weight and, furthermore, their child was given
more comfort and some chance at a form of recovery, the latter potentially an indicator of an improve-
ment in the patient’s wellbeing too. Secondly, the outcome of the mediation highlights its flexibility and
suggests a collaborative approach may have been used. This is a rare judgment where the court departed,
partially, from the views of the Trust and HCPs and came up with a more flexible, and arguably creative,
approach, with declarations being made regarding the way forward for X but also agreeing with the par-
ents that X should be admitted to PICU and provided with oxygen if necessary. This indicates a collab-
orative approach by the parties as they were able to voluntarily agree to certain aspects of care being
withdrawn, which we must also assume did not undermine X’s best interests as this was not overturned
by the court. Re X is noteworthy as it is one of the only cases where mediation is mentioned in a reported
judgment and there is a judgment partially in favour of the parents. There are several features of TJ pre-
sent in the way that mediation is presented in the judgment, albeit further evidence is required to make
any stronger claims. Discussion of mediation in judgments is essential if we are to have more transparent
understanding of mediation’s use, albeit that can lead to skewed data because court cases are more likely
to occur where mediation has not reached full agreement.

(b) Resolving conflict in an ongoing medical and residence dispute for an adult

Mediation is rarely reported in cases that arise under the MCA 2005 and, where they are, very little
detail is present. Therefore, we have not been able to identify any CoP case with sufficient detail in

"para 25. Also see judicial comments regarding compromise over best interests in GUP v EUP and UCLH NHS
Foundation Trust [2024] EWCOP 3.

M2t [59].

'PAt [2].

H4AL [22].
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its judgment about mediation’s use. Instead, we consider a case with a typology of sustained conflict
and litigation between HCPs and family members and apply our TJ analysis to consider how medi-
ation might meet TJ aims. In A NHS Trust v G & Others,'"” a disagreement had arisen between
the family and the clinicians concerning the treatment and residence of G, a 27-year-old woman suf-
fering from a progressive and untreatable neurological disorder, as well as other medical problems. G
had microcephaly and her development was significantly delayed since early childhood. She had quite
exceptionally been hospitalised in children’s hospital since the age of 13. She had had a tracheostomy
and received ventilation support but could leave the hospital for hours to spend time with her family.
Her parents were devoted to her, and her father, FH, was very closely involved in her everyday care -
his understanding of medical issues was qualified as ‘impressive’ by one of the expert witnesses."'®

The proceedings were lengthy, meaning that for several years there was no clear treatment plan for
G. At the same time, it was recognised that whereas G’s emotional needs would be better served if she
were reunited with her family, such an arrangement would not be optimal for her physical welfare. In
the end, the court’s decision was in line with the NHS Trust’s application: the central venous line was
to be removed and G was to move to a care home, and her return to the family home should be con-
sidered in the future. One of the preconditions set by the court was that the strained relationship
between FH and the treating clinicians should become ‘fully functional’.''” Unfortunately, this rela-
tionship deteriorated in the following weeks and months, becoming ‘entirely dysfunctional’, charac-
terised by mutual distrust and poor communication.''® FH was also said to have become hostile
and intimidating with nurses caring for G. The Trust considered it necessary to seek injunctive relief
against FH, his mother N and G’s mother M, which was granted. Whereas both the parents and the
treating team agreed the paediatric ward was not the right place for her, G was still there six months
after the first judgment had been given.

The adversarial nature of these proceedings arguably did not help to improve the already difficult
relationship between the family and HCPs. Moreover, the judge chose and imposed the solution
advanced by the Trust. While mediation was not attempted, as far as we know, we consider whether
it might be an example of the typology of dispute where mediation could have TJ benefits. One of the
drawbacks of mediating a case such as this is that it would have been difficult to secure the patient’s
direct participation in the process given her ill health in hospital and the clear ongoing conflict
between the parties. Yet the flexible nature of mediation could have provided an opportunity for a
therapeutic approach by encouraging creative ways to engage a party with impaired mental capacity
situated in a hospital ward. For example, she could have participated indirectly through the mediator
speaking to her as part of pre-mediation meetings, which are common in facilitative mediation.""” This
would have enabled the mediator to gain an understanding of G’s views and relay these to other par-
ticipants. If G had an independent advocate she could also have been invited to participate in part of
the mediation to speak on G’s behalf. Moreover, mediators can encourage participants to discuss the
patient at regular intervals during the mediation, reminding them that it is the patient’s best interests
that they are focusing on jointly in mediation. Similarly, participants might bring along photos, letters
or videos that describe the patient’s views or that show her interactions with those she is close to.

Another feature of TJ is participant wellbeing. Here, wellbeing improvements may have been
strongly related to the ability to participate voluntarily and have one’s emotions considered sensitively.
The voluntary nature of mediation means that the parties would not have had a solution imposed
upon them by the court. In a mediation process, FH’s emotions and their impact could have been
acknowledged with respect and dignity and not ‘used against him’ as they appeared to have been in

"5A NHS Trust v G & Others [2022] EWCOP 25.

'OAL [43].

HU7At [72].

At [6].

1195 Roberts ‘Mediation in family disputes’ in C Menkel-Meadow (ed) Mediation: Theory, Policy and Practice (Routledge,
1983); D Greatbach and R Dingwall ‘Selective facilitation: some preliminary observations on a strategy used by divorce med-
iators’ in C Menkel-Meadow (ed) Mediation: Theory, Policy and Practice (Routledge, 1989).
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the litigation where Hayden ] extensively discussed the father’s emotions, mostly to dismiss his con-
cerns. Moreover, the confidentiality of the mediation discussion could have contributed to safeguard-
ing the parents’ wellbeing, de-escalating conflict and rebuilding the relationship with the treating team,
as their concerns could be aired in a confidential process without risk of disclosure to court. The
ongoing conflict clearly had a negative impact on G’s wellbeing, prolonging her stay in the inappro-
priate children’s hospital. In addition, very likely she was aware of the strong negative emotions felt by
her father and others responsible for her care. The everyday presence of G’s parents, crucial to her
emotional wellbeing, was potentially limited by the injunctive relief; that measure was for the benefit
of the HCPs but arguably was of no benefit to G, and even possibly had an anti-therapeutic impact on
her. All these elements were acknowledged by the court.

Finally, G herself may have gained a therapeutic benefit from her case being mediated. For example,
if mediation enabled her family members and the HCPs to develop better communication or an
improved relationship, this would likely have had wellbeing benefits for G. We cannot say this
would have occurred in this specific case, but these benefits have been established in literature else-
where, which emphasises the creativity and flexibility of mediation agreements, as well as the potential
for improved communication and relationships.'*” However, there remains the risk that mediation in
this typology of dispute prolongs decision making, with delay undermining the patient’s best interests.
Furthermore, HCPs may bend to the strong emotions of family members and agree outcomes which
are not optimally in G’s best interests. As we have noted in our earlier discussion of mediation, there
are some safeguards against these concerns, specifically that either party would retain the ability to
apply to court if they believed agreement was not in G’s best interests. Furthermore, a mediator experi-
enced in participatory approaches should ensure the range of perspectives is heard as part of the medi-
ation process, albeit this relies on a mediator having the necessary skills and expertise to secure this.

Conclusion

The conflict that can arise in medical treatment disputes can be challenging for all participants and
can be made worse through litigation. This paper has highlighted examples of this conflict and dis-
cussed possible causes. Yet there has been relatively little focus on the use of mediation as a tool
for resolving medical disputes. Moreover, there has been no consideration of mediation’s potential
to secure certain features of T] in medical treatment disputes. There are, of course, significant chal-
lenges in using mediation here, including securing the best interests of the patient, avoiding ‘mission
drift’ and ensuring that a participatory approach, including for the patient, is facilitated. However, by
considering the synergies between T] and mediation, we have provided a framework against which
mediation of medical treatment disputes can be analysed for its therapeutic potential. Further empir-
ical analysis of mediation’s ability to achieve T] is necessary, given the limitations of relying on
reported judgments and the lack of evidence on mediation in practice. If mediation is to provide a
therapeutic way forward for dealing with medical treatment disputes, the challenges we have identified
will need to be addressed and mediation will need to incorporate practices that support therapeutic
benefits for all participants.

"2%Knickle et al, above n 24; Lindsey, above n 52; A Preisz et al ‘Defining the role of facilitated mediation in medical treat-
ment decision-making for critically ill children in the Australian clinical context’ (2023) 18 Clinical Ethics 192; Lindsey et al,

above n 66.
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